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Entitling  of  the  affidavits  22 

Cannot  be  granted   on  summary  proceedings  to 

enforce  payment  of  rate ......••*«     33 

What  is  a  matter  of  fact  and  not  of  law  under ...     41 

Refusal  of  justices  to  state  case 46 

Does  not  lie  on  a  poor  rate 88 

When  court  will  interfere  to  order  justices  to  state 

case 133 

Certiorari  obtained  after  case  stated 154 

Statement  of  case    Delivering  on  Sunday 512 

APPEAL  TO  QUARTER  SESSIONS. 
Notice   and  grounds   of  appeal  —  Entering  and 

registering  235 

Part  heard — Adjournment  of 338 

Notice  of — Respondents    having  community  of 

interest)  service  on  one  only 469 

APPRENTICE. 
Continuance  of  service  after  death  of  master 509 

ARREST. 
Statutory  power  to,  and  take  before  justice    316 

ASSAULT. 

Conviction  for  on  charge  of  rape    203 

Counts  for  bodily  harm — Conviction  208 

Aggravated — Charge  of   rape — Jurisdiction  of 

justices 229 

Certificate  of  dismissal  bars  action 243 

Verdict  of  aggravated  assault — Entering  same  ...  285 
A  County  Court  bailiff's    warrant    evidence  of 

authority 391 

Certificate  of  dismissal  bars  indictment  for  aggra- 
vated assault  458 

Verdict  of  common  assanlt  on  count  for  grievous 
bodily  harm 479 

ATTORNEY. 
Slandering  by,  when  acting  as  advocate  in  a  police 

court   96 

Bound  not  to  practise  on  acceptance  of  office  of 

clerk  to  board  of  guardians 182 

BAILEE. 
(See  Larceny,) 


BANKRUPT. 
Indictment  for  an  offence  committed  before  the 
expiration  of  repealed  statute 517" 

BASTARDY. 

Service  of  summons — Jurisdiction & 

Contract  by  mother  to  accept  a  sum  of  money  no 

bar  to  subsequent  application  94- 

Mother's  evidence  of  payment  of  money  needs  not 

to  be  corroborated 96- 

Death  of  justice  granting  summons — Application  384* 

BEERHOUSE. 

Evidence  of  house  being  open  after  honrs  4& 

Licence  necessary,  whatever  price  of  beer  270* 

(See  Alekowe.) 

BETTING  HOUSE. 
Conviction  for  keeping — Continuous  offence  ......  361 

BRIBERY. 

Action  for  penalties— Staying  proceedings 409" 

(See  Election  Law.) 

BRIDGE. 

Afandanuu  to  justices  to  widen 25' 

Over  public  road — Liability  of  railway  companies 

to  repair 46V 

Liability  to  regulate  rate  of  toll 485* 

BROTHEL. 
Jurisdiction  of  borough  magistrates  in  prosecution 
of. 46T 

BUrLDING. 
(See  Metropolitan  Building  Act,) 

BUILDING  SOCIETY. 

Personal  responsibility  of  trustees  signing  pro- 
missory note  as  such  116* 

Liability  of  administrator  of  deceased  member  for 
fines    12a? 

Liability  on  a  covenant  on  the  subject  not  a 
question  in  dispute  to  be  referred    129* 

Liability  to  pay  out  of,  for  a  surveyor 254 

BURIAL  BOARD. 

Right  of  incumbent  to  burial  fees 286V 

Construction  of  statutes 472 

Who  liable  to  repair  discontinued  burial  ground...  47$ 

CANAL. 
Rating  of — Local  act 165 

CERTIFICATE. 
Of  dismissal  in  assault  bars  an  action 243- 

CERTIORARI. 

To  remove  coroner's  inquisition  169- 

Interested  magistrate  on  the  bench 170- 

Imperfect  warrant  of  committal — What  documents 
may  be  recovered   174 

CHAPEL. 
Proprietary  rights   20fr 

CHARITY. 

Conflicting  clauses — Jurisdiction  of  commissioners  55 

Scheme  for  selling  parochial  school 81 

Scheme  for — Ambiguity 150 

Scheme — Repairs  of  old  and  new  church    219* 

Increase   in   value  of  property — Application  of 

surplus  rents  414- 

CHURCH. 
Right  of  incumbent  to  open  mines  in  glebe   266- 


MAGISTRATES'  CASES. 


Right  of  incumbent  to  banal  fees  286 

Scheme  for  fitting  up 321 

Stipendiary  curate — Revocation  of  licence 336 

Appropriation  of.  funds  subscribed  for 382 

CHURCH-RATE. 

Sufficient  refusal  to  pay  to  ground  an  order    6 

If  bond  fide  objection  to  rates,  summons  must  be 

dismissed 138 

What  sufficient  notice  of  meeting 202,  206 

Manner  of  assessing  a  church-rate 239 

Power  to  order  payment  of  by  a  Quaker 268 

Must   not   be   founded  on  poor-rate  unless  the 

latter  be  just 431 

Service  of   notice  of   objection  —  Signature  of 

duplicate 476 

CHURCHWARDEN. 

Appointment  of,  nnder  New  Parish  Acts 306 

Election  of— Polling  for 375 

Disqualified— (2*o  warranto  453 

CLERK  TO  BOROUGH  JUSTICES. 
Partner  of  conducting  prosecutions 197 

CLERK  OF  THE  PEACE. 
Partner  of  in  boroughs  cannot  conduct  prosecu- 
tions        33 

COAL   MINES. 
Meaning  of  term  "  constant  ventilation  n   91 

COINING. 
Having  possession  of  mould 366 

COMBINATION  ACTS. 

Threatening  workmen 23 

Statement  of  offence  on  conviction 23 

COMMITMENT. 
Omission  to  state  if  with  or  without  hard  labour  220 

CONSPIRACY. 
To  cheat  by  false  pretences  of  wagering 132 

CONVICT. 
Assignment  of  property  by — Right  of  creditors  ...    84 
Right  to  costs  after  conviction  of  a  plaintiff  for 
felony  after  action  brought 1 19 

CONVICTION. 
For  threatening  workmen,  held  good 23 

CORONER. 

Jurisdiction  in  case  of  fire 155 

Holding  second  inquest  on  the  same  subject  157 

Certiorari  to  change  renue  of  inquisition 169 

Deputy  of,  privileged  from  arrest    300 

Removal  of 381 

CORPORATION. 
Negligence  by — Liability  for  332 

COSTS. 
Of   appeal  against  poor-rate— Liability  of  new 

officers  for   91 

Chsrge  of  relator's  cost  on  borough  funds 121 

Sessions  on  appeal  may  order  costs  against  infor- 
mant, though  not  a  party  139 

Appeal  against  highway  rate 213 

Order  for  at  quarter  sessions — Transaction  after 
sessions  over 487 

COUNTY   RATE. 

Lands  in  ancient  demesne  not  exempt 43 

Power    of    committee    of   justices    to    require 

attendance  and  production  of  documents 272 

Erection  of  in  a  street — Metropolis  Management 

Act 398 

Injunction   to   restrain  incumbent  from  altering 

arrangements  in 399 

Inhibition  against  strangers  teaching  or  officiating 

in  diocese 424 

Doctrines  repugnant  to  articles  and  Prayer-book...  445 
Right  of  ineumbent  of  district  parishes 459 


COURT   MARTIAL. 
Imprisonment  abroad — Mutiny   Act— Articles  of 

War 24* 

CRIMINAL  LAW. 
(See    False  Pretences.) 

CRUELTY   TO  ANIMALS. 
Cock-fighting — Locality 86- 

DISTRESS. 
Damages  feasant — Duty  of  distrainer  to  provide 

a  proper  pound   97* 

Damages  feasant — First  escape  through  defect  of 

fences— Liability 503. 

Tender  of  amends  for. 50& 

ELECTION  LAW. 

In  successive  occupation — Payment  of  rates 12. 

Objector  must  state  place  of  abode  at  time  of 

objection  made — Construction  of  sect.  101 13- 

Is  collection  of   rent   a  necessary  outgoing  in 

estimating  value 1$ 

Copyhold  in  tenements  under  one  roof. 26- 

Occupier  of  house  with  land  under  same  landlord    64 
Note  of  objection— Entry  of  objector's  name  after 

list  printed 215- 

Right  of  member  of  a  joint-stock  company  to 

vote  in  respect  of  property  of  company 252- 

Information  for  bribery — Corroborative  evidence  25T 
Corrupt  Practices  Act — Privilege  of  protection — 

Evidence 324 

Notice  of  appeal— Practice. 464- 

Security  for  costs 468 

Service  of  notice  of  objection  on  overseer  through 

post 481 

Statement  of  objector's  place  of  abode  483- 

County  voter — Inmate  of  hospital 49s* 

County  voter— Parish  clerk  499 

County  voter— Preacher,  lay  clerk,  bell-ringer ...  50O 
Borough  vote— Occupation  by  lay  clerk  as  tenant  501 

County  vote— Dissenting  minister  507 

(See  Bribery.) 

EMBEZZLEMENT. 

What  is  an  employment  to  receive  money  237" 

By  assistant  overseer  of  sums  received  for  rates...  246- 
Person  collecting  orders  on  commission  not  a  clerk 

or  servant    297 

Commercial  traveller  a  servant 334 

By  secretary  of  a  friendly  society   470 

Servant  or  partner — Share  of  profits 480- 

EVIDENCE. 

Admission  of  dying  declaration 120* 

Husband  and   wife  —  Wife  implicated  but  not 

charged — Husband  admissible 121 

Proof  of  being  born  alive   341 

Privilege  not  to  answer  criminatory  questions 3521 

Confession — Inducement — Presence  of  police 387 

Prisoner's  statements  to  police 449 

(See  Witness.) 

EXCISE. 
Statutory  power  to  arrest 316- 

FALSE  IMPRISONMENT. 
Reasonable  and  probable  cause    422 

FALSE   PRETENCES. 
Tendering  note  of  a  bank  that  had  stopped  pay- 
ment        19- 

Sale  by  sample  —  False  representation  of  quantity     58 

By  wagering  and  cheating 132 

Evidence  of  guilty  intent   207 

Evidence  of 208 

Obtaining  goods  by  artifice 364 

Proof  of  tie  person  from  whom  the  property  was 

obtained * 467 

Venue  must  be  in  county  where  goods  obtained  ...  514 

FELONY  (INTENT  TO  COMMIT). 
May  be  convicted  of  breaking  into  house  with 
intent  « 507" 
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FRIENDLY  SOCIETY. 
Liability    of    members    on    judgments    sgainst 

trustees   68 

Treasurer  not  a  bailee  for  purpose  of  larceny 131 

Action  against  treasurer  for  balance  due — Jurisdic- 
tion of  justices    291 

-Certificate  of  in  a  creditoi 'a  suit  conclusive 418 

Dispute  not  provided  for  by  rules — Expulsion    ...  493 

GAME. 

Right  of  tenant  to  authorise  servant  to  kill    13 

There  must  be  mens  rea  to  constitute  trespass  in 

pursuit  of. 53 

Night  poaching — Complaint  ..........' 98 

Day  poaching — Apprehension 98 

Dismissal  of  information  on  claim  of  title 241 

Dealer  selling   lire  game  within  the  prohibited 

season 247 

Sufficiency  of  allegation  of  previous  conviction  on 

indictment  for  night  poaching 345 

HABEAS   CORPUS. 
Will  go  to  the  colonies 264 

HIGHWAY. 

Obstruction  by  removing  stepping  stones  of  a  brook  1 

Ground  on  which  new  trial  refused 64 

Duty  to  fence  waste  and  quarry 66 

Obstructing  by  laying  down  gas  pipes 78 

Stopping  gap  in  hedge  and  ditch  not  an  obstruc- 
tion   98 

Surveyor  not  bound  to  place  posts  across  bridle- 
way and  foot-way    114 

Obstruction  of  by  trestles  placed  during  repairs...  126 

Road  impassable  in  winter  158 

Dedication  to  use  of  the  public,  what  is 163 

Appeal  against  highway  rate— Costs 213 

Order  to  indict  for  non-repair 220 

Befosal  of  justices  to  dedicate    301 

Deviation  from  line  of  way — Dedication — Trespass  346 

Liability  to  repair — Dedication  349 

Surveyor's  writs — Appeal  to  justices 380 

When  surveyor  entitled  to  notice  of  action 423 

Surveyor's  writs — Allowance  of  law  expenses 442 

Steam  threshing  machine  not  a  nuisance 495 

HOUSEBREAKING. 
Breaking  and  entering  with  inteot  to  commit  a 
felony 507 

HUSBAND  AND  WIFE. 
Desertion— Proof  of  marriage 46 

IMPRISONMENT  (FALSE). 

Notice  of  action  for 67 

What  a  reasonable  and  probable  caose  for  arrest.. .     68 

INCLOSURE  ACTS. 
Rights  of  parties  interested  in  ancient  inclosures — 

When  not  barred 122 

Setting  out  private  road 323 

Power  of  commissioners  to  set  out  piivate  roads  506 

INCOME  TAX 
Liabilities  of  partnership— Some  partners  residing 
abroad 140 

INNKEEPER. 
(See    Alehouse.) 

JUSTICES. 
Right  of  interference  between  to  be  tried  by  quo 
warranto 125 

Waiver  of  objection  to  an  interested  justice  126 

Au  interested  justice  sitting  on  tbe  bench 170 

Action  against  for  mistake  of  law  203 

Where  title  is  claimed 241 

Dismissal  of  case  for  want  of  jurisdiction  284 

Liability  of  for  issuing  distress- warrants — Protec- 
tion of  officer  acting  nnder  them 450 

Action  lies  against,  for  issuing  warrant  of  distress 

on  disputed  church-rate 454 


LANDLORD  AND  TENANT. 

Determination  of  a  tenancy  at  will 7 

Land-tax  and  tithes  are  outgoings 75 

LARCENY. 

And  receiving — Stolen  as  aforesaid 52 

By  trustee  of  a  friendly  society — Not  a  bailee    ...  131 

Of  lead  fixed  to  a  building 296 

By  finding — Appropriation — Felonious  intent 299 

Ownership— Joint-stock  bank 363 

Obtaining ^goods  by  artifice 364 

Bailee  treasurer  of  a  money-club    392 

By  member  of  a  friendly  society 466 

Married  woman  not  a  bailee   471 

Attempt  to  commit — Proximate  act — Ownership  513 

LICENSED  VICTUALLERS. 
(See  Alehouse.) 

LOCAL  GOVERNMENT  ACTS. 

Market  stallage  331 

Ratability  of  workhouse  to  general  district  rate  344 

LOCAL  LAWS. 

Southampton  30 

Birkenhead  Improvement 49,  168 

Stockport  Improvement  62 

Devonport  Improvement 62 

Maidstone  Gaol   124 

Llandaff  Market 167 

Wolverhampton  Waterworks  395 

Nottingham  Waterworks 402 

Rye  Harbour  Improvement 465 

Llandaff  Market  Act 474 

Canton  Market  Act 475 

Place  within  known  boundary — Extending  limits  394 

LOTTERIES. 
Evidence  of  keeping — Ignorance  of  law 260 

LUNATIC  POOR. 
Amendment  of  order  of  maintenance  by  justices    90 
Practice  in  committal  of  a  dangerous  lnnstic ......     99 

Order  may  be  made  on  parish  at  whose  instance 

pauper  is  sent  to  the  asylum 108 

Unemancipated  child    follows   father's  irrainove- 

ability 201 

MARTIAL  (COURT). 

Removal  of  proceedings  387 

MASTER  AND  SERVANT. 
Pond  Jide  belief  that  employment  has  ended  is 

sufficient  cause    4 

Master  not  liable  for  wilful  act  of  servant  against 

orders 7 

Lawful  excuse  for  not  entering  service    20 

A  summons  fur  wages  barred  by  previous  decision 

in  county  court    86 

Weavers  may  make  special  contracts 103 

Servant  absenting  himself — Termination  of  the 

agreement    195 

Who  is  not  a  servant  in  husbandry 283 

Endeavouring  to  force  master  to  discharge  work- 
men   289 

Conviction  for  absenting  from  service — Claim  of 

right    355 

Violation  of  rules  of  a  factory — Loss  of  wages 

for  373 

Abatement  of  wages  —  Adjournment  —  Trying 

several  together  488 

Contract  of  service 494 

MEDICAL  ACT. 

Practice  a  question  of  fact  for  the  justices    41 

Insufficient  proof  of  falsely  pretending  to  be  a 

surgeon  135,  224 

Pretending  to  be  an  M.D. — Question  of  fact 226 

Procuring  entry  of  name  on  register  by  fraud    ...  282 

MERCHANT  SHIPPING  ACT. 
Harbouring  deserters — Evidence  of  being  British 
ship 196 


MAGISTRATES'  CASES. 


METROPOLITAN  BUILDING  ACT. 

"What  is  a  building  withiu  8 

Fair   expenses  relative  to  a  dangerous  structure 
are  recoverable 275 

METROPOLIS  LOCAL  MANAGEMENT. 
Lighting  rate— Scale  of  rate — Parish  of  Fulham    42 

Principle  of  rating  parishes 151 

Bight  of  appeal — What  objection  can  be  taken — 

Publication  of  rate 266 

Bight  to  purchase  land    367 

Liability  of  vestrymen  for  acts  of  workmen  371 

What  is  a  line  of  buildings  in  a  street    398 

Power  to  order  water-closet  to  be  substituted  for  a 

<privy  489 

Priority  of  sewerage  works  in  particular  places — 

Direction  of  registry  521 

MUNICIPAL  CORPORATION. 
Return  of  burgess  ll»t  by  overseers  signing — 

Penalty    50 

Adoption  of  Lighting  Act  by — Relinquishment  of 

powers 107 

Question  of  existence  of  a  corporation   112 

Indictment  by — Prosecutors  entitled  to  costs 114 

Charge  of  relator's  costs  on  borough  fond 121 

•Quo  warranto  for  office  of  town  councillor  may  be 

tried  in  Middlesex  147 

Description  of  premises  on  burgess-roll  182 

3Iayor  has  no  right  to  preside 199 

Bill  for  discovery  and  account  against 209 

Notice  to  voters  of  disqualification  of  candidate — 

Fresh  election 274 

(Bye-law — Not  to  keep  pigs 275 

Election  of  alderman — Form  of  voting  paper 804 

NAVAL   STORES. 

Possession  of  apparel 326 

Possession  without  knowledge  of  the  mark 388 

NEGLIGENCE. 
Of  parent  to  procure  medical  aid  for  her  daughter 
of  age 516 

NOLLE  PROSEQUI. 
Attorney-general  may  enter  for  Crown 491 

NUISANCE. 
Sheep-droppings  in  a  market  368 

NUISANCES   (REMOVAL  OF). 
Appeal — Recognizance— Computation  of    time — 

Sunday    25 

Order  to  pay  expenses  ont  of  highway  rate    240 

Trade  of  fellmongers  is  a  nuisance 421 

OVERSEERS. 

Penalty  for  not  returning  burgess-list 50 

Nomination  of  is  vested  in  justices    149 

Recovering  possession  of  lands  the  property  of 
parish 159 

PARENT  AND  CHILD. 
Father's  right  to  custody  of  child  under  sixteen...  251 
Father  neglecting  to  maintain  child — Evidence  of 
paternity 263 

PARISH   LAW. 

Appointment  of  trustees  of  parish  land 84 

'Contract  to  water  streets — Construction  of. 92 

Auditors  —  Disallowances  —  Rent    of    house  — 

Duplicate — Appointment  of  overseers... 107 

Recovery  of  land  by  overseers 185,  159 

Lauds  vested  in  churchwardens — Notice  to  quit...  335 
(See  Poor  Law,  Settlement.) 

PAWNBROKER. 
What  a  loss  of  pledge  by  default  or  neglect    .....       1 
Invalid  order  to  return  pledge — Sec  14,  c  24    ...       2 

POLICE. 
Lands  in  ancient  demesne  not  exempt  from  rate    43 
.Bate  for  assessible  on  Romney  Marsh 109 


Police  Clauses  Act,  sec  35,  applies  to  alehouse 
keepers    109 

POOR  LAW. 
Unions  under  Gilberts  Act — One  union  supporting 

in  its  workhouse  poor  of  another    138 

Expenses   of  maintenance — Pauper  not  remove- 
able — Enforcement  of  payment 221 

Settlement  by  apprenticeship 223 

Settlement  by  renting  tenement 223 

Removal  of  children  whose  parent  is  immoveable  385 

Unemancipated  child  follows  settlement  of  parents  492 

(See  Removal,  Settlement.) 

POORS   RATE. 

Rating  of  anchorage  and  beaconage    5 

Appeal  to  superior  court  not  allowed  on  proceed- 
ings to  enforce  payment 33 

Extra-parochial  agreement  with  owner  of  estate 

to  maintain  his  own  poor 76 

Liability  of  new  officers  for  costs  of  appeal 91 

Bond   by   collector   with    sureties  —  Change  of 

duties— Discharge  of  surety  106 

Question  of  occupation  may  be  raised  on  applica- 
tion for  warrant  112 

Liverpool  Library  exempt  from  128 

Precise  demand,  fraction  of  a  farthing  158 

Rating  of  waterworks,  passing  through  different 

parishes  1C4 

Rating  of  a  canal   165 

Rating  of  docks  189 

Tithe  composition    224 

Rating  of  railway    276 

Rating  of  Stamp  and  Inland  Revenue  Office  278 

Rating  of  a  railway-station 279 

Recovery  of  by  overseers  succeeding  those  who 

made  rate 284 

School  of  Licensed  Victuallers'  Society  339 

Land  covered  with  water-reservoirs — Water-pipes  339 

Liverpool  Docks  not  subject  to 452 

Deduction  of  curate's   salary   from   tithe   rent- 
charge  462,  478 

PRINTERS. 
Registering  presses 378 

PUBLIC  HEALTH  ACT. 
Mandamus  to  local  board  to  levy  rate — Meaning 

of  M  charge  incurred  " 36 

No  formal  order  needed  under  sec.  103  80 

If  rate  be  good  on  face  of  it  justices  ought  to 

enforce  it 89 

Compensation  for  damage  by  sewerage  works — 

Claim 161 

Recovery  of  expenses  of  improvements  193 

Contract  by — Rates 434 

Attendance  of  clerk  at  hearing  492 

QUARTER  SESSIONS. 

Power  to  amend  order  of  maintenance    90 

Notice  and  grounds  of    appeal  —  Entering  and 
respiting 235 

QUO  WARRANTO. 
Proper  means  of  trying  right  of  interference  by 

justices  with  other  justices 125 

Issue  may  be  tried  in  Middlesex 147 

Change  of  venue 436 

RAILWAY. 
Evidence  on  charge  of  engine  not  consuming  its 

smoke 6 

Liability  to  repair  bridges  over  turnpike  roads    ...     46 

Placing  a  truck  across  an  uncompleted  line 136 

Tenant  from  year  to  year,  when  not  entitled  to 

compensation  149 

Liability  to  keep  roads  in  repair 178 

There  must  be  an  intention  to  obstruct  a  line  to 

justify  a  conviction 295 

Refusal  to  produce  ticket  on  request 359 
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RAPE. 
By  &ther  on  his  daughter  333 

BATES. 
Action  to  recover — Consent  that  Q.  B.  should 
decide  it  as  a  case  stated  by  sessions 176 

RATING. 

Highway  rate  in  metropolis 42 

Lands  in  ancient  demesne  not  exempt  from  police- 
rate 43 

Of  parishes  under  Metropolis  Local  Management 
Act 151 

Of  a  workhouse  under  same  act 344 

RECEIVING. 

Effect  of  words  u stolen  as  aforesaid"    52 

Jointly  by  husband  and  wife  72 

By  wife— Afterwards  agreement  between  prisoner 
and  husband  515 

REMOVAL  (ORDER  OF). 
Jurisdiction  of  recorder  to  make 295 

ROAD. 
Local  private  act— Authority  by  tenant  for  life  to 
set  out — Who  to  use  28 

SADLERS'  COMPANY. 
Charter — Mandamos  to  restore— Assistant 310 

SALVAGE. 
Admiralty  Court  may  review  decision  of  justices  104 

SCHOOLS. 
Scheme  for  settlement  of  Bristol  free  school  81 

SETTLEMENT. 

Emancipation  of  minor  by  entering  police 2 

Saspsnsion  of  order  when  bad    41 
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COURT  OF  QUEEN'S  BENCH. 

Reported  by  Josdi  Thompson,  T.  W.  8ack»ers,  and  G.  J.  B. 
HssnucT,  Eaqra.,  Berrtstert-at-Law. 

Wednesday,  Nov.  9. 
Sutcliffe  (appellant)  9.  Surveyors  of  High- 
ways of  Sowerby. 
Footxay — Brook — Stepping-stone* — A  Iteration. 
Up  to  1855  a  footway  across  a  brook  had  been  by 
meant  of  fourteen  stepping-stones.    In  that  year  the 
highway  surveyors  reduced  the  number  of  stones,  in- 
creased their  height,  and  placed  jLigstones  on  the  top 
of  them y  forming  thereby  a  kind  of  bridge : 
Held,  that  the  surveyors  were  not  justified  m  so  doing, 
and  thai  the  owner  of  the  land  adjoining  the  brook 
having  removed   the  Jlagstones,  could  not  be  con- 
victed of  obstructing  the  way  under  the  5  £  6  Will.  4, 
r.  50, «.  72. 

Appeal  against  a  conviction  under  the  Highway  Act 
(5  &  6  Will.  4,  c  50,  s.  72),  for  wilfully  obstructing 
a  highway. 

It  appeared  that  there  was  a  footway  across  a  brook 
by  means  of  fourteen  stepping-stones  and  through  the 
appellant's  estate,  which  adjoined  the  brook.  In  1855 
the  surveyors  of  the  highways  of  the  pariah  (Sowerby, 
Yorkshire,  W.R)  reduced  the  number  of  stepping- 
stones  to  eight,  increased  their  height,  and  placed  flags 
on  the  top  of  them,  forming  a  kind  of  bridge,  for  the 
public  convenience,  whereby  the  traffic  on  the  footway 
was  increased,  to  the  annoyance  of  the  appellant  The 
appellant  thereupon  resisted  the  right  of  the  surveyors 
to  alter  the  means  of  crossing  the  brook,  and  caused 
the  flagstones  to  be  removed.  For  such  removal  the 
justices  convicted  the  appellant  upon  an  information  by 
the  lurvevors. 

Maule  for  the  respondents. — The  conviction   was 

right.     The  substantial  thing  is  the  right  of  footway 

over  the  brook.     It  is  clear  the  surveyors  might  renew 

tb*  stones,  or  repair  or  replace  them.     If  they  thought 

proper,  they  might  reduce  the  number ;  and  it  is  submitted 

that,  for  the  safety  and  convenience  of  the  public,  they 

had  a  right  to  put  flagstones  on  the  stepping-stones. 

Manisty,  contra,  was  not  called  upon. 

By  the  Court. — It  is  an  act  of  trespass  putting 

down  flags   upon  higher   stepping-stones,  and  it  is 


enlarging  the  public  right.  It  could  not  be  contended 
that  a  permanent  bridge  could  be  erected  over  the 
brook,  and  yet  the  placing  of  flagstones  on  the  stepping- 
stones  is  of  that  nature.  The  overseers  must  repair 
the  way  across  the  brook  with  stepping-stones.  Down 
to  the  year  1855  the  passage  across  the  brook  had  been 
by  means  of  fourteen  stepping-stones,  and  the  owners 
had  been  content  to  allow  the  public  to  cross  it  in  that 
way.     The  conviction  must  therefore  be  quashed. 

___     Conviction  quashed. 

Healing  (appellant)  v.  Oatrrell  (respondent). 
Pawnbroker— Loss  of  pledge  by  neglect — 39  <f  40 

Geo.  3,  c.  99,  s.  24. 
A  pawnbroker  placed  a  gold  watch  pledged,  with  other 

valuable  property  in  a  strong  room  on  premises  left 

at  night  without  any  guard  or  person  to  sleep  on 

them.     The  premises  were  broken  into    and    the 

watch  stolen : 
Held,  a  loss  by  default  or  neglect  in  the  pawnbroker 

within  89  <f  40  Geo.  3,  c  99,  s.  24. 

Appeal  against  a  conviction  by  the  magistrate  of 
Liverpool  under  the  Pawnbrokers  Act,  39  &  40  Geo. 
3,  c  99,  for  improperly  refusing  to  restore  a  pledge  on 
the  money  being  tendered,  whereby  the  appellant  was 
adjudged  to  pay  to  the  pawnor  the  full  value  of  the 
pledge  a  (gold  watch). 

The  pledge  in  question  was  deposited  by  the  pawn- 
broker in  a  strong  room,  in  a  house,  of  which  at  night 
there  was  no  One  to  take  care,  and  no  person  slept 
on  the  premises.  The  house  was  entered  at  night,  the 
room  broken  open,  and  the  pledge  stolen  among  other 
property. 

The  magistrate  was  of  opinion  that  it  was  not  safe 
to  keep  such  property  in  such  a  building  without  leaving 
a  person  to  guard  it  at  night,  and  that  it  was  a  case  of 
loss  by  default  and  neglect  in  the  pawnee  within  the 
meaning  of  sect.  24  of  the  Act. 

AspinaU  for  the  appellant. — There  was  no  such 
default  or  neglect  as  authorised  the  magistrate  to  con- 
vict the  pawnbroker  under  sect  24. 

Cockburk ,  C.  J.  — A  pawnbroker  has  a  large  amount 
of  valuable  property  belonging  to  other  people,  and  it 
is  his  duty  to  take  such  care  of  it  as  a  prudent  person 
would  of  his  own  property.     In  this  case  the  pawn- 
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broker  leaves  it  in  a  room  on  premises  unguarded  at 
night,  except  by  the  ordinary  means  of  bolts  and  locks. 
Can  any  one  doubt  that  this  is  an  act  of  default  and 
neglect  on  the  part  of  the  pawnbroker  of  the  property 
entrusted  to  his  care? 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 

Reg.  v.  Tiik  Inhabitants  of  Selborne. 

Pour — Set  lemeut — Jfimsr — Emancipation. 

A  minor  tnt  red  into  the  metropolitan  police  force  as 

a  constable,  and  remained  till  hit  marriage,  at  which 

f>eri>d  he  teas  still  a  minor: 
Held ',  that  he  did  not  become  emancipated  from  parental 

control  by  entering  into  the  police  force. 

Case  granted  by  the  Middlesex  court  of  quarter 
sessions  on  confirming  an  order  of  removal  of  a  pauper 
by  justices. 

The  simple  point  was,  whether  a  minor,  by  entering 
iuto  the  metropolitan  police  force  as  a  constable,  wheru 
he  remained  until  his  marriage,  at  which  period  he  was 
still  a  minor,  became  emancipated  from  parental 
control. 

Smart. — The  son  became  emancipated  by  entering 
the  police  force.  That  is  a  position  inconsistent  with 
parental  control,  as  thereby  the  son  entered  into  the 
service  of  the  state.  Cases  referred  to : — 11.  v.  Ruther- 
field,  1  B.  &  C.  345 ;  H.  v.  Lylchtt  Ma'raverse,  7  B. 
&  C.  226. 

Me'caffe,  contra,  referred  to  R,  v.  Scammonden, 
8  Q.  B.  349. 

By  the  Court. — The  distinction  is  obvious  between 
a  soldier  and  a  police  constable.  By  becoming  a  police 
constable  a  minor  is  not  emancipated.  Indeed,  by 
giving  a  month's  notice,  he  may  quit  the  police  force, 
and  the  case  expressly  finds  that  the  son  had  con- 
tracted no  engagement  which  excluded  him  from 
returning  to  his  home.  From  /?.  v.  Woburn,  8  T.  R. 
479,  where  it  was  held  that  service  in  the  militia  did 
not  emancipate  a  son,  72.  v.  Higgate,  2  B.  &  Al.  582, 
where  apprenticeship  to  a  certificated  man,  the  son  not 
returning  to  his  father's  house  till  after  he  was  twenty- 
one,  was  held  not  to  emancipate  the  son,  and  other  cases 
down  to  R.  v.  Scammond  n,  the  authorities  are  clear  to 
show  that  the  minor  in  this  case  was  not  emanci- 
pated.   

Friday,  Nov.  4. 

Archer  v.  James. 

The  Truck  Act— 1  4  2  Will  4,  c.  37— Deduction  from 

wages. 
Deductions  from  wages  are  not  within  Me  operation  of 
the  Truck  Act.     Where,   therefore,  certain  deduc- 
tions or  stoppages  in  respect  of  frame-rent,  machine- 
rent,   standing,    winding,   steam,  gas,  firing,   and 
waiting-room,  were  made  from  the  earnings  of  the 
plaintiff,  who  was  a  frame-work  knitter,  working  in 
the  factory  of  the  defendant : 
Held,  that  such  deductions  or  stoppages  were  not  illegal 
within  the  operation  oj  the  above  statute. 
This  was  an  action  tried  at  Nottingham,  when  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  in  respect  of  certain  items. 

The  question  turned  upon  the  proper  construction  of 
the  Truck  Act  (1  &  2  Will.  4,  c  37),  the  3rd  section 
of  which  enacts,  "  That  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  in  any  of  the 
trades  hereinafter  enumerated,  in  respect  of  any  labour 
by  him  done  in  any  such  trade,  shall  be  actually  paid  to 
such  artificer  in  the  current  coin  of  this  realm,  and  not 
otherwise ;  and  every  payment  mads  to  such  artificer 
by  his  employer,  of  or  in  respect  of  any  such  wages, 
by  the  delivering  to  him  of  goods,  or  otherwise  than  in 
the  current  coin  aforesaid,  except  as  hereinafter  men- 
tioned, shall  be  and  is  hereby  declared  illegal,  null  and 
-oid." 


The  plaintiff  was  a  frame- work  knitter,  working  in 
the  factory  of  the  defendant,  and  he  was  paid  by  the 
piece  at  the  rate  of  7 d.  a  dozen.  But  from  this  pay- 
ment there  were  certain  stoppages  deducted,  under  the 
several  heads  of  frame-rent,  machine-rent,  standing, 
winding,  steam,  gas,  firing  and  waiting-room. 

Hayes,  Serjt.  now  moved  accordingly,  and  contended 
that  these  stoppages  were  illegal,  and  amounted  in  fact 
to  a  payment  of  wages  other  than  in  the  coin  of  the 
realm.  [Cockbitrx,  C.J. — Is  not  this  a  mode  of 
measuring  the  wages?  Is  it  not  a  deduction  from 
wages  which  the  master  has  a  right  to  make  in  con- 
sideration of  the  accommodation  he  affords  his  work- 
men? The  5th  section  gives  the  clue  to  the  whole 
statute.]  That  section  is  only  an  amplification  of  the 
others.  [Cockbukx,  C.J. — You  can't  say  to  the 
workmen,  u  You  shall  take  such  and  such  home  in  lieu 
of  wages  ;"  but  can't  you  say,  u  Instead  of  working  at 
home,  you  shall  work  here  in  the  factory  at  less  wages?" 
The  case  of  Chowner  v.  Cummings,  8  Q.  B.  311,  shows 
that  such  deductions  are  not  within  the  Act.]  These 
deductions  are  in  the  nature  of  wages. 

Cookburn,  C.J. —  It  seems  to  me  that  this  case  is 
clearly  within  the  decision  of  Chowner  v.  Cummings, 
and  that  this  is  merely  a  mode  of  ascertaining  the 
amount  of  wages  the  artificer  is  to  receive, 

Wiohtman,  J. — Whatever  doubt  I  may  have  enter- 
tained if  this  case  had  now  come  before  us  for  the  first 
time,  I  think  myself  bound  by  the  decision  in  Chowner 
v.  Cummings. 

Hill,  J.  concurred.     Bute  refused. 

Saturday,  Nov.  12. 
Shack kll  v.  West. 
Pawnbrokers*  Act— 39  <f  40  Geo.  8,  c.  99—  ss.  14, 24. 
A.  summoned  a  pawnbroker  under  the  14th  section  of 
the  above  Act,  for  neglecting  or  refusing,  without 
reasonable  cause,  to  delivtr  bacs»a  watch  pawned  for 
a  sum  under  li)L,  which  had  been  stolen  in  conse- 
quence of  the  pawnbroker's  negligence.     The  justices 
made  an  order  that,  the  goods  being  lost  by  Ute  negli- 
gence of  the  pawnbroker,  and  he  having  failed  to  show 
reasonable   cause    why  he  should  not   reiwn  the 
watch,  he  should  forthwith  restore  it,  or  pay  the 
value  and  costs : 
Geld,  that  the  order  was  bad,  as  being  made  under  the 
14th  section,  although  a  valid  order  might  have  been 
made  under  the  21th  section ;  and  as  any  amendment 
would  prejudice  the  pawnbroker,  by  depriving  him 
of  his  appeal  under  the  Both  section  of  the  Pawn- 
brokers* Act,  the  court  refused  to  amend,  and  re- 
mitted the  case  back  to  the  justices. 
This  was  a  case  stated  by  the  magistrates  of  Weston- 
super-Mare  for  the  opinion  of  the  court  under  20  &  21 
Vict,  c  43. 

The  appellant  is  a  pawnbroker  at  Bristol,  but  with 
another  establishment  at  Weston-super-Mare.  In  March 
of  last  year  a  silver  hunting-watch  had  been  de- 
posited with  him  by  the  respondent,  on  an  advance  of 
21.  On  the  night  of  Saturday  the  1st  May  and  Sun- 
day the  2nd,  the  appellant  slept  at  his  residence  at 
Weston-super-Mare,  and  in  the  mean  while  his  pre- 
mises at  Bristol  were  left  unguarded,  no  one  sleeping 
there  on  either  night.  In  that  interval  the  house  was 
broken  into  by  burglars,  and,  amongst  other  pro- 
perty— which,  it  was  alleged,  had  been  locked  up  in  an 
iron  safe — the  respondent's  watch  was  taken  away. 
West  shortly  afterwards  tendered  to  the  appellant  the 
sum  of  2/.  1«.  4cf.,  being  the  sum  advanced  with  in- 
terest, and  demanded  the  restoration  of  his  watch, 
when  the  appellant  expressed  his  inability  to  re- 
store it  by  reason  of  the  robbery ;  and  thereupon 
he  was  summoned  by  the  respondent  before  the  magis- 
trates at  Weston-super-Mare,  under  the  14th  section  of 
the  39  &  40  Geo.  3,  c.  99,  when  the  magistrates 
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having  beard  the  case,  adjudged  that,  by  reason  of  tbe 
defendant  having  absented  himself  from  his  premises 
during  two  nights  and  leaving  them  totally  unguarded, 
he  most  be  considered  guilty  of  negligence  as  a  bailee, 
and  that,  therefore,  having  failed  to  show  reasonable 
cause  why  he  did  not  return  the  watch,  he  must  be 
ordered  forthwith  to  restore  it,  or  otherwise  to  pay 
51  2*.  &/.,  less  the  22.  1*.  4//.,  the  sum  advanced,  with 
interest,  together  with  3/.  7a.  for  costs— -the  magistrates 
at  the  same  time  intimating  that  the  fact  of  a  robbery 
having  occurred  at  all  was  not  fully  established. 

C  bridge  for  the  appellant. — After  the  decision  of 
this  court   on  Wednesday  last  in  the  case  of  Healing  v. 
Catkrell,  1  L.  T.  Rep.  N.  S.  7,  the   question  of  negli- 
gence in  the  pawnbroker  was  abandoned.     This  appeal, 
therefore,  now  rests  on  the  ground  that  the  magis- 
trates, in  ordering  the  appellant  to  deliver  the  watch, 
or  in  failing  to  do  so  to  pay  over  the  full  value  with 
costs,  had  exceeded  their  jurisdiction.     The  information 
was  laid  under  the  14th  section  of  the  Act,  and  the 
order  of  the  magistrates  purported  to  be  made  under 
that  section.     The  14th  section  enacts  that  if  any 
pawnbroker,  without  showing  reasonable  cause  for  so 
doing,  neglect  or  refuse  to  deliver  back  the  goods  or 
chattels  pawned  for  any  sum  or  sums  of  money  not 
exceeding  10/.  to  the  person  or  persons  who  borrowed 
tbe  money  thereon,  any  justice  or  justices  of  the  peace, 
on  tile  application  of  the  borrower,  is  required  to  cause 
such  person  or  persons  who  took  such  pawn  to  come 
before  such  justice  or  justices,  and  if  tender  of  the 
principal  money  due  and  all  profit  thereon  shall  be 
proved,  such  justice  or  justices  shall  thereupon  by  order 
direct  the  goods  or  chattels  so  pawned  forthwith  to  be 
delivered  up  to  the  pawner  or  pawners  thereof,  his, 
her,  or  their  executors,  administrators,  or  assigns,  and 
on  neglect  or  refusal,  then  any  such  justice  or  justices 
shall  commit  the  party  or  parties  so  refusing  until  he, 
she,  or  they   shall   deliver   np  the  goods   or   chat- 
tels   so    pawned,     or    make    such     satisfaction     or 
compensation     as     such    justice     or    justices     shall 
adjudge     reasonable   for    the     value     thereof;    but 
that    section   says    nothing  about    the    pawnbroker, 
in  default  of  delivering  the  article,  being   ordered  to 
make  compensation.      The  14th  section  is  simply  ap- 
plicable and  directed  against  such  pawnbrokers  as  with- 
hold from  the  person  pawning ;  it  only  applies  to  cases  of 
continuous   nondelivery  when  an  article  is  in  the  pos- 
session of  the  pawnbroker,  and  he  withholds  it,  having 
the  power  to  deliver  it.      On  the  other  hand,  the  24th 
section  deals  with  negligent  bailees,  or  with  those  through 
whose  negligence  or  want  of  sufficient  core,  property 
not  exceeding  in  value  10/.  is  lost  or  stolen,  and  in 
such  case  the  magistrates  are  empowered  to  order  com- 
pensation  not   exceeding  10/.,  and  then,  if  there  is  a 
failure  in  complying  with  the  order  of  the  magistrate, 
the  remedy  is  against  the  goods  of  the  defendant.      It 
was  plain,  therefore,   the  magistrates  had  proceeded 
upon  the  wrong  section,  and  that  the  order,  if  made  at 
all,  could  only  have  been  made  under  the  24th  section. 
The  proceeding  was  misconceived :  (Ex  parte  Carding, 
4  B.  &  Ad.  198 ;    Reg.  v.  Ryan,  4  Ad.  &  Ell.  39. 
[Cockbcrx,  C.J.  —  But  have  we  not   a  power  to 
amend  the  determination  of  the  magistrates,  or  to  remit 
the  case  for  a  hearing  ?]  Not  in  such  a  case  as  this,  for 
the  whale  proceeding  of  the  magistrates  was  misconceived. 
The  24th  section  of  the  Pawnbrokers  Act  savs,  "  that 
if  in  the  course  of  the  proceedings  before  the  magistrate 
it  should    appear  that    the    chattel  had  been    lost 
through  neglect,"  &c     Now  here,  in  the  course  of  the 
proceedings  it  did  become  evident  that  the  goods  had 
been  last  through   neglect— nevertheless   the   magis- 
trates persisted  and  made  their  order.      There  is  an 
error  in  the  24th  section  of  the  Act ;  it  refers  to  the 
neglect  of  the  person  "  by "  whom  the  goods  were 
pawned ;  thi;*  should  evidently  be  "  with."  The  mistake 
was  noticed  by  Campbell,  C..T.  in  Syrcd  v.  Carrffhers,  \ 


4  Jur.  N.  S.  949,  and  he  said,  "  We  are  bound  to  read 
"  with  "  instead  of  "  bv :  "  the  cause  of  loss  there  was 
by  fire.  [Cockburn,  O.J.— The  Act  is  badly  drawn, 
and  is  certainly  obscure.] 

Kinglake  Serjt.  contra. — In  the  case  of  an  informa- 
tion under  the  14th  section  of  the  Act,  if  the  pawn- 
broker gave  evidence  that  the  goods  had  been  lost 
through  a  burglary,  the  magistrates  must  be  held  to 
have  power  to  decide  the  question  of  negligence.  In 
such  cases  the  magistrates  were  of  opinion  it  was  the 
intention  of  the  Legislature  to  supersede  the  common 
law  rights  of  the  parties  and  to  give  a  more  speedy 
remedy.  The  question  is,  whether,  on  an  information 
under  the  14th  section,  the  magistrates  had  jurisdiction, 
assuming  that  on  the  evidence  produced  there  was 
enough  to  show  that  a  robbery  had  been  committed. 
[Blackburn,  J. — Then  if  they  have  erroneously  made 
an  order  under  the  14  th  section,  instead  of  the  24th 
section,  cannot  we  amend  it  ?]  On  the  part  of  the 
respondent  it  is  not  admitted  that  any  amendment  is 
necessary. 

Coleridge  in  reply. — The  14th  section  alone  war- 
rants this  order,  and  to  make  an  amendment  woidd  be 
putting  the  court  in  the  position  of  justices,  and 
making,  under  another  section,  such  an  order  as  they 
should  have  made.  [Wightman,  J. — The  difficulty 
of  making  an  amendment  is  this :  if  the  justices  had 
decided  under  the  24th  section,  the  pawnbroker  might 
have  appealed  to  the  quarter  sessions  under  the  35th 
section,  and  he  has  now  lost  that  power.] 

Cockburn,  C.J. — The  order  as  made  cannot  stand. 
It  is  made  under  the  14th  section  of  the  Pawnbrokers 
Act,  and  it  professes  to  be  applicable  to  a  case  in  which 
the  pawnbroker  was  no  longer  able  to  deliver  up  the 
thing  in  specie  in  consequence  of  his  own  negligence, 
and  to  such  a  case  I  think  that  section  does  not  apply ; 
but  I  think  the  justices  might  have  made  a  valid  order 
under  the  24th  section.  It  is  not  necessary  to  say 
whether  it  was  satisfactorily  established  that  the  goods 
were  securely  locked  up,  but  it  is  clear  that  the  pre- 
mises were  left  unguarded,  and  under  these  circum- 
stances I  think  the  justices  were  justified  in  coming  to 
the  conclusion  that  the  pawnbroker  was  guilty  of  neg- 
ligence, and  that  they  could  have  given  relief  to  the 
complainant  under  the  24th  section ;  but  having  pro- 
ceeded under  the  14th  section,  and  there  being  a  sub- 
stantial difference  between  the  two,  I  tliink  the  order 
cannot  stand.  Then  there  is  the  question,  ought  we 
to  amend  if  the  appellant  would  in  no  way  be  preju- 
diced ?  I  think  we  ought ;  but  in  this  case  there  is  tiie 
difficulty  which  I  think  cannot  be  got  over,  that  the 
appellant  would  have  been  entitled  to  his  appeal  under 
the  35th  section,  and  that  in  such  appeal  he  might 
have  adduced  evidence  to  clear  himself  of  the  alleged 
negligence,  and  of  that  he  ought  not  to  be  de- 
prived. 

Wiohtman,  J. — The  14th  section  applies  to  refusal 
to  restore,  and  not  to  a  case  like  this,  and  therefore  the 
present  order  cannot  be  supported,  although  a  valid 
order  might  have  been  made  under  the  24th  section  of 
the  Act.  And  as  we  cannot  amend  without  prejudice 
to  the  appellant,  I  think  the  case  ought  to  go  back  for 
reconsideration. 

Blackburn,  J.  concurred. 

Case  remitted  for  rehearing— no  costs. 

Monday,  Nov.  14. 

Rko.  v.  John  Brown. 

Bastardy    order — Service  of  summon* — Jurisdiction 

— 7  <f  8  Vict.  c.  101,  *.  3. 
An  affiliation  summons  tea.?  served  by  left  ring  it  at  the 
place  of  abode  of  the  pi  tatbe  father  of  the  bustard 
child,  from  which  he  was  absent  temporarily,  without 
any  notice  of  the  proceeding,  and  his  address  tea* 
not  Jcnotrn.  The  justices  declined  to  adjourn  the 
hearing  and  made  an  order : 
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Held  that  this  court  could  not  interfere,  the  justices 
having  jurisdiction. 

Price  moved  to  quash  a  bastardy  order  on  the  ground 
of  irregularity. 

The  order  was  made  under  the  7  &  8  Vict  c  101, 
b.  3,  and  was  regular  on  the  face  of  it.  The  following 
facts  were  relied  on : — It  appeared  that  a  summons  was 
taken  out  against  the  defendant,  a  farmer's  son,  as  the 
putative  father  of  the  child,  and  left  for  him  at  his 
father's  residence,  which  was  his  home,  during  his 
absence.  It  was  stated  in  the  affidavits  that  he  left 
home  on  the  3rd  Jury  (that  was  before  the  summons 
was  taken  out),  without  any  notice  or  intimation  that 
such  a  proceeding  was  about  being  taken ;  that  he  was 
in  the  habit  every  year  of  taking  a  month's  trip,  and 
that  on  the  occasion  in  question  he  left  home  for  that 
purpose,  not  leaving  any  address,  as  he  was  going  on  a 
tour  and  did  not  know  where  he  might  be  during  the  time. 
The  summons  was  for  the  defendant  to  appear  at  the  petty 
sessions  on  the  1 8th  July,  and  on  that  day  the  defendant  s 
mother  attended  at  the  sessions,  and  stated  these  facts 
to  the  justices,  and  that  her  son  for  that  reason  had 
not  had  notice  of  the  summons,  and  asked  for  an  ad- 
journment. The  justices,  however,  refused  to  adjourn 
the  hearing  and  made  the  order  in  question.  There 
was  an  affidavit  of  the  defendant  denying  that  he  was 
the  father  of  the  child. 

Price  contended  that  the  moment  the  justices  were 
told  by  the  mother  that  the  son  was  absent,  under 
the  above  circumstances,  they  ought  not  to  have  gone 
on  with  the  hearing  and  made  the  order.  It  is  true 
the  7  &  8  Vict,  c  101,  s.  3,  "on  proof  that  the  sum- 
mons was  duly  served  on  such  person,  or  left  at  his 
last  place  of  abode,  six  days  before  the  petty  sessions," 
gives  the  justices  jurisdiction  to  act ;  but,  nevertheless, 
the  circumstances  here  are  such  that  it  amounts  to  a 
case  of  an  ex  parte  proceeding :  (R.  v.  Davis,  22  L.J. 
143,  M.  C. ;  R.  v.  Totnes,  7  Q.  B.  690.)  In  R  v.  Evans, 
19  L.J.  181,  M.C.,  there  was  no  affidavit  on  the  part 
of  the  defendant  denying  that  he  was  the  rather  of  the 
child. 

Cockburn,  C.J. — The  order  is  regular  on  the  face 
of  it,  and  the  requirements  of  the  statute  have  been 
complied  with.  The  justices  might  have  exercised  a  dis- 
cretion which  we  may  regret  that  they  did  not  exercise. 
But  there  is  no  irregularity,  and  the  court  cannot  inter- 
fere. 

Hill,  J. — Everything  appears  to  be  regular  accord- 
ing to  the  statute.  The  summons  was  left  at  the 
defendant's  last  place  of  abode,  but  he  was  temporarily 
absent,  and  the  justices  may  have  treated  this  excuse 
of  the  mother  as  «n  idle  one.  The  principle  on  which 
the  court  proceeds  in  quashing  orders  on  certiorari  is, 
that  there  must  be  some  defect  of  jurisdiction  in  the 
tribunal  making  the  order.     Here  there  is  none. 

Blackburn,  J. — If  the  justices  thought  it  right  not 
to  adjourn  the  bearing,  can  we  say  that  they  acted  with- 
out jurisdiction  ?  Rule  re/used. 

Wednesday,  Nov.  16. 

Rider  (appellant)  v.  Wood  and  others 
(respondents). 

Master  and  servant  —  Leaving   emplnyment  without 
lawful  excuse — Guilty  intent. 

Under  the  4  Geo.  4,  c  84,  s.  8  {Masters*  and  Work 
men's  Act),  a  workman  who  leaves  his  mister's 
employment  upon  a  bona  fids  belie/ that  his  evi/loy- 
ment  is  regularly  terminated,  though  it  has  not  been 
so  terminated  in  fact,  is  not  Sable  to  be  convicted; 
and  the  bona  fides  of  his  conduct  is  a  question  to  be 
defermintd  by  the  justices. 
This  was  a  case  stated  under  the  20  &  21  Vict 

e.  43,  upon  a  conviction  of  the   appellant  by  certain 

justices  of  Flintshire,  under  the  4  Geo.  4,  c.  34,  s.  3, 

for  absenting  himself  from  his  service. 


By  the  above  section  it  is  enacted,  that  if  any 
artificcr,  &c  shall  contract  with  any  person  to 
serve  him  for  any  time  whatsoever,  and  having 
entered  into  such  service  shall  absent  himself 
from  his  service  before  the  term  of  his  contract 
shall  be  completed,  then  it  shall  be  lawful  for  any 
justice  of  the  peace  upon  complaint  to  issue  his  war- 
rant for  apprehending  such  person,  and  to  examine 
into  the  nature  of  the  complaint,  and  if  it  shall  appear 
that  such  artificer,  &&,  hath  not  fulfilled  his  contract, 
or  has  been  guilty  of  any  other  misconduct  or  misde- 
meanor, it  shall  be  lawful  for  such  justice  to  commit 
any  such  person  to  the  house  of  correction,  there  to 
remain  and  be  held  to  hard  labour  for  a  reasonable 
time  not  exceeding  three  months,  and  to  abate  a  pro- 
portionate part  of  his  wages  for  and  during  such 
period  as  he  shall  be  so  confined. 

It  appeared  that  the  appellant  entered  into  the  ser- 
vice of  the  respondents  as  an  anchorsmith  on  the  4th 
Jan.  1859,  for  an  indefinite  period,  at  certain  specified 
prices,  determinable  on  either  of  the  parties  giving  to 
the  other  fourteen  days'  notice  of  his  intention  to  deter- 
mine, the  contract,  certain  rules  and  regulations  to  be 
observed  by  the  workmen. 

The  appellant  entered  into  and  remained  in  the 
respondents'  employment  for  many  months. 

Amongst  other  rules  of  the  factory  was  the  follow- 
ing:— 

"  Contractors,  firemen  and  daymen,  to  give  fourteen 
days'  notice  into  the  office  before  leaving  their  employ- 
ment, f  nd  to  receive  the  same.** 

On  tha  23rd  July  he  gave  the  manager  of  the  respon- 
dents' works  the  following  notice : — 

"  July  23,  1859. 
u  Mr.  Wood,  Brothers. 
"  In  the  beginning  of  January-  last  you  reduced  our 
prices,  with  a  promise  that  as  soon  as  trade  was  a\ 
little  brisker  you  would  give  us  our  price  hack  again  ; 
we  now  earnestly  hope  and  trust  that  you  will  fulfil 
your  promise,  as  we  consider  that  our  price  is  very 
small  indeed,  and  we  hope  that  you  will  take  it  into 
your  serious  consideration — if  you  will  not  fulfil  your 
promise,  we  all  (the  anchorsmiths  in  your  employ)  do 
hereby  give  to  Mr.  Wood,  Brothers,  fourteen  days' 
notice. 

"  Dated  this,  the  23rd  of  July,  1859. 

"The  Anchorsmiths  of  Salinity." 
On  the  following  6th  Aug.  the  appellant  left  the 
employment  of  the  respondents — the  request  contained 
in  the  notice  not  having  been  complied  with.  There- 
upon proceedings  were  taken  before  justices  against  the 
appellant,  and  he  was  convicted,  and  sentenced  to 
fourteen  days'  imprisonment,  with  hard  labour,  with  an 
abatement  of  42.  from  his  wages. 

Welsby,  for  the  respondents,  contended  that  the 
notice  given  on  the  23rd  July  was  not  valid,  and  was  a 
nullity,  and  that  the  appellant  therefore  had  left 
without  lawful  excuse. 

J.  Brown,  for  the  appellant,  argued  that  this  being  a 
criminal  charge  it  could  not  be  adjudged  that  the  ap- 
pellant had  been  guilty  merely  because  he  may  have- 
given  an  informal  notice.  [Cockburn,  C  J. — It  cer- 
tainly appears  to  me  that  the  leaving  the  employ- 
ment must  be  with  a  guilty  purpose.]  It  is  not  sug- 
gested that  he  acted  viciously.  The  appellant  ought 
not  to  be  punished  criminally  for  a  matter  which  turns 
upon  the  legal  sufficiency  of  notice.  To  constitute  an 
offence  under  the  statute,  there  must  be  a  guilty  inten- 
tion :  (Fowler  v.  Padget,  7  T.  R.  509 ;  the  maxim  of 
actus  non  facit  reum,  nisi  mens  sit  rea  applies;  Hern* 
v.  Gorton,  28  L.  J.  216,  M.G.) 

Welsby  was  here  called  upon,  and  argued  that  every 
absenting  of  himself  without  a  lawful  excuse  is  an 
offence  under  the  statute.  [Hill,  J. — Suppose  such  a 
case  as  this — a  man  who  has  occasion  to  be  absent 
sends  a  fellow-workman  to  ask  for  leave,  and  he  tells 
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him  that  he  has  obtained  it  when  he  has  not,  would 
this  be  an  absenting  of  himself  within  the  statute  ? 
Cockburk,  C.J. — Most  not  two  things  concur — a 
wrongful  absence,  and  a  knowledge  that  it  is  a  wrong- 
ful absence  ?]  I  think  not ;  it  is  merely  necessary 
that  the  absence  should  be  without  lawful  excuse  in 
fact.  [Cockburn,  C.J. — The  Act  treats  the  absence 
as  a  misdemeanor  and  offence,  and  if  so,  the  well- 
known  principle  applies  that  there  must  be  a  wrongful 
intention.  HrLL,  J.— The  Act  must  not  be  taken  in 
its  naked  words,  for  if  so  a  man  would  be  liable  if  he 
were  laid  upon  a  bed  of  sickness.] 

Cockburx,  C.J. — If  a  man  absents  himself  with  a 
knowledge  that  his  employment  is  not  at  an  end,  he  is 
guilty  under  the  statute ;  but  if  he  believes  that  his 
contract  is  at  an  end,  and  so  leaves,  he  is  not  guilty. 
The  committing  justices  do  not  appear  to  have  con- 
sidered tbe  subject  in  this  point  of  view.  The  case 
therefore  ought  to  go  back  to  them  under  the  6th  sec- 
tion of  the  statute,  with  our  opinion  upon  this  point, 
and  then  they  will  decide  whether  the  appellant  left 
the  employment  in  the  bond  fide  belief  that  he  had  pro- 
perly put  an  end  to  it,  for  if  he  did  he  would  not  be 
guilty  under  this  statute.  Rule  accordingly. 


Rko.  on  the  prosecution  of  The  Overseers  of 
the  Township  of  Bbhopwearmouth  v.  The 
Earl  or  Durham. 

Poor-rate — Tolls— Anchorage— Beaconage. 
The  port  of  Sunderland  extendi  from  the  bar  of  the 
mouth  of  the  river  Wear,  and  low water  mark  of  the 
eea  up  the  river  about  eight  miles,  including  so  much  of 
the  river  as  is  within  such  limits,  and  is  in  the  several 
adjoining  parishes.  Any  ship  entering  the  river 
might  have  to  cast  anchor.  Beacons  had  been  set  up 
and  mooring  buoys,  posts,  £c.,  ptaced  within  the  port 
by  the  officers  of  the  Bishop  of  Durham,  who  was  the 
of  the  soil  and  freehold  of  the  port  below  low- 
mark,  and  these  were  maintained  by  them  for 
the  use  of  the  ships  using  the  port.  A  payment  of 
la.  2d.  had  been  immemorially  made  to  the  Bishop 
called  "  anchorage  a>  d  beaconage  tolls,1*  by  every  ship 
mtst  ing  the  port.  These  tolls  having  been  assessed  to 
the  poor  rate: 

Held,  that  they  were  not  tolls  in  gross,  but  were  connected 
with  the  occupation  and  use  of  the  soil,  and  were  rate- 
able to  the  poor-  rate  in  all  the  parishes  in  which  the 
port  was  situated,  and  to  which  ships  paying  the  toll 
came,  »  the  proportion  of  the  number  of  ships  coming 
into  each  of  the  parishes  respectively. 
Atherton,  Q.C.  and  LidleU  appeared  for  the  appellant, 
and  Webby  and  Davison  for  the  respondents. 

The  facts  and  arguments  sufficiently  appear  in  the 
following  judgment : — 

Wiohtmax,  J. — In  answering  the  first  question, 
whether  the  tolls  are  rateable,  we  have  to  consider 
whether  they  are  tolls  in  gross  or  tolls  connected  with 
the  occupation  of  the  soil ;  and  this  must  be  determined 
to  the  same  manner  as  if  the  nature  of  the  soil  had 
been  discussed  when  they  were  received  by  the  Bishop 
of  Durham  or  his  lessees  before  the  3  Geo.  3,  the  6  &  7 
WiO.  4,  c.  19,  and  the  21  &  22  Vict,  c  45—  none  of 
these  statutes  having  severed  the  tolls  from  the  soil  if 
they  ever  were  connected  together.  According  to  the 
statement  in  the  case,  these  tolls  have  always  been 
taken  in  respect  of  ships  entering  into  the  port  of  Sun- 
derland. This  port  begins  on  crossing  the  bar  at  the 
mouth  of  the  river  Wear,  extends  to  a  bridge  near 
Fmnley  Park,  and  comprehends  the  whole  space  of  the 
river  from  low-water  mark  on  the  north  side  to  low- 
water  mark  on  the  south  side,  and  is  in  several 
contiguous  parishes  or  townships  on  both  sides, 
usque  ad  medium  JUum  aquse.  The  bishop  was  the 
owner  of  the  whole  soil  and  freehold  of  the  said  port 


side    and 
every    ship 


between  low-water  mark  on  the  one 
low  water-mark  on  the  other  side; 
entering  the  port  may  have  to  cast  anchor  there,  or  to 
be  moored  to  some  moorings  fixed  in  the  river  and 
taken  in  the  river,  or  on  the  quays  or  shores  adjacent. 
The  bishop  and  his  lessee  maintain  the  beacons  and 
moorings  in  the  river  Wear.  Previously  to  the  ap- 
pointment of  the  commissioners,  the  port  and  the 
affairs  and  business  thereof  were  managed  and  con- 
ducted by  the  Bishops  of  Durham  or  their  lessees  under 
leases  similar  to  those  granted  to  the  appellants  by 
officers  or  others  in  that  behalf  appointed  or  employed 
by  such  bishops  or  their  lessees ;  and  by  such  bishops* 
lessees  or  officers  beacons  were  set  up,  moorings,  buoys, 
posts  and  rings  were  placed  and  fixed  within  the  port 
for  the  use  and  benefit  of  the  ships  entering  the  port, 
and  other  works  were  done  for  the  maintenance  of  the 
port  and  the  use  and  benefit  of  ships  resorting  to  it. 
The  tolls  rated  have  been  paid  immemorially  to  the 
bishop  or  his  lessee,  and  they  have  been  called 
anchorage  and  beaconage  tolls,  being  1*.  2d.  for 
and  in  respect  *of  every  British  ship  which  enters 
the  port.  Formerly  double  that  sum  was  paid,  and 
now  by  Act  of  Parliament,  in  consequence  of  recipro- 
city treaties,  the  same  sum  is  paid  on  every  foreign 
ship  which  enters  the  port.  The  tolls  are  supposed 
formerly  to  have  been  collected  by  the  water-bailiff 
appointed  by  the  bishop  or  his  lessee,  but  are  now 
received  by  the  collector  of  all  the  sound  dues  in  the 
port  of  Sunderland,  at  his  office  in  the  Custom-house 
there.  The  tolls  appear  to  have  been  rated  to  the 
relief  of  the  poor  of  the  parish  of  Sunderland  since 
1719,  but  they  were  not  rated  in  any  of  the  townships 
into  which  the  port  of  Sunderland  extends  till  1857. 
In  that  year  the  ancestor  of  the  appellant,  who  was 
then  lessee  of  the  tolls,  appealed  against  the  rate  for  the 
parish  of  Sunderland,  but  abandoned  that  appeal  and 
agreed  with  the  overseers  of  Sunderland  to  be  rated 
on  1 502.  Immediately  afterwards  the  five  townships 
named  in  the  above  case  were  rated,  those  tolls  making 
an  aggregate  of  4031  3*.  4<Z.,  which,  if  they  are  rate- 
able, is  admitted  to  be  a  fair  amount.  Taking  all  these 
facts  into  consideration,  we  are  of  opinion  that 
these  tolls  are  not  tolls  in  gross,  but  are  tolls 
connected  with  the  occupation  and  use  of  the  soil. 
They  seem  to  us  to  be  much  more  in  the  nature  of 
dock  dues.  The  bishop  was  the  owner  of  the  soil  of 
parts  of  the  port,  and  by  the  outlay  of  money  on 
various  works,  he  rendered  the  port  safe  and  commo- 
dious for  shipping,  in  consideration  whereof,  by  the 
exercise  of  the  highest  prerogative  of  the  Crown,  he 
appears  to  have  been  authorised  to  receive  a  fixed  sum 
as  a  reasonable  amount  for  every  ship  which  entered 
the  port  Consuetudines,  or  tolls,  are  almost  incident  to 
every  ownership  of  a  port,  and  we  think  are  to  be  con- 
sidered as  payable  ration*  soli  for  a  benefit  conferred, 
not  as  a  matter  of  extortion  under  the  colour  of  law. 
The  toll  here  is  called  anchorage  and  beaconage,  but 
must  be  considered  as  covering  all  the  accommodation 
afforded  by  the  user  of  the  port  to  the  ships  which 
frequent  it,  as  no  other  payment  is  made  to  them. 
There  was  as  strong  objection  offered  to  beaconage ;  but 
the  owner  of  this  port  does  not  appear  to  have  erected 
beacons  within  the  port,  and  the  anchorage  and 
mileage  show  a  direct  use  of  the  soil  within  the 
parish  and  township  comprised  in  the  rate ;  but 
if  the  use  of  the  soil  is  in  part  consideration  for  the 
payment  of  the  toll,  we  think  this  is  enough  to  connect 
them  with  the  occupation  and  use  of  the  soil,  and  to 
render  them  rateable.  We  lately  held,  in  the  Runcorn 
case,  the  tolls  called  anchorage,  which  probably  were 
for  the  use  of  the  soil,  were  not  rateable,  but  that  was 
because  it  was  agreed  that  the  corporation  of  Liverpool, 
the  appellants,  were  not  owners  and  occupiers  of  any 
land  within  the  township,  the  place  where  the  ships 
anchored  being  extra-parochial.     Here  the  soil  where 
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the  ships  anchored  and  the  mooring  chains  were  fixed 
was  within  the  parish  or  township  of  the  respondents. 
If  there  be  a  payment  to  the  owner  of  the  soil  bj  the 
party  who  uses  the  soil,  and  no  other  consideration  can 
be  suggested  for  the  payment,  must  not  the  use  of  the 
soil  be  regarded  as  the  consideration  for  the  payment  ? 
The  tolls  originally  connected  with  the  soil  may  be 
severed  from  the  soil  and  become  tolls  in  gross.  Here 
there  is  nothing  to  show  such  a  severance,  for  the  tolls 
and  the  soil  have  remained  united  in  the  same  owner. 
Counsel  for  the  appellant  chiefly  relied  upon  the  Swan- 
sea case,  5  E.  &  B.  There  all  the  tolls,  wheresoever 
collected  within  the  port,  were  considered  to  be  of  the 
same  uniform  nature,  and  part  of  them  being  clearly 
not  for  the  use  of  the  soil  and  not  rateable,  this  was 
supposed  to  give  the  same  character  to  the  whole. 
Rex  v.  Cook,  5  B.  &  C.  797,  and  the  other  light- 
house cases,  were  likewise  referred  to,  but  they  merely 
decided  that  the  owner  of  a  lighthouse  cannot  be  rated 
for  passing  tolls  collected  out  of  the  parish,  as  they  do 
not  constitute  part  of  the  annual  profits  of  house  or  land 
where  the  light  is  placed.  The  tolls  in  question,  on  the 
contrary,  constitute  part  of  the  annual  profits  of  the 
land  occupied  by  the  appellant  within  the  township,  and, 
therefore,  are  rateable.  An  objection  was  made  that 
the  fore  shore,  between  high  and  low  water  mark,  did 
not  belong  to  the  defendant :  payments  were  sometimes 
made  to  private  owners  of  the  fore  shore  by  ships  for 
the  use  of  it.  How  can  these  conventional  payments 
made  to  others  for  the  use  of  their  soil  at  all  affect  the 
nature  or  the  incidents  of  payments  made  to  the  bishop 
for  the  use  of  his  soil  ?  We  are  likewise  asked  by  the 
first  question  whether  the  tolls  are  rateable  in  one,  or 
which,  of  the  townships  or  p  Irishes  ?  We  answer,  all 
or  any  part  of  them  in  which  the  port  of  Sunderland  is 
situated  to  which  ships  paying  the  toll  come;  these 
seem  to  be  the  parish  of  Sunderland  and  the  five  town- 
ships in  which  the  tolls  are  now  rated.  There  are 
other  parishes  and  townships  into  which  the  port  ex- 
tends, but  it  is  not  stated  that  ships  which  have  paid 
the  toll  come  into  those  parishes  and  townships.  We 
do  not  think,  that  in  respect  to  the  tolls  there  is  any 
profitable  occupation  of  the  soil  of  the  port  within  those 
parishes  or  townships.  In  answer  to  the  second  ques- 
tion, we  are  of  opinion  that  in  the  parish  and  five  town- 
ships in  which  the  tolls  are  rateable,  they  ought  to  be 
rated  upon  a  calculation  of  the  number  of  ships  paying 
toll  and  coming  into  those  parts  of  the  port  which  were 
within  the  parish  of  Sunderland  and  the  five  townships 
respectively,  and  that  they  ought  not  to  be  rated 
according  to  the  frontage  or  population,  neither  of  which 
would  afford  any  criterion  for  the  profits  of  the  soil  of 
the  port  made  within  the  parish  or  the  township. 

Judgment  for  the  respondent*. 


The  Manchester,  Sheffield  and  Lincolnshire 
Railway  Comtany  (apps.)  v.  Wood  (resp.) 

Railway— Engine  not  consuming  ifi  own  smoke — Con- 
viction-8  Vict  c  20,  s.  124. 

The  8  Vict.  c.  20,  «.  124  (Railway  Clauses  Consolidation 
Act)  imposes  a  penalty  upon  railway  companies  using 
any  locomotive  steam-engine  (in  which  coal  is  used) 
not  constructed  on  the  principle  of  consuming,  and  so 
as  to  consume,  its  own  smoke  : 

Held)  that  the  fact  that  a  locomotive  steam-engine  emits 
smoke  is  not  conclusive  against  the  company,  but  that  it 
should  be  ascertained  whether  or  not  such  emission  of 
smoke  is  cnused  by  the  neglect  of  the  party  in  chagt 
of  the  engine,  or  f'rmn  the  engine  not  beimg  so  cot* 
Strut ed  os  required. 
This  was  p.n  appeal  against  a  conviction  of  the  above 

company  for  using  an  engine  n<;t  constructed  so  as  to 

consume  its  own  smoke. 

By  sect  114  of  the  8  Vict  c  20  (Railway  Clauses 

Consolidation  Act),  it  is  enacted  that  "  Every  locomo- 


tive steam-engine  to  be  used  on  the  railway  shaD,  if  it 
use  coal  or  other  similar  fuel  emitting  smoke,  be  con- 
structed on  the  principle  of  consuming,  and  so  as  to 
consume,  its  own  smoke ;  and  if  any  engine  be  -not  so 
constructed,  the  company  or  party  using  such  engine 
shaD  forfeit  five  pounds  for  every  day  during  which 
such  engine  shall  be  used  on  the  railway.'* 

It  appeared  that  the  appellants  had  been  found  using 
an  engine  burning  coal,  which  at  certain  times  was 
emitting  smoke.  At  the  hearing  of  an  information  for 
this  under  the  above  section  the  justices  considered  the 
fact  of  the  emission  of  smoke  as  conclusive  against  the 
appellants,  and  they  were  accordingly  convicted. 

Quoin,  in  support  of  the  conviction,  contended  that 
the  justices  were  right,  for  that  an  engine  which  was 
actually  emitting  smoke  must  be  deemed  as  against  the 
appellants  to  be  one  not  constructed  so  as  to  consume 
its  own  smoke. 

Mellish,  for  the  appellants,  argued  that  the  fact  that 
smoke  issued  from  the  engine  was  not  conclusive,  for 
that  it  might  be  constructed  on  the  principle  of  con- 
suming its  own  smoke,  and  so  as  to  consume  its  own 
smoke,  and  yet  it  might  emit  smoke  by  the  wilful 
neglect  of  the  engine-driver  or  stoker,  and  that  the 
justices  ought  to  have  entered  into  the  question  of 
whether  or  not  the  smoke  was  by  the  default  of  the 
driver. 

Quoin,  in  reply,  argued  that,  even  if  it  were  by 
default  of  the  stoker,  the  company  would  be  equally 
liable. 

Cockbcrx,  C.J. — The  words  of  the  Act  are,  "  con- 
structed on  the  principle  of  consuming,  and  so  as  to 
consume,  its  own  smoke.**  Now,  it  may  be  that  it  is 
not  the  fault  of  the  engine,  but  of  the  person  who  uses 
it.  I  think,  therefore,  we  should  send  this  case  bade 
to  the  justices,  with  our  opinion  that  they  ought  to 
inquire  whether  the  emission  of  the  smoke  was  the 
fault  of  the  engine  or  of  the  person  who  had  the 
management  of  it 

Hill,  J. — The  penalty  is  imposed  only  in  case  the 
company  use  engines  not  constructed  on  the  principle 
of  consuming  their  own  smoke.  The  justices  do  not 
appear  to  have  ascertained  this  fact 

Blackburn,  J. — The  justices  have  found  that  in 
consequence  of  the  engine  smoking  on  the  occasions 
mentioned,  that  is  conclusive  evidence  of  its  not  being 
constructed  on  the  principle  of  consuming  its  own 
smoke.     In  tins  they  were  wrong. 

Case  to  go  back  with  the  opinim  of  the  court 

Thursday  Xov.  17. 

Re  Mirehocse. 

Church-rate— Refusal  to  pay— Order  of  Justices — 
53  Geo.  3,  c  127,  #.  7. 
The  collector  called  for  the  rate  and  produced  tkm 

receipt  book  as  his  authority  to  oiled ;  V*e  son  of  the 

ratepayer^  by  the  authority  of  his  father,  refused  Co 

pay  the  rate,  handing   to   the    collector  a  written 

statement  of  his  refusal : 
field,  a  sufficient  refusal  to  ground  an  order  of  justices 

for  payment  under  the  68  Geo.  8,  c.  127,  s.  7. 

Rule  nisi  for  a  certiorari  to  quash  an  order  of 
justices  under  the  53  Geo.  3,  c  127,  s.  7,  for  the  pay- 
ment by  Mr.  Mirehouse  of  XL  4s.  O^d.  for  arrears  of 
church-rates,  and  109.  costs. 

The  validity  of  the  church-rate  was  not  disputed, 
but  it  was  said  that  the  order  was  made  without  juris- 
diction, inasmuch  as  the  refusal  to  pay  on  which  the 
order  was  made  happened  more  than  six  months 
btfore  the  complaint  was  mide  to  the  justices:  (11  &  12 
Vict  c  43,  s.  U .")  It  was  admitted  that  if  there  was 
a  sufficient  refusal  on  the  8th  Sept  185S,  the  order 
was  without  jurisdiction. 

The  facts  were,  that  on  that  day  the  parish  clerk 
called  at  Mirchonse*s  mill,  and  saw  his  son  (the  father 
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not  being  at  home),  and  asked  the  son  for  the  church- 
rate  ;  the  son  asked  him  if  he  had  got  the  rate ;  he 
replied,  "  No,  here  is  my  authority,"  showing  the  receipt- 
book  which  had  been  handed  to  hira  bv  the  church- 
warden  for  the  purpose  of  collecting  the  rate.  The 
son  thereupon  refused  to  pay,  handing  him  a  written 
paper  stating  the  grounds  of  his  refusal,  and  it  was 
proved  before  the  justices  that  the  son  refused  to  pay 
bv  the  authority  of  his  father. 

Prideaux  .showed  cause. — There  was  no  sufficient 
refusal  within  the  53  Geo.  3,  c  127,  s.  7,  which 
gives  the  justices  jurisdiction  to  make  the  order  "  if 
any  one  duly  rated  shall  refuse  or  neglect  to  pay  the 
same."  The  demand  should  have  been  made  on  the 
ratepayer.  Again,  no  amount  was  demanded:  (Keg. 
v.  Justices  of  Shrewsbury \  31  L  T.  Rep.  114; 
ffurrell  v.  Wink,  8  Taunt  369.)  If  the  demand  was 
insufficient,  the  refusal  was  insufficient. 

A.  WUlsy  in  support  of  the  rule,  was  not  called 
upon. 

By  the  Court. — There  is  no  authority  for  saying 
that  the  demand  should  be  made  personally  on  the 
ratepayer.  Here  the  refusal  was  by  the  authority  of 
the  father,  and  it  was  such  as  prevented  the  clerk  from 
making  any  further  demand.  Rule  absolute. 
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Thursday,  Nov.  3. 
Poux>N  and  Wife  p.  Brkwkh. 
Landlord  and  tenant —  Tenancy  at  will — Determination 

o/— Newton  v.  Harland,   1   M.   fr  Gr.  644,  ques- 
tioned. 
A  tenancy  at  will  may  be  determined  by  the  landlord 

tending  for  the  keys,  or  demanding  possession. 
Aud(j>er  Erie,  £•/.,)  n  landlord  going  to  a  house  to  take 

possession  eo  instants  determines  a  tenancy  at  will. 

This  was  an  action  tried  before  Williams,  J.,  and 
brought  against  the  defendant  for  an  assault  upon  the 
plaintiffs,  and  for  illegally  expelling  them  from  a  house. 
The  jury  found  a  verdict  for  the  plaintiffs,  damages 
SL  upon  the  assault  counts,  and  20/.  on  the  other 
counts.  It  appeared  that  there  had  been  negotiations 
between  the  plaintiff  Pollon  and  the  defendant  for  the 
assignment  to  the  former  of  the  lease  of  a  house  ;  and 
the  keys  had  been  delivered  to  the  former  for  the  pur- 
pose, as  the  defendant  thought,  of  his  looking  over  the 
premises,  but,  as  the  plaintiff  contended,  so  as  to  esta- 
blish a  tenancy  between  them.  The  defendant  refused 
to  assign  the  lease,  and  called  upon  the  plaintiff  to 
give  up  possession,  and  sent  for  the  keys.  He  after- 
wards went  with  two  men  and  removed  the  goods  and 
turned  the  plaintiffs  out.  The  jury  found  that  a  tenancy 
at  will  was  created.  T.  Jones  last  term  obtained  a 
rule  nisi  to  reduce  the  damages  to  3/.,  on  a  point 
reserved  at  the  trial,  viz.,  that  the  tenancy  had  been 
determined  previous  to  the  expulsion. 

Jlacnamara  now  showed  cause. — It  is  intended  to 
question  the  authority  of  Newton  v.  Harland,  1  M.  & 
Gr.  644.  The  majority  of  this  court  there  held  that, 
if  a  person  hold  over  after  a  notice  to  quit,  the  land- 
lord cannot  expel  him  by  force,  manufortL  [Williams, 
J. — I  don't  think  the  point  in  Newton  v.  Harland  was 
raised  at  the  triaL  I  was  expecting  it  would  be  raised, 
and  alluded  to  the  case  myself,  because  I  know  that  a 
great  part  of  the  profession  thought  that  Coltman,  J., 
who  differed  from  the  majority  of  the  court,  was  right.  I 
did  not  reserve  the  point ;  but,  if  you  say  that  in  conse- 
quence of  what  fell  from  me  you  considered  the  point 
to  be  taken,  and  were  prevented  from  yourself  taking 
it,  I  should  be  sorry  to  shut  you  out  from  it]  I  can- 
not say  that. 

Eblb,  C.  J. —  Then  we  must  dispose  of  the  case  as 
it  is,  and  I  think  the  rule  must  be  made  absolute.  The 


plaintiff  at  the  utmost  had  a  tenancy  at  will ;  while  it 
existed  the  landlord  sent  to  ask  for  the  keys,  and  called 
upon  him  to  give  up  possession.  I  think  either  of 
those  things  sufficient  to  determine  a  tenancy  at  will. 
And  I  also  think  that  the  landlord  coming  to  take  pos- 
session eo  instanti  determines  the  tenancy  at  will.  I 
think  therefore  there  is  abundant  evidence  of  the  de- 
termination of  the  tenancy. 

Williams,  J. — I  am  of  the  same  opinion.  It  is 
said  that  the  sending  for  the  keys  would  not  do,  because 
accompanied  by  a  denial  that  there  was  any  tenancy  at 
all.  I  think  the  true  construction  of  that  is,  "  I  deny 
that  there  is  any  tenancy  at  all ;  but  if  there  is  a 
tenancy  at  will  I  determine  it.'' 

Guowdbr  and  Bylks,  J  J.  concurred. 

Rule  absolute  to  reduce  the  damages  to  3/. 

Saturday,  Nov.  5. 

Green  v.  Macxamara  and  others. 

Master  awl  servant — Wilful  act  of  the  latter. 
A  master  is  not  liable  for  the  wilful  act  of  his  servant 
done  contrary  to  his  orders. 

The  declaration  in  this  case  charged  the  defendants 
with  combining  together  by  a  variety  of  acts  to  injure 
the  plaintiffs  trade  as  an  omnibus  proprietor :  verdict 
against  Price  one  of  the  defendants,  and  for  the  other 
defendants.  At  the  trial  Price  was  shown  to  have  actively 
interfered  and  to  have  done  many  acts  within  the  terms 
of  the  declaration.  It  was  not  shown  that  the  other 
defendants  interfered,  and  at  the  trial  they  denied  that 
they  knew  of  the  acts  complained  of,  and  they  said  also 
that  they  gave  orders  that  such  acts  should  not  be 
done.  It  appeared  that  whenever  an  omnibus  of  the 
plaintiff  started,  two  or  more  omnibuses  of  the  defen- 
dants immediately  started,  and,  as  far  as  they  could, 
surrounded  the  omnibus  of  the  plaintiff  and  prevented 
passengers  from  entering  it ;  one  of  the  methods  of 
doing  which  was  for  the  omnibus  of  the  defendants  to 
drive  up  with  the  pole  close  to  the  door  of  the  plaintiffs 
omnibus.  It  was  urged  at  the  trial  that  the  other 
defendants  as  well  as  Price  were  liable  for  the  acts  of 
their  servants.  Erie,  C.J.,  who  tried  the  case,  directed 
the  jury  that,  upon  the  facts  proved,  the  defendants, 
who  knew  nothing  of  the  acts  done,  and  gave  orders 
that  they  should  not  be  done,  were  not  liable. 

Knowles,  Q.C.  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  In  this  case  the  act  done  is 
the  result  of  the  employment,  and  was  done  for  the 
benefit  of  the  employers.  There  is  some  difference 
between  the  case  of  a  private  person  and  a  public 
body  such  as  the  company  represented  by  the  defen- 
dants. My  telling  my  servant  not  to  drive  on  the 
wrong  side  of  the  road  will  not  exempt  me  from  lia- 
bility if  he  does  it.  [Erle,  C.J. — I  think  I  put  the 
distinction  between  the  case  where  a  servant  so  com- 
manded drives  negligently,  and  where  he  wilfully,  out 
of  spite,  drives  against  another  person's  carriage.  The 
acts  proved  at  the  trial  were  the  wilful  acts  of  the 
servants  of  the  defendants,  contrary  to  their  express 
orders.]  "  Polling "  an  omnibus  is  a  wilful  act  no 
doubt,  but  it  is  also  a  negligent  act.  It  is  a  negligent 
mode  of  doing  the  work,  and  is  done  for  the  benefit  of 
the  masters.  [Williams,  J. — How  far  will  you  carry 
this?  Suppose  a  coachman,  zealous  for  his  master, 
strikes  another  coachman  with  his  whip,  would  the 
master  be  liable  ?]     That  is  clearly  an  illegal  act. 

Williams,  J. — I  am  of  opinion  that  there  should  be 
no  rule.  I  can  find  no  fault  with  the  direction  of  my 
Lord.  The  law  is  laid  down  exactly  as  it  has  been 
laid  down  over  and  over  again. 

Crowder,  J. — I  am  of  the  same  opinion.  These 
acts  were  clearly  wilful  acts  done  by  the  men  contrary 
to  the  orders  of  their  masters.  I  cannot  see  how  the 
summing  up  could  have  been  different. 

Byles,  J.  concurred.  Rule  refused. 
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Thursday,  Nov.  3. 

Stevens  v.  Gourlet. 

Metropolitan  Building  Act — What  is  a  building  within 

that  Act, 
By  18  <f  19  Vict.  c.  122,  schedule  1,  "Every  holding 
shall  be  inclosed  with  walis  constructed  of  brick, 
stone,  or  other  hard  and  incombustible  substance ;" 
Held,  that  the  words  of  the  above  schedule  amount  to 
a  prohibtUon  against  building  the  walls  of  wood  or 
other  combustible  substance, 
A  wooden  structure  intended  to  be  used  as  a  shop,  of  a 
considerable  size,  ant  likely  to  last  a  considerable 
time,  resting  on  Joists,  but  having  no  footings  or 
foundations  in  masonry,  and  capable  of  being  lifted 
bodily  off  the  ground  by  the  application  of  sufficient 
mechanical  power,  is  a  building  within  the  above 
statute,  and  a  contract  to  erect  such  a  structure 
within  the  limits  of  the  Act  is  illegal. 
Declaration — For  money  payable  by  the  defendant 
to  the  plaintiff  for  work  done,  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request,  and 
for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them. 

Third  plea — That  the  said  work  was  done,  and  the 
said  materials  were  provided  by  the  plaintiff,  under  an 
illegal  contract  between    the   plaintiff  and   the   de- 
fendant, made  after  the  Metropolitan  Building  Act 
1855  came  into  operation,  (to  wit)  on  the  5th  Dec. 
1858,  for  the  erection  of  a  certain  building  within  the 
limits  of  the  metropolis  so  defined  by  the  Act  passed  in 
the  session  of  Parliament  held  in  the  eighteenth  and 
nineteenth  years  of  her  Majesty's  reign,  intitutled  "  An 
Act  for  the  better  local  management  of  the  Metro- 
polis," which  building  was  a  new  building  within  the 
meaning  of  the  said  Building  Act,  and  was  not  within 
any  of  the  exemptions  in   the  said  Act  mentioned, 
which  building  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  should  be  inclosed  with  walls  con- 
structed of  wood,  and  not  of  brick,  stone,  or  any  other 
hard  or  incombustible  substance,  contrary  to  the  form 
of  the  statute  in  such  case  made.     And  the  defendant 
further  says,  that  the  plaintiff,  before  and  at  the  time 
of  making  the  said  contract,  was  a  builder,  and  that 
the  said  contract  was  entered  into  by  the  defendant  at 
the  suggestion  of  the  plaintiff,  and  that  the  plaintiff, 
before  and  at  the  time  of  making  the  said  contract, 
represented  to  the  defendant  that  the  said  building 
might  be  lawfully  erected,  and  was  not  contrary  to  the 
law.    And  that  the  defendant,  when  he  entered  into  the 
said  contract,  believed  the  said  representation,  and  did  not 
know  to  the  contrary  thereof,  and  entered  into  the  said 
contract  and  allowed  the  said  work  to  be  done,  and 
the  said  materials  to  be  provided,  and  stated  the  said 
accounts,  believing  the  said  representation  to  be  true. 
And  that  the  said  work  was  illegally  done,  and  ma- 
terials were  illegally  provided  by  the  plaintiff  in  and 
about  constructing  the  said  building,  within  the  limits 
of  the    metropolis  as  aforesaid,   with  such  walls  as 
aforesaid,  contrary  to  the  said  statute.     And  the  said 
accounts  were  stated  concerning  the  money  claimed  by 
the  plaintiff  to  be  due  to  him  from  the  defendant  under 
the  said  illegal  contract,  and  for  the  said  work  and 
materials  so  illegally  done  and  provided,  and  the  money 
which  the  plaintiff  alleges  was  found  to  be  due  upon 
the  said  accounts  was  the  money  so  claimed ;  and  that 
after  the  said  work  had  been  so  done,  and  the  said 
materials  had  been  so  provided,  and  the  said  accounts 
had    been  so  stated,  the   district   surveyor  gave  the 
plaintiff's  sub-contractor,  then  being  the  builder  en- 
gaged in  erecting  the  said  building,  due  notice  to  re- 
move the  said  work  within  forty-eight  hours,  (that  is  to 
say)  to  pull  down  the  said  building.     And  the  plaintiff 
and  his  said  sub-contractor  having  failed  to  comply 
with  the  said  notice,  the  said  district  surveyor  caused 
complaint  to  be  made  before  a  magistrate  of  the  police 
courts  of  the  metropolis,  duly  authorised  in  that  behalf ; 


and  the  said  sub-contractor  was  thereupon  duly  sum- 
moned to  appear  before  the  said  magistrate,  according 
to  the  said  Act ;  and  the  said  magistrate  thereupon 
duly  ordered  and  commanded  the  said  sub -contractor 
to  comply  with  the  requisitions  of  the  said  notice ;  and 
the  plaintiff  or  the  said  sub-contractor,  or  the  said 
district  surveyor,  pulled  down  the  said  building,  the 
same  being  necessary  for  enforcing  the  requisitions  of 
the  said  notice,  and  for  bringing  the  said  building  and 
work  into  conformity  with  the  rules  of  the  said  Act. 
And  all  conditions  precedent,  necessary  matters  and 
things,  were  done  in  that  behalf  to  justify  and  render 
necessary  the  pulling  down  of  the  said  building,  and  by 
reason  of  the  premises  and  of  the  said  work  and  ma- 
terials being  so  done  and  provided  by  the  plaintiff 
illegally  and  contrary  to  the  said  statute,  the  defen- 
dant never  derived  any  benefit  or  advantage  whatever 
from  the  said  work  or  materials,  or  any  part  thereof. 

The  plaintiff  was  a  builder  residing  at  Castle- 
terrace,  Kentish-town.  The  defendant  was  a  surgeon 
residing  at  Wilton-house,  RegentVpark.  The  action 
was  brought  to  recover  the  sum  of  58/.  balance  of 
account  for  work  done  and  materials  provided  for  the 
defendant  at  his  request.  The  circumstances  under 
which  the  claim  originated  were  as  follows  :— 

The  defendant,  Dr.  Gourley,  being  the  lessee  of  a 
house,  No.  1,  Bentinck-terrace,  RegentVpark,  desired 
to  have  a  shop  erected  in  the  forecourt  or  garden 
attached  to  that  house;  and  consulted  the  plaintiff 
about  it.  Several  interviews  took  place,  and  the  de- 
fendant at  first  wished  the  building  to  be  a  brick  one, 
but  the  plaintiff  intimated  that  a  brick  building  would 
require  a  previous  application  to  the  Metropolitan 
Board  of  Works,  and  occasion  considerable  delay,  and 
the  cost  would  be  upwards  of  100/. ;  whereas  he  would 
put  up  a  wooden  one,  which  would  look  as  well  and 
last  as  long,  and  only  cost  58/M  and  not  require  a 
notice  to  or  permission  from  either  the  Metropolitan 
Board  of  Works  or  the  district  surveyor.  During  the 
negotiation  the  following  letters  were  written  by  the 
plaintiff  to  Dr.  Gourley :  — 

"21,  Western-terrace,  Westbourne-grove  west 
"  To  Dr.  Gourley. 
"Dear  Sir,— I  have  just  considered  and  found  out 
a  new  plan  for  us  to  work  on  in  reference  to  the  shop, 
Bentinck-terrace,  which  is  to  build  it  all  in  wood ;  it 
will  be  less  expensive  and  answer  your  purpose  just  as 
well,  and  it  will  look  as  well,  and  then  we  shall  evade 
the  Metropolitan  Board  of  Works,  and  the  district 
surveyor  also.  It  will  last  quite  long  enough  for  you, 
and,  answer  all  you  require ;  if  you  consider  it  over, 
and,  write  me  this  evening,  I  will  put  it  in  hand  at 
once. — Tours  obediently,  John  Stevens. 

M  Nov.  6,  1858. 

u  P.S.-I  think  50JL  wffl  pay  that— J.  S." 
"  Dear  Sir,— The  plan  of  building  the  shop  will  be 
a  facsimile  of  what  you  have;  the  elevation  will 
be  just  as  I  show  you  on  the  plan.  The 
only  difference  will  be  wood  instead  of  brick- 
work ;  you  would  not  know  the  difference  in  any 
other  way,  and  the  cost  of  erection  will  be  55/.  I 
have  thoroughly  gone  into  the  matter,  and  there- 
fore assure  you  it  cannot  be  erected  for  less. — Yours 
obediently,  "  John  Stevens. 

"NoV.  10,  1858." 

Previous  to  these  letters  an  agreement  was  entered 
into  between  the  plaintiff  and  defendant  for  the  erec- 
tion of  a  wooden  house  according  to  a  specification. 
Although  agreed  to  before  the  letters  were  written,  it 
was  dated  on  the  5th  Dec,  some  time  after  the  date  of 
the  letters.     It  was  as  follows : — 

"  Specification  of  works  required  to  be  done  at  No.  1, 
Bentinck-terrace,  RegentVpark,  for  D.  D.  Gourley, 
Esq.,  M.  R.  C.  S.  E.  Excavator :  To  dig  out  and  re- 
move clay  to  level  of  pavement,  16  feet  back  and  14 
feet  wide,  to  receive  house.    Bricklayer:   To  build 
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tbree  course  of  footings  and  sleeper  walls,  bed  all  quar- 
bring  in  mortar.  Carpenter:  To  erect  in  wood  a 
hoax*,  the  dimensions  to  be  16  feet  from  front  to  back, 
at  13  feet  8  inches  frontage ;  the  height  to  be 
1.3  feet  frontage  and  9  feet  from  floor  t> 
flour.  To  he  built  of  quartering  3X2,  and  weather- 
hu&rded  on  outside,  also  to  be  match-boarded  all  over 
the  inside,  Gronnd-floor  joists  to  be-  4j  by  2  on 
sleepers  2X3  with  J-inch  yellow  deal  flooring,  pro- 
perly laid ;  ab«o  to  pat  ceiling  joists  3X2,  rough 
boarded  on  top  and  match-boarded  under,  with  one 
fkylight  in  roof,  the  whole  of  the  roof  to  be  covered 
with  sine,  with  proper  fall  for  water,  the  front  to  be 
made  with  two  sashe«,  with  door  in  centre,  with  all 
pilasters,  mouldings,  &c,  as  shown  on  plan,  with  1  j-- 
inch  bead  and  butt  shutters,  stall-boards,  &c,  com- 
plete, on  cross  partition,  to  be  framed  in  I  |-inch  yellow 
d-al,  with  glass  in  upper  part,  with  l|-inch  framed 
duor  in  centre,  and  leave  all  perfect.  Zinc  work :  To 
cover  the  whole  of  the  roof  with  No.  9  zinc,  properly 
solder  all  joints,  eaves,  ore  Smith :  To  provide  all 
cocks,  bar.-*,  nails,  screws,  &c  necessary  for  the  com- 
pletion of  the  aforesaid  works.  Painter :  To  paint  the 
whole  of  the  works  in  three  oils  outside  and  inside,  and 
Lnve  ail  perfect. 

M I  hereby  undertake  to  complete  the  whole  of  the 
aforesaid  works  to  the  satinfiietion  of  Mr.  Gourley  or 
bi«  surveyor,  as  per  specification,  for  the  sum  of  58/. 
To  be  completed  on  the  18th  Dec  1858. 

"John  Stevens, 

"21,  Western-terrace,  Westbourne-grove  west, 

builder. 

41  Dated  Dec.  5,  1858." 

The  plaintiff  employed  a  sub-contractor  of  the  name 
of  Way  to  execute  the  contract.  No  brick  founda- 
tions were  made,  but  joists  were  laid  on  the  ground, 
and  the  wooden  structure  built  upon  them.  Way  was 
summoned  before  a  magistrate  by  the  district  surveyor. 
The  plaintiff  attended  on  that  occasion,  and  contended 
that  the  building  was  not  within  the  Act,  but  Way, 
without  the  concurrence  of  the  plaintiff,  consented  to 
the  building  being  taken  down,  no  penalty  being  in- 
flicted upon  him.  The  building  was  finally  removed, 
and  the  man  who  took  it  away  said  he  drew  no  nail, 
bat  lifted  it  right  off  the  ground.  The  jnry  found  a 
▼erdict  for  the  plaintiff  for  58/.  A  rule  was  obtained 
by  M.  Chambers,  Q.C.  calling  npon  the  plaintiff  to 
fhow  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendant,  on  the  ground 
that  the  contract  was  an  illegal  contract,  being  contrary 
to  the  provisions  of  the  Metropolitan  Building  Act, 
18  &  19  Vict.  c  122,  and  that  npon  that  question  the 
decision  of  the  magistrate  was  conclusive ;  or  why  a 
new  trial  should  not  be  granted  on  the  ground  of  mis- 
direction, it  having  been  left  to  the  jury  to  say  whether 
the  defendant,  knowing  there  were  no  footings,  took  to 
the  building. 

Barnard  now  showed  cause.— The  question  is, 
whether  a  structure  entirely  of  wood,  which  can  be 
carried  about,  is  a  building  within  the  Act.  It  is  con- 
tended that  a  building  within  the  Act  must  he  on 
foundations.  The  test,  according  to  sect.  8,  whether  a 
building  is  to  be  deemed  a  new  building  or  not  is, 
whether  it  is  a  certain  height  above  the  foundations. 
Where  the  Act  speaks  of  old  buildings  it  also  refers  to 
foundations :  a  building,  therefore,  must  have  foundations. 
This  structure  could  he,  and  was,  lifted  bodily  off  the 
ground,  and  was  no  more  a  building  than  a  box  would 
be  a  building.  Then  the  decision  of  the  magistrate  is  not 
conclusive  upon  the  plaintiff,  who  was  not  summoned. 
Lastiy,  the  building  was  delivered  to  the  defendant, 
and  he  cannot  now  say  it  was  an  illegal  building. 

Chamber*,  Q.C.  and  Joyce  in  support  of  the  rule.— 
The  braiding  was  of  combustible  materials,  and  there- 
fore illegal.     By  the  first  schedule  to  the  Act  the  walls 
if    anv    building    must  be    of   some  incombustible 
[Mao.  C\] 


materials.  There  is  no  definition  in  the  Act  showing 
what  is  a  building,  and  we  must  look  at  the  whole  Act 
to  see  what  is  meant  by  building.  The  Act.  in  saying 
the  walls  shall  consist  of  stone  or  other  incombustible 
material,  by  implication  sjiys  they  shall  not  consist  of 
anything  else.  They  cited  The  Gaslight  Company 
v.  Turner.  6  Bing.  N.C. ;  and  B&tuley  v.  Big/told,  5 
B.  &  Aid.  335. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute.  It  appears  to  me  that  the  ultimate 
contract  that  was  come  to  between  these  parties  was  a 
contract  for  a  building,  known  to  the  plaintiff  to  be  in 
violation  of  the  Building  Act ;  or,  there  was  a  contract 
which,  whether  known  to  him  or  not,  was  in  violation 
of  the  provisions  of  the  Building  Act.  The  difficulty 
we  have  had  is  in  defining  the  word  "  building,"  and 
we  do  not  intend  to  attempt  to  lay  down  any  definition 
of  the  word  "  building  ;n  but  we  think  that,  to  take 
the  intermediate  word,  the  structure  in  question 
here  was  a  building  within  the  Act.  I  look  at  the 
original  contract  between  the  parties,  and  there  it  h 
called  indifferently,  "  a  house "  or  "  a  shop."  The 
original  contract  between  the  parties  was  for  a 
structure  upon  a  brick  foundation,  to  be  permanent,  to 
have  a  permanent  foundation,  and  to  last  probably  for 
as  long  as  the  defendant's  lease  and  all  that  he  held 
should  last ;  and  the  substitution  of  the  contract  came 
afterwards,  in  which,  instead  of  a  brick  foundation,  a 
wooden  structure  was  to  be  raised  on  joists,  and  so  a 
timber  foundation  was  to  be  put  there  in  lieu  of  a  foot- 
ing of  brickwork ;  that  was  an  entire  structure  com- 
posed of  wooden  joists  laid  on  the  ground,  and  wood 
added  to  it,  until  the  shop  was  made.  It  appears  to 
me,  by  the  letters  between  the  parties,  it  was  clearly  to 
have  answered  the  purposes  of  what  had  been  called  ori- 
ginally either  a  house  or  a  shop,  and  the  letter  expressly 
declared  that  it  will  answer  all  the  purposes  and  look 
as  high,  and  last  as  long,  as  the  structure  originally 
contemplated.  Now  the  structure  originally  contem- 
plated was,  within  the  understanding  of  all  the  patties, 
a  structure  and  building  within  the  provision*  of  the 
Metropolitan  Building  Act,  and  a  substitution  of  a 
wooden  foundation  in  lieu  of  a  foundation  of  masonry 
was,  in  the  language  of  the  letter,  for  the  purpose  of 
evading  the  Metropolitan  Building  Act,  and  to  prevent 
the  jurisdiction  of  the  district  surveyor  of  the  Metro po  itan 
Board  of  Works  applying.  I  am  of  opinion  that  the 
plaintiff  was  wrong  in  his  notion.  I  am  of  opinion 
that  a  building  or  house  constructed  of  wood  to  hare 
no  masonry  let  into  the  ground  as  its  foundation — a 
house  constructed  of  wood — would  have  all  tho  peril  of 
being  built  of  combustible  material  that  it  would  have 
had  in  case  it  had  a  brick  foundation.  I  consider  that 
the  12th  section  of  the  Metropolitan  Building  Act 
does  command  that  all  walls  shall  be  constructed  of 
such  substances,  of  such  thickness  and  in  such  manner 
as  mentioned  in  the  schedule  thereunto  annexed,  and 
the  first  schedule  thereunto  annexed  says,  that  every 
building  shall  he  inclosed  in  walls  constructed  of  brick, 
stone  or  other  hard  and  incombustible  substances ;  the 
foundation  shall  rest  on  the  solid  ground,  or  concrete, 
or  any  other  substance.  It  appears  to  me  that  is  a 
command  to  build  the  wall  of  an  incombustible  sub- 
stance, and  a  command  to  build  it  so  is  a  prohibition 
against  building  it  of  wood  or  other  combustible  sub- 
stance, and  so  the  contract  between  the  parties  was  a 
contract  in  violation  of  that  express  provision.  I  think 
the  words  of  the  clause  and  the  schedule  I  have  just 
read  constitute  an  answer  to  a  great  part  of  the  argu- 
ment addressed  to  us  on  there  being  no  foundation  dug 
into  the  ground  and  composed  of  masonry,  because 
there  may  be  a  foundation  resting  on  the  ground  as 
well  as  a  foundation  that  should  he  dng  into  the  ground 
and  so  composed  of  masonry.  A  great  deal  «if  the 
argument  raised  on  behalf  of  the  plaintiff  rpon  this 
occa-ion  rested  upon  the  fact  that  the  structure  was  a 

(* 


10 


MAGISTRATES1  CASES. 


C.  B.] 


Stktkns  v.  Gourley. 


[C.  B. 


structure  that*  was  removed  in  its  entirety.  I  think 
that  was  in  evidence.  And  it  wan  said,  because  it  had 
been  removed  in  its  entirety,  it  was  in  the  nature  of  a 
box  or  a  small  article,  and  could  not,  with  any  correct 
use  of  language,  be  considered  to  be  a  house.  But  I 
think  the  au&wer  to  that  is,  that  the  contract  was  for 
that  which  is  called  in  one  part  of  the  case  and  in 
another  a  shop,  and  the  construction  of  a  structure  big 
enough  for  the  purposes  of  human  habitation,  1 6  feet 
by  13,  with  sufficient  strength  for  use ;  and  though  by 
the  application  of  great  mechanical  power  a  large  struc- 
ture of  those  dimensions  can  be  removed  in  its  entirety 
without  being  taken  to  pieces,  that  remarkable  applica- 
tion of  mechanical  power  does  not  prevent  it  being  a 
building  within  the  meaning  of  the  Act  On  the  whole 
consideration  of  the  matter  I  think  the  statute  ap- 
plies, and  that  this  whole  contract  was  a  violation  of 
the  statute.  These  grounds  are  entirely  irrespective  of 
the  opinion  formed  by  the  magistrate.  The  parties  are 
to  go  before  a  magistrate,  whose  powers  are  set  out,  but 
that  is  independent  of  the  principle  on  which  my 
opinion  is  founded. 

Williams,  J. — I  am  of  the  same  opinion,  thongh 
not  without  some  doubt  and  hesitation.     My  doubt  is 
founded  on  this:    I  entirely  agree  that  a  building  of 
this  sort  is  within  the  mischief  contemplated  by  the 
Act,  and  therefore,  if  the  Act  of  Parliament  can  be  so 
construed  as  to  include  this  case,  we  ought  so  to  con- 
strue it.     On  the  other  hand,  however  great  the  benefit 
to  the  public  may  be  in  giving  a  large  interpretation, 
we  ought  not  to  construe  an  Act  in  a  beneficial  way 
if  on  the  face  of  it  it  is  apparent  that  the  Legislature 
did   not    mean  to  extend    the    Act,   however  useful 
that    it    should  be    extended.       The   doubt    in    my 
mind  has  arisen  in  this  way:  that,  by  the  7th  section 
it  is  provided  the  Act  shall  apply  to  all  new  buildings. 
Then  comes  the  question,  what  are  new  buildings  ?     It 
says  a  building  shall  be  deemed  to  be  new  whenever 
the   inclosing  walls  and  roof  have  not  been  carried 
higher  than  the  footings  previously  to  the  1st  Jan. 
1858.     Suppose  in  a  case  Eke  the  present  that,  at  the 
date  of  the  1st  Jan.  1858,  the  building  in  question  had 
been  previously  carried  up  a  certain  height,  is  that  a 
new  building  within  the    meaning    of    the  Act  of 
Parliament  ?     That  is  to  be  ascertained  by  applying 
the    parliamentary   test       Then  the  test  is  to  see 
whether  the  walls  have  been  carried  higher  than  the 
footings.     It  is  impossible  to  apply  that  test,  because 
there  are  no  footings.     Therefore  the  argument  founded 
on  that,  not  with  reference  to  the  main  question  in 
this  case,  but  only  as  an  argument,  is,  by  implication, 
that  the  intention  of  the  Legislature  was,  that  the  Act 
should  apply  to  cases  where  the  building  was  a  building 
that  had  footings.     This  had  not  footings.     I  have 
some  doubt  still  whether  this  Act  meant  it  to  apply 
to  any  sort  of  building  to  which  the  test  I  have  given 
to  ascertain  whether  it  is  a  new  or  old  building  cannot 
be  applied ;  but  that  is  not  a  sufficient  doubt  to  induce 
me  to  differ  from  the  rest  of  the  court.     On  the  whole 
I  concur,  assuming  this  to  be  a  building  within  the 
meaning  of  the  Act.     It  is  clear  the  contract  is  a 
violation  of  the  Act  of  Parliament,  according  to  the 
principle  laid  down  in  Forster  v.  7ay/or,  5  B.  &  Ad. 
887,  where  it  was  held  that  the  vendor  of  butter  in 
firkins,    under    the  provisions    of   the    36    Geo.    3, 
c  88,  could  not  recover  the    price    of  the    butter, 
because  the  provisions    of  that  Act    had    not    been 
complied  with.       It    is    clear    the    plaintiff    cannot 
avail  himself  of  the  contract  entered  into  here,  and 
therefore    that  part  of  the  rule,  about  being  misled 
and    the    thing    becoming    useless    to  him    because 
the  magistrate  had  the  building  removed,  has  become 
immaterial.     It  is  sufficient  to  constitute  a  good  bar 
to  the  action ;  and,  in  my  judgment,  the  rule  ought 
to  be  made  absolute. 

Prowdeb,  J. — I  am  of  opinion  that  this  rule  should 


be  made  absolute,  upon  the  ground  that  the  plea  has 
alleged  that  which  has  been  established  in  proof  that 
the  building  in  question — or  the  contract  rather  for 
the  building  in  question, — was  a  contract  made   and 
carried  out  in  violation  of  the  Building  Act.     I  agree 
with  my  brother  Williams  that  the  rest  of  the  plea  is 
immaterial.    The  main  substance  of  the  contract  was  in 
violation  of  the  Metropolitan  Building  Act.     Now  it 
would  have  been  much  more  satisfactory,  no  doubt,  if, 
in  giving  definitions  as  this  Act  has  done — particularly 
what  a  public  building  is— some  definition  had   been 
given  of  what  the  meaning  of  building  mast  be  taken  to 
be.     That  has  not  been  done,  nor  has  any  authority 
been  cited  in  which  the  definition  of  the  term   u  build- 
ing," as  used  in  this  Act,  has  been  given ;  nor  do  I 
intend  to  do  more  than  my  Lord  Chief  Justice,    <  r 
to   attempt    to    define  precisely  the  extent    of    the 
term  "building"   in  the    Metropolitan  Building  Act. 
The    question  is,    so  far    as    we    can    ascertain    it, 
whether  the    contract    iu  this    case  was    a  contract 
for   a     building,    which     building    was    within     the 
meaning  of  this  Act?     And  looking  at    the   facts, 
it  certainly  appears  perfectly  clear  that  the  original 
intention  of  the  parties  was  the  erection  of  a  structure 
about  which  there  could  be  no  doubt,  by  setting  brick- 
work into  the  ground  and  putting  the  structure  upon 
it.      No  doubt  could  be  entertained  that  this  would 
have  been  a  building.     The  intention  appears  to  be 
shown   by  the  two  letters  given  in  evidence,  and  the 
effect  of  those  letters  was  to    endeavour  to   evade 
(and     the   plaintiff   thought    he    had    succeeded    in 
evading)   the  provisions  of  this  Act.      But  in  looking 
at  these  letters,    and  throughout  the    whole    of    the 
evidence,  it  appears  to  me  it  was  still  the  intention 
of  all  the  parties  that  this    should  be  a  permanent 
structure,  and  it  is  with  reference  to  its  permanency  I 
desire  to  give  my  opinion  that  it  falls  within  the  terms 
of  the  Metropolitan  Building  Act,  because   I  observe 
that  in  the  first  letter  it  is  said  that  the  shop  is  to  be 
built  all  in  wood :  u  I  have  found  out  a  new  plan  for 
us  to  work  in  reference  to  this  shop;*'  and  it  was  to  be 
placed  there  as  a  permanent  thing.      It  is  to  be  built 
all  in  wood ;  it  would  be  less  expensive  and  answer  all 
the  purposes    and  it  would    avoid  the   Metropolitan 
Building  Act ;  "  and  it  will  last  quite  long  enough  for 
you."      Now,  what  was    intended  originally   by    this 
specification.      It  appears  it  was  to  last  a  considerable 
time,  according  to  the  terms  of  the  letter ;  the  change 
in  it  was  thought  to  effect  an  evasion  of   the  Act. 
Does  that  alter  its  permanency  ?    The  other  letter  is  to 
the  same  effect.      Now  a  difficulty  that  occurred  to  me 
during  the  argument  was    upon   the  first   schedule, 
which  is  referred  to  by  the   12th  section,  that  the 
walls  shall  be  constructed  of  a  particular  substance. 
The  language  of  the  schedule  is,  "  Every  building  shall 
be  inclosed  with  walls  constructed  of  brick,  stone,  or 
other    hard    and    incombustible  substances,    and   the 
foundations  shall  rest  on  the  solid  ground,  or  upon 
concrete  or  other  folid  substance ;  "    assuming,  there- 
fore, whatever  the  structure  should  be  it  is  to  be  a 
building  that  should  have  foundations  that  might  rest 
upon  the  solid  ground,  or  on  concrete  in  the  ordinary 
way.      Then  there  was  certainly  raised  a  considerable 
doubt  in  my  mind  whether  this  thing  that  was  to  be 
put  up  had  any  foundations  at  all ;    but  I  think  the 
Lord    Chief   Justice    has    stated  that  which    I    am 
inclined  to  agree  to,  that  a  foundation  of  some  land  in 
fact  must  have  been  laid  for  it  on  which  the  rest  of  the 
superstructure  was  attached.      It  would  probably  be  an 
answer  to  the  objection  there  must  be  a  foundation,  that 
there  was  in  this  case  a  foundation.  Then  with  respect 
to  sect.  8,  which  has  been  referred  to,  I  own  I  incline 
to  think  that  the  terms  there,  "  that  a  building  shall 
be  deemed    to  be  new  whenever  the  inclosing   walls 
thereof  have  not  been  carried  higher  than  the  foot- 
ings previously  to  the    said  1st  day  of  Jan.    1856* 
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any  other  building  shall  be  deemed  to  be  an  old  build- 
in:?,"  were  intended  to  apply  to  one  species  that  is  deemed 
to  he  unlawful,  namely,  a  building  **ueh  :is  wooden 
b.iildings  only ;  and  I  think  up  to  the  period  when  the 
A'-t  passed  it  would  be  difficult  to  say  that  is  the  only 
df -rinition  of  an  unlawful  construction.  In  this  e.ise 
the  parties  could  hardly  contend,  if  they  had  let  the 
mxid  into  the  ground  five  feet  deep  without  any  footing 
and  so  erected  it,  that  this  would  not  have  been  a 
building  within  the  meaning  of  the  Act  of  Parliament. 
I  am  inclined  therefore  to  say  the  8th  section  only  refers 
to  one  species  of  building,  not  making  the  definition  to 
include  any  building,  on  the  ground  that  this  is  a  struc- 
ture of  some  considerable  magnitude  for  a  shop— a 
large  room — set  up  for  a  permanent  purpose,  and  with 
the  intention  to  be  permanent.  It  docs  seem  to  me  that 
it  falls  within  the  meaning  of  u  building,"  as  far  as  I 
can  collect,  within  one  of  the  meanings,  at  all  events, 
intended  by  the  statute;  certainly  it  is  within  the 
iRi«-hief,  and  therefore  being  clearly  within  the  mis- 
chief contemplated  by  the  Act,  I  am  bound  so  to  con- 
strue it.  It  seems  to  me  it  is  within  the  terms  of  the 
Art  as  well  as  within  the  spirit.  Therefore  this  was  a 
contract  for  an  unlawful  building,  and  was  in  violation 
of  the  Act  of  Parliament. 

Btlks,  J. — I  also  am  of  opinion  that  this  rule  must 
be  made  absolute.     The   respect   I  entertain  for  my 
brother   Williams'   opinion,  who  has  expressed   some 
doubts,  has  created   the  only  difficulty  I  feel.    I  agree 
with  my   brother  Crowder  that,    as  far    as    seel.  8 
a;»;>!ie*  to  buildings  of  a  particular  class,  a  question  might 
a.-^*  whether  they  were  new  buildings  or  old  buildings, 
snd  the  8th  section  is  directed  solely   to  the   solution 
of  that  difficulty,    leaving    it    quite    independent   of 
other    sections     of    the    Act,    which     embody      the 
schedule  No.    I,    enacting  that    every  building  shall 
he  constructed  of  incombustible  substances.    That  bang 
*o,  the  question   is,   whether  this  is  a  building ;  and 
that  seems  to  me  to  be  the  only  question,  because  it 
<it*s  not  appear  from  this  plea  but  that  the  defendant 
ifliv  have  derived  some  benefit  from  the  erection;  there- 
fore it  i*  quite  necessary  for  him  to  make  out  the  first 
prt  of  the  plea,  that  is  to  say,  that  it  is  an  illegal 
'■  iMing.  Then  that  brings  the  question  to  this :  what  is 
the  meaning  of  the  word  4t  building  ?M  It  is  to  be  observed 
tap  word  u  building/1  as  often  happens  is  used  in  a  sense 
wider  than  the  substantive  building.     It  b  suggested  by 
ray  brother  Williams,  that  we  speak  of  the  building  a 
carriage,  or  building  a  ship— it  is  said  that  birds  build 
nests ;  but  neither  of  those  three  things  would  be  called 
Wildings.     The  meaning  of  the  word  building  must  be 
failed  by  that  which  is  its  ordinary  acceptation,  and 
it  is  a  well-established  rule,  that  words  in  a  statute  are 
to  be  construed   according  to  their  ordinary  meaning. 
It  U  difficult,  I  may  say  impossible,  to  define  the  word 
building,  but   that   is  an  impossibility  which  is  not 
peculiar  to  the   word   building,  and  arises  from  tlie 
imperfection  of  human  language.     It  is  easy  to  say  this 
thing  is  a  building,  and  to  say  that  is  not  a  building ; 
then,  if  it   is  not  possible  to    define  the  line    where 
the  true  description  ends,  common  language  must  be 
our  guidance,  and  we  must  follow  the  rule  exprcs  ed  in 
the  maxim  ret  ipsa  loquitur.  What  is  the  ordinary  mean- 
ing I  do  not  pretend  to  say.     It  is  usually  understood 
to  be  a  structure,  an  edifice,  or  an  erection,  or  some- 
thing of  considerable  size,  intended  to  be  permanent, 
«nd  intended  to  last  for  a  considerable  time,  whether 
\f\  into  the  ground  or  not.     A  church  built  of  iron,  or 
sn  edifice  built  of  wood,  a  house  or  a  stable,  or  a  night 
House  for  cattle,  or  a  coach-house,  are  evidently  build- 
ings ;  but  it  is  equally  clear  that  a  birdcage,  with  a 
handle  for  lifting  it  off  the  ground,  is  not  a  building ; 
wi  »  wig  box ;  the  value  of  these  things  consisting  of 
their  portability.     On  the  other  hand,  a  dog  kennel, 
though  fixed  to  the  ground,  would  not  be  a  building, 
taaust  it  was  not  of  any  size  aa  a  coop  for  fowls. 


It  is  not  necessary  to  say  whether  they  would  or  not ; 
in  this  case  this  shop,  many  feet  wide  and  many  feet 
high  and  long,  intended  for  the  ordinary  business  of 
human  life,  is  a  building  in  the  ordinary  sense  of  the 
word.  But  then  what  is  the  object  of  the  Act  of  Par- 
liament ?  The  object  of  the  Act  of  Parliament  is,  that 
land  tdiould  not  be  covered  with  combustible  structures. 
To  depart  from  the  ordinary  sense  of  the  word  build- 
ing would,  therefore,  frustrate  the  object  of  the  Act. 
On  these  ground*,  looking  at  the  ordinary  signification 
of  the  word—  the  meaning — there  cannot  be  a  doubt  of 
this,  that  it  is  a  building  within  the  Act :  the  plea  is 
proved,  and  the  rule  should  be  made  absolute. 

Rule  absolute. 

Monday,  Nov.  14. 
Skwki.l  (appellant)  v.  Taylor  (respondent). 

Vagrant  Act,  5  Geo.  4,  e.  83,  8.  4 — Rogue  and  vaga- 
bond— "  Place  of  public  resort  " — Sale  by  auction, 

A  sale  by  auction,  called  by  public  placards,  and  held  in 
a  house  and  garden  in  and  adjoining  a  public  street, 
to  which  gale  //*••  piblic  had  free  access,  and  where  a 
large  number  of  persons  wtrt  assembled,  is  a  4I  pla<:e 
of  public  resort  n  icithin  the  meaning  of  the  4th  section 
of  Ik",  Vagrant  Act,  5  Geo.  4.  c.  83;  therefore  a 
"  suspected  person  "  apprehended  in  such  a  place  teas 

Held  rightly  convicted  as  a  rogue  and  vagabond. 

Case  for  the  opinion  of  the  court  under  the  statute 
20&21  Viet,  c43:— 

"  On  the  4th  April  1859  Joseph  Sewell  was  brought 
in  the  custody  of  Walter  Tavlor,  a  constable  for  the 
borough  of  I'ongleton,  in  the  county  of  Chester,  before 
us,  Kdward  Harrisson  Solly  (mayor),  and  Edward 
I^owndes  Mallaliar,  two  of  the  justices  of  the  said 
borough,  and  charged, 

"  For  that  he,  on  the  30th  day  of  March  1859,  being 
a  suspected  person  or  reputed  thief,  did  frequent  a  place 
of  public  resort  in  the  said  borough  with  intent  to  com- 
mit felony,  contrary  to  the  provisions  of  the  Vagrant 
Act,  5  Geo.  4,  c.  83,  8.  4. 

"  The  prisoner  was  remanded  twice,  and  the  exami- 
nation was  concluded  on  the  13th  April  1859. 

"  We  found  it  proved  that  the  prisoner  was  a  suspected 
person,  and  that  on  the  30th  day  of  March  1859  he  was 
at  a  sale  of  household  furniture,  books,  pictures,  &c,held 
at  a  place  called  Moody  Hall,  in  this  borough ;  that 
such  sale  was  called  by  public  placards  posted  in  the 
town  and  neighbourhood  several  days  previously  to  its 
being  held ;  that  at  le:u«t  three  hundred  persons  were 
there  congregated ;  that  the  sale  was  by  public  auction, 
and  that  it  was  held  on  two  consecutive  days  in  a  house 
and  garden  adjoining  one  of  the  public  streets  of  this 
borough,  and  that  the  prisoner  was  there  with  intent 
to  commit  felony. 

u  On  behalf  of  the  prisoner  it  was  contended  that 
private  premises  on  which  a  sale  by  public  auction  was 
being  held  did  not  come  within  the  meaning  of  the 
term  "  place  of  public  resort "  in  the  fourth  section  of 
the  Act ;  that  a  place  of  public  resort  meant  a  place 
to  which  the  public  were  in  the  habit  of  resorting,  and 
not  a  mere  special  assemblage  or  collection  of  persons 
for  a  purpose  which  might  never  occur  there  again, 

"  We  decided  that  there  was  a  difference  between  a 
place  of  public  resort  and  a  place  of  common  resort ; 
that  the  above-mentioned  place  of  sale  was  a  place  of 
public  resort  to  all  intents  and  purposes,  for  the  time 
being;  for  that  the  public  had  full  and  free  access 
thereto,  and  passed  and  repassed  at  will  to  and  from 
the  said  sale ;  and  that  as  many  persons  did  actually 
resort  thereto,  it  was  such  a  place  as  was  intended  to 
be  protected  by  the  section. 

"  We  accordingly  convicted  the  prisoner  of  being  a 
rogue  and  vagabond,  within  the  intent  and  meaning  of 
the  fourth  section  of  the  said  statute,  and  ordered  him 
to  be  committed  to  the  house  of  correction  at  Nether 
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Rnuteford,  in  the  county  of  Chester,  with  hard  labour, 
for  two  calendar  months. 

44  The  prisoner's  attorney  having  applied  to  as  to 
state  a  cane  on  the  above  question  for  the  opinion  of 
the  Court  of  Common  Pleas,  we  granted  the  appli- 
cation, and  we  now  state  the  grounds  of  our  deter- 
mination pursuant  to  the  statute  20  &  21  Vict,  c  43. 

"  Dated  at  Congleton  aforesaid  the  eighteenth  day 
of  April  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-nine.  "  Kow.  H.  Solly. 

"  E.  L.  Maujibar." 

M.  IJoyd  for  the  appellant.— The  point  here  raised 
is,  whether  the  house  and  garden  on    the  occasion 
mentioned  formed  a  "  place  of  public  resort "  within 
the  meaning  of  the  4th  section  of  the  5  Geo.  4,  c.  83, 
which  enacts    (inter  alia},    that   "every    suspected 
person  or  reputed  thief  frequenting  any  river,  canal,  or 
navigable  stream,  &c,  or  any  street,  highway,  or  avenue 
leading  thereto,  or  any  place  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  felony,  &c,  shall  be 
deemed  a  rogne  and  vagabond  within  the  true  intent 
and  meaning  of  the  Act,  &c.,  and  it  shall  be  lawful 
for  any  justice  of  the  peace  to  commit  such  offender  to 
the  house  of  correction,"  &c  It  Is  contended  that  a  place 
of  public  resort,  as  contemplated  by  the  statute,  means  a 
place  where  not  only  the  public  may  resort,  but  which  they 
are  in  the  habit  of  resorting  to.  The  house  where  the  sale 
by  auction  wm  held  was    a  private  house,  and  the 
fact  of  a  sale  being  held  there  on  this  particular  occa- 
sion did  not  alter  its  nature  as  a  private  place :  (Ex 
parts  Eizabtth  Jones,  27  L.  J.  117,  M.  C.)    The 
places  of  public  resort  mentioned  in  the  statute  mean 
places  of  a  permanent  nature  for  the  resort  of  the 
public.     Suppose,  instead  of  occupying  two  days,  the 
sale  had  only  taken  one  day,  then  would  arise,  if  the 
court  should    uphold    the  conviction,    this    palpable 
absurdity,  that  a  house  may  be  a  place  of  public  resort 
one  day  out  of  the  365  which  constitute  a  year,  and 
during  the  remaining  364  days  a  private  house.     In 
Davis  (app.),  Douglas  (reap.),  28  L.  J.  193,  M.  C,  it 
was  held  that  a  booth  used  as  a  theatre  by  strolling 
players  is  not  a  house  or  place  of  public  resort  within 
6  oe  7  Vict,  c  68,  s.  2.     [Erlk,  C.J.— You  need  not 
refer  to  that  statute,    for  that  is  a  case  under  the 
licensing  Act.]     It  assists  the  argument  that  a  "place 
of  public  resort  ^  must  be  permanent  and  not  tempo- 
rary in  its  nature.     The  house  in  question  is  to  all 
intents  and  purposes  a  private  house  and  garden ;  the 
public  had  only  licence  to  come  there  on  one  occasion  at 
a  stated  time  and  for  a  particular  purpose ;  and  as  the 
place  is  not  a  place  of  resort  of  a  permanent  character, 
it  is  not  a  place  of  public  resort  within  the  meaning  of 
toe  statute  ;  furthermore  it  is  not  a  place  of  public 
resort,  because  the  public  had  only  a  licence  to  go  there 
on  this  particular  occasion  of  the  sale  by  auction.    For 
these  reasons  the  judgment  of  the  court  should  be  for 
the  appellant. 

M'lntyre,  for  the  respondent,  was  not  called  on. 

Eble,  C.J. — I  am  of  opinion  that  there  is  no 
ground  whatever  for  the  appeal,  and  that  the  convic- 
tion should  be  affirmed ;  for  it  seems  to  me  that  the 
magistrates  were  right  in  their  decision,  and  that  the 
place  where  the  appellant  was  taken,  the  same  being 
a  public  auction,  was  a  place  of  public  resort  within 
the  meaning  of  the  Vagrant  Act  I  see  no  reason 
whatever  why  the  place  should  be  one  of  a  permanent 
nature  where  the  public  were  in  the  habit  of  resorting. 
The  object  of  the  statute  is  to  protect  large  assemblies, 
and  it  extends  to  places  where  such  may  congregate. 
Permanence  is  not  a  material  element  in  the  question. 
Suppose  a  public  assemblage  of  persons— such,  for  in- 
stance, as  races — takes  place  in  a  meadow  for  one  day, 
I  think  that  would  be  "a  place  of  public  resort^' 
under  the  circumstances,  and  "  the  street,  highway  or 
avenue  leading  thereto/'  within  the  meaning  of  the 


statute.  Churches  and  theatres  are  places  of  public 
resort,  where,  at  intervals,  large  numbers  of  persons 
assemble,  yet  they  are  not  permanently  open ;  but  no 
one  supposes  that  such  places  are  not  within  the  pro- 
tection of  the  Act  of  Parliament.  For  these  reasons  I 
hold  that  this  appeal  must  be  dismissed. 

Crowdeb,  J. — I  am  quite  of  the  same  opinion. 
The  words  of  the  statute  are  very  large,  comprehending 
a  great  number  of  places,  and  they  must  be  taken, 
therefore,  in  a  large  and  extended  sense.  A  "  place  of 
public  resort "  may  be  construed  to  extend  to  a  sale  by 
auction  under  such  circumstances  as  exist  in  this  case. 
It  need  not  be  permanent  in  its  nature — that  is,  a 
place  where  the  public  are  in  the  habit  of  congregating 
or  using. 

Byles,  J. — I  think  that  the  true  construction  of  the 
words  in  the  4th  section  of  the  Vagrant  Act  is  that 
now  put  upon  them  by  the  court.  The  many  places 
specified  in  the  statute  as  within  its  protection  fortifies 
me  in  this  view,  for  they  are  not  all  necessarily  places 
of  permanent  public  resort.  I  need  hardly  observe 
that  the  place  in  question  is  within  the  mischief  which 
it  is  the  purpose  of  the  Act  to  guard  against ;  for  we 
often  see  in  London  sales  taking  place  m  private  houses, 
which,  if  unprotected,  great  opportunity  would  bo 
afforded  for  the  commission  of  robberies. 

Williams,  J.  had  left  the  court. 

Judgment  far  the  respondvnt. 


Saturday,  Nov.  19. 
Rooms  (appellant)  r.  Lewis  (respondent). 
Registration  appeal— 2  WW.  4,  c.  45,  j.  28. 
In  ease  of  succ*  ssit*  occupation  oj  premises  in  a  city 
or  h  trough  for  which  a  person  claims  to  vote,  proof 
of  payment  of  the  rates,  wit  ho -4  proof  of  rating,  is 
sufficient. 

CASE. 

At  a  court  held  before  me,  Henry  Blencoc 
Churchill,  barrister-at-law,  duly  appointed  to  revise 
the  list  of  voters  for  the  borough  of  Reading, 
Henry  Pocock  objected  to  the  name  of  John  Jones 
being  retained  on  the  list  of  voters  for  the  parish 
of  St.  Giles.  John  Jones  occupied  a  house  in  Crown  - 
street  till  Dec,  1 858,  and  was  duly  rated  in  the  Oc- 
tober rate,  the  only  one  made  between  July  1858  and 
the  end  of  his  occupation.  He  moved  in  December  to 
a  house  in  Boult's-walk.  The  claim  is  annexed. 
Another  rate  was  made  in  April  1859,  on  which  his 
name  did  not  appear.  He  made  no  application  to  be 
rated ;  but  the  collector  called  on  him,  and  he  paid  the 
rate,  for  which  the  collector  gave  the  usual  receipt. 
The  house  mentioned  in  the  rate  is  that  for  which  the 
claim  is  made ;  an  exact  copy  of  the  rating  in  the  book 
is  annexed.  It  was  contended  that  rating  for  the 
house  to  which  the  voter  has  removed  was  not  neces- 
sary, and  that,  if  it  wass  the  payment  of  the  rate  to  the 
collector  under  the  circumstances  stated  was  equivalent 
to  a  demand  to  be  rated.  I  held  that  the  rating  to  the 
second  house  was  necessary,  and  that  the  payment  to 
the  collector  was  not  equivalent  to  a  demand  to  be 
rated ;  and  I  expunged  the  name  of  John  Jones  from 

the  list. 

(copy  or  sat*.) 

Parish  at  St.  Giles,  Keadm*. 

No.  K6.-  Rate  made  the  list  day  of  April  1M». 


Name  of  owner. 


Description  of  property 
rated. 


NasaeorslruaH— 
of  prupeHj. 


Hanlem,  James  I 


House. 


|      JSoultVvalk. 


Gross  estimated  rental,  161.;   rateable  Tama,  Mi.  10*.; 
rate  at  Is.  4dL  la  the  £,  18*. 

(copy  or  CLAIM.) 


Jones,  John 


i 


BoultVwalk 
Whltley-str. 


Houses  occupied  f  Cruwa-atraet 

lo  immediate   <  Boalt's-walk 
snccewlon.      ( Whltley-str. 


Dowdestoell  for  the  appellant. — First,  tinder  2  W»1L 
4,  c.  45.  8.  28,  rating  to  this  rate  was  not  necessary. 
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C.  B.J 


Mklhourne  t>.  Gkeenfikld. 


LC.IL 


ihat  section  enacts  "that  the  premises  in  respect 
of  the  occupation  of  which  any  person  shall  be  entitled 
to  be  registered  in  any  year,  and  to  vote  in  the  election 
for  any  city  or  borough  as  aforesaid,  shall  not  be  re- 
quired to  be  the  same  premises,  bat  may  be  different 
premises  occupied  in  immediate  succession  by  such 
person,  during  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year ;  such  person  having 
paid,  on  or  before  the  20th  day  of  July  in  such  year, 
all  the  poor-rates  and  assessed  taxes  which  shall,  pre- 
viously to  the  6th  day  of  April  the  then  next  preceding, 
have  became  payable  from  him  in  respect  of  all  such 
premises  so  occupied  by  him  in  succession."  Payment 
of  the  rate  is  all  that  is  necessary :  (Rogers  on  Election, 
75.)  By  sect.  27,  rating  as  well  as  payment  is  required 
in  the  case  of  the  same  occupation.  The  change  of 
language  in  the  28th  section  shows  the  intention  of 
the  Legislature. 

No  counsel  appeared  for  the  respondent 

£klb,  C.  J. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  appellant.  It  appears  to  me  that 
the  argument  of  Mr.  Dowdeswell,  in  respect  of  the 
construction  of  the  28th  section  applying  to  premises 
occupied  in  succession  is  well  founded.  Where  the 
qualification  arises  on  one  set  of  premises,  the  party 
most  be  rated  and  must  have  paid  the  rates  ;  where 
the  qualification  is  for  premises  occupied  in  suc- 
cession, according  to  the  words  of  the  statute, 
the  party  must  have  paid  the  rates.  Now  it  ap- 
pears to  me  the  difference  of  wording  does  warr  <nt 
the  conclusion  which  Mr.  Dowdeswell  wishes  us  to 
found  upon  it ;  and  looking  at  the  nature  of  .property 
occupied  in  succession  and  the  length  of  time  for  which 
rates  are  made,  and  during  which  the  rates  are  in  the 
course  of  being  collected,  and  looking  at  the  provisions 
which  are  made  in  several  statutes,  in  case  there  should 
be  a  change  of  occupation,  about  the  allowance  to  be 
made  to  the  incoming  tenant,  and  his  liability,  and  that 
of  the  outgoing  tenant,  I  think  it  was  clearly  under 
the  consideration  of  the  Legislature  to  make  provision 
far  the  payment  of  rates  where  there  has  been  a  suc- 
cession of  occupation.  There  would  be  great  incon- 
venience if  the  Legislature  required  a  person  to  inter- 
fere and  have  bis  name  put  on  the  rate  which  might 
bs?e  been  made  two  quarters  before,  or  may  be  nearly 
expired,  or  may  be  in  the  process  of  formation.  I  think 
that  the  purpose  of  the  change  of  language  in  the  two 
sections  was  to  say  that  in  the  case  of  successive  occu- 
pation the  qualification  should  be  sufficient  in  respect  of 
rates,  provided  the  rates  should  have  been  paid,  and  it 
does  not  require  that  the  party's  name  should  be  ou 
every  rate  due  in  respect  of  each  of  the  two  premises. 
I  am  also  of  opinion,  if  it  were  necessary  to  go  into  it, 
that  the  appellant  is  entitled  to  succeed  on  the  other 
point ;  but  it  is  not  necessary  to  resort  to  that. 

Williams,  J.—  I  agree  with  my  Lord  as  to  the  con- 
struction of  the  28th  section,  and  k  is  unnecessary  to 
give  any  opinion  upon  the  other  point. 

Chowder,  J. — I  am  also  agreed  as  to  the  construc- 
tion of  the  28th  section,  and  I  do  not  desire  to  give  any 
separate  opinion  upon  the  other  point(a) 

Judgment  for  the  appellant 

Wednesday,  Nov.  16. 

BEOXBTRATION  APPEAL. 

MELBOtram  (appellant)  v.  Gbeknfield  (respondent.) 
Bedim  law — County    vote — iVothe  of  objection — 

6  £  7  Vict,  c  18,  st.  7  and  1<H— «  Place  ofabodev 

— Mvtahee  and  misnomers, 
is  objector  to  the  name  of  a  voter  being  retained  on 

the  tut  must  state  kit  present  "  place  of  abode? 


(ai  Bat  ft  most  be  observed  that  this  decision  1*  .applicable 
only  to  the  ease  of  a  successive  occupation.  Where  there  is 
no  change  of  occupation  there  most  be  an  actual  rating;  as 
veil  as  a  payment  of  rates,  and  payment  will  not  supply 
U*eeftet  to  the  rating. 


that  is  to  say,  the  place  where  l»e  resides  at  the  time 
when  the  objection  is  made. 

In  a  notice  of  objection  the  objector  described  himself 
as  of  "  Cowhill,  Belper"  on  the  register  of  voters  for 
the  parish  or  township  of  Btlper"  Jn  the  register  of 
votershis  "place  of  abode  "  w*ts  described  as  of  "Cow- 
hilly  Helper"  It  was  proved  in  evidence  before  the 
revising  barrister,  that  he  had  left  Cowhill,  Helper, 
fur  another  residence  nearly  a  year  before  the  date 
of  the  notice  of  objection  : 

Held,  that  the  description  did  not  comply  with  the 
requirements  of  6  £  7  Vict.  c.  18,  s.  7,  sched.  A. 
Ao.  5,  and  ira<  t  erefore  insufficient. 

Sect.  101  only  applies  to  cure  mistakes  or  misno- 
mers, not  where  the  party  has  put  down  what  he 
intended  to  put  down,  but  acting  on  a  misapprehen- 
sion of.  the  law. 

The  following  case  was  stated  by  the  revising  bar- 
rister:— 

At  a  court  for  the  revision  of  voters,  held  before  me 
at  Derby,  James  Melbourne  objected  to  the  name  of 
Richard  William  Greenfield  being  retained  on  the  list 
of  voters  for  the  parish  of  All  Saints,  Derby,  in  the 
southern  division  of  the  county  of  Derby. 

The  following  is  a  copy  of  the  notice  of  objection : — 

"To  Mr.  Richard  William  Greenfield. — Take  notice, 

that  I  object  to  your  name  being  retained  in  the  All 

Saints,  Derby,  list  of  voters  for  the  southern  division 

of  the  county  of  Derby. 

"James  Melbourne,  of  Cowhill,  Belper, 
"  On  the  register  of  voters  for  the  parish  or  township  ot 

Belper. 
"Dated,  August  15th,  1859." 

The  appellant's  name   appeared  in  the  register  of 
voters  for  the  township  of  Belper,  and  was  therein 
described  as  follows : — 
Name  of  voter.   \   Place  of  Abode.   [  Qualification.  |  Sticefc 


Melbourne, 
James. 


Co* hill,  Belper. 


Freehold 
bonnes  Aland 


Gutter 


It  was  proved  in  evidence  before  me  that  James 
Melbourne,  the  appellant,  had  removed  from  Cowhill, 
Belper,  in  Oct.  1 858,  to  a  place  called  Gutter,  in  the 
same  township  of  Belper,  and  that  he  was  not  residing 
at  Cowhill  at  the  time  he  signed  the  objection,  and 
described  his  place  of  abode,  "  Cowhill,  Belper,"  and 
upon  this  it  was  contended  that  the  notice  of  objection 
so  signed  was  invalid,  ss  not  giving  the  true  place  of 
abode  of  the  objector  within  the  meaning  of  the  Regis- 
tration of  Voters  Act  1843. 

On  that  ground  I  held  the  notice  of  objection  in- 
sufficient, and  retained  the  name  of  the  respondent  on 
the  list  of  voters  without  requiring  proof  of  his  quali- 
fication. If  I  am  right  in  so  holding,  the  name  of  the 
respondent  is  to  be  retained;  otherwise  it  is  to  be 
expunged. 

Hayes,  Serjt.  for  the  appellant,  contended  that  the 
description  was  sufficient.  It  is  optional  to  give  the  present 
abode  or  that  in  the  register.  The  court  has  generally 
upheld  notices  where  they  give  substantially  what  is 
required  by  the  Legislature. 

Macnamara  contra. — This  notice  of  objection  is 
bad :  (Knowlee  v.  Brooking,  1  Lutw.  Reg.  Cas. 
461 ;  Walker  v.  Payne,  1  Lutw.  324.)  The  place 
mentioned  in  the  list  of  voters  might  give  no  information 
at  all  to  the  person  objected  to  as  to  the  whereabouts 
of  the  person  making  the  objection.  The  objector 
might  be  travelling  abroad:  {Toms  v.  Cumming,  8  Scott 
N.  R.  910  ;  WooUett  v.  Davis,  4  C.  B.  115.)  There 
Wilde,  C.  J.  said  "  that  no  notice  can  be  deemed  to  be 
in  the  form  or  to  the  effect  required  by  the  statute, 
which  does  not  in  itself  contain  a  sufficient  statement 
of  the  place  of  abode.  We  think  it  is  contrary  to  the 
intent  and  meaning  of  the  Legislature,  that  the  party 
receiving  the  notice  should  be  compelled  to  take  trouble, 
and  to  resort  to  other  sources  than  the  no+w  itself,  i* 
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Melbourne  v.  Greenfield. 


[C.  B. 


order  to  obtain  the  necessary  information  as  to  such 
place  of  abode."  It  is  most  essential  that  the  person 
o  >KC-tfil  to  should  have  on  the  face  of  the  notice  itself, 
and  without  further  trouble,  means  of  knowing  the  true 
residen  e  of  the  objector,  in  order,  first,  that  he  may 
learn  accurately  from  him  the  nature  or  ground  of 
objection,  and  secondly,  that  he  may  be  enabled  to 
enforce  costs  if  awarded  against  him.  It  is  important 
that  the  description  should  be  specific,  and  th:it  the 
person  objected  to  should  not  be  liable  to  be  misled,  as 
here  he  is.  [Williams,  J. — At  one  time  the  require- 
ment as  to  correctness  of  description  was  thought  so 
strong  that  the  name  of  Nickless  was  objected  to,  the 
name  being  Nicholas  ;  but  the  court  in  that  case  held 
that  the  sufficiency  of  the  notice  was  a  question  of 
fact,  and  not  of  law,  and  that  as  the  name  was  so 
stated  in  the  list  of  voters  as  to  be  commonly  under- 
stood it  did  not  signify.]  Yes.  That  was  the  case  of 
Hiition  v.  Hinton,  1  Lutu.  25.  This,  however,  is  not 
misdescription,  which  means  erroneously  describing 
what  was  intended  to  be  described,  bat  a  false  statement 
calculated  to  mislead:  (Gadsby  v.  Warburton,  7  M.  &  G. 
11.)  The  true  rule  on  the  subject  is  to  be  found  in 
Knoioles  v.  Brooking,  ubi  supra.  There  Tindal,  C.  J. 
■ays:  "The  giving  the  true  place  of  abode  of  the  objector 
must  afford  a  better  opportunity  for  inquiries  and 
communications  than  the  adding  of  the  old  place  of 
abode,  which  it  must  be  assumed  from  some  cause  or 
other  is  incorrect  at  the  time  of  giving  the  notice." 

Hayes,  Serjt.  in  reply.  —As  to  the  objection,  that  the 
notice  is  bad  because  for  anything  it  shows  the  objector 
may  be  travelling  abroad,  it  is  submitted  that  the 
notice  would  be  sufficient  if  it  described  the  objeetor  as 
in  the  United  States  of  America.  It  is  a  new  question 
whether  this  notice  is  bad ;  it  answers  substantially  all 
that  is  required  by  the  Legislature,  and  is,  therefore, 
sufficient.  If  the  court  should  think  it  a  misdescription, 
that  is  cured  by  6  &  7  Vict,  c  18,  s.  101  :  (FedJon  v. 
Sayer,  12  C.  B.  693) 

Erle,  C.J. — I  am  of  opinion  that  the  decision  of 
the  revising  barrister  was  right.  The  objector  is 
bound,  upon  his  notice  of  objection,  by  the  Act  of  Par- 
liament, to  give  his  "  place  of  abode,"  and  the  ques- 
tion has  been  argued,  in  consequence  of  the  way  in 
which  those  words  "  place  of  abode "  appear  in  the 
Act  of  Parliament,  whether  "  place  of  abode  "  I  here, 
when  the  abode  has  been  changed  since  the  last 
register  is  published,  means  place  of  abode  mentioned 
upon  the  register — that  which  was  his  place  of  abode 
then,  or  his  present  plice  of  abode.  Now,  I  am  of 
opinion  that  the  words,  taken  in  their  ordinary  accepta- 
tion, would  mean  his  present  place  of  abode;  but  1 
give  that  decision  at  the  present  moment  with  the 
more  confidence,  because  I  consider  it  was  a  decided 
question  at  the  time  when  the  case  of  Knoioles  v. 
Brooking  was  before  this  court.  There  the  question 
was,  whether  the  present  place  of  abode,  in  case  of  the 
change  I  have  mentioned,  was  a  sufficient  compliance 
with  the  Act  of  Parliament;  and  il  wad  decided  by  tiie 
majority  of  the  court,  and  so  must  be  taken  to  have 
been  then  res  judicata^  that  his  present  place  of  abode  was 
a  compliance  with  the  Act.  And  I  am  at  a  loss  to  see 
how  I  can  judicially  say  that  in  the  words  "  place  of 
abode  M  the  Legislature  intended  to  say  "  two  places 
of  abode,"  either  his  past  or  present,  at  the  option 
of  the  objector.  I  think  they  meant  one ;  and,  it 
having  been  decided  by  the  case  of  Knoioles  v.  Brook- 
ing that  his  present  place  of  abode  was  a  compliance 
with  the  Act  of  Parliament,  I  consider  I  should  be 
conflicting  with  that  decision  if  I  were  to  hold  that  his 
past  place  of  abode,  namely,  that  which  he  had  when 
the  register  was  published,  was  also  a  compliance  with 
the  Act  of  Parliament.  I  could  not  come  to  this  deci- 
sion without  saying  that  place  of  abode  was  intended 
in  two  perfectly  distinct  and  irreconcilable  senses,  as 
living  an  option  to  use  either  of  them.     As  that  was 


decided  on  great  deliberation,  I  adhere  to  it  on  ac- 
count of  its  great  importance,  as  many  righte  arc 
affected,  and  we  are  to  abide  by  what  I  consider 
to  be  a  decision  on  the  point.  I  observe  in  that  deci- 
sion the  conveniences  of  one  construction  and  the 
other  construction  with  elaborate  minuteness  are  gone 
into  on  the  one  side  by  Tindal,  C.  J.,  and  on  the  other 
side  by  Maule,  J.,  and  I  took  Y>art  in  the  decision,  and 
concurred  in  the  opinion  that  the  present  place  of  abode 
would  be  sufficient.  I  do  not  say  that  if  it  was  purely 
res  nova  I  should  not  have  strained,  and  used  my 
utmost  ability  to  put  any  construction  on  tho-*  docu- 
ments to  hold  thein  to  be  valid,  had  the  parties  intended 
to  exercise  a  right,  and  nobody  had  been  misled  by  the 
document.  If  1  d  d  so  now  I  should  be  running  contrary 
to  that  which  lias  been  taken  to  be  the  law  upon  the 
construction  of  the  101st  section, — I  should  havo  boei* 
running  contrary  to  that  which  has  been  taken  to  lw? 
the  law,  assumed  to  be  the  law,  known  to  be  the  law, 
and  acted  on  as  being  the  law  in  numerous  decisions,  if 
I  were  now  to  say  that  by  virtue  of  the  101st  section, 
containing  the  provision,  that  no  misnomer,  or  inaccn- 
rate  description  of  any  person,  place,  or  thing,  shall 
abridge  the  operation  of  this  Act.  If  I  were  to  hold 
that  the  section  could  be  applied  where  the  party  dis- 
tinctly intended  the  place  that  he  has  put  down,  and 
made  no  mistake,  no  misnomer,  no  inaccurate  description 
of  that  place,  but  mistook  the  requirement  of  the  law,  in- 
tending to  put  down  the  place  which  he  did  put  down,  and 
did  intend  to  put  down  that  place  under  a  mistaken 
interpretation  of  the  law,  I  take  that  to  have  been 
held,  and  assumed,  if  I  may  so  say,  through  a  great 
number  of  divisions,  that  the  construction  does  not 
apply,  and  could  not  be  used  to  support  the  notice. 
The  party  had  named  the  place  according  to  the  inten- 
tion, minutely  and  accurately,  and  intended  that  only, 
but  mistook  the  requirement  of  the  law.  Under  those 
circumstances  I  am  of  opinion  that  the  revising  bar- 
rister was  right.  I  say  nothing  of  a  great  deal  of  what 
has  been  argued  as  to  the  comparative  advantages  or 
disadvantages  of  cither  construction.  I  consider  that 
it  is  impossible  to  add  anything  to  the  respective  state- 
ments of  the  balance  on  either  side,  by  the  Lord  Chief 
Justice  on  the  one  hand,  and  Maule,  J.  on  the  other. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
The  point  arises  on  the  construction  of  No.  5,  schedule 
A  of  the  6th  Vict.  c.  58,  the  question  of  construction 
being  on  the  meaning  of  the  words  "  place  of  abode  "  in 
the  form  given  in  No.  5.  It  seems  to  me  abundantly 
clear  that  it  must  either  mean  place  of  abode  as  de- 
scribed in  the  list,  or  it  must  mean  the  present  place  of 
abode.  The  Act  of  Parliament,  by  nung  the  expres- 
sion "  place  of  abode,"  never  could  have  meant  either 
the  place  of  abode  mentioned  on  the  register  of  voters 
or  the  present  place  of  abode.  If  that  be  so,  the 
question  is  to  decide  what  it  means.  I  certainly 
think,  if  tliis  case  was  free  from  authority,  I  should 
have  no  hesitation  about  it,  that  the  natural  mean- 
ing of  the  expression  in  the  form  given  by  the  statute 
is  the  present  place  of  abode.  If  it  was  a  ques- 
tion of  authority  the  case  of  Knowlts  v.  Brook- 
ing is  clear  and  direct,  that  it  is  sufficient  to 
state  the  present  place  of  abode.  If  it  is  sufficient  to 
do  that,  it  can  only  be  because  the  Act  of  Parliament 
means  that ;  if  it  does  not  mean  that,  it  d>es  not  mean 
the  place  of  abode  mentioned  on  the  register  The 
decision  of  that  case  binds  us  to  hold  that  it  must  be 
the  present  place  of  abode,  and  therefore  the  notice  is 
not  in  conformity  with  the  statute.  But  then  it  is 
said  that  the  objection  is  cured  by  the  101st  clause  of 
the  6  &  7  Vict.  c.  18,  by  the  enactment  that  no 
misnomer  or  inaccurate  description  of  any  per- 
son, place,  or  thing  named  shall  in  any  way 
prevent  or  abridge  the  operation  of  the  Act,  provided 
that  such  person,  place  or  thing  shall  be  so  denominated 
in  such  schedule,  list,  register  or  notice,  as  to  be  com- 


MAGISTRATES'  CASES. 


15 


0.  B.] 


Padwick  v.  King. 


ra  >nly  understood.  Now,  for  the  purposes  of  this  point 
it  must  be  assumed  that  the  law  is  that  the  objector 
ought  to  have  described  his  present  place  of  abode. 
I  apprehend  the  moaning  of  the  Act  of  Parliament  is 
that,  the  rule  being  so,  if  he  had  intended  to  comply 
with  the  Act,  and  intended  to  describe  his  present  place 
ot*  abode,  then,  notwithstanding  he  had  given  an  inac- 
rnnite  or  an  inapt  description  of  his  present  place  of 
nUnle,  that  that  inaccuracy  and  that  inaptitude  shall 
u<jt  vitiate  if  the  description  could  be  commonly  under- 
stood.  It  does  not  appear  to  have  any  application  to  a 
r.i>e  where  he  did  not  intend  to  describe  his  place  of 
abode,  bat  intended  to  describe  something  else.  That  is 
not  found  in  this  case,  and  it  cannot  be  decided  on  that 
ground.  1  entirely  agree  with  the  Lord  Chief  Justice. 
Ckowder,  J. — I  must  own  I  have  been  unable, 
daring  the  whole  of  the  argument  on  the  part  of  the 
appellant,  to  bring  my  mind  to  entertain  any  doubt 
whatever  upon  this  question,  either  looking  at  the  sec- 
tion and  reading  it  without  reference  to  authority,  or 
l"oking  at  the  authorities  which  have  been*  decided 
upon  it.  Anybody  taking  up  this  schedule  and  finding 
thru  a  man  gives  notice  and  puts  a  date — "  dated  this 
10th  day  of  Aug.  1859,  A.  B.,  place  of  abode " — 
would  never  entertain  a  doubt  that  the  clear  construction 
of  that  was,  that  the  man  who  was  writing  the  notice 
at  the  date  at  which  he  fixes  it,  meant  that  at  that 
date,  that  Is  the  place  of  abode  in  which  he  then  is  at 
tbe  time  he  signs  the  notice.  Great  ingenuity,  when 
une  looks  at  the  cases,  certainly  has  been  used  to  show 
tiuit  it  means  something  different.     Looking   at  the 
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atmde" — and  then  mentioning  "on  the  register  of 
voters,1'  I  should  never  myself  have  been  able,  without  a 
great  deal  of  argument,  to  entertain  a  doubt  what  that 
means.  Then  the  authorities  have  been  referred  to. 
I  agree  with  the  Lord  Chief  Justice  that  Knowles  v. 
Brooking  contains  every  argument  that  can  be  urged  on 
oat  side  and  the  other  by  men  of  great  learning,  and  who 
.-win  to  have  had  sufficiently  brought  to  their  attention 
purything  that  could  be  urged,  and  nothing  omitted, 
by  the  Lord  Chief  Justice  on  the  one  side,  and  Mr. 
Justice  Maule  on  the  other.  I  may  say  that  which  the 
present  Lord  Chief  Justice  could  not  say,  that,  in  addi- 
tion to  the  arguments  urged  by  the  Lord  Chief  Justice, 
there  were  the  cogent  arguments  of  Mr.  Justice  Erie 
in  Agreeing  with  the  judgments  of  the  other  judges. 
There  was  a  great  deal  of  good  sense  and  sound  argu- 
ment on  that  side.  It  is  clear,  looking  at  that  case, 
the  foundation  of  my  brother  Hayes*  argument  is  at 
once  destroyed — namely,  that  it  may  be  optional  to 
give  the  one  or  the  other.  I  think  it  is  clear  that  those 
who  entertained  different  opinions  in  the  case  of 
Knowles  v.  Brooking,  each  entertained  the  opinion  that 
tlure  was  only  one  place  of  abode  to  which  the  statute 
wold  refer.  I  cannot  in  the  least  comprehend  how 
they  can  have  intended  that  it  may  be  one  or  the 
other.  I  think  we  must  come  to  the  conclusion  that 
it  is  one :  then  the  authority  seems  to  me  conclusive. 
I  do  not  desire  to  go  into  the  question  of  the  balance 
of  conrenience,  though  I  must  own  in  my  own  mind 
1  am  able  to  agree  with  the  majority  of  the  court  in 
Knowles  v.  Brooking,  The  question  has  been  decided 
in  1 846 ;  and  I  agree  with  the  Lord  Chief  Justice  in 
thinking  that  decision  most  clearly  made,  after  great 
^liberation.  As  to  the  101st  section,  the  authorities 
dearly  show  that  it  was  never  intended  to  be  applied  to 
loch  a  case  as  this,  for  the  inaccuracy  or  misdescrip- 
tion referred  to  is  different.  No  case  has  been 
j-hown  in  which  such  an  inaccuracy  has  been 
brought  within  the  section.  It  might  be  some- 
what inferential — I  do  not  say  it  is  at  all  con- 
rltfcdve — when  a  great  case  like  that  of  Knowles  v. 
Brooking  was  before  the  court,  the  majority  on  one 
tide  and  that  learned  person,  Maule,  J.  on  the  other, 
they  both  and  each  conclude  for  the  abode  being  the 
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present  one;  nor  was  it  at  all  adverted  to  by  the 
counsel  that  it  could  possibly  come  within  the 
101st  clause.  Then  can  it  be  said  that  there 
is  an  inaccuracy  of  description?  A  man  intends  to 
describe  himself  particularly ;  he  does  not  put  down 
Cowhill  instead  of  Gutter  by  mistake.  If  he  clearly 
intended  to  give  his  present  place  of  abode,  and  put  in 
Cowhill  somehow  or  other,  there  might  be  something 
in  it.  It  is  clear  he  put  in  one  instead  of  the  other, 
intending  to  put  it  there.  I  am  at  a  loss  to  under- 
stand how  that  can  be  within  the  101st  section.  The 
case  is  perfectly  clear,  and  our  judgment  ought  to  be 
for  the  respondent. 

Byi.ks,  J. — I  agree  with  the  conclusion  at  which 
the  rest  of  the  court  have  arrived,  and  I  agree  with  that 
judgment  entirely  on  the  weight  of  authority.  It  seems 
to  me  that  the  case  referred  to  has  decided  the  ques- 
tion, and  I  rather  think  that  that  case,  though  not 
expressly,  yet  impliedly,  has  decided  the  other  point, 
namely,  that  the  101st  section  is  not  applicable  to  a 
case  of  this  description.  On  the  ground  that  this  is 
res  judicata,  I  concur  in  the  judgment  of  the  rest  of 
the  court.  Judgment  for  respondent,  with  costs. 


Friday,  Nov.  18. 
Padwick  (appellant)  v.  King  (respondent). 
Game  —Information  under  1  <f  2  Will.  4,  c.  32,  *.  30 
—Rvjht    of  tenant   to   authorise    servant    to    kill 
rabbits. 
By  a  lease  the  landlord  reserved  to  himself  liberty  to 
hawk,  hunt,  course,  shoot,  fish  an  I  jowl  upon  the 
demised  lands;  and  by  agreeement  with  II.  (a  sub- 
sequent tenant,  who  held  in  all  other  particulars 
except  tlte  game  on  the  same  terms  as  the  lessee  his 
predecessor)  the  right  to  tport  on  the  land  was  re- 
served to  H.      H.  directed  his  servant  to  go  on  tl  e 
land  and  shoot  a  rabbit,  whereupon  an  information 
was  laid  against  him  by   the   landbtrd,  which  the 
justices,  acting  on  the  authority  of  S\>icer  v.  Barnard, 
28  L.  J.  177,  M.  C,  dismissed: 
Held,  that  the  jus  ices  were  right ;  t/iat  the  case  came 
within   tlte  authority    of  Spicer   v.   Barnard,    and, 
therefore,  the  information  was  properly  dismissed. 
Case  stated  by  the  justices  of  the  Havant  petty 
sessions  to  the  Court  of    Common  Pleas   under  the 
20  &  21  Vict,  c  43,  on  the  application  of  William 
Frederick  Padwick. 

William  King  was  charged  under  the  SOth  section  of 
1  &  2  Will.  4,  c.  32,  at  the  Havant  petty  sessions, 
held  on  the  10th  May  1859,  with  haying  on  the  30th 
April  1859,  at  the  pariah  of  Haylirig  South,  in  the 
county  of  Southampton,  committed  a  certain  trespass, 
by  entering  in  the  daytime  upon  certain  land  there 
situate,  the  property  of  William  Padwick,  in  pursuit  of 
coneys,  contrary  to  the  statute,  to  which  he  pleaded 
not  guilty. 

It  appeared  in  evidence  that  at  7*35  p.m.  on  the 
30th  April  1859,  William  King,  the  parish  clerk  of 
Hay  ling  South,  was  in  a  field,  the  property  of  William 
Padwick,  in  the  occupation  of  Henry  John  Hawkins, 
with  a  gun  in  his  haud  ;  that  the  gun  was  pointing 
towards  a  bank,  beyond  which  was  a  hedgerow,  beyond 
which  was  a  road,  and  beyond  which  was  a  coppice. 
The  hedgerow  and  coppice  were  the  property  and  in  the 
occupation  of  William  Padwick.  The  road  was  an 
occupation  road,  and  used  by  Padwick  and  Hawkins. 
The  road  was  distant  about  fourteen  yards  from  where 
King  stood.  William  Frederick  Padwick,  who  holds  a 
deputation  from  William  Padwick,  the  lord  of  the 
manor,  jumped  over  the  hedge  into  Hawkins's  field, 
went  up  to  King,  and  said,  *'  What  are  you  up  to  ?  " 
King  replied,  "I  an  come  to  shoot  a  rabbit ;  my 
master  (Hawkins)  told  me  I  might  come  and  kill  a 
rabbit  for  my  wife,  who  has  been  confined."  Loddard, 
a  witness  who  accompanied  William  Frederick  Padwick, 
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stated  that  King  said  that  Hawkins  had  asked  him  if 
he  knew  anything  bout  wiring ;  and  that  he  had  replied 
by  saying  that  he  knew  nothing  of  wiring.  William 
Frederick  Padwick  thereupon  called  Loddard,  a 
servant  of  his,  who  took  the  gnn  from  King  and 
handed  him  over  into  the  custody  of  the  police,  by 
whom  he  was  taken  to  the  Havant  station,  and  locked 
up  for  the  night  upon  a  charge  of  night  poaching, 
which  the  justices  strongly  reprobated. 

King  stated,  in  defence,  that  he  went  into  his  master's 
field  with  the  leave  of  his  master,  to  kill  a  rabbit  for 
his  wife,  and  he  called  Hawkins,  his  master,  who  proved 
that  he  was  the  occupier  of  the  field  as  part  of  the 
manor  farm ;  that  he  had  succeeded  James  Christmas 
under  agreement  with  William  Padwick,  as  tenant, 
upon  the  terms  generally  of  Christmas's  lease,  of  which 
there  had  been  no  assignment,  and  that  he  had  con- 
stantly killed  rabbits  on  the  land  of  his  occupation ; 
that  the  terms  of  the  lease  with  regard  to  game  had 
been  varied  by  the  agreement.  The  lease  between 
William  Padwick  and  James  Christmas,  dated  the  10th 
Feb.  1846,  was  put  in.  It  contained  the  following 
reservation  and  covenant  :— 

"  Except  and  always  reserved  unto  the  said  William 
Padwick,  his  heirs  and  assigns,  and  his  and  their 
friends,  companions  and  gamekeepers,  free  liberty  from 
time  to  time,  and  at  all  times  during  the  term  granted, 
to  hawk,  hunt,  course,  shoot,  fish  and  fowl  in  and  upon 
the  said  demised  premises,  or  any  part  thereof. 

"  And  also  that  the  said  James  Christmas,  his  execu- 
tors and  administrators,  shall  and  will  use  his  and 
their  utmost  endeavours  to  preserve  the  partridges, 
pheasants,  quails,  hares,  and  other  game ;  and  also  the 
fish  in  the  ponds,  and  the  spawn,  and  the  eggs  thereof, 
for  the  sole  use  and  pleasure  of  the  said  William  Pad- 
wick, his  heirs  and  assigns,  on  the  said  demised  premises, 
except,  nevertheless,  that  the  said  James  Christmas 
shall  be  at  liberty  to  courso  hares  on  the  said  farm,  in 
case  the  said  William  Padwick,  or  William  Frederick 
Padwick,  shall  not  keep  hounds,  or  greyhounds,  but  not 
otherwise." 

The  agreement  between  William  Padwick,  of  the  one 
part,  and  Henry  John  Hawkins  of  the  other  part,  dated 
Oct.  6,  1857,  was  put  in,  and  showed  that  Haw- 
kins had  agreed  to  become  the  tenant  of  Padwick,  under 
and  subject,  and  upon  the  same  conditions,  covenants, 
clauses,  and  agreements  in  every  respect  (except  as  to 
the  amount  of  rent)  as  in  the  lease  of  the  said  James 
Christmas  severally  specified,  with  an  exception  in 
reference  to  the  game  in  the  words  following : — 

"  Excepting  that  the  said  Henry  John  Hawkins  shall 
have  permission  to  sport  over  the  said  farm  and  lands." 
The  justices,  John  Deverell,  Esq.,  and  Henry  Spen- 
cer, Esq.,  considered  that  under  the  circumstances 
Hawkins  was  a  quasi  assign  of  Christmas ;  that  it  was 
doubtful,  under  the  terms  of  the  reservation,  whether 
Christmas  and  his  assigns  had  not  a  concurrent  right 
of  sporting  with  Padwick ;  that  rabbits  were  not  men- 
tioned in  the  reservation;  and  that  the  agreement  of  the 
6th  Oct  1857  conferred  a  right  of  sporting  upon 
Hawkins  which  he  might  lawfully  exercise  to  the  extent 
of  killing  rabbits  by  his  authorised  servant. 

On  these  grounds,  therefore,  and  on  the  authority 
of  Spicer  and  others  v.  Barnard,  reported  in  the  Jus- 
tice of  the  Peace  of  the  14th  May  1859,  they  dis- 
missed the  information. 

Dated  the  1st  day  of  June  1859. 

John  Deverell. 
Hknbt  Spexcer. 
Lush,  Q.C.  for  the  appellant. — The  justices  were  wrong 
in  dismissing  the  information  in  this  case.  [The  learned 
counsel  recapitulated  the  facts  as  stnt-d  above  in  the 
case.]  Here  the  person  charged  with  the  o  ience  was 
found  in  the  daytime  in  the  pursuit  of  coneys ;  the 
landlord  has  the  game  reserved  to  him,  limited  per- 
mission being  given  to  the  tenant  himself  to  sport  over 


the  farm  and  lands,  and  it  was  beyond  his  power  to 
give  authority  to  another  to  shoot  upon  the  lands.  The 
leave  given  to  Hawkins,  the  occupier  of  the  farm  ami 
lands,    to   shoot,  is  contained  in  these  words :  "  The 
said   Henry  John  Hawkins  shall  have  permission   to 
sport  over   the   said   farm  and  lands."      Now  this  i* 
clearly  a  limitation  to  himself  alone.     If  we  go  further 
back   to  the  reservation  of  the  game  in  the  lease  to 
Christinas,  it  will  tie  found  as  follows : — "  Except  and 
always   reserved  unto  the   said  William  Padwick,  hist 
heirs  and  assigns,  and  his  and  their  friends  and  com- 
panions and  gamekeepers,  free  liberty  from  time  to  time 
and  at  all  times  during  the  term  hereby  granted,  ro 
hawk,  hunt,  course,  shoot,  fish  and  fowl  in  and  upon 
the  said  premises,  or  any  part  thereof."     [Byles,  J. — 
Rabbits  are  not  mentioned  in  the  reservation  in  the 
lease.J     No ;  but  the  tenant  has  covenanted  to  pre- 
serve the  game,  and  rabbits  are  game.     Though  the 
question  turns  on  the  30th  section  of  the  general  Game 
Act,  1  &  2  Will.  4,  c  32,  the  7th  and  8th  sections 
should  be  looked  at.     The   7th  section  enacts  "  that 
under  existing  leases  the  landlord  shall  have  the  g:im«>, 
and  no  person  occupying  any  land  under  lease  or  agree- 
ment,  either  for  life  or  years,  made  previously  to  the 
passing    of    the    Act,    shall    have  the  right  to  the 
game,    unless     such     right      has    been      expressly 
granted     by    such     lease     or    agreement,     or    ex- 
cept   where    on    tho   original    granting     or    renewal 
of  such  lease  or  agreement  a  fine  shall  have  been  taken, 
or  except  where,  in  the  case  of  a  term  for  years,  such 
lease  or  agreement  shall  have  been  made  for  a  term 
exceeding  twenty-one  years."    The  8th   section  pro- 
vides that  nothing  in  the  Act  shall  affect  any  existing 
or  future  agreements  respecting  game,  nor  any  rights 
of  manor,  forest,  chase  or  warren.     The  30th  section, 
which  is  the  material  one,  enacts  "  that  if  any  person 
shall  trespass  in  the  daytime  in  pursuit  of  game,  or 
woodcock,   snipes,   quails,   landrails,   or  coneys,   such 
person  shall  on  conviction  forfeit  and  pay  such  sum 
not  exceeding  2L  as  to  the  justices  shall  seem  meet, 
together  with  costs  of  conviction,"   &c.      "  Provided 
always,  that   any   person  charged  with   such  trespass 
shall   be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action  at 
law  for  such  trespass,  save  and  except  that  the  leave 
and  licence  of  any  occupiers  of  the  land  so  trespassed 
upon  shall  not  be  a  sufficient  defence  in  any  case  where 
the  landlord,  lessor  or  other  person  shall  have  the  right 
of  killing  the  game    by  virtue  of  any  reservation  or 
otherwise ;  but  such  landlord,  lessor,  or  other  person, 
shall,  for  the  purpose  of  prosecuting  for  each  of  the  two 
offences  last  before  mentioned,  be  deemed  to  he  the 
legal  occupier  of  such  land,  whenever  the  actual  occu- 
pier thereof  shall  have  given  such  leave  or  licence." 
It  will  be  seen  that,  if  the  case  stood  upon  the  lease  to 
Christmas,  Hawkins  could  have  no  right  himself  to  kill  and 
take  game,  much  less  to  authorise  another  to  do  so.  Then 
again,  the  permission  to  him  "to  sport  over  the  farm  and 
lands"  cannot  confer  a  power  on  him  to  authorise  King  to 
do  so.    [Bylks,  J. — The  mister  having  the  right  to 
take  rabbits,  may  authorise  his  servant  to  do  so  for  him : 
there  are  cases  enough  going  that  length.]     Yes ;  but 
he  can  only  empower  the  servant  to  shoot  for  his,  the 
master's,  benefit.     The  proviso  to  the  30th  section  is 
here  material.     It  is  submitted  that  the  justices  in  this 
case  should  have  convicted  King,  and  the  judgment 
of  the  court  should  therefore  be  for  the  appellant. 

J.  J,  Powell  for  the  respondent. — It  is  submitted,  that 
both  in  fact  and  law,  Hawkins,  the  tenant,  had  a  right 
to  go  upon  the  land  and  kill  rabbits,  and  that  he  eould 
authorise  the  respondent,  who  was  bin  servant,  to  do  so. 
The  respondent  wanted  a  rabbit  for  his  sick  wife,  and 
he  asked  his  mastev  for  one,  and  it  makes  no  difference 
that  his  master  having  *o  rabbit  at  hand  to  give,  tell* 
him  to  go  and  shoot  a  rabbit  for  his  wife.  It  is  just  the 
same  as  if  he  said,  "  Go  and  shoot  a  rabbit  and  bring  it 
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to  me,  and  I  will  give  it  you  for  your  wife."     It  is 
found  in  the  case  that  respondent  acted  by  Hawkins' 
directions.     This  being  so,  the  case  comes  within  the 
authority  of  Spicer  and  others,  apps.,  Barnard,  resp., 
28  L.  J.  177,  M.C.,  where  it  was  held  that  the  occu- 
pier of  land  may,  by  himself  or  servants,  kill  coneys, 
notwithstanding  that  in  his  demise  there  is  a  reservation 
of  game  to  the  landlord,  nothing  being  said  about  coneys. 
[E&lje,  C.  J. — In  that  case  the  rabbits  were  regarded 
by  the  tenant  as  a  nuisance,  and  he  hired  a  man  and 
paid  him  to  kill  rabbits,  which  is  a  different  thing.] 
Though  the  case  finds  that  respondent  went  into  the 
field  with  his  master's  leave  to  kill  a  rabbit,  the  rea- 
sonable intendment  is,  that  Hawkins  directed  him  to  do 
so ;  just  as  if;  in  fact,  he  had  said,  "  I  want  a  rabbit  to 
give  to  yon,  I  have  not  one  at  hand,  go  on  the  ground  and 
loll  one.w   In  the  2nd  section  of  the  Act  coneys  are  not 
enumerated  as  game.     That  section  says  that  through- 
out the  Act  the  word  "game"  shall  include  hares, 
pheasants,  partridges,  grouse,   heath  or  moor  game, 
black   game  and  bustards."     Babbits  are  not   there 
named ;  they  are  only  spedEed  in  the  30th  section. 
The  12th  section  enacts,  that  where  the  right  of  kill- 
ing game  is  given  to  the  landlord  or  lessor  in  exclusion 
of  the  right  of  the  occupier  of  the  land,  or  where  such 
exclusive    right   has  been   specially    reserved   by    or 
granted  to  the  lessor,  landlord,  or  any  person  other 
than  the  occupier,  then,  if  the  occupier  shall  kill  or 
take  any  game  on  the  land,  or  shall  give  permission  to 
any  other  person  to  do  so  without  the  authority  of  the 
feasor,  landlord,  or  other  person  having  the  right  of  the 
game,  such  occupier  shall  on  oonviction  forfeit  for  such 
pursuit,   and   pay,   &c,  for  every  head  of  game  so 
killed    or     taken,     such    sum,    not    exceeding    one 
pound,  as  to  the  justices  shall  seem  meet.     [Crow- 
deb,   J. —The  difficulty  is,   that  the  reservation  to 
Hawkins  of  a  right  to  sport  over  the  farm  does  not 
authorise  him  to  empower  another  to  do  so.]      It  is 
contended   that   Hawkins  had  power    to  employ  his 
servant  to   kill  a  rabbit  under  the    12th  and  30th 
sections,  which  have  been  already  referred  to.  For  these 
reasons  the  judgment  of  the  court  should  be  for  the 
respondent. 

lAtth  in  reply.— The  distinction  between  the  cases  is 
this,  whether  the  person  who  kills  the  rabbit  does  it  for 
Ins  master's  benefit  or  for  his  own.  In  Spieer's  case 
the  man  was  employed  and  paid  to  kill  the  rabbits 
because  they  were  a  nuisance.  The  Game  Act  means 
to  empower  the  occupier  in  certain  cases  to  kill  rabbits 
himself  or  by  his  servant,  but  it  must  be  for  the  oc- 
cupier's benefit,  and  not  for  that  of  another  person. 

Erxjb,  C. — I  am  of  opinion  that  the  order  of  the 
justices  dismissing  the  information  ought  to  be  affirmed. 
1  take  it  that   this  case  is  within  the  principle  of 
the  case  in  the  Q.  B.  (Spicer  v.  Ba*-nard,  ubi  supra), 
on  the   authority  of   which,  as  the  case  finds,  the 
justices  decided  it.     Hawkins,  the  tenant,  had  a  clear 
right   to  sport  and  kill  game  upon  the  land,  and  I 
think  he  had  power  to  employ  others  to  kill  rabbits ;  it 
makes  no  difference  whether  he  employs  the  person  to 
kill  for  presents  or  not      The  case  finds  that  the 
respondent  went  into  the  field  to  kill  a  rabbit  for  his 
sick  wife,  with   the  authority  of  Hawkins,  which  is 
much  the  same  as  if  Hawkins  killed  it  himself  and  gave 
it  to  the  respondent ;    and  it    seems    to  me  quite 
within  the  authority  of  the  case  in  the  Q.  B.     The 
justices  thought  that  that    case  governed  the  pre- 
•eot  «se.     It  is  a  very  different  thing  authorising  a 
stranger  to  come  in  upon  the  land  to  shoot  a  rabbit, 
sad  allowing  or  directing  a  servant  to  do  so.    Here  the 
respondent  is  a  labourer  in  the  service  of  the  tenant, 
who  had,  at  all  events,  himself  the  right  to  sport  over 
the  farm  and  lands,  and  he  had  also  the  right  to  autho- 
rise his  servant  to  shoot  a  rabbit  under  the  circum- 
ftsnees  of  this  case.     The  reservation  of  the  game  is 
is  somewhat  peculiar  terms,  but  I  do  not  so  into  the 
[Mag.  C]  * 


consideration  of  anything  arising  from  that  fact,  but 
decide  upon  the  other  ground.  The  judgment  of  the 
court  must  be  for  the  respondent. 

Williams,  J.  was  absent 

Chowder,  J. — I  am  of  the  same  opinion.  I  think 
the  decision  of  the  justices  was  right,  and  may  be  sus- 
tained under  the  authority  of  the  case  in  the  Q.  B., 
which  they  had  before  them.  As  regards  the 
question  of  sporting,  that  would  perhaps  require  con- 
sideration ;  but  there  is  no  necessity  of  deciding  upon 
that  in  the  present  instance. 

Byles,  J.— I  concur  in  opinion  with  the  rest  of  the 
court.  The  justices,  as  it  appears,  had  before  them  a 
case  in  which  the  legal  distinction  between  leave  and 
licence,  and  authority  given  by  express  directions,  has 
been  pointedly  put  and  clearly  stated,  (a) 

Judgment  for  respondent,  with  costs. 

(a)  This  case,  taken  In  connection  with  that  of  Spicer  v. 
Barnard,  28  L.  J.  177,  M.C.,  decide*,  flret,  that  a  tenant 
(when  the  game  ia  reserved  hy  the  lease)  n.ay  employ  a 
paid  person  to  kill  rabbits  fur  him,  and  may  direct  his  ser- 
vants to  assist  such  person. 

Secondly,  that  a  tenant  may  permit  or  direct  his  servant 
to  kill  rabbits,  either  for  the  use  of  the  tenaat,  or  of  any 
other  person  he,  the  tenant,  may  think  fit. 

Consequently,  the  qut-stion  In  all  ca»es  will  be  not  as  to 
the  purpose  for  which  the  r  bbits  were  killed,  but  what  was 
the  relation  between  the  tenant  and  the  defendant,  and  the 
character  of  the  employment,  direction  or  permission  given 
by  the  tenant.    Upon  this  some  very  useful  hints  are  given 
by  a  correspondent  of  the  Law  Tims*,  toL  31,  p.  1*1.  *ho 
says:— The  question  in  future  cases  to  be  decided  will  be, 
whether  the  evidence  shows  a  direction  or  employment  by 
the  tenant  to  the  accused,  falling  within  the  principle  of 
qui  facit  per  alium  facit  per  se,  or  a  leave  and  licence  inde- 
pendent of  that  principle.    If  the  evidence  brlnus  the  case 
within   the  former,  t»e  accused  should  be  acquitted;    if 
within  the  latter,  he  should  be  convicted.  It  is  not  necessary 
to  constliue  a  servant  or  an  agent,  that  he  should  be  paid. 
Suppose,  then,  the  following  case :— A.,  tenant  of  land  on 
which  the  game  is  reserved,  has  a  few  friends  staying  and 
resident  with  him.    He  says,  ••  Take  the  gun  and  dog,  and 
shoot  a  few  rabbits,  and   we  will   have  a  rabbit-pie  for 
dinner/*    As  he  could  do'  this  himself,  he  could.  It  would 
seem,  authorise  his  guest  to  do  it  for  him.    But  suppose  one 
of  these  guests  wrote  from  his  own  home  to  the  tenant,  and 
asked  for  a  day's  rabbiting,"  then,  the  leave  of  the  tenant 
would  be  no  Justification.    Again,  if  the  tenant,  seeing  a 
man  with  a  gun,  said,  *'  Will  you  shoot  me  a  few  rabbits  V 
and  he  did  so,  the  man  would  be  Justified,  as  the  agent  of  the 
tenant  pro  Aoe  nee;  but  if  the  stranger  said  to  the  tenant, 
"Will  you  let  me  have  a  few  shots?"  the  tenant's  leave 
would  be  no  defence.    This  distinction  Is  a  fine  one,  bat 
appears  to  be  correct,  for  Erie,  C.J.  says,  "It  is  a  very 
different  thing  authorising  a  stranger  to  come  in  ujion  the 
land  to  shoot  a  rabbit,  and  allowing  or  directing  a  servant  to 
do  so."    It  would  seem  still  more  difficult  to  decide  between 
an  authority  to  a  stranger,  and  a  direction  to  a  servant    In 
future  casea,  the   line  of  demarcation   will  probably   be 
adopted,  where  the  accused  person  occupies  the  position  of 
a  servant  (properly  so  called;  to  the  tenant,  whether  such 
servant  be  resident  or  not ;  or  where  the  accused  is  residing 
with  the  occupier  as  a  son,  guest,  or  friend,  and  follows  the 
directions  of  the  tenant,  as  the  master  of  the  farm,  tfiere  he 
will  be  considered  as  acting  under  and  for  the  tenant,  and  the 
maxim  qui  facit  per  alium  facit  per  te  will  apply,  and  he  will 
be  protected.    But  where  the  accused  occupies  ti.e  position 
ol  a  stranger,  sporting  for  his  own  pleasure  and  wholly  inde- 
pendent of  the  tenant  except  his  leave,  there  the  leave  of 
the  tenant  will  be  no  Justification.    In  short,  the  deciding 
point  will  be,  Did  the  accused  act  as  the  agent  or  servant  of 
the  tenant,  or  as  an  independent  person?    In  the  former 
case  he  should  be  acquitted ;  In  the  latter  convicted,  notwith- 
standing the  tenunrs  permission.    While  on  this  subject 
another  question  arises.    In  Spicer"*  case,  Erie,  J.  says: 
"  Although  we  put  this  construction  upon  the  Act,  the  land- ' 
lord  Is  not  without  protection.    His  rights  as  to  rabbits 
should  be  the  subject  of  contract  at  the  time  of  letting  the 
land.'*    Looking  at  the  subject  with  reference  to  the  1  &  2 
Will  4,  c.  32,  and  criminal  proceedings  thereunder,  this  may 
be  doubted.    Suppose  the  landlo  d  to  reserve  the  game  and 
the  rabbits  as  well    Can  the  tenant  be  convicted  fur  killing 
them  ?    It  is  submitted  he  could  not    True,  he  might  be 
liable  In  a  civil  action  for  breach  of  contract;  but  the  killing 
rabbits  by  the  occupier,  or  his  giving  permission  to  another 
person  to  do  -o,  when  the  right  of  killing  game  or  rabbits  ia 
In  the  landlord  by  reservation  or  otherwise,  is  not  within 
the  12th  section,  which  relates  only  to  "  game,"  neither  does 
such  a  case  appear  to  be  within   the  30th  section,    that 
section  applying  only  in  terms  to  others  than  the  occupier. 
Such  an  act  by  the  tenant  does  not  appear  to  assume  the 
rhtrnrtur  of  a  criminal  offence,  though  it  may  subject  hum 
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Saturday  Nov.  19. 

REGISTRATION    APPEAL. 

Sherlock  (appellant)  v.  Steward  (respondent) 
40*.  freehold — Necesary  outgoing. 

Where  the   revising   barrister  finds  that  a  sum  paid 

for  collecting  the  rent  is  a  necessary  outgoing,  that 

sum  is  to  be  deducted  from  the  rentj  in  a*ctrtai»ing 

whether  the  claimant  had  a  freehold  of  the   clear 

yearly  value  of  40s.: 

But  (per  Williams,  J.)  such  deduction  is  not  gene- 
rally to  be  made  ;  it  being  difficult  to  conceive  a  case 
where  such  an  expenditure  is  necessary. 

CASE. 

At  a  court  held  by  me  at  Manchester,  on  the  20th 
day  of  Sept.  1859,  John  Steward  objected  to 
the  name  of  Joseph  Sherlock,  junior,  being  re- 
tained in  the  Manchester  lint  of  voters  for  the 
southern  division  of  the  county  of  Lancaster.  The 
said  Joseph  Sherlock  was  entitled  to  one  undivided 
thirty-fifth  share  in  property  in  Bloom-street  and  Rich- 
mond-street, Manchester,  the  gross  rental  of  which  ia 
1 10/.  14*.  id.  The  outgoings  for  the  year  ending  on 
the  31st  July  1859  amounted  to  39/.  17*.  6V/., 
without  including  the  sum  of  5/.  hereafter  mentioned, 
leaving  70/.  16*.  10<2,  or  about  2/.  0*.  6d  per  share. 
The  property  was  managed  by  one  of  the  owners,  who 
was  allowed  a  commission  of  5/.  per  annum  for 
receiving  the  rents  and  transmitting  to  each  owner 
his  share,  and  which  sum  being  deducted  from 
70/.  16*.  \0d.,  left  less  than  40*.  per  share.  It 
was  objected  that  the  property  did  not  produce 
a  clear  40*.  per  share  to  the  several  owners.  I  found 
that  the  allowance  of  such  commission  was,  from  the 
nature  of  the  property,  necessary  for  the  collection  of 
the  rents,  and  I  thought  that  such  allowance  was  a 
charge  reducing  the  clear  yearly  value  of  the  property 
to  each  of  the  owners  to  a  sum  below  40*.,  and  there- 
fore struck  out  the  name  of  the  appellant,  and  twenty- 
one  others,  owners  of  shares  in  the  property.  And  as 
the  validity  of  a  considerable  number  of  objections 
determined  by  me  at  such  court  as  aforesaid  depended 
upon  and  was  decided  by  me  upon  the  same  point  of 
law,  and  several  appeals  depend  upon  the  same  decision, 
and  ought  to  be  consolidated,  I  named  Joseph 
Sherlock,  jun.,  to  be  the  appellant,  and  John  Steward 
to  be  the  respondent  in  such  consolidated  appeal 

(Signed), 

Webby  for  the  appellant — The  question  turns  upon 
the  construction  of  8  Hen.  6,  c  7 ;  10  Hen.  6,  c  2,  and 
18  Geo.  2,  c  18.  The  statutes  of  Hen.  6  require  as  a 
qualification  for  an  elector,  that  he  "  shall  have  free- 
hold to  the  value  of  40*.  by  the  year  at  the  least, 
above  all  charges."  He  must  have  that  "  to  expend." 
The  18  Geo.  2,  c  18,  requires  him  to  have  a  freehold 
estate  Mof  the  clear  yearly  value  of  40*.  over  and 
above  all  rents  and  charges  payable  ont  of  or  in  respect 
of  the  same."  The  5/.  paid  for  collecting  the  rent  is 
not  to  be  deducted  from  the  sum  divisible  among  the 
several  landlords,  for  the  purpose  of  ascertaining 
whether  they  have  40*.  within  these  statutes,  any  more 
than  the  cost  of  a  dinner  given  to  a  tenant,  or  the 
salary  of  a  steward.     The  test   is,  what  the  tenant 


to  a  civil  action.  Again,  if  in  such  a  case  the  tenant  directed 
his  servant  to  kill  rabbits,  then,  as  his  master  would  not  I 
take  it,  be  criminally  liable  if  he  had  killed  them  htm»elt 
would  his  servant  be  In  a  worse  position,  considering  the 
principle  of  the  above  cases?  The  servant's  defence  would 
be,  not  by  pleading  the  leave  or  licence  of  the  tenant— for 
where  the  game  is  reserved  th  it  will  not  do ;  bat  by  saying, 
"  I  knew  nothing  as  to  the  reservation  of  the  rabbits;  what 
I  did  was  bv  my  master's  express  commands,  and  as  his 
servant  If  he  had  done  the  same,  he  wooM  not  have  been 
criminally  liable;  and  I,  acting  for  him,  cannot  be  in  a 
worse  position  than  he  would  have  been.  My  master  and 
myself  may  be  llab'e  to  a  civil  acilon,  bnt  there  Is  nothing 
In  the  Act  to  make  the  killing  of  rabbits  by  him,  either 
directly  per  se,  or  through  me  as  bis  Instrument,  a  criminal 
offence.' 


would  give :  (Hamilton  v.  Bass,  12  C.  B.  631 ;  Ashmore 
v.  Lets,  2  C.  B.  31.)  The  parties  here  are  entitled  to 
receive  2/.  0*.  Gd. ;  and  it  makes  no  difference 
that  they  choose  to  give  5/.  to  one  of  their  number  to 
save  them  the  trouble  of  collecting  the  rent  themselves. 
Property  which  might  be  let  for  building  land  for  15/. 
a  year,  but  has  not  been  let,  gives  a  vote :  (Astbury  v. 
Henderson,  15  C.  B.  251.) 

Monk,  Q.C.  for  the  respondent — I  do  not  propose  to 
argue  that  this  is  a  charge.  I  say  this  amount  of  5/. 
paid  for  collecting  the  rent  lessens  the  value  just  as 
repairs  do.  The  necessity  for  such  a  payment  is  ap- 
parent No  one  would  occupy  property  to  be  divided  in 
this  way  among  a  variety  of  landlords,  unless  there 
was  one  person  appointed  to  collect  and  divide  it  But 
the  revising  barrister  has  found  that  the  payment  was 
necessary,  and  it  must,  therefore,  now  be  assumed  to 
be  so.  (He  cited  Moorhouse,  app.,  v.  GtiberUon, 
14  C.  B.  207.) 

Welsby  in  reply. — The  necessity  pointed  to  in  the 
case  only  means  the  reasonable  state  of  things. 

Erie,  C. J.—  I  am  of  opinion  that  the  revising  bar- 
rister was  correct ;  that  is  to  say,  my  judgment  concurs 
with  his  by  reason  of  the  fact  stated  by  him,  that  the 
allowance  of  this  commission  was,  from  the  nature  of 
the  property,  necessary  for  the  collection  of  the  rents. 
The  qualification  claimed  by  the  voter  upon  this  oc- 
casion is  by  the  statutes  which  have  been  referred  to, 
and  he  alleges  that  he  has  got  a  freehold  tenement  "  of 
the  value  of  40*.  by  the  year,  above  aD  charges," 
which  the  statutes  8  Hen.  6,  c  7,  and  10  Hen.  6,  e.2, 
require.  In  those  statutes  more  than  once  it  is  stated 
that  the  elector  must  have  "a  freehold  of  the 
value  of  40*.M  out  of  which  he  "  may  expend  40*.  by 
the  year.*'  Now  the  clear  yearly  value  of  40*.  is  what 
we  are  to  look  to ;  and  it  is  found  by  the  r  vising  bar- 
rister that  the  owner  of  this  property  could  not  obtain 
40*.  required  by  the  statute  without  the  necessary  ex- 
penditure of  5/.  for  the  obtaining  of  the  total  rent,  of 
which  his  aliquot  part  was  40*.  If  it  was  a  necessary 
outgoing,  he  has  not  40*.  Mr.  Welsby,  in  his  argu- 
ment, has  dealt  with  the  nature  of  this  outgoing  with 
an  entire  disregard  of  those  words — of  its  being  an 
outgoing  necessary  for  the  owner  of  the  property.  The 
illustration  Mr.  Welsby  has  put,  of  a  landlord  choosing 
at  his  option  to  give  a  dinner  to  his  tenant,  or  of  a 
landlord  choosing  at  his  option  to  employ  a  steward,  to 
save  himself  the  trouble,  are  both  of  them  occasions 
where  the  expense  would  not  be  necessary  for  the  ob- 
taining the  money,  but  would  be  an  optional  expendi- 
ture, and  the  landlord,  in  the  case  put  by  him,  would 
not  only  have  "  to  expend  "  40*.  by  the  year,  but  it 
would  be  at  his  option  either  to  give  a  dinner  to  the 
tenant,  or  employ  the  steward  or  not,  according  to  his 
pleasure.  But  the  revising  barrister  having  found  here 
that  the  expenditure  in  question  of  5/.  was  necessary 
for  the  collection  of  the  rent,  I  consider  the  party  who 
received  the  40*.  minus  the  aliquot  part  of  51,  which 
the  revising  barrister  has  found  reduced  it  below  40*., 
not  to  have  had  a  freehold  of  the  value  of  40*.,  whereof 
he  might  expend  40*.  by  the  year. 

Williams,  J. — I  am  of  the  same  opinion.  I  think 
we  are  bound  by  the  finding  of  the  revising  barrister, 
which,  I  take  it,  amounts  to  this,  that  the  property  is 
not  of  the  value  of  40*.  There  may  be  cases  where 
the  actual  rental  represents  the  actual  value,  bnt  it  is 
not  always  so.  Here  is  a  case  with  the  fact  round  that 
the  rental  does  not  represent  the  value,  because  yon 
must  necessarily,  according  to  the  statement  here,  de- 
duct from  the  rental  so  much  as  to  reduce  it  below 
40*.  I  certainly  have  some  difficulty  in  conceiving  a 
case  where  that  can  be ;  but,  as  I  cannot  say  it  is  impos- 
sible and  cannot  be  so,  we  are  bound  by  the  statement 
as  found  by  the  revising  barrister.  I  protest  against 
its  being  supposed  that  in  my  opinion  collection  ex- 
penses, generally  speaking,   go  in  diminution  of  the 
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rental.  A  man  may  collect  the  rent  for  himself  if  he 
pleases,  and  can  do  so.  The  rental  represents  the 
value,  and  that  cannot  vary  because  a  man  chooses  to 
save  himself  the  trouble  of  collecting  it  and  pay  for  it ; 
that  will  not  diminish  the  value ;  that  is  an  ex- 
pense which  is  incurred  to  save  trouble ;  it  is  an  expense 
incurred  to  save  the  annoyance  a  man  would  have,  and 
it  would  be  no  necessary  expenditure. 

Crowder,  J. — I  am  of  the  same  opinion.  I  think 
the  revising  barrister  has  come  to  the  right  conclusion 
upon  the  premises.  The  only  way  in  which  it  is  argued 
by  Mr.  Welsby  that  he  is  wrong,  is  by  showing  the  facts 
as  stated  are  wrong,  because  he  has  told  us  that  it  was 
quite  voluntary  on  the  part  of  the  claimant  to  pay  the 
commission.  The  revising  barrister  says  it  is  absolutely 
necessary.  Now,  if  he  had  said  it  was  voluntary  or  a 
mere  charge  in  the  shape  of  a  commission,  I  am  clearly 
of  opinion  it  would  not  go  in  reduction  of  the  rental ; 
but,  as  he  has  said  it  is  absolutely  necessary,  I  can 
understand  there  may  be  cases  of  the  very  nature  of 
this  where  snch  a  charge  would  be  necessary.  He  says 
the  nature  of  the  property  is  such  as  to  make  it 
necessary,  and,  as  he  has  not  given  us  any  other  facts, 
I  am  bonnd  to  come  to  the  conclusion  that  the  fact  is 
that  it  is  necessary,  and  that  it  goes  necessarily  in 
reduction  of  the  rental,  and  that  the  party  could  not 
obtain  40*.  by  the  year  for  the  purpose  of  the  fran- 
chise.(a) 


CBOWN  CASES  RESERVED. 

Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

8  lurday,  Nov.  19. 
(Before   Pollock,  C.B.,  Williams  and  Crowder, 
JJ.,  Chanxkll.  B.  and  Hill,  J.) 
Reg.  v.  Charlotte  Adams. 
False  pretence* — Guilty  knowledge — Note  of  bank 
which  had  stopped  payment 
The  prisoner  tendered  a  five-pound  note  of  a  bank 
vhtch  had  stopped  payment,  and  obtained  change  to 
the  full  amount.    At  the  cl*»se  of  the  prosecution  it 
was  objected  on  the  part  of  the  prisoner  that  there 
was  no  proof  of  the  allegation  in  the  indictment  that 
the  note  was  not  gooa\  or  of  the  value  of  5/.,  or  of 
any  value*     The  chairman   told  the  jury   tliat  he 
thought  there  teas  torn,    evidence  from  which  they 
might  infer  that  the  note  was  not  of  any  value.    The 
jury  found  the  prisoner  guilty : 
Held,  that  the  question  was  not  properly  left  to  the 
jury ;  that  the  question  of  value  was  an  immaterial 
one,   and   that   simply   producing    the    note    and 
leaving  it  to  tell  it*  own  sPtry  did  not  constitute  a 
fals*  pretence,  and   that  therefore    the   convicfion 
could  not  be  sustained. 

Charlotte  Evans  was  indicted  at  the  Michaelmas 
Quarter  Sessions  1859  for  the  county  of  Glamorgan,  for 
falsely  pretending  that  a  piece  of  paper  was  a  bank 
note  then  current,  good  and  of  the  value  of  five  pounds, 
by  which  false  pretence  she  did  unlawfully  obtain  from 
one  Mary  Miles  certain  money  with  intent  to  defraud ; 
whereas,  in  fact,  the  said  piece  of  paper  was  not  a  bank- 
note then  current,  or  good,  or  of  the  value  of  five 


(«)  This  Is  a  very  Inexplicable  decision.  The  annual 
▼aloe  of  property  is  what  a  tenant  will  give  for  It,  unless 
there  are  some  special  circumstances  affecting  the  rent  in 
the  particular  ca-e.  Bat  the  tenant  does  not  give  more  or 
1m  accordingly  at  the  landlord  collects  the  rent  personally 
or  by  an  agent.  If  the  landlord  eroplo>s  an  agent  to  save 
himself  trouble,  the  commlasion  paid  to  that  agent  is  not 
properly  a  deduction  from  the  rent  Itself.  It  can  never  be 
s  necessary  expenditure,  that  Is  to  My,  an  expenditure  at- 
taching to  the  propei ty  like  repairs  mid  taxes;  it  is  simply 
t  landlord's  luxury,  tike  a  servant  or  a  horse.  Suppose  the 
landlord  to  be  lame,  and  It  was  necessary  to  hire  a  horse  to 
ride  to  receive  his  rent— would  the  hire  of  the  hon>e  be  a 
deduction  from  the  »alae  cf  the  property?  Wherefore 
■aoold  the  cost  of  the  employment  of  an  agent  to  collect  the 
rent  be  other  than  the  cost  ot  a  horse  to  enable  the  owner  to 
wllectttforbimsvlf? 


pounds,  or  of  any  value  whatever,  as  the  said  Charlotte 
Evans  at  that  time  well  knew. 

It  appeared  in  evidence  that  the  prisoner  on  the  20th 
July  1859  tendered  to  one  Sarah  Thomas  a  piece  of 
paper  purporting  to  be  a  five-pound  note  of  the  New- 
port Old  Bank,  and  obtained  change  to  the  full  amount 
of  five  pounds.  There  was  no  question  as  to  the 
identity  of  the  note  or  of  the  prisoner ;  but  to  prove 
the  allegation  in  the  indictment  that  the  said  note  was 
of  no  value,  Mr.  John  Parry  Morgan  was  called,  who 
stated  that  he  was  now  cashier  of  the  West  of  England 
Bank  at  Cardiff;  that  he  remembered  the  Newport  Old 
Bank ;  that  that  bank  does  not  now  exist ;  that  he  saw 
the  doors  of  it  shut ;  that  it  was  a  private  bank,  and 
paid  a  dividend  of  two  shillings  and  fourpence  in  the 
pound  in  the  year  1852  or  1853 ;  that  he  knows  New- 
port, which  was  the  place  where  the  bank  named  in 
this  note  transacted  its  business,  and  that  there  is  no 
such  bank  to  which  it  could  be  presented. 

It  was  also  proved  by  David  Jones,  who  was  one  ot 
the  several  parties  to  whom  this  note  was  transferred  for 
valne  after  it  was  changed  for  the  prisoner,  that  he 
went  to  a  bank  in  Merthyr  Tydvil,  and  there  tendered 
it,  but  did  not  get  change  for  it. 

It  was  objected  on  behalf  of  the  prisoner  that  the 
above  was  nut  sufficient  evidence  to  go  to  the  jury 
in  support  of  the  allegation  that  the  note  was  not 
good,  or  of  the  valtu  of  fiv.;  pounds,  or  of  any  value 
whatever. 

I  overruled  the  objection,  and  told  the  jury  that  I 
thought  there  was  some  evidence  from  which  they 
migltt  infer,  if  they  thought  fit,  that  the  note  was  not 
of  any  value,  and  read  to  them  the  evidence  of  the 
witnesses  above  referred  to  verbatim. 

The  prisoner  was  convicted,  and  sentenced  to  four 
months'  imprisonment  with  hard  labour,  subject  to  a 
case  for  the  opinion  of  the  court  above,  as  to  whether 
there  was  sufficient  evidence  before  the  jury  to  sustain 
the  allegations  in  the  indictment  as  above  stated. 

John  Coke  Fowler,  Vice-Chairman  and 
Stipendiary  Magistrate. 

IT.  Giffard  for  the  prisoner. — The  conviction  cannot 
be  supported.  The  case  of  Reg.  v.  Williams,  7  Cox 
Crim.  Cas.  351,  is  in  point.  There  the  prisoner  was 
indicted  for  falsely  pretending,  that  a  certain  promissory 
note  of  the  Newport  Old  Bank  was  a  good  and  valid 
note  (he  well  knowing  that  the  said  bank  had  long 
before  stopped  payment) ;  and  the  evidence  was,  that 
the  prisoner  was  drinking  in  a  public-house,  and  said 
that  he  would  pay  for  a  gallon  of  beer,  if  any  one  would 
change  a  5/.  note  for  him  ;  that  the  prosecutor  handed 
over  5/.  in  exchange  for  the  note,  which  the  prisoner 
assured  him  was  a  good  one ;  that  the  prisoner,  on 
being  taken  into  custody,  said  that  he  had  taken  the 
note  at  Abergavenny,  and  had  afterwards  heard  that 
the  bank  had  stopped,  and  that  the  bank  stopped  pay- 
ment in  Oct.  1851.  Upon  this  evidence  Martin, 
B.,  after  consulting  Bramwell,  B.,  ruled  that  the  pri- 
soner could  not  be  convicted,  observing  that  the  estate 
might  pay  twenty  shillings  in  the  pound.  So  also  in 
the  present  case,  there  was  no  evidence  to  show  that 
the  note  was  of  no  value. 

Pollock,  C.B. — 1  am  of  opinion  that  the  con- 
viction is  bad.  The  question  seems  to  have  gone  to 
the  jury  with  the  direction  that  there  was  evidence  on 
which,  they  might  find  that  the  note  was  of  no  value. 
Very  likely  the  case  might  have  been  so  put  to  the  jury 
as  to  sustain  a  conviction ;  but,  as  the  matter  now 
comes  before  us,  the  conviction  cannot  be  supported. 
As  my  brother  Crowder,  J.  has  suggested,  if  the  pri- 
soner had  represented  the  note  to  be  of  the  value  of 
5/.,  she  might  have  been  guilty  of  false  pretences; 
but  by  simply  producing  the  note  and  letting  it  tell  its 
own  story,  she  is  not.  The  conviction  must  therefore 
be  quashed. 

Williams,  J. — I  am  of  the  same  opinion.     As  tho 
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is  submitted  to  us,  I  think  that  the  conviction  was 
not  right.  I  wish  to  guard  myself,  however,  from 
being  supposed  to  intimate  that  there  may  not  be  an 
indictment  for  fake  pretences,  which  might  be  sup- 
ported by  proving,  that  the  party  charged  had  induced 
the  prosecutor  to  believe  that  the  note  was  the  note 
of  a  bank  open  and  solvent,  when  the  bank  had,  in 
fact,  stopped  payment 

Crowder,  J. — 1  also  think  that  it  does  not  appear 
from  the  case  before  us  that  the  question  was  properly 
left  to  the  jury.  It  was  an  immaterial  question  for  the 
jury  to  determine  whether  the  note  was  of  any  value, 
and  to  tell  them  that  there  was  evidence  from  which 
they  might  infer  that  it  was  of  no  value.  It  is  quite 
sufficient  to  sustain  the  charge  of  faLse  pretences  if  a 
person  presents  the  note  of  a  bank  which  has  stopped 
payment,  as  a  current  note,  though  there  m*y  be  a 
dividend  afterwards  and  a  great  portion  of  the  value 
paid. 

Ciiannkll,  B. — I  also  think  that  this  conviction  can- 
not be  sustained.  The  evidence  is  not  very  clearly 
stated.  I  agree  that  another  and  different  question 
might  have  been  put  to  the  jury,  but  upon  the  evidence 
as  stated  to  us  the  couviction  canuot  be  supported. 

Hill,  J.  concurred.  Couviction  quashed. 


COURT  OF  QUEEN'S  BENCH. 

BeporUd  by  Joh*  Thoxfsox,  T.  W.  HAUKDaas.  and  C  J.  B. 
Hsktslr,  Ksqrs.,  Barrlsten-at-Liiw. 

Saturday,  Nov.  19. 
Ashmore  (appellant)  v.  Horton  (respondent). 
Under  the  4  Geo.  4.  c.  34,  s.  3,  it  is  a  lawful  excuse 
for  a  tenant  not  entering  into  the  service  of  his 
master,  that  he  was  at  the  time  in  the  service  of 
another  master  whom  he  could  not  leave  wititout 
being  guiltjf  of  an  offence  under  the  Act, 
A.  in  October  contracted  with  B.,  in  writing,  to  enter  his 
service  and  serve  him  fur  five  gears.    He  was  at 
that  time  in  the  service  of  C.  under  a  written  engage- 
ment entered  into  in  the  Julg  previously  for  five 
gears'  service.      Beng  convicted  under  the  above 
enactment  for  not  entering  into  the  service  of  B.  pur- 
suant to  his  written  contract ; 
Held,  that  his  being  at  the  time  in  such  service  of 
C.  as  aforesaid  tons  an  answer,  and  that  the  con- 
viction was  wrong. 

This  was  a  case  stated  under  the  20  &  21  Vict,  c 
43,  upon  a  conviction  by  justices  of  the  appellant, 
under  the  4  Geo.  4,  c  34,  s.  3,  for  not  entering  into  his 
service  according  to  his  written  agreement,  whereupon 
he  was  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  for  fourteen  days. 

It  appeared  that,  on  the  15th  May  1658  the 
appellant  entered  into  the  following  written  agree- 
ment:— 

44  Sinethwick,  15th  May  1858. 
"1,  the  undersigned,  hereby  engage  and  agree  to 
work  for  and  serve  Messieurs  Joshua  and  William 
Horton,  in  the  trade  of  boiler  and  gasholder  making, 
in  every  branch  or  part  they  may  think  proper  to  em- 
ploy me  in,  for  the  term  of  five  years,  at  the  weekly 
Wages  of  thirty  shillings  for  the  first  and  second 
years,  and  thirty-two  shillings  for  the  third,  fourth 
and  fifth  years.  As  witness  my  hand  this  15th  day 
of  May  1858. 

"William  Ashmore, 
44  Joshua  and  William  Horton/' 
This  agreement  not  having  been  signed  by  Joshua 
and  William  Horton  at  the  time,  was  not  then  acted 
upon,  but  on  the  15th  Oct.  in  the  same  year  a  second 
memorandum  in  writing  was  signed  by  all  parties,  being 
written  on  the  face  of  the  first  agreement,  and  the  ap- 
pellant (Ashmore)  thereupon  received  from  Joshua 
Horton  the  sum  of  9/.  for  the  purpose  of  defraying  his 
travelling  expenses  to  Dundee,  where  his  services  were 


required  by  Joshua  and  William  Horton.  This  money 
was  on  the  following  day  repaid  by  the  appellant,  who 
then  stated,  as  a  reason  for  it,  that  one  Thomas  Pigott, 
by  whom  the  appellant  was  then  employed,  insisted  on 
his  continuing  in  his  service.  The  second  agreement 
with  the  Hortons  was  in  these  words: — 

44  Wc  the  undersigned,  Joshua  and  William  Horton, 
agree  with  the  undersigned  William  Ashmore  to  hire 
him  from  this  day  for  five  years  on  the  terms  and  con- 
ditions of  the  written  document.  And  I,  William 
Ashmore,  aL»o  agree  to  the  same.  Dated  this  15th 
day  of  Oct.  1658. 

44  Joshua  and  William  Horton, 
"William  Ashmore." 

It  further  appeare*,  that  the  said  appellant  did  not 
enter  into  the  service  pursuant  to  the  last  agreement, 
hut  coutinued  in  the  service  of  the  said  Thomas  Pigott, 
by  whom  be  had  been  theretofore  employed  for  many 
years,  being  at  the  time  of  entering  into  the  agreement 
of  the  15th  Oct.  1858  in  such  employment,  under  a 
written  agreement  dated  the  5th  July  1658,  for  the 
term  of  live  years. 

Lush,  Q.O.  (O'Brien  with  him)  now  appeared  for 
the  respondent,  and  contended  that  the  conviction  was 
good.  Here  was  a  hiring  for  five  years  from  the  15th 
Oct  und'-r  a  valid  agreement,  and  every  incident 
exists  to  bring  the  appellant  within  the  statute. 
[Cockburn,  C.J. — Your  civil  rights  are  no  doubt 
untouched,  but  here  he  is  charged  with  a  criminal 
offence.  He  could  not  go  into  the  employment,  for  he 
was  nnder  a  binding  engagement  with  another  person. 
Had  he  left  that  person  he  would  have  been  liable  to 
have  been  proceeded  against  at  his  instance.  Black- 
burn, J. — He  could  not  have  entered  into  Horton's 
sen-ice  without  violating  his  contract  with  Pigott.] 
This  would  be  enabling  a  person  to  take  advantage  of 
his  own  wrong.  [Cockburn,  C.J. — I  think  he  has  a 
lawful  excuse  when  he  says  he  cannot  enter  into  the 
service  without  committing  an  offence.  Wightman,  J. 
— That  is  to  say,  I  have  a  lawf,  1  excuse,  inasmuch  as 
I  must  commit  an  unlawful  act  if  I  go  into  the  ser- 
vice.] Every  word  of  the  statute  is  satisfied.  An 
action  for  the  breach  of  contract  would  be  no  remedy 
in  such  a  case ;  the  statute  intended  a  criminal  pro- 
ceeding in  such  a  case  as  a  substitute  for  a  civil  one. 
[Blackburn,  J. — If  the  statute  had  said,  M  We  impose 
a  penalty  upon  a  man  lor  entering  into  a  contract 
which  he  cannot  fulfil/*  that  would  have  been  another 
thing ;  but  that  is  not  so.  Cockburn,  C.  J. — If  he 
had  left  Pigott,  and  had  entered  into  the  service  of 
Horton,  then  be  would  have  been  liable  for  leaving 
Pigott's  employment] 

Wills,  for  the  appellant,  contended  that  the  convic- 
tion wss  bad.  In  He.  Turner,  9  Q.  B.  80,  it  was  held 
that  it  must  appear  that  the  act  of  the  servant  must 
be  without  lawful  excuse.  So  also  Re  Geswood,  2  Ell 
&  BL  952.  Here  his  excuse  is,  he  cannot  lawfully 
enter  into  the  service — it  is  the  same  as  though  he 
were  in  prison.  If  he  is  liable  under  the  Act,  he  will 
be  liable  to  be  imprisoned  for  the  whole  five  years,  since 
the  contract  will  endure  for  that  period,  and  so,  were  he 
to  have  entered  the  service,  his  master  Pigott  might 
proceed  aguinst  him  nnder  this  statute;  so  that,  which- 
ever service  he  should  be  in,  he  could  never  escape  im- 
prisonment under  the  Act.  [Blackburn,  J. — And, 
indeed,  if  Horton  had  taken  him  into  his  service,  he 
might  probably  have  been  himself  sued  for  barbou  ing 
Pigott's  servant]  (Ex  parte  Baker,  2  Hur.  &  Nor. 
219.) 

Lu«h  in  reply. — The  object  of  the  statute  ia  to 
pnnlsh  by  imprisonment  persons  who  cannot  pay 
damages — it  makes  it  a  criminal  act  to  violate  a  civil 
contract 

Cockburn,  C.J.  —  This  conviction  must   be  re- 
versed.     It    appears    that  this  man  having  entered 
|  into  a    binding    contract    with   a    master  which  is 
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ftill  subsisting,  he  enters  into  another  with  another 
person.  Now  this  second  contract  is  a  valid  one 
npjn  its  face,  and  it  is  for  a  breach  in  not  en- 
tering into  the  service  in  pursuance  of  it  that 
these  proceedings  are  taken.  But  I  think  that  he  is 
not  within  the  Act,  and  for  this  reason.  The  Act  does 
not  make  it  an  otience  to  make  a  contract  which  he  is 
not  in  a  situation  to  perform.  It  seems  to  me  that, 
when  it  is  impossible  for  him  to  fulfil  the  contract, 
except  by  the  breach  of  another  contract,  the  penalty 
of  the  Act  does  not  attach.  The  penalty  is  incurred 
where  he  omits  to  enter  the  service  without  lawful 
sxcuse.  The  question  here  is — is  there  a  lawful 
excuse  ?  I  think  that  there  is  a  lawful  excuse  when 
he  says,  "  I  cannot  enter  into  the  service  without  doing  a 
criminal  act-"  It  may  be  that  this  is  no  excuse  against 
a  civil  action.  Suppose  a  man  were  to  enter  into  a 
contract  to  do  some  work  prohibited  by  the  Legislature. 
That  would  be  an  answer  under  this  statute.  He 
might  say,  "  My  first  duty  is  to  obey  the  law."  Here  he 
could  not  enter  into  the  second  contract  without  break- 
ing his  first  contract.  I  think,  therefore,  that  the 
conviction  cannot  be  sustained. 

Wightman,  J. — I  at  first  entertained  some  doubt, 
at  the  appellant  is  clearly  within  the  words  of  the 
4  Geo.  4.  The  words,  taken  as  they  stand,  certainly 
bring  the  appellant  within  the  Act.  But  it  has  from 
an  early  period  after  the  statute  been  held  that  the 
mere  act  of  not  entering  into  the  service  is  not 
sufficient — it  must  be  not  entering  into  the  service  with- 
out some  lawful  excuse;  and  indeed  this  must 
obviously  be  so,  for  he  might  be  bodily  disabled  from 
entering  into  the  service.  Then,  how  stands  the  case 
with  the  appellant  ?  Has  he  a  lawful  excuse  ?  Now 
it  seems  he  had  proposed  to  enter  into  a  contract 
in  May,  but  before  he  entered  into  a  valid  one,  in 
October,  be  had  entered  into  a  contract  and  served  wiih 
Mr.  Pigott.  It  seems  to  me  that  the  statute  did  not 
contemplate  such  a  case  as  this,  for  the  consequence 
might  be  that  he  would  be  liable  to  each  master. 
His  excuse  is,  that  he  could  not  enter  into  the 
contract,  as  he  would  subject  himself  to  penal 
consequences  at  the  instance  of  Mr.  Pigott.  Is  this  a 
lawful  excuse  ?  1  think  it  is.  It  is  not  the  question 
whether  Mr.  Horton  has  any  remedy,  but  whether  the 
appellant  is  liable  under  this  Act.  I  think  he  bad 
lawful  grounds  for  not  entering  into  the  service. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
appellant  certainly  comes  within  the  literal  meaning  of 
the  words  of  the  statute ;  but  then  the  statute  means, 
not  entering  into  the  service  without  lawful  excuse.  The 
appellant  says,  "  True,  I  have  entered  into  the  con- 
tract, but  I  had  previously  entered  into  another  con- 
tract, and  if  I  violate  that,  I  shall  be  liable  to  criminal 
consequences.'1  The  Legislature  has  not  made  it  an 
odence  to  enter  into  a  contract  which  he  is  not  in  a 
situation  to  fulnL(a)      Judgment  for  the  appellant. 

Nov.  19. 

Walkxr  (appellant)  v.  Evans  (respondent). 

Steam-tug  plying  between  London-bridge  and  the  Nore- 


(«)  This  esse  should  be  read  with  reference  to  that  of 
Jtkfar  ▼.  Weed  (ante,  p.  4),  which  determined  tbat  a  servant 
leering  bis  employ  meat  under  a  bond  fide  belief  that  he  bad 
a  right  is  do  so,  is  not  subject  to  the  penalty,  even  although  in 
point  of  fact  he  bad  no  such  right  to  quit  bis  employer.  That 
ewe  also  determines  a  point  which  it  is  of  great  importance 
thatjustiee*  and  their  Ifgal  advisers  should  note,  ss  its  appli- 
cation Is  so  wide  that  it  may  arise  In  all  eases  of  summary 
conviction.  It  Is  this:  that  there  must  be  the  guilty  know- 
ledge  and  Intent  that  is  the  essence  of  all  criminal  charges,  of 
which  nature  are  summary  convictions  They  are  punish, 
meats  for  oflencea,  and  the  rules  recognised  In  the  admi- 
nistration of  the  criminal  law  must  be  applied  In  the  hearing 
of  ihenv  But  Justices  should  also  observe  that  It  Is  not 
aeetesery  that  the  wrongful  intent  should  be  positively 
proved  la  all  esses;  It  may  he,  and  ought  to  be,  presumed 
from  the  set  it«eli ;  but  it  Is  open  to  the  defendsnt  to  show 
by  direct  evidence,  or  by  reaaon-ble  inference  from  the  facts 
of  the  cast,  that  in  point  of  fact  no  such  Intent  existed. 


ligld  not  consuming  its  own  smoke — Conviction — ltt 
4-  17  Vict,  c  128-19  $  20  Vict,  c.  107. 
A  steam-tug  tchidt  plies  on  tfte  river  Thames,  and  in 
towing  vessels  up  and  down  the  river  between  Lon- 
don-bridge and  the  More-light,  is  within  the  meaning 
of  sect.  1  of  the  19  $  20  Vict.  c.  107,  which  applies 
to  u  steam-vessels  plying  to  and  fro  between  London- 
bridge  and  any  place  on  the  river  Thames  to  the 
westward  of  the  N ore-light"  and  should  therefore  be 
constructed  so  as  to  consume  its  own  smoke. 

This  was  a  case  stated  upon  a  conviction  of  the  ap- 
pellant for  using  a  steam-tug  on  the  river  Thames 
between  London-bridge  and  the  Nore-light,  which  is 
not  constructed  so  as  to  consume  its  own  smoke. 

By  the  16  &  17  Vict.  c.  128,  a.  2,  it  is  enacted,  that 
every  steam-engine  used  in  the  working  of  any  steam- 
vessel  on  the  river  Thames  above  London-bridge  shall 
be  constructed  so  as  to  consume  the  smoke  arising  from 
such  engine  and  furnace,  under  a  penalty  of  5/.  And 
by  the  19  &  20  Vict.  c.  107,  s  1,  it  is  enacted  that  all 
steam-vessels  plying  to  and  fro  between  London-bridge 
and  any  place  on  the  river  Thames  to  the  westward  of 
the  Nore-light,  shall  be  subject  to  the  provisions  of  the 
first-mentioned  Act  relating  to  steam-vessels  above 
London-bridge. 

It  appeared  that  the  vessel  in  question  was  a  steam- 
tug  called  the  Tarn  OShanter,  and  plied  on  the  river 
Thames  below  London-bridge  and  the  Nore-light,  but 
not  plying  to  any  place  in  particular  on  the  river,  its 
engagement  being  to  tow  up  or  down  the  river  such 
vessels  as  might  require  its  services. 

Eosack  appeared  in  support  of  the  conviction,  but 
the  Court  called  upon  the  appellants  to  support  their 
appeal 

Sir  /'.  Kelly,  Q.C.  {Sleigh  with  him)  argued  that  the 
vessel  in  question  was  not  within  the  terms  of  the  Act, 
which  applies  only  to  vessels  plying  "  to  and  fro  "  to 
certain  places  between  London-bridge  and  the  Nore- 
light,  and  not  to  a  steam-tug,  which  plies  between  no 
places,  but  is  engaged  as  it  is  wanted  to  tow  vessels  up 
and  down  the  river. 

Cockbuhn,  C.J.— We  are  all  agreed  that  the  esse 
is  within  the  statute.  The  statute  makes  s  distinction 
between  sea-going  vessels  and  those  which  ply  between 
London-bridge  and  any  place  on  the  river  Thames  to 
the  westward  of  the  Nore-light.  The  Legislature  has 
not  thought  proper  to  impose  the  condition  upon  sea- 
going vessels.  But  the  question  is,  whether  or  not  this 
steam-vessel  is  within  this  enactment  It  is  said  that 
it  is  not  at  present  plying  to  and  fro  between  London- 
bridge  or  any  place  on  the  river  Thames  to  the  west- 
ward of  the  Nore-light ;  but  she  is  equally  within  the 
mischief  and  the  provisions  of  the  statute  by  plying,  in 
fact,  on  the  river  within  those  limits.  I  think  that, 
when  she  is  employed  between  London-bridge  and  the 
Nore-light,  she  is  within  the  meaning  of  the  Act. 

Wiqhthax,  J. — The  Act  is  not  limited  to  a  vessel 
plying  between  two  definite  places. 

Hill,  J. — The  case  finds  that  the  vessel,  for  the 
most  part,  is  employed  on  the  river  Thames  westward 
of  the  Nore-light.  It  cannot  be  successfully  contended 
that  the  vessel  must  actually  start  from  and  go  to  some 
particular  place  on  the  river  Thames ;  for,  if  so,  if  a 
vessel  did  not  actually  come  to  London-bridge,  it  would 
not  be  within  the  statute.  The  real  construction  of  the 
statute  is,  every  vessel  plying  between  the  limits  of 
London-bridge  and  the  Nore-light 

Judgment  for  the  respondent 

Monday y  Nov.  21. 

Woodhousb  v.  Wood  and  another. 

Appeal  from  decision  of  justices — 20  £  21  Vict. 

e.  43,  t.  2. 
A.  teas  convicted  by  certain  justices  on  23rd  Aug., 
and  gave  notice  to  them  of  his  intention  to  appeal,  and 
called  upon  them  to  state  and  sign  a  case  under 
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Wood  house  a.  Wood  and  others — Johnson  v.  Simpson. 


[Q.B. 


20  £  21  VicL  c  43,  t.  2.  The  clerk  of  the  justices 
forwarded  to  respondents'  attorneys  the  draft  case, 
and  it  was  returned  by  them  on  the  5th  Sept.  The 
appeal  was  set  down  for  hearing,  and  the  clerk  of 
the  justices  forwarded  the  case,  signed,  to  the  attorney 
for  the  appellant  on  the  7th  Sept.  Respondents' 
attorneys  had  received  no  notice  of  the  appeal  from 
the  appellant  or  his  attorney  until  early  in  Novem- 
ber: 
Held,  that  the  provision  in  the  above  section,  that  the 
appellant  shall  within  three  days  after  receiving  the 
case,  transmit  the  same  to  the  court,  first  giving 
notice  in  writing  of  such  appeal,  with  a  copy  of  the 
case,  to  the  other  party,  is  a  condition  precelent 
to  the  right  of  appeal,  and  that  where  such  pro- 
vision is  not  complied  with  the  court  has  no  juris- 
diction 

Major  Cooke  showed  cause  against  a  rule  calling  on 
the  appellant  Joseph  Woodhoose  to  show  cause  why 
this  appeal  should  not  be  struck  out  of  the  Crown 
paper,  on  the  ground  that  the  provisions  of  the  statute 
20  &  21  Vict.  c  43,  a.  2,  had  not  been  complied  with. 
It  appeared  from  the  affidavits  that  on  the  23rd 
Aug.  last  the  appellant  was  convicted  by  certain  jus- 
tices for  the  county  of  Flint  for  absenting  himself  from 
the  service  of  the  respondents  without  leave,  or  without 
giving  them  notice,  and  the  appellant  gave  notice  to 
the  said  justices  of  his  intention  to  appeal,  and  re- 
quired them  to  state  and  sign  a  case  pursuant  to  the 
above-named  statute.  That  the  clerk  of  the  justices  sub- 
sequently forwarded  to  respondents*  attorneys  the  draft 
of  the  case,  and  that  it  was  returned  by  them  on  the 
5th  Sept.  The  appeal  was  set  down  for  hearing,  and 
the  clerk  of  the  justices  forwarded  the  case,  signed  by 
the  justices,  to  the  attorney  for  the  appellant  on  the  7th 
Sept.  Respondents'  attorneys  had  received  no  notice 
of  the  appeal  from  appellant,  or  his  attorney,  until 
early  in  the  present  month.  The  2nd  section  of  the 
Act  says,  that  either  party  dissatisfied  may  apply 
within  three  days  to  the  justices  to  state  a  case,  and 
such  party  "  shall  within  three  days  after  receiving 
such  case,  transmit  the  same  to  the  court,  first  giving 
notice  in  writing,  with  a  copy  of  the  case,  to  the  other 
party."  The  words  are  directory  only,  and  this  is  only 
a  question  of  practice,  which  may  be  altered  by  the 
court  under  the  1 1th  section.  In  Syred  v.  Carruthers, 
27  L.  J.  273,  M.  C,  Lord  Campbell  held  service  on  an 
attorney  instead  of  service  on  the  party  sufficient,  but 
that  notice  served  on  respondent  afterwards  was  not 
sufficient.  If  the  Act  had  intended  to  have  excluded 
an  appeal  in  case  notice  and  a  copy  of  the  case  have  not 
been  delivered  within  three  days,  it  would  have  been 
more  clearly  so  expressed.  He  referred  to  8  &  9  Vict 
c  10;  7  &  8  Vict.  c  101,  a.  4;  4  Geo.  4,  c  95, 
s.  87;  4  &  5  WilL  4,  c  76,  s.  81;  13  &  14  Vict 
c  61,  a.  14,  in  support  of  this  view.  In  Evans  v. 
Mathews,  26  L.  J.  166,  Q.  B.,  the  notice  and  grounds 
of  appeal  had  to  be  served  within  ten  days ;  they  were 
served  on  one  defendant  only  within  that  time,  and  on 
the  other  on  the  eleventh  day,  and  it  was  held  a  good 
service.  The  omission  to  give  the  notice  is  an  irregu- 
larity only,  and  unless  the  parties  are  prejudiced  they 
cannot  complain;  here  they  are  not  so,  and  their 
appearance  is  a  waiver.  [Hill,  J. — In  Peacock  v.  The 
Queen,  27  L.  J.  224,  C.  P.,  the  court  said  they  had  no 
jurisdiction  unless  the  provisions  of  the  2nd  section 
were  complied  with.]  The  case  is  settled  as  soon  as  it 
is  signed  by  the  magistrates,  and  that  has  been  done 
here ;  therefore  the  present  is  distinguishable  from  that 
case.  The  notice  may  be  a  men  matter  of  irregularity; 
the  court  is  possessed  of  the  case  as  soon  as  it  is  signed, 
and  if  the  notice  be  bad  the  court  may  impose  terms  on 
the  party  guilty  of  irregularity,  but  the  irregularity  does 
not  take  the  case  out  of  the  jurisdiction  of  the  court. 
Here  the  parties  considered  that  the  notice  sent  by  the 
clerk  was  sufficient. 


Welsby  contra. — The  Act  is  imperative.  The  party 
dissatisfied  may  apply,  but  if  he  do,  it  must  be  within 
three  days;  and  then  the  section  goes  on  to  say  that  he 
shall,  within  three  days  after  receiving  the  case,  trans- 
mit the  same  to  the  court,  first  giving  notice  of  such 
appeal,  with  a  copy  of  the  case,  to  the  other  party. 
Peacock*.  The  Queen  shows  there  is  no  jurisdiction;  it  is 
a  condition  imposed  on  the  appellant.  [Blackburn, 
J. — If  the  Legislature  meant  to  make  it  a  condition  pre- 
cedent, I  don't  see  what  other  words  they  could  have 
used.]  That  is  so,  and  this  appeal  is  entirely  a  crea- 
ture of  the  statute.  (He  was  stopped  by  the 
court.) 

Crompton,  J. — I  think  this  rule  should  be  made 
absolute.  No  excuse  is  offered  for  the  noncompliance 
with  the  terms  of  the  Act.  On  the  first  branch  of  the 
section  there  is  a  distinct  decision  in  Mr.  Welsby  s 
favour.  The  words  show  that  it  was  intended  that  the 
transmitting  the  case,  first  giving  notice,  with  a  copy 
of  the  case  so  stated  and  signed,  to  the  other  party, 
should  be  a  condition  precedent,  and  it  means  that  if 
the  parties  do  not  do  as  the  Act  requires,  within  the 
time  named,  they  shall  be  deprived  of  their  appeal 

Hill,  J. — I  am  of  the  same  opinion.  This  is  a  very 
important  statute ;  it  says  the  appeal  must  be  made  in 
a  certain  specified  way,  and  no  other  way  will  do :  the 
language  is  distinct  and  clear.  In  Peacock  v.  The  Queen 
the  Court  of  C  P.  held  that  Sunday  is  not  to  be  ex- 
cluded in  computing  the  three  days  within  which  appli- 
cation must  be  made  to  the  justices  to  state  a  case 
under  this  section;  and  the  court  said  it  had  no  jurisdic- 
tion to  hear  the  appeal  unless  the  provisions  of  the 
section  were  complied  with.  That  is  a  decision  in  point. 
Notice  must  be  given  so  as  to  reach  the  party.  If  the 
provision  is  complied  with,  that  is  all  that  is  required ; 
but  if  it  be  not,  the  court  has  no  jurisdiction. 

Blackburn,  J.,  concurred.(a)       Rule  absolute. 


Johnson  (appellant)  v.  Simpson  (respondent). 

Appeal— Euttiti»g  affidavits— "20  <f  21  Vict,  c  43. 
When  a  case  is  de  fac'o  in  this  court,  all  affi/avit* 

should  be  entitled  tn  the  names  of  the  parties.   Where, 

therefore,  upon  an  appeal  under  the  20  $  21  Vict. 

c  48,  a  motifm  was  nuvte  to  strike  out  such  appeal, 

on  the  ground  that  a  requisite  hud  not  been  compfi-d 

with,  and  the  affidavit  ujton  which  the  motion  was 

made  was  only  entitled  in  the  court,  and  not  in  the 

nnmes  of  the  parties : 
Hell,  that  the.  affidavit  was  irregular,  and  the  rule  was 

discharged 

This  was  a  rule,  calling  upon  the  appellant  to  show 
cause  why  this  appeal  should  not  be  struck  out  of  the 
paper,  the  appellant  not  having  entered  into  his  recog- 
nisance within  three  days,  as  required  by  sect.  3  of  the 
20  &  21  Vict.  c  43.  The  affidavit  upon  which  the 
present  rule  was  moved  was  entitled,  "  In  the  Queens 
Bench,'1  but  not  in  the  name  of  the  case. 

Lush,  Q.C.  now  showed  cause,  and  contended  that 
the  rule  should  be  discharged,  upon  the  ground  that  the 
affidavit  was  not  properly  entitled,  inasmuch  as  it  was 
not  headed  with  the  names  of  the  parties  in  the  appeal 

Wightman,  J.,  having  conferred  with  the  Master  of 
the  Crown-office,  said,  the  officer  says  the  affidavits 
ought  to  be  entitled  in  the  names  of  the  parties. 

Maule,  in  support  of  the  rule,  argued  that,  as  this  is 
not  a  case  originating  in  this  court,  but  is  brought  here 
by  appeal,  and  is  not  actually  dealt  with  by  the  court,  it 
being  as  yet  merely  in  the  paper  for  argument,  the 
usual  rule  as  to  entitling  would  not  apply. 

Wightman,  J. — It  is  here  de  facto,  and  should  be 
entitled  in  the  names  of  the  parties. 

Ihe  other  Judges  concurred.       Rule  discharged. 

(a)  It  appears  from  this  ease  that  treat  strictness  will  be 
necessary  In  the  observance  of  all  the  i  equisHes  to  an  appeal, 
otherwise  the  court  Will  have  no  jurladL-tion  to  hear  It.  They 
cannot,  it  would  seem,  be  departed  from  even  by  consent  of 
the  parties. 
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Ex  parte  Pearham — Reg.  v.  Pearham. 


[Ex. 


Nov.  22  t  nd  23. 

Ex  porta  Pearham. 

Conviction  under  6  Gro.  4,  a  129,  «.  3 — Threatening 

workmen — Metropolitan  Police  Act. 

Where  a  convic  ion  under  6  Geo.  4,  c.  129,  «.  3,  stated 

thai  A.  B.  unlawfully  and  by  threats  endeavou*  ed  to 

force  one  C.  D.,  who  was  then  a  trade  workman, 

hired  in  his  trade  and  business  of  a  mason  by  E.  F., 

to  depart  from  his  said  hiring  contrary  to  the  Act : " 

Beldthat,  inasmuch  as  the  offence  was  stated  in  the 

words  of  the  statute  declaring  the  offence,  the  amvic- 

tion  w.iS  good  under  the  Metropolitan  Police  Act, 

20  Vict,  c  71,  s.  48.     And  further,  that,  inde- 

penr  ently  of  that  statute,  tfie  offence  uas  sufficiently 

stated. 

Edwin  James,  Q.C.  {Wheeler  and  Gordon  Allan 
with  him)  moved  for  a  writ  of  habeas  corpus  to  bring 
op  the  body  of  William  Pearfctin,  who  had  been  con- 
victed by  one  of  the  Metropolitan  police  magistrates 
a  nder  the  6  Geo.  4,  c  129,  s.  3,  with  a  view  to  quash- 
ing the  conviction. 

The  arguments  and  authorities  fully  appear  in  the 
judgment.  Cur.  adv.  vult. 

So*.  23.—  Hill,  J. — Mr.  James  moved  yesterday  for 
a  role  to  show  cause  why  a  writ  of  habeas  corpus  should 
not  issue  to  bring  up  the  body  of  William  Pearham,  on 
the  ground  that  he  was  illegally  detained  in  custody.     It 
appears  that  Pereham  was  convicted  by  one  of  the 
Metropolitan  magistrates  within  the  Metropolitan  police 
district,  for  an  offence  against  the  3rd  section  of  the 
6  <ico.  4,  c  129.      It  was  alleged  by  Mr.  James  that 
the  conviction  was  insufficient.     The  statute  in  ques- 
tion enacts  as  follows :    "  That  from   and   after   the 
passing  of  this  Act,  if  any  person  shall  by  violence 
to  the  person  or  property,  or  by  threats  or  intimi- 
datk»n,  or  by  molesting  or  in    any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman 
manufacturer,   workman  or  other  person  hired  or  em- 
ployed in  any  manufacture,  to  depart  from  his  hiring 
and  employment,  or  to  return  any  work  in  an  unfinished 
state,*'  ecc,  then  "  imposing  a  penalty."    The  following 
are  the  grounds  of  this  conviction.     It  convicts  him  that 
44  {unlawfully,  and  by  threats,  he  endeavoured  to  force 
one  William  Jocelyn,  who  was  then  a  trade  workman, 
hired  in  his  trade  and  business  of  a  mason  by  Thomas 
Piper  and  Wilson  Piper,  to  depart  from  his  said  hiring 
contrary  to  the  Act."    And  Mr.  James  contended  that, 
although  the  conviction  followed  the  language  of  the 
statute  on  which  it  was  founded,  yet  that  it  was  in- 
sufficient, as  it  did  not  set  out  the  threats  that  were 
used,  nor  did  it  allege  to  or  against  whom  the  threats 
were  offered,  and  he  referred  to  Paley  on  Convictions, 
la&t  edit.  p.  173;  Turner's  case,  9  Q.  B23;  and  Re  Ges- 
vood,  2  E1L  &  Bl.  952.  Mr.  James  also  directed  the  atten- 
tion of  the  court  to  the  Metropolitan  Police  Act,  as  relied 
tn>ra    by    those  who  supported  the  conviction.     By 
that    statute,    the  2  &    3  Vict    c    71,    s.    48,   it 
b  enacted    "  that  in  every  conviction  for  an  offence 
contrary  to  any  statute  or  statutes,  it  shall  be  sufficient 
if  the  offence  shall  be  stated  in  the  words  of  the  statute 
declaring  the  offence,  or  attaching  any  penalty  thereto." 
ta    our   judgment   this     enactment    is    a    complete 
answer  to  the  application.    The  conviction  complained 
of  was  oca  made  by  one  of  the  magstrates   of  the 
police  courts  of  the  Metropolis,  within  the  Metropolitan 
ponce  district,  and  in  the  conviction  the  offence  is 
fUted  in  the  very  words  of  the  statute  declaring  the 
office.     The  Act  of  Parliament  expressly  declares 
that  to  be  sufficient,  and  concludes  the  question  ;  there- 
fore on  that  ground  there  can  be  no  rule.     If,  however, 
it  were  necessary  to  give  an  opinion  on  the  validity  of 
the  conviction  in  point  of  form,  irrespective  of  the 
ennriction  under  the  Metropolitan  Act,  we  should  be 
oi9po«<d  to  hold  it  valid.     Generally  speaking,  it  is 
sufficient  that  the  conviction  should  follow  the  words  of 
the  statute  on  which  the  conviction  is  founded ;  but  it 


would  not  be  enough  were  the  statute  so  worded  as  by 
its  words  to  include  acts  manifestly  within  its  intent. 
The  cases  referred  to  by  Mr.  James  are  apt  illustra- 
tions, but  it  appears  to  us  that  the  language  of  the 
statute  in  the  present  case  brings  it  within  the  rule, 
and  not  within  the  exception.  We  therefore  think 
that  there  should  be  no  rule.  Rule  refused. 


COURT   OF   EXCHEQUER. 

Reported    y  C.  J.  B.  Herts  let,  Esq.,  Barrlster-at-Law. 


Nov.  24  and  25. 

Reg.  v.  Pearham. 

Conviction — Statement  of  offence — 9  Geo.  4,  c.  129— 

Combination  Acts. 
A  conviction  under  thestat.  9  Geo.  4,  c.  129,  s.  3,  stated 
that  "  T.  P.  was  convicted  of  having  unlawfully  by 
threats  endeavoured  to  force  one  W.  J.,  who  was 
then  and  there  hired  in  his  capacity  and  business  of 
a  mason  by  T.  P.  and  W.  P.  to  depart  from  his  said 
hiring." 
The  information  of  C.  IL,  on  which  the  summons  was 
granted,  stated,  •*  /  live,  <fc.     On  Saturday  night,  the 
1st  Oct.  inst.,  I  was  in  the  G.  road,  with  W.  J.  and 
fifteen  or  sixteen  other  workmen,  all  engaged  by  Mr, 
P.  as  workmen.     W.  P.  was  there ;  he  came  in ;  he 
said  to  the  men,  '  If  you  there  work,  we  shall  con- 
sider you  as  blacks,  and  when  we  go  in  we  shall  strike 
against  you,  and  strike  against  you  all  over  Lon- 
don:"' 
Held,  that,  under  the  2  £  8  Vict.  c.  71,  s.  40,  the  convic- 
tion sufficiently  stated  the  offence,  as  it  followed  the 
words  of  the  statute  creating  it : 
Secondly,  that  the  information  sufficiently  stated  facts 

whicli  constituted  an  offence  under  the  statute. 
Semble,  that,  as  the  information  need  not  be  in  writing, 
if  all  the  parties  had  appeared  before  the  magistrate 
without  any  previous  information,  and  he  had  then 
heard  the  case,  the  conviction  would  be  supported. 
Edwin  James,  Q.  C.  (with  him  Wheeler  and  Gordon 
Allan)  applied  for  a  writ  of  habeas  corpus  to  bring  up 
the  body  of  William  Pearham,  then  in  custody  on  a  con- 
viction under  the  6  Geo.  4.  c  129,  s.  3,  with  a  view  to 
quash  the  conviction.  A  similar  application  hod  been 
made  to  the  Court  of  Queen's  Bench,  which  had  re- 
fused the  writ.  The  section  on  which  the  conviction 
was  founded  states :  "  That  from  and  after  the  passing 
of  the  Act,  if  any  person  shall,  by  violence  to  the 
person  or  property,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force,  or 
endeavour  to  force,  any  journeyman  or  workman  to 
depart  from  his  hiring,  employment,  or  work,  every 
person  so  offending,  being  convicted  thereof  as  in  man- 
ner hereinafter  mentioned,  shall  be  imprisoned,"  &c. 
The  conviction  in  this  case  was  as  follows: — "Me- 
tropolitan Police  District  and  Middlesex,  to  wit 
"Be  it  remembered  that  on  the  1st  day  of  Nov. 
in  the  23rd  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  and  in  the  year  of  our  Lord  1859,  William 
Pearham  is  convicted  before  one  William  Corrie,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  Clerkenwell  police-court,  in 
the  county  of  Middlesex,  and  within  the  metro- 
politan police  district,  of  having,  on  the  1st  day 
of  October,  in  the  year  of  our  Lord  1859,  and 
within  six  calendar  months  before  the  complaint 
on  oath  on  which  the  conviction  is  founded  was  made, 
at  the  parish  of  St.  Luke,  in  the  said  county  of 
Middlesex,  and  within  the  said  metropolitan  police 
district,  unlawfully,  by  threats,  endeavoured  to  force 
one  William  Jocelyn,  who  was  then  and  there  a  work- 
man, hired  in  the  trade  and  business  of  a  mason  by 
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Thomas  Piper  and  Wilson  Piper,  to  depart  from  his 
said  hiring,  contrary  to  the  Act  made  in  the  sixth  year 
of  the  reign  of  King  George  the  Fourth,  intituled,  '  An 
Act  to  repeal  the  laws  relating  to  the  combination  of 
workmen,  and  to  make  other  provisions  in  lieu  thereof.* 
And  I,  the  said  magistrate  sitting  at  the  police-court 
aforesaid,  do  hereby  order  and  adjudge  the  said  William 
Pearham  for  the  said  offence  to  be  committed  to  and 
confined  in  the  House  of  Correction  at  Coldbath-fields, 
in  the  said  county,  and  within  the  said  district,  for  the 
space  of  two  calendar  months.  Given  under  my  hand 
and  seal  the  day  and  year  first  above  written,  at  the 
police  court  aforesaid,  in  the  county  aforesaid,  and  within 
the  &aid  metropolitan  police  district.  (Signed)  William 
Corrie  (l.8.)"  To  this  conviction  it  was  objected  before 
the  Court  of  Q.  B.  that  it  did  not,  on  the  face  of  it,  contain 
or  set  out  any  offence  within  the  statute;  that  it  did  not 
set  out  what  the  threats  were,  and  did  not  state  that  they 
were  made,  in  point  of  fact,  to  anybody.  To  constitute 
a  good  conviction,  it  should  set  out  on  the  face  of  it — first, 
what  the  threats  were,  that  the  nature  of  them  might 
appear,  and  the  court  be  able  to  judge  of  (hem ; 
secondly,  it  should  apply  the  threats  to  some  person, 
and  state  that  they  were  used  to  the  party  sought  to  be 
intimidated,  or  at  least  to  some  person,  in  order  to 
affect  him.  Sufficient  should  appear  on  the  face  of  the 
conviction  to  enable  the  court  to  judge  whether  it  was 
in  accordance  with  the  Act :  (/?«  W.  Baker,  2  H.  &  N 
219.)  On  the  hearing  of  the  appeal  against  the  con- 
viction, counsel  for  the  prisoner  called  for  the  pro- 
duction of  the  information  which  formed  the  foundation 
of  the  whole  proceeding,  contending  that  the  offence 
should  appear  on  the  face  of  it.  The  information 
was  not  produced ;  but  since  the  unsuccessful  appli- 
cation for  the  writ  to  the  Court  of  Q.  B.  a  copy 
of  it  had  been  procured:  it  was  as  follows: — 
"  The  complaint,  on  oath,  of  Charles  Robjohn,  taken 
before  William  Corrie,  Esq.,  one  of  the  magistrates  of 
the  police-courts  of  the  metropolis,  sitting  at  the 
Clerkenwell  police-court,  within  the  metropolitan 
police  district,  on  the  18th  Oct  1859.  Charles 
Robjohn,  on  oath,  says :  — * I  live  at  No.  37, 
Luard-streot,  Caledonian-road.  I  am  in  the  employ 
of  Messrs.  Piper  and  Son,  Bishopsgate-street  On 
Saturday  night,  the  1st  Oct.  inst,  I  was  in  the  Goswell- 
road  with  William  Jocelyn  and  fifteen  or  sixteen  other 
workmen,  all  engaged  by  Messrs.  Piper  as  workmen. 
William  Pearham  was  there—  he  came  in ;  he  said  to  the 
men  "  If  you  there  work  we  shall  consider  you  as  blacks, 
and  when  we  go  in  we  shall  strike  against  you,  and 
strike  against  you  all  over  London."  He  followed  us  all 
the  way  to  my  house.' n  This  sets  out  no  offence  at 
all ;  it  merely  relates  the  idle  gossip  of  a  public-house 
— it  ought  to  state  an  offence  clearly :  (Reg.  v.  Bent, 
2  Car.  &  K.  157.)  [Bramwell,  B. — No  particular 
form  of  information  is  required— it  need  not  be  in 
writing.]  It  need  not  be  in  writing,  but  if  it  is  in 
writing  it  must  be  sufficient.  There  is  nothing  in  the 
information  or  in  the  conviction  a*  to  whom  the  threats 
were  addressed.  [Chaitnbll,  B. — That  is  all  matter 
of  evidence  for  the  magistrate.]  The  Act  of  last  ses- 
sion, 22  Vict,  c  34,  makes  a  combination  by  workmen 
legaL     He  also  cited  Paley  on  Convictions,  173. 

Cur.  ado.  vulL 
Nov.  25. — Pollock,  C.B.  delivered  judgment. — In 
the  case  of  William  Pearham,  convicted  before  a  magis- 
trate, and  the  conviction  affirmed  on  appeal,  Mr.  Edwin 
James  yesterday  applied  for  a  writ  of  habeas  corpus  to 
bring  him  up  before  this  court  on  the  ground  that  he 
was  unlawfully  detained,  the  conviction  being  illegal 
The  conviction  was  founded  upon  the  6  Geo.  4,  c.  129, 
a.  3,  which  makes  it  an  offence.  It  is  better  to  state 
it,  using  the  words  of  the  Act  of  Parliament.  The 
section  of  the  Act  makes  it  unlawful  to  "force  or  en- 
deavour to  force"  any  workman  from  his  engagement, 
cither  by  violence  to  the  person  or  property,  by  threats 


or  intimidation,  or  by  other  methods  stated  in  the  Act 
of  Parliament ;  the  offence  being  the  endeavouring  to 
force  a  man  from  performing  his  duty  and  contract, 
the  means  being  either  personal  violence  or  violence  to 
the  property,  threats  or  intimidation,  and  the  other 
means  mentioned  in  the  Act  of  Parliament.  On  the 
present  occasion  the  charge  is  that  it  was  by  threats  and 
intimidation.  It  appears  that  an  application  had  been 
made  to  the  Court  of  Q.B.,  who  gave  judgment  refusing 
the  writ,  on  the  ground  that  the  objections  made  to  the 
conviction  were  not  well  founded.  The  objections  which 
were  repeated  by  Mr.  James  yesterday  on  the  application 
to  us  were  these :  first,  he  said  that  the  nature  of  the 
threats  was  not  set  out ;  and,  secondly,  that  it  was  not 
set  out  to  whom  the  threats  were  made.  And  then  Mr. 
James  stated  that  the  character  and  description  of  the 
threat  ought  to  be  set  out,  so  that  the  court  might 
judge  whether  it  was  that  description  of  threat  that 
would  be  within  the  intention  of  the  Legislature ;  and, 
secondly,  that  it  should  be  set  out  to  whom  the  threat 
was  made,  that  the  court  might  see  that  the  threat 
was  made  under  circumstances  so  that  the  offence 
could  be  committed  by  the  means  charged  in  the  con- 
viction. The  answer  to  these  objections  given  by  the 
Court  of  Q.B.  is  in  substance  this :  The  48th  section  of 
the  2  &3  Vict.  c.  71,  commonly  called  the  Metropoli- 
tan Police  Act,  provides  that  in  all  cases  of  conviction 
it  shall  be  sufficient  if  the  offence  is  set  out  in  the 
conviction  in  the  very  language  in  which  the  offence  is 
described  in  the  Act  of  Parliament  creating  it  My 
brother  Channel!,  yesterday,  in  the  course  of  the  argu- 
ment, did  in  reality  give  a  very  distinct  and  clear 
answer  to  this  objection,  which  was  this :  the  offence 
is,  "  forcing,  or  endeavouring  to  force,  a  workman  to 
leave  his  employment" — the  means  charged  in  the 
present  instance,  "  by  threats  and  intimidation."  To 
whom  the  threats  were  addressed,  and  whether  they 
were  threatB  of  a  description  that  might  have 
acted  on  his  mind  so  as  to  produce  the  effect 
of  working  out  the  crime  charged,  that  is  all 
matter  of  evidence ;  and  if  the  magistrate  be 
satisfied  that  the  evidence  is  of  threats  addressed  to  a 
person  so  as  to  create  the  offence,  it  is  only  necessary 
for  him  to  set  out  in  the  conviction  that  he  convicts 
the  party  of  the  offence  in  the  very  language  of  the 
Act,  and  the  conviction  in  the  present  case  complies 
with  the  requisites  of  the  statute.  We  are  of  opinion, 
therefore,  that  the  judgment  given  by  the  Court  of 
Q.B.  upon  this  precise  point  is  perfectly  correct.  In 
reality,  the  grounds  of  objection  taken  by  Mr.  James 
reduce  themselves  to  one,  namely,  that  the  offence  is 
not  so  described  as  that  the  court  can  perceive  that  the 
offence  has  been  committed.  We  think  the  Q.  B.  is 
perfectly  right,  and  in  conformity  with  what  they  have 
held,  as  far  as  that  ground  is  concerned,  we  ought  to 
refuse  the  writ  But  Mr.  James  presented  another 
matter  to  our  attention.  He  brought  before  us  by  affi- 
davit what  professes  to  be  a  copy  of  the  information 
that  was  filed,  and  upon  which  the  magistrate  granted 
the  summons ;  the  parties  being  before  him,  he  then 
proceeded  to  inquire,  and  convicted  the  defendant 
Now,  the  information  which  is  brought  before  us  is 
this :  u  The  complaint  of  Charles  Robjohn,  made  before 
William  Corrie,  Esq.,  one  of  the  magistrates,"  and  so 
on ;  then  "  the  informant  upon  his  oath  says,  *  I  live,' 
&c  ;  and  then  be  says  this,  'On  Saturday  night,  the  1st 
Oct  inst,  I  was  in  Goswell-road  with  William  Jocelyn  and 
fifteen  or  sixteen  other  workmen,  all  engaged  by  Messrs. 
Piper  as  workmen;  William  Pearham  was  there ;  he  came 
in  ;  he  said  to  the  men,  *  If  you  there  work  we  shall  con- 
sider you  as  blacks,  and  when  we  go  in  we  shall  strike 
against  you,  and  strike  against  you  all  over  London.' 
He  followed  us  all  the  way  to  my  house.' "  It  appears 
to  me  and  to  all  my  learned  brethren  that  this  is  a  state- 
ment of  the  facts  which  constitute  the  offence,  though 
it  is   not   a  statement   of    the    offence    as    it    is 
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described  in  the  conviction  or  in  the  statute.  It 
is  impossible,  I  think,  to  doubt  what  is  the 
meaning  of  this,  and  what  is  the  object  of  it  It  is 
impossible  to  doubt  that  there  is  here  evidence  of  a 
threat — "  we  shall  consider  you  as  blacks."  It  is  not 
necessary  that  in  the  information  those  words  should 
be  explained.  It  appears  to  us,  therefore,  that  this 
information  does  substantially  contain  a  complaint  of 
the  offence,  because  it  contains  a  statement  of  those 
facts  which  constitute  the  offence.  It  may,  however, 
be  very  much  doubted  whether,  as  it  is  clear  the  in- 
formation need  not  be  in  writing,  if  all  the  parties  were 
before  the  magistrate,  and  complaint  was  made  not  in 
writing,  and  the  magistrate  then  and  there  heard  all 
the  parties  and  came  to  the  conclusion  which  he  has 
recorded  in  the  conviction — it  may  be  very  well 
doubted  whether  it  would  not  be  perfectly  sufficient, 
and  whether  it  was  necessary  that  there  should  be  any 
other  information  than  what  was  given  on  the  occasion. 
Apart  from  that,  we  think  that  this  information  does 
contain  substantially  a  statement  of  a  part  of  the 
oifenee  upon  which  the  justice  was  justified  and  entitled 
and  empowered  to  act,  and  that  it  was  his  duty  to  do 
so.  On  the  whole  we  think  the  conviction  right  The 
additional  objection  presented  has  really  no  foundation 
when  it  comes  to  be  examined.  With  respect  to  this 
ground  also  the  application  for  the  writ  must  be  re- 
fold. Writ  refuted. 


COURT  OF   QUEEN'S  BENCH. 

Reported  by  Johh  Thompson,  T.  W.  Saundbb*,  and  G.  J.  B 
HnTSLB-r,  Kaqra,  BitrrUters-at-Law. 

Wednesday,  Nw.  23. 
Reo.  v.  The  Justices  op  Leicestershire. 
Nuisance*  Removal  Act  -18  f  19  Vict.  c.  121,  a.  40— 
Appeal — Recognisance — Computation  of  time — Sun- 
day. 

The  Nuisance*  Removal  Act,  by  sect.  40,  provide*  that 
the  appellant  shall  not  be  heard  in  support  of  the 
ofpealu  less,  within  fourteen  day*  after  the  making 
of  the  order  appealed  against,  he  shall  give  notine  of 
oppeaf,  and  shall,  within  two  day*  of  giving  ttiich  notice, 
enter  into  a  recognisance  to  try  the  appeal 

Certain  justices  made  an  order  under  the  above  Act 

on  the  1 3  A,  which  wa*  served  on  the  24th.     On  the 

2&A  notice  of  ttpp.  al  wa*  given,  aad  on  Saturday, 

the  21th,  the  appellant  made  unsuccessful  effort*  to 

find  a  justice  to  take  the  recognisance,  and  on  hi* 

going  on  the  following  Afo?tduy,  the  justice  refused  to 
take  it: 

BeU,  that  the  justice  wa*  right ;  that  Sunday  tons  to  be 
considered  as  erne  of  the  two  days  allowed  for  eiUering 
iido  the  recognisance  nfter  notice  of  appeal. 
Merewether  moved  for  a  rule,  calling  on  the  justices 
of  Leicestershire  to  show  cause  why  they  should  not 
bear  an  appeal  from  an  order  made  under  the  Nuisances 
Removal  Act,  18  &  19  Vict  c  121.  It  appeared  that 
applicant  (Simkins)  was  summoned  by  the  inspector 
of  nuisances  before  two  justices  for  an  infringement  of 
th«  Nuisances  Removal  Act,  and  the  order  in  question 
was  made  by  the  justices  against  the  present  applicant 
on  the  13th  of  the  month,  and  was  served  upon 
him  at  his  residence,  three-and-a-half  miles  from  Lei- 
cester, on  the  24th.  On  the  25th  he  consulted 
with  his  solicitor  on  the  subject  of  the  order, 
and  on  the  following  day,  the  26th,  a  notice 
of  appeal  was  regularly  served.  On  Saturday,  the 
27th,  he  went  with  the  intention  of  entering  into 
the  requisite  recognisances,  but  he  was  unable  to  find  a 
justice,  and  on  his  presenting  himself  on  the  following 
Monday,  an  objection  was  made  that  he  was  too  late, 
**  the  statute  required  that  the  recognisances  should 
he  entered  into  within  two  days  after  the  appeal,  and 
Sunday  intervening  the  Monday  was  the  third  day.  By 
Mag.  C. 


the  40th  section  of  the  statute  in  question,  it  is  enacted 
that  u  the  appellant  shall  not  be  heard  in  support  of 
the  appeal,  unless  within  fourteen  days  after  the  making 
of  the  order  appealed  against  he  give  to  the  local 
authority  notice,  in  writing,  stating  his  intention  to 
bring  such  appeal,  together  with  a  statement  in  writing, 
of  the  grounds  of  appeal,  and  shall  within  two  days  of 
giving  such  notice  enter  into  a  recognisance  before  some 
justice  of  the  peace,  with  sufficient  securities  conditioned 
to  try  such  appeal,"  &c  In  the  present  case  the  appli- 
cant had  done  all  he  could  do  to  comply  with  the 
requirements  of  the  statute.  The  statute  must  be  read 
to  mean  that  the  recognisance  shall  be  entered  into 
within  two  clear  days  on  which  business  is  transacted, 
and  cannot  be  held  to  include  Sunday  as  one  of  them  : 
( Jf 'orris  v.  Barrett,  1  L.  T.  Rep.  N  S.  38  )  The  case  o  f 
Peacock  v.  The  Queen,  2  C.  B.,  N.  S.,  is  distinguishable  ; 
there  the  party  had  power  to  comply  with  the  termsof  the 
Act ;  here  he  has  dune  everything  in  his  power,  but  was 
unable  to  do  so.  [Cromftox,  J. — It  was  not  necessary 
that  he  bhould  wait  until  the  order  was  drawn  up  ;  he 
might  have  given  his  notice  uf  appeal  earlier.] 

Cromptox,  J. — I  am  of  opinion  that  we  should  not 
grant  a  rule.  The  general  rule  of  construction  is  well 
laid  down  in  Peacock  v.  The  Queen ;  there  the  court 
of  C.P.  held  that,  unless  Sunday  was  specially  excluded 
by  the  statute,  it  counts  as  one  of  the  days  specified  in 
it.  No  doubt  a  different  rule  obtains  in  matters  of 
procedure  before  the  courts ;  but  that  is  under  an  old 
rule  of  court.  Here  the  appellant  might  have  given 
notice  of  appeal  at  an  earlier  time  within  the  fourteen 
days,  and  by  so  doing  hare  avoided  the  chance  of  being 
thrown  over  the  Sunday.  As  it  is,  we  cannot  put  a 
different  construction  from  that  put  upon  the  statute  in 
the  case  of  Peacock  v.  The  Queen.  \ 

Hill,  J. — I  am  of  the  same  opinion.  When  an  Act 
of  Parliament  gives  a  particular  time  for  doing  a  par- 
ticular thing,  without  making  any  special  mention  of 
Sunday,  it  must  be  taken  that  Sunday  is  to  be  re- 
regarded  in  construing  the  Act  as  any  other  day. 

Blackburn,  J.  concurred  Rule  refused. 


Tuesday,  No*.  22. 

Reo.  v.  Justices  of  Monmouthshire. 

Public  bridge  -43   Geo.  3,  c.  59,  *.  2 — Mandamus  to 

justices  to  widen. 
The  43  Geo.  3,  c.  59,  *.  2,  provide*  that  where  any 
bridge  ■  epaired  at  the  expense  of  the  county  shall  be 
narrow  and  incommadi  u*%  it  sha'l  and  may  be 
lawful  for  the  justice*  at  thrir  general  qwtrter 
sessions  to  order  and  direct  such  bridge  to  be  widened, 
ifc.,and  that  no  money  shall  be  applied  to  tfo-  alteration 
of  any  such  bridge  until  presentment  shall  have  been 
made  according  to  one  oj  the  statu' e*  relating  to 
public  bridges : 
Held,  tha4  theporer  so  given  to  the  justice*  is  discre- 
tionary, and  the  court  therefore  refitted  a  mandamus 
to  compel  them  to  widen  a  bridge : 
Held,  further,  that  the  finding  of  an  indictment  at 
common  law  wa*  not  such  a  presentment  as  required 
by  the  statute. 

DowdesweU  moved  for  a  rule  calling  on  the  justices 
of  Monmouthshire  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  take  steps  for 
widening  and  improving,  &c,  Newport  bridge.  The 
43  Geo.  3,  c.  59,  s.  2,  provides  that  "when  any 
bridge,  or  bridges  or  roads  at  the  end  thereof,  repaired  at 
the  expense  of  any  county,  shall  be  narrow  and  incom- 
modious, it  shall  and  may  be  lawful  to  and  for  the  said 
justices  at  any  of  their  general  quarter  sessions  to  order 
and  direct  such  bridge  or  bridges  or  roads  to  be 
widened,  improved,  and  made  commodious  for  the 
public ;"  and  it  goes  on  to  provide  u  that  no  money 
shall  be  applied  to  the  amendment  or  alteration  of  any 
such  bridge  or  bridges,  until  presentment  shall  have 
been  made  of  the  insufficiency,  inoonveniency  or  want 
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of  reparation  of  such  bridge  or  bridges  in  pursuance  of 
some  or  one  of  the  statutes  made  and  now  in  force  con- 
cerning public  bridges."  The  bridge  in  question  was 
buill  in  1810,  tiie  population  of  Newport  at  that  time 
being  2000 ;  the  present  population  amounted  to 
28,000,  and  there  were,  farther,  2000  living  in  Christ- 
church,  on  the  other  side  of  the  bridge.  The  entire 
width  of  the  bridge  was  twenty-one  feet,  and,  allowing 
for  footpaths,  there  was  but  fifteen  feet  left  for  the 
carriage-way,  besides  which  there  was  a  descent  of  one 
in  twenty-one.  In  1857  a  discussion  took  place  with 
reference  to  the  bridge,  and  an  indictment  was  found 
on  the  ground  th.r  it  was  too  nmrow  ;  but  it  was  after- 
wards discovered  that  the  case  of  R.  v.  Dixon,  4  B.  & 
C.  670,  decided  that  no  indictment  would  lie  to  widen 
a  bridge ;  but  for  such  a  remedy  it  mu<t  lie  in  a  ruinous 
state.  No  other  presentment  had  been  made.  The 
statute  must  be  read  as  imperative,  and  a  mandamus 
will  lie. 

Cromptos,  J. — I  am  of  opinion  that  there  should 
be  no  rule.  We  ought  not  to  grant  the  prerogative 
writ  of  mandamus  unless  we  see  a  clear  right  on  which 
it  should  issue,  an  1  not  to  bring  a  party  forward,  that 
advantageous  terms  may  be  made.  Then  is  this 
enactment  discretionary  or  compulsory?  and  that  de- 
pends principally  upon  the  subject-matter  of  the 
enactment,  unless  there  be  something  to  the  contrary. 
Prima  facie  these  words  are  permissive ;  and  so  they 
should  be  held,  unless  it  be  clear  that  the  Legislature 
intended  otherwise.  In  the  case  of  Reg.  v.  The  Bishop 
of Chichester,  33  L.  T.  Rep.  301,  Wightman,  J.  held 
that  the  issuing  a  commission  under  the  Church  Dis- 
cipline Act  was  discretionary.  Prima  facie  we  should 
read  "may"  in  its  primary  sense,  but  that  will  bear 
jmodifu.it ion  if  it  appears  from  the  subject-matter  to 
be  dealt  with,  that  it  would  be  inconsistent  or  im- 
proper. Now  I  think  it  is  clearly  discretionary.  The 
justices  are  to  take  all  the  mat  •.«  s  into  their  consideration ; 
and  those  are  mailers  for  Mieir  discretion ;  and  in  such 
cases  no  doubt  the  Legislature  intended  to  give  a  dis- 
cretion ;  and  on  that  ground  I  think  there  should  be 
no  rule. 

Hill,  J. — Mr.  Dowdeswell  referred  to  the  preamble 
of  this  statute,  end  to  the  2nd  section.  The  words  "  it 
shall  be  lawful"  may  undoubtedly  be  imperative  or  other- 
wise, and  that  depends  on  the  subject-in  stter.  Then  look- 
ing at  the  subject-matter  here,  I  do  not  think  it  is  such  as 
to  be  imperative.  Great  expeuses  might  be  incurred ; 
who  are  to  judge  of  them  ?  It  appears  to  me  that  they 
are  left  to  the  discretion  of  the  justices;  they  have 
considered,  and  think  the  expenses  ought  not  to  be 
incurred.  1  think,  therefore,  the  rule  ought  to  be 
refused.  I  would  odd  that  I  think  the  proviso  at  the 
end  of  the  2nd  section  is  imperative,  and  Mr.  Dowdes- 
well failed  to  persuade  me  th.it  an  indictment  at  com- 
mon law  is  such  a  presentment  as  is  there  intended. 

Blackburn,  J. — The  improvement  made  by  the 
works  and  the  expense  must  be  proportionate,  and  it 
is  not  necessary  that  the  justices  should  do  works, 
however  disproportionate  the  improvement  and  expense 
may  be,  aud  of  this  they  are  the  proper  judges;  and 
therefore  this  enactment,  to  my  mind,  is  clearly  dis- 
cretionary. And  I  further  agree  that  the  proviso  at  the 
end  of  the  2nd  second  has  not  boeu  satisfied ;  therefore 
I  think  there  should  be  no  rule.  Rule  refuted. 


COTOT  OF  COMMON  BENCH. 

Repoited  by  Pakikl  Thomas  Evans  and  R.  Vatohak 
Wiluams,  Esqts.,  ttnrrUters-at-Law. 


Nov.  16  and  24. 
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Proctor  (appellant)  v.  Annison  (respondent). 
County  tvte—  Copyhold  house  in  tenements— 2  WiiL  4 

c.  45,  9.  25. 


The  respondent  is  the  owner  of  a  copyhold  house  of 
into  stories  high,  situated  m  a  borough.  Neither 
four  t>,  with  the  staircase  and  entrance  pottage,  of 
the  yearly  mlut  of  10L  The  floors  are  kt  as  dis- 
tinct Umewtnts,  at  a  yearly  rent  of  less  tha>  \QL,  t » 
a  separate  Unaut,  from  year  to  year.  Except  as  to 
the  common  use  of  the  e  trance-passage,  each  tenant 
Jut*  always  had  the  exclusive  use  and  occupation  of 
the  tet.  ement  so  let  to  him.  The  house  is  of  more 
thiin  the  cltar  yearly  value  of  10/.  oter  and  above 
all  rents  and  charges  payable  thereout,  and  would 
therefore  confe>  a  vote  for  the  borough.  The  owner 
claimed  to  vote  in  reaped  thereoj  at  the  election  of 
knights  of  the  shire  : 

Held,  that,  the  ten  ments  being  in  a  vertical  lir.e  under 
one  roof,  he  was  disqualified  by  sect.  25  of  (Reform 
Act)  2  WUL  4,  c  45,  J  roan  voting  at  elections  for 
the  county. 

CASE. 

At  the  court  for  revision  of  the  list  of  voters  in 
the  election  of  knights  of  the  shire  for  the  northern 
division  of  the  comity  of  Durham,  holden  at  Sunder- 
land, in  the  said  northern  division,  on  the  6th  day  of 
October,  in  the  year  of  our  Lord  1859,  before  me, 
Edward  Thomas  Chitty,  the  barrister  appointed  in  this 
year  to  revise  the  list  of  voters  in  such  election  for 
the  county  of  Durham,  William  Proctor  the  younger 
objected  to  the  name  of  Ralph  Annison  being  retained 
in  the  township  of  I>i>h<  pwearmouth  list  of  voters  in 
such  election  f,r  the  said  division,  and  Ralph  Annison 
appeared  for  the  purpose  of  maintaining  his  right  to 
be  retained  in  the  list. 

Ralph  Annison  was  entered  in  the  list  thus : — 


Amiton,  Katph 


IS,  Sans- si  reel .. 


Cop\ho1d  bona*  In 
teaemeott,  D'Arcy- 
atreet. 


Many  years  ago  he  became  seised  at  law  in  his 
demesne  as  of  fee  at  the  will  of  the  lord  of  the 
manor,  according  to  the  custom  of  the  manor,  of  the 
copyhold  house  so  de  cribed  in  the  list,  and  has  ever 
since  continued  so  seised  and  been  in  the  actual 
receipt  for  his  own  use  of  the  rents  aud  profits.  The 
house  is  of  more  than  the  clear  yearly  value  of  lul 
over  and  above  all  rents  and  charges  payable  out  of 
and  in  respect  of  the  same.  It  is  situate  within  the 
borough  of  Sunderland,  which  borough  was  for 
electoral  purposes  created  by  the  Reform  Act  (2 
Will.  4,  c  45).  It  is  two  stories  or  floo-s 
high;  has  only  one  eutrauco  from  the  street, 
aud  a  door  at  that  entrance  with  a  bolt,  but  no  lock 
on  ir.  The  entrance  passage  and  staircase  and 
landing  at  the  top  of  the  staircase  are  the  same  as  in 
ordinary  dwelling-houses.  All  the  doors  of  the  rooms 
of  the  house  have  locks.  Neither  floor  is  with  the 
staircase  and  entrance  passage  of  the  yearly  value  of 
so  much  as  ten  pounds.  Each  floor  has  been  always 
let  separate,  and  as  a  distinct  tenement  of  Ralph 
Annison,  at  a  yearly  rent  of  less  than  ten  pounds,  to  a 
separate  tenant  from  year  to  year,  the  tenant  of  the 
upper  floor  having  the  staircase  and  the  use  in  com- 
mon with  the  other  tenant  of  the  entrance  passagr. 
Except  as  to  such  common  use  of  the  entrance  passage, 
Siu-li  tenant  has  always,  and  throughout  the  six  months 
Aiding  on  the  last  day  of  July,  had  the  exclusive  use 
«nd  occupation  of  the  tenement  so  let  to  him.  The 
entrance  door  has  very  rarely  been  bolted  or  fastened  ; 
the  doors  of  the  rooms  have  been  locked  by  night,  and 
but  for  such  locking  there  would  have  been  free  access 
from  the  street  into  the  rooms.  The  whole  house 
mi^ht  conveniently  be  the  residence  of  one  family. 

The  objection  was,  that  upon  the  facts  above  stated, 
Ralph  Annison  was,  by  the  25th  section  of  the  Reform 
Act  (2  Will.  4,  c  45),  not  entitled  to  have  his  name 
retained  on  the  list. 

1  decided  that  the  section  did  not  affect  his  right, 
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and  that  his  name  should  be  retained  on  the  list.     If  I 
was  wrong,  his  name  should  be  erased  from  the  list. 

The  same  William  Proctor  the  younger  also  objected 
to  the  retention  on  the  said  list  of  the  names  of  the 
fifty-two  other  persons  whose  names  arc  given  in  the 
list  appended  to  this  case.  The  facts  material  to  the 
matter  in  question,  and  the  objections,  were  in  each  case 
tho  >amc  as  in  the  above  case  of  Ralph  Annison.  I  over- 
ruled the  objections  and  decided  that  each  of  the  names 
ought  to  be  retained  on  the  said  township  list.  If  I 
was  wrong,  the  names  ought  to  be  erased  from  the 
list 

The  said  William  Proctor  the  younger  appealed  from 
hit  decision  in  each  of  the  above  cases,  and  I  enler- 
t.dned  the  appeals.  The  several  appeals  depend  on  the 
same  decision,  and  ought  to  be  consolidated.  I  named 
the  said  William  Proctor  the  younger  to  be  the  appel- 
lant, and  Ralph  Annison  to  be  the  respondent  in  the 
consolidated  appeal. 

SfanUty  for  the  appellant. — Here  the  voter  seeks  to 
be  retained  on  the  list  of  voters  for  the  county  of 
Durham  in  respect  of  a  copyhold  honse  in  Sunder- 
land, the  rent  of  which  is  now  10/.,  and  the  question 
arises  whether,  under  the  circumstances,  he  is  entitled 
fc>  vote  as  he  claims  to  vote.     That  will  depend  upon 
the  construction  the  court  will  put  upon  sect.  25  of 
the  Reform  Act  (2  Will.  4,  c.  45),  which  enacts  "  that 
no  person  shall  be  ent'.tled  to  vote  in  the  election   of  a 
knight  or  knights  of  the  shire  in  respect  of  his  estate 
or  interest  as  a  copyhold  or  customary  tenant,  or  tenant 
in  ancient  demesne  h' tiding  by  copy  of  court-roll,  or  as 
such  lessee  or  assignee,  or  as  such  tenant  and  occupier 
as  aforesaid,  in  any  house,  warehouse,   counting-house, 
•hop  or    other  building,  such  house,  warehouse,  &c. 
being  either  separately  or  jointly  wifh  the  land  so  oc- 
cupied therewith  of  such  value  as  would,  according 
to  the  provision  hereinafter  contained,  confer  on  him 
or  any  other  person  the  right  of  voting  for  any  city  or 
boruugh,  whether  he  or  any  other  person  shall  or  shall 
n->t  have  actually  acquired  the  right  to  vote  for  such 
city  or  borough  in  respect  thereof.'1     The  27th  section 
enacts,  **  that  in  every  city  or  borough,  every  male  per- 
son of  full  age,  &c,  who  shall  occupy  within  such  city 
or  borough,  as  owner  or  tenant,  any  house,  warehouse, 
ore.  being  either  separately  or  jointly  with  any  land 
within  such   city  or  borough  or  place  occupied  there- 
with by  him  as  owner  or  as  tenant,  under  the  same 
budlord  of  the  clear  yearly  value  of  not  less  than  10/., 
shall,  if  duly  registered  accordingly,  be  entitled  to  vote 
in  the  election  of  a  member  or  members  to  serve  in 
Parliament,"  Sec.     Here  the  respondent  does  not  hi  m 
self  occupy  the  house,  but  he  lets  it  out  to  tenants — 
say  to  two  tenants,  at  5/L   a-year  rent  each — and  he 
seeks  to  vote  for  the  county  in  respect  of  the  whole 
house.     No  doubt,  if  he  were  himself  in  occupation,  he 
would  be  entitled  to  vote  for  the  borough.     It  may 
be  tint  no  one  is  entitled  to  vote  in  respect  of  the 
house  f<*r    the  borough,  but  that  is   not    the    ques- 
tion.     The  point  is,  can   a  person  claim  to  vote  for 
copyhold  premises   situate  in   a  borough,   when   the 
same  is  let  out  to  several  tenants,  neither  of  whom 
holds    to    an  amount    of   rent   which  would  entitle 
hira   to  a   vote  for  the  borough?     It   is   con* ended 
that    the   owner  of    such   a  copyhold   bouse   so   let 
out  is  not  entitled  to  a  vote  for  the  county  in  respect 
of  it     It  is  value,  and  not  occupation,  that  is  the  test ; 
and  it  is  to  value,  and  that  alone,  the  25th  section  re- 
lates. 

Darison  for  the  respondent— It  is  clear  that  a  per- 
son occupying  to  the  extent  of  10/.  can  vote  (within 
the  provision  of  the  27th  section)  for  a  borough.  It 
is  also  clear,  that  the  same  meaning  should  be 
attached  to  the  same  words  in  the  25th  section.  The 
words  u  house  or  building"  may  apply  to  a  part  of  a 
bouse.  By  sect  19  of  the  Reform  Act,  u  every  male 
person  seised  at  law  or  in  equity  of  any  lands  or  tene- 


ments of  copyhold  or  any  other  tenure  whatsoever, 
except  freehold,  for  his  own  life,  &c.  or  for  any  larger 
estate,  of  the  clear  yearly  value  of  not  less  than  10/. 
over  and  above  all  rents  and  charges  payable  thereon, 
shall  be  entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  in  which  such  land»  or  tenements 
shall  be  situated."  But  there  is  a  case  conclusive  on 
the  point  (Wre©6  v.  The  Overseers  of Birmingham,  1 
Lutw.  1 8),  where  it  was  held  that  "  a  lessee  of  house* 
situate  within  a  borough,  for  the  unexpired  residue  of 
a  term  originally  created  for  not  less  than  sixty  years, 
is  entitled  to  vote  for  the  county  in  respect  of  such  of 
the  houses  as  are  not  indiviJnally  of  sufficient  value 
to  give  a  right  of  voting  for  the  borough,  but 
are  collectively  of  the  clear  yearly  value  of  not 
less  than  10/.  over  and  above  nil  rents  and  charges 
payable  out  of  or  in  respect  of  the  same;  although 
one  of  the  houses  *  comprised  in  the  lease  is  of 
sufficient  value  to  confer  the  borough  franchise.** 
In  Welsby  and  Beavan's  Ohitty's  Statutes,  in  a 
note  to  the  25th  section  of  the  Reform  Act  the  effect 
of  the  clause  is  said  to  be  this  ;  that  by  it  "  the  party 
is  excluded  from  the  county  franchise  if  the  property 
be  of  such  a  description  and  value,  and  so  occupied, 
that  it  might  be  made  use  of  for  the  purpose  of  ac- 
quiring a  vote  for  the  city  or  borough  either  by  the 
claimant  himself  or  any  other  person." 

Mani*ty  in  reply. — The  respondent  would  have  the 
court  read  the  25th  section  as  if  at  theendof  it  the  words 
"  and  so  occupy  "  as  to  give  the  qualification  were  in- 
troduced. As  is  pointed  out  in  the  note  to  Chitty's 
Statutes,  there  is  a  marked  distinction  between  the 
language  of  the  24th  and  25th  sections ;  in  the  former 
section  it  turns  on  occupation ;  in  the  latter,  on  value. 
[Williams,  J. — The  question  is,  whether  one  house 
split  into  tenements  is  to  be  considered  as  several 
copyhold  houses.]  The  statute  says  in  effect  this: 
"  If  you  are  the  owner  of  a  house  in  a  borough  of  such 
a  value  as  you  might,  if  you  choose,  get  a  borough 
vote  for  it,  you  shall  not  have  a  vote  for  the  county  in 
respect  of  it."  [William  a,  J. — If  this  is  to  be  looked 
at  as  a  single  house,  you  are  right ;  if  it  is  to  be  re- 
garded as  houses,  you  are  wrong.  It  has  been  held,  in 
Webb  v.  The  Overseers  of  Birmingham,  that  the  vote 
may  be  in  respect  of  several  bouses.]  The  case  speaks 
of  the  tenement  as  "  a  house,"  not  "  as  houses."  As 
the  claim  stands,  it  is  in  respect  of  a  copyhold  house  in 
"  tenements."  Value,  and  that  alone,  is  the  test,  not 
occupation.  Cur.  adv.  vtUt. 

Davison,  at  request  of  the  Court,  gave  references  to 
the  following  cases: — Wright  v.  Tie  Town  Clerk  of 
Stockport,  1  Lutw.  32;  Scole  v.  ttuggett,  1  Lutw. 
198;  Daniel  v.  Coulsting,  1  Lutw.  230;  Toms  v. 
lAtckttt,  2  Lutw.  19 ;  Downing  v.  Lucked,  2  Lutw. 
33. 

Nov.  24.— Erle,  C.J. — In  this  case  the  claimant 
is  the  owner  of  a  copyhold  house  of  such  value 
as  would  confer  on  him  the  right  of  voting  for  the 
borough,  and  cause  him  therefore  to  be  disqualified, 
according  to  the  express  words  of  sect.  25,  for  the 
county;  but  he  has  contended  that  the  letting  of 
the  house  to  separate  tenants  in  such  a  manner 
as  would  give  to  them  a  qualification  for  the  borough 
as  separate  tenements,  and  if  they  were  of  sufficient 
value,  makes  the  single  honse  equivalent  to  sepa- 
rate houses  during  the  time  it  is  so  occupied ;  and  it 
is  true  that  if  the  two  tenements,  instead  of  being  in  a 
veitical  line  under  the  same  roof,  had  been  in  a  hori- 
zontal line  under  separate  roofs,  the  separate  value  of 
each  being  insufficient  for  the  borough,  but  the  aggregate 
value  being  sufficient  for  the  county,  that  would  have 
qualified  for  the  county,  as  in  Webb  v.  The  Overseers  of 
Birmingham.  But,  in  the  case  supposed,  they  would 
be  separate  houses.  Here  it  is  found  to  be  one  house, 
and  being  so,  it  gives  no  qualification  for  the  county. 
The  clause  at  the  end  of  the  section  expressly  provide! 
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that  it  is  immaterial  whether  the  owner  or  any  other 
person  shall  have  acquired  the  right  to  vote  for  the 
borough  in  respect  of  the  same  house  or  not.  There- 
fore the  judgment  is  for  the  appellant,  and  the  decision 
of  the  revising  barrister  will  be  reversed. 

Appeal  allowed. — Judgment  fur  appellant  with  costs. 


COURT   OF   EXCHEQUER 

Reported  by  F.  Bailkt  and  J   Duhba*,  Eaqr*., 
Barristers-ai-Law. 


Wednesday,  Nov.  16. 
White  v.  Leeson. 
Private  road  :ay — Local  private  Act  authorising  tenant 
for  life  -o  set  out — Construction—  Who  to  use  such 
roadway. 
A  private  local  Act  of  Parliament,  passed  2\st  June 
1836,  was  intitutled  "  An  Act  to  enable  the  Rev.  J. 
White,  and  those  entitled  to  certain  estates  at  Bon- 
church,  Isle  of  Wight,  to  grant  building  leases*  and 
sect.  8  enacted,  that  it  should  be  lawful  for  the  per- 
sons for  the  time  being  empowered  by  that  Act,  *'  to 
grant  leases  to  lay  out  and  appropriate,  dV.,  any  part 
of  >he  said  land   and  hereditaments  thereinbefore 
authorised  to  be  laid  out  as,  and  for  a  wy  or  ways, 
street  or  streets,  avenue  or  acenues,squareor  squares, 
passage  or  passages,  sewer  or  s*wers,  or  other  con- 
veniences for  the  general  improvement  of  the  estate, 
and  the  accommodation  of  the  tenants  and  occupiers 
thereof." 
The  plaintiff,   tenant  Jor  l\fe,  had  granted  certain 
building  leases  of  and  laid  out,  a  certain  roadway 
on  part  of  the  said  ertate,  and  granted  the  use  of  the 
said  roadway  to  A.  B.  and  C.  D.,  their  respective 
executors,  administrators    and    assigns,    servants, 
tenants  or  oca  piers,  for  the  time  being,  of  certain 
lands  specified  and  leased  to  the  said  A.  B.  and  C.  />.. 
having  a  covenant  from  C.  D.  to  repair  the  said 
roadway,  dV.     The  defendant,  being  a  tenant  of 
another  part  of  the  estate  authorised  to  be  leased  by 
the  Act  of  Parliament,  used  the  said  roadway, 
having  no  right  or  authority  from  or  under  the 
plaintiff  or  A.  B.  or  C.  I).,  but  claiming  to  use  such 
roadway,  he  being  a  tenant  of  a  part  of  the  estate 
so  leased  under  the  Act  of  Parliament : 
Held,  by  the  Court,  that  he  was  not  authorised  to  do 
so,  as  the  way  was  not  public.     There  was  no  grant 
of  way  over  it,  nor  hcence  to  use  it,  to  him  or  any 
one  under  whom  he  claimed. 

The  declaration  stated  that  the  defendant  heretofore, 
to  wit,  on  the  20th  S<  pt.  1858,  with  certain  horses 
and  carts  broke  and  entered  certain  land  of  the  plain- 
tiff, to  wit,  a  certain  roadway  of  the  plaintiff  running 
through  certain  lands  and  premises  called  Horseshoe- 
bay,  situate  in  the  parish  of  Bonchurch,  in  the  Isle  of 
Wight,  which  had  theretofore  been  demised  to  one 
Jonathan  Joliffe  down  to  the  sea,  and  forming  the 
eastern  extremity  of  a  certain  private  road  from  the 
village  of  Bonchurch  to  the  sea;  and  the  plaintiff 
claimed  50& 

Plea  2. — That  long  before  and  until  and  at  the  time  of 
committing  the  said  alleged  trespass,  one  Rosa  White, 
the  wife  of  the  plaintiff,  was  entitled  for  life,  and  the 
plaintiff  during  all  the  time  aforesaid  was  entitled  in 
her  right,  as  the  husband  of  the  said  Rosa,  to  the  said 
land  in  which  the  said  supposed  trespass  is  alleged  to 
have  been  committed ;  and  also  to  divers  lands  and 
hereditaments  partly  abutting  upon  and  contiguous  to 
and  partly  in  the  neighbourhood  of  the  said  land,  to 
wit,  the  said  roadway,  and  lying  in  the  parish  of  Bon- 
church, in  the  Isle  of  Wight,  in  the  county  of  South- 
ampton, and  they  so  being  entitled  heretofore  and 
before  the  committing  of  the  said  supposed  trespass,  to 
wit,  in  the  session  of  Parliament  holden  in  the  6th  year 
of  his  late  Majesty  King  William  the  Fourth,  a  certain 
Act  of  Parliament  was  passed,  intituled  "  An  Act  to 


enable  the  Rev.  James  White  and  the  persons  for  the 
time  being  entitled  to  certain  estates  situate  in  the 
parish  of  Bonchurch,   in  the   Isle  of  Wight,  in  the 
county  of  Southampton,  devised  by  the  will  of  Charles 
Fitzmaurice  Hill,    Esq.,    deceased,  to   grant  building 
leases  ; "  and  the  defendant  says  that  under  and  by 
virtue  of  the  said  Act  the  plaintiff  (being  the  said  Rev. 
James   White  therein  mentioned)  and  hU  wife  were 
enabled  and  empowered  to  grant  leases  of  the  said 
estates,  being  the  said  land  and  hereditaments  herein- 
before mentioned,  including  the  said  land  in  which  the 
said  supposed  trespass  is  alleged  to  have  been  committed, 
upon  such  terms  and  at  such  rents  as  in  the  said  Act  men- 
tioned ;  and  that  since  the  passing  thereof  the  plaintiff 
and  his  wife  have,  by  virtue  and  in  exercise  of  the 
powers  so  given  to  them,  duly  granted  a  great  number 
of  leases  of  different  portions  of  the  said  estates,  land 
and  hereditaments,  upo*  such  terms  and  at  such  rents 
as  by  the  said  Act  required ;  and  that  a  great  number 
of   bouses  and    other    buildings  have    been    erected 
thereon  by  the  tenants  and  occupiers  of  the  said  leases, 
and  that  he,  the  defendant,  before  and  at  the  time  of 
the  committing  of  the  said  alleged  trespass  and  from 
thence  hitherto,  was  and  still  is  a  tenant  of  divers  lands 
and  houses  at  a  high   rent  under  subsisting  leases 
thereof  duly  granted  by  the  plaintiff  and  his  said  wife 
by  virtue  of  the  said  Act,  being  parcel  of  the  said 
estates,  lands  and  hereditaments  thereby  authorised  to 
be  leased ;  and  the  defendant  says  that  by  the  said  Act 
it  is  amongst  other  things  enacted  that  it  should  and 
might  be  lawful  to  and  for  the  person  or  persons  for  the 
time  being  empowered  by  that  Act  to  grant  leases  as  afore- 
said to  lay  out  and  appropriate,  or  to  concur  in  laying  out 
and  appropriating,  any  part  of  the  said  land  and  here- 
ditaments thereinbefore  authorised  to  be  leased  as  and 
for  a  way  or  ways,  street  or  streets,  avenue  or  avenues, 
square   or  squares,   passage  or    passages,    sewer    or 
sewers,  or  other  conveniences  for  the  general  improve- 
ment of  the  estate,  and  the  accommodation  of  the 
tenants   and  occupiers  thereof.     And  the   defendant 
says  that,  after  the  passing  of  the  said  Act,  and  many 
years  before  the  committing  of  the  said'supposed  tres- 
pass, the  plaintiff  and  his  said  wife  did,  by  virtus  and 
in  exercise  of  the  powers  so  given  to  them  by  the  said 
Act,  duly  lay  out  and  appropriate  the  said  land  in  the 
declaration  mentioned,  to  wit,  the  said  roadway  (being 
parcel  of  the  said  lands  and  hereditaments    by  the 
said  Act  authorised  to  be  laid  out  and  appropriated)  as 
and  for  a  way  for  passing  freely  and  at  pleasure,  at  all 
tunes,  as  well  on  foot  as  with  horses,  carriages  and 
carts  for  the  accommodation  of  the  tenants  and  occu- 
piers of  the  said  estates,  lands  and  hereditaments,  that 
is  to  say,  for  a  way  from  and  out  of  a  certain  common 
and  public  highway,  in  the  said  parish  of  Bonchurch, 
unto  the  seashore  at  Horseshoe-bay,  in  the  said  parish ; 
and  the  defendant  says  that  the  said  way  was  a  general 
improvement  to  the  said  estate,  and  was  a  great  con- 
venience and  accommodation  to  the  tenants  and  occu- 
piers thereof,  to  wit,  of  the  lands  and  hereditaments 
so  leased  as  aforesaid,   in  many  respects,   and  among 
other  things  in  that  it  afforded  a  convenient  access  to 
the  seashore  from  their  respective  houses,  both  for  the 
purposes  of  pleasure,   and    also   for  the   purpose  of 
fetching  from  the  seashore  sand  and  other  things  re- 
quired by  them  in  and  about  their  houses,  buildings, 
gardens  and  lands,  without  which  access  many  of  the 
said  houses  would  be  greatly  depreciated  in  value  and 
eligibility,  and  also  the  probability  of  letting  many 
parts  of  the  said    lands  and  hereditaments  which  are 
still  unlet  would  be  diminished ;  and  the  defendant 
says  thtt  the  said  tenants  and  occupiers  have,  and  that 
he  himself  has  for  many  years,  to  wit,  since  that  way 
was  so  laid  out  and  appropriated,  used  the  said  way 
accordingly ;  and  that  the  said  alleged  trespass  was  a 
use  of  the  said  way  by  the  defendant. 

Replication   to  the  plea  of  the    defendant  above 
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pleaded,  that  the  said  Act  of  Parliament  was  and  is 
an  Act  to  enable  the  Rev.  James  White,  and  the  per- 
sons for  the  time  being  entitled  to  certain  estates 
situate  in  the  parbh  of  Bonchnrch,  in  the  Isle  of 
Wight,  in  the  county  of  Southampton,  devised  by  the  will 
of  Charles  Fitxmaurice  Hill,  Esq.,  deceased,  to  grant 
building  leases ;  and  that  the  said  Act  of  Parliament, 
vi  far  as  it  relates  to  the  matters  in  dispute  in  this 
action,  was  and  is  in  the  words  and  figures  following : — 
[litre  followed  the  recitals  and  other  parts  of  the  Act.] 
The  Sth  section  provides  "  that  it  shall  and  may  he  law- 
ful to  and  for  the  person  or  persons  for  the  time  being 
empowered  by  this  Act  to  grant  leases  as  aforesaid,  to  lay 
oat  and  appropriate,  or  to  concur  in  laying  out  and  ap- 
propriating, any  part  of  the  said  land  and  hereditament* 
beivinbefure  authorised  to  be  leased,  as  and  for  a  way  or 
way*,  street  or  streets,  avenue  or  avenues,  square  or 
fciuares,  passage  or  passages,  sewer  or  sewers,  or  other 
conveniences  for  the  general  improvement  of  the  estate, 
tad  the  accommodation  of  the  tenants  and  occupiers 
thereof."  And  the  plaintiff  further  saith,that  after  the 
making  and  passing  of  the  said  Act  of  Parliament,  on  the 
l*t  of  April  1840,  by  a  certain  indenture  then  made 
between  the  plaintiff  and  Rosa,  his  wife,  of  the  one 
port,  and  John  Luoena  Kettle  of  the  other  part,  in 
pursuance  of  the  powers  of  the  said  Act,  the  plaintiff  and 
Ru&a  bis  wife  did  thereby  demise  to  the  said  John 
Locena  Kettle,  his  executors,  administrators  and  as- 
s:ju9 .  certain  1  tnds  in  the  said  indenture  described  as 
:ul  thut  piece  or  parcel  of  land  called  Orchard  Leigh, 
firuaic  in  the  parish  of  Bonchurch,  in  the  Lie  of 
"  ight,  as  the  same  was  then  staked  or  inarlied  out, 
on  which  a  dwelling-house  was  then  being  erected  by 
the  said  John  Lacena  Kettle,  and  comprising  a  cottage, 
garden  and  premises,  then  in  the  occupation  of  James 
Joblin,  and  extending  on  the  north  side  eighty-six 
feet,  on  the  south  side  225  feet,  and  bounded 
on  toe  north  side  by  the  high  road  from  Shank- 
Jin  to  Ventnor,  and  by  certain  hereditaments 
Ukmging  to  Charles  Popham  Hill,  Esq.,  and  on 
the  east  side  by  hereditaments  belonging  to  the  said 
Charles  Popham  Hill  and  the  plaintiff,  and  on  the  west 
bj  a  road  then  recently  commenced,  leading  from  the 
high  road  aforesaid,  towards  the  seashore,  and  on  the 
«uth  by  hereditaments  belonging  to  the  said  p'aintiff, 
the  same  containing  by  admeasurement  two  acres  or 
thereabouts,  were  the  same  more  or  less,  and  described 
in  the  plan  thereof  drawn  in  the  margin  of  the  said 
indenture  and  being  parcel  of  the  estates  in  the  said  Act 
mentioned,  with  all  and  singular  the  rights,  privi- 
leges, advantages  and  appurtenances  whatsoever  to  the 
said  piece  of  land  and  hereditaments  appertaining,  with 
full  right  and  liberty  for  the  said  John  Lucena  Kettle,  his 
executors,  administrators  and  assigns,  and  his  and  their 
servants,  or  the  tenants  or  occupiers  for  the  time  being 
of  the  hereditaments  thereby  demised,  or  any  part 
thereof,  or  any  person  or  persons  duly  authorised  by 
him  or  them,  to  use  and  to  pass  and  rep:iss  on  foot  or 
on  horseback,  or  with  carts,  carriages  or  other  vehicles, 
along  a  certain  road  leading  to  the  seashore,  being 
the  private  road  in  the  said  declaration  and  second 
plea  m  ntioned.  And  the  plaintiff  further  saith  that, 
oo  the  19th  Dec.  1842,  by  a  certain  indenture  then 
made  between  the  plaintiff  and  Rosa  his  wife  of  the 
one  part,  and  Jonathan  Joliffe,  of  Bonchurch,  in  the  Isle 
of  Wight,  of  the  other  part,  in  pursuance  of  the  powers  of 
the  said  Act  of  Parliament,  the  plaintiff  and  Rosa  his  wife 
oil  demise  to  the  said  Jonathan  Joliffe,  his  executors, 
•diuioutrators  and  assigns,  a  certain  piece  of  land,  in 
the  said  indenture  described  as  all  that  piece  or 
pwcel  of  land  situate  in  the  parish  of  Bonchurch,  in 
the  isle  of  Wight,  as  the  same  was  then  staked  or 
marked  out  for  building,  containing  by  estimation  one 
*ere  and  a  half,  and  described  in  the  plan  thereof  drawn 
iu  the  margin  of  the  said  last-mentioned  indenture,  the 
tame  being  parcel  of  the  land  and  hereditaments  com-  | 


prised  in  the  schedule  annexed  to  the  said  Act  of  Par- 
liament, which  said  piece  or  parcel  of  land  is  known 
by  the  name  of  Horseshoe-bay,  together  with  all  and 
singular  the  rights,  members  and  appurtenances  what- 
soever to  the  said  piece  or  parcel  of  land  appertaining, 
except  the  said  road  in  the  said  declaration  and  second 
plea  mentioned,  with  a  right  for  the  said  Jonathan 
Joliffe,  his  executors,  administrators  and  assigns, 
and  for  his  servants  and  others,  by  his  permission 
from  time  to  time,  and  at  all  times  during  the  said 
demise,  to  pass  and  repass,  with  or  without  horses  and 
loaded  or  empty  carts  or  carriages,  on  and  along  the 
said  road,  for  the  purpose  of  going  to  and  from  the 
said  demised  premises  and  seashore  at  Horseshoe-bay 
aforesaid,  and  which  right  was  reserved  to  him  in  con- 
sideration of  a  certain  covenant  on  his  part  contained 
to  repair  and  keep  the  said  road  in  repair,  and  of  the 
width  of  sixteen  feet  at  the  least ;  and,  inasmuch  as  it 
was  intended  to  give  to  the  said  Jonathan  Joliffe,  his 
executors,  administrators  and  assigns,  the  exclusive 
benefit  and  advantage  of  any  purposes  of  trade 
to  be  derived  from  the  said  piece  of  land  called 
Horseshoe-bay,  it  was  further  agreed  and  declared 
that  the  said  Jonathan  Joliffe,  his  executors,  adminis- 
trators and  assigns,  should  have  full  and  absolute  power 
from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  the  said  demise,  of  preventing  and  stop- 
ping any  person  or  persons  whomsoever,  except  the 
plaintiff  and  Rosa  his  wife,  and  the  person  or  persons 
for  the  time  being  entitled  in  reversion  as  therein  men- 
tioned, and  his  and  their  servants  and  others  autho- 
rised by  them,  and  also  John  Lucena  Kettle,  Esq., 
his  executors,  administrators  and  assigns,  his  and 
their  servants,  or  the  tenants  or  occupiers  for  the  time 
being  of  the  messuage  and  premises  called  Orchard 
Leigh,  from  passing  or  repassing  upon  or  along  the  said 
road  so  excepted  from  this  demise  as  aforesaid,  with 
carts,  waggons,  horses  or  other  beasts  of  burden, 
trucks,  barrows  or  otherwise,  for  the  purpose  of  landing 
and  conveying  from  the  seashore  any  goods,  coal,  corn 
or  other  articles  of  merchandise  or  sale  whatsoever. 
And  it  was  provided  that  nothing  therein  contained 
shall  extend  to  prevent  any  of  the  owners  or  occupiers 
for  the  time  being  of  such  of  the  messuages,  lands, 
tenements  and  hereditaments,  parcel  of  the  estates  in 
the  said  Act  mentioned,  as  were  situate  on  the  north 
side  of  a  certain  road  leading  from  Shanklin  to  Vent- 
nor, in  the  parish  of  Bonchurch,  held  under  the 
plaintiff  and  Rosa  his  wife,  to  use  and  enjoy  at  all 
times,  at  their  own  free  will  and  pleasure,  an  unin- 
terrupted right  of  carriage,  bridle  and  foot  way,  on  the 
road  in  the  declaration  and  second  plea  mentioned, 
for  all  pleasure  and  private  purposes,  it  being  under- 
stood that  the  power  thereby  granted  to  Jonathan 
Joliffe,  his  executors,  administrators  and  assigns,  of  re- 
stricting the  free  use  of  the  said  road,  was  expressly 
limited  to  such  use  as  might  be  made  thereof  for  the 
carriage  of  goods  and  merchandise  thereon  for  the 
purpose  of  trade  and  business,  and  not  further  or 
otherwise.  And  the  plaintiff  further  saith  that  the 
said  road  was  not,  except  as  aforesaid,  appropriated  as 
in  the  said  plea  is  mentioned,  for  the  accommodation 
of  the  tenants  and  occupiers  of  the  said  estates,  lands 
or  hereditaments,  or  of  any  of  them,  or  of  any  part 
thereof,  and  that  the  defendant  was  not  at  the  time  of 
the  committing  of  the  said  trespass  in  the  declaration 
mentioned  the  tenant,  owner  or  occupier  of  the  lands, 
or  of  any  of  them,  or  of  any  part  thereof,  to  the 
owners  and  occupiers  of  which  any  right  of  way  was 
granted  by  the  plaintiff  and  Rosa  his  wife  in  pur- 
suance of  the  said  Act,  or  otherwise  howsoever ;  and 
that  the  defendant  did  not  commit  the  said  trespass 
by  the  licence  or  permission  of  the  said  John  Lucena 
Kettle,  his  executors,  administrators  or  assigns,  or 
of  the  said  Jonathan  Joliffe,  his  executors,  adminis- 
trators or  assigns,  or  of  the  plaintiff. 
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Tub  Attorney-General  v.  The  Mayor,  &c.,  of  Southampton. 


[V.C.  S. 


Rejoinder  2.  — And  for  a  second  rejoinder  to  the  said 
second  replication  to  the  said  second  plea  the  defen- 
dant Bays  that,  before  the  making  of  the  indentures  in 
the  said  replication  mentioned,  and  when  the  said  way 
in  the  said  plea  mentioned  was  first  laid  out  and  made, 
neither  the  said  way  nor  the  right  to  use  the  same  was 
granted  by  any  deed  or  instrument  under  seal  to  any 
person  or  persons  whatsoever;  but  the  said  way  was 
then  so  laid  out  and  made  by  the  plaintiff  and  his  said 
wife  in  exercise  of  the  powers  conferred  on  them  by 
the  said  Act ;  and  they  then  duly  laid  out  and  appro- 
priated the  same  for  the  general  improvement  of  the 
estate  and  the  accommodation  of  the  tenants  and  occu- 
piers thereof,  and  to  the  intent  and  purpose  that  the 
said  tenants  and  occupiers  might  enjoy  nch  appropria- 
tion and  accommodation  ;  and  the  defendant  say-*  that 
he,  as  one  of  such  tenants  and  occupiers,  and  the  said 
other  tenants  and  occupiers,  thereupon  and  thence 
hitherto  have  (without  any  grant  thereof  by  deed), 
always  used  and  enjoyed  the  same  ss  in  the  said  second 
plea  particularly  set  forth  and  alleged. 

Demurrer  to  the  above  rejoinder. 

M.  Smith,  Q.C.  (Norman  with  him)  in  support  of 
the  demurrer,  argued  that  the  intent  of  the  plaintiff 
and  his  wife,  in  laying  out  the  said  road  and  the  laying 
out  and  appropriation  of  the  said  road  as  a  private 
road  for  the  general  improvement  of  the  estate  and 
the  accommodation  of  the  tenants,  was  without  any 
grant  of  a  right  of  way  thereon  to  the  defendant,  and 
did  not  confer  on  the  defendant  any  right  of  way  over 
the  said  land,  and  that  it  appeared  from  the  replication 
that  the  licence,  if  any  ever  existed,  or  was  to  be  im- 
plied, was  determined ;  that  the  Act  of  Parliament  was 
in  the  nature  of  a  conveyance  to  the  tenant  for  life  of 
the  estate ;  that  the  general  under-tenants  were  no 
parties  to  it:  (Ward  v.  Scott,  3  Camp.  284,  and 
Ludford  v.  Barber,  1  T.  R.  93,  were  referred  to.) 

Chas.  Pollock  for  defendnnt.— The  rejoinder  and 
plea  are  good.  If  any  dedication  could  have  been 
made,  from  the  state  of  the  record  it  would  appear 
to  have  been  made  The  tenants  for  life  have  the 
power  to  dedicate  by  the  terms  of  the  8th  section  of 
this  local  Act :  not  a  dedication  to  each  person  having 
a  house  there,  but  generally  to  those  using  the  roads. 
[Bramwell,  B. — If  the  way  is  a  public  way,  the 
parish  must  repair  it].  Not  always  so.  The  words  of 
the  Act  of  Parliament  are  "  for  the  general  improve- 
ment of  the  estate,  and  the  accommodation  of  the 
tenants  and  occupiers  thereof;"  which  would  imply 
that  the  roads  so  made  should  be  used  by  those  who 
were  tenants  of  the  estate,  and  the  defendant  being  a 
tenant  of  the  estate  would  have  the  right  to  use  the 
road  fcr  his  accommodation  :  (8  &  9  Vict,  c  20, 
a.  53;  Poole  v.  Hutkitson,  11  M.  &  W.  827;  and 
Oven  v.  Sounder*,  1  Ld.  Raym.  158,  were  cited.) 

Smith,  in  reply.  Cur.  adv.  vuU. 

Dec.  7. — Watson,  B.  delivered  judgment. — We  are 
of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
In  right  "f  hw  wife,  tenant  for  life,  he  is  possessed  of 
the  land  in  question.  A  private  Act  of  Parliament 
enabled  them  to  grant  building  leases,  and  contained 
a  clause  (as  usual)  that  they  might  lay  out  and  appro- 
priate, or  concur  in  laying  out  and  appropriating,  any 
part  of  the  land  authorised  to  be  leased  as  and  for  a 
way  or  ways,  street  or  streets,  avenue  or  avenues, 
square  or  squares,  passage  or  passages,  sewer  or  sewers, 
or  other  conveniences  for  the  general  improvement  of 
the  estate,  and  the  accommodation  of  the  tenants  and 
occupiers  thereof.  Land  has  been  appropriated  for  a 
way,  and  a  way  has  been  laid  out,  which  upon  the 
pleadings  must  be  taken  to  be  not  a  public  way,  and 
not  a  way  over  which,  at  the  time  of  its  creation,  a 
right  of  way  was  granted  to  any  one  by  an  instrument 
under  seal ;  but,  as  alleged  in  the  rejoinder,  as  a  way 
hid  out  and  made  in  exercise  of  the  powers  of  the  Act, 
and  laid  out  and  appropriated  for  the  general  im- 


provement of  the  estate,  and  to  the  intent  the 
tenants  might  enjoy  it,  whatever  that  may  mean. 
Two  private  righto  of  way  have  since  been 
grafted  to  tenants  over  this  road.  This  being  so, 
the  defendant,  being  a  tenant  of  the  estate  under  a  leaae 
in  pursuance  of  the  powers  in  the  Act,  contends  that 
though  the  way  is  not  public,  and  though  there  is  no 
grant  of  way  over  it,  nor  licence  to  use  it,  he  is  never- 
theless entitled,  under  the  provisions  of  the  statute,  to 
use  it.  Whether  he  is  was  the  question  in  the  case, 
and  it  must  be  answered  in  favour  of  the  plaintiffs. 
The  defendant's  contention  is  based  on  the  words  u  for 
the  general  improvement  of  the  estate,"  and  it  is  sup- 
posed that  under  this  expression  every  road  laid  out 
must  be  a  public  road,  or,  at  all  events,  a  road  for  all 
the  tenants  of  the  estate.  For  this  we  think  there  is 
no  foundation.  The  general  improvement  of  the  estate 
may  be  promoted  by  private  roads.  The  statute  must 
have  intended  that  there  might  be  private  rights  of 
way  granted ;  even  if  not,  the  defendant  would  have  no 
right,  though  the  reversioner  might  avoid  the  Act  aa 
not  within  the  power.  It  is  clear  land  may  be  appro- 
priated for  the  purpose  and  one  or  more  private  ways 
afterwards  granted  over  it  The  argument  of  the  de- 
fendant would  go  to  show  that,  if  a  square  of  large 
houses  was  set  out  with  an  inclosure,  all  the  tenants 
of  the  estate  must  have  a  right  to  walk  in  it,  though 
they  live  in  cottages  at  a  distance.  It  would  also  go 
to  show  that  no  sewers  could  be  made  unless  they 
drained  all  the  houses.  The  plaintiffs  are  entitled  to 
udgment.  Judgment  f»r  the  plaintiffs. 


V.  C.  STUAKT'S  COUBT 

Reported  by  James  B.  Davidm>n,  Esq.,  of  LlnculnVlon, 

Barrt*ter-Mt-Law. 

Dec.  6  and  7. 

The  Attorney-General  v.  The  Mayor,  Aldermen 
and  Burgesses  of  the  Borough  op  South- 
ampton. 

Local  Act  of  Parliament — Construc'ion — Holding  a 
cattle-fair  on  a  piece  of  land  dedicated  to  purposes 
of  recreation,  and  theretofore  used  as  a  cricket- 
around. 

By  a  local  Act  of  Parlpnnent,  passed  for  improving 
the  marsh  and  other  common  lands,  and  extending 
rights  of  common  and  recreati"n  within  the  town  of 
S.,  reciting  that  a  certain  portion  of  the  marsh  lands 
consisting  of  four  acres  teas  better  adapted  for  the 
purposes  of'  recreation  than  the  other  portions  of 
the  marsh ;  it  was  enacted  that  rights  of  common 
and  recreation  should  not  be  extinguished,  and  that 
the  said  four  acres  should  for  erer  thereafter  be 
subject  to  such  rights  of  common  and  of  recreation, 
and  other  public  rif/hts  "as  had  theretofore  been 
exercised  and  enjoyrd  thereon."  Bg  the  same  A  ct  it 
was  provided  tha*,  "except  as  therein  otherwise  pro- 
vided," all  the  waste  lands  which  were  then  vested  in 
the  corporation  should  remain  subject  to  the  existing 
rights  of  common  and  recreation,  and  such  powers  were 
given  to  the  corporation  to  fence,  drain  and  manage 
the  said  lands  as  they  should  think  proper  for  the 
public  advantage  of  the  inhabitants.  The  corpora- 
turn  were  also  empowered  to  remove  a  fair  to  such 
parts  of  the  waste  lands  as  they  should  think  fit.  In 
the  exercise  of  their  discretion  the  corporation  re- 
moved the  fair  to  the  four  acres  above  mentioned, 
which  were  colled  "the  Cricket  ground,"  and  had 
theretofore  been  used  fvr  the  purpose  of  playing 
cricket : 

Held,  on  the  construction  of  the  Act,  that  the  corpora- 
tion by  so  ding,  had  contravened  the  powers  of  the 
Act;  and  perpetual  injunction  to  restrain  them  from 
holding  the  fair  on  the  cricket-ground  granted,  with 
costs. 
This  was  an  information  for  the  purpose  of  restrain- 
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rv.c.  s. 


tag  the  defendants,  the  corporation  of  Southampton, 
from  removing  a  fair,  called  Above  Bar  Fair,  at  South- 
ampton, to,  or  holding,  or  permitting  the  same  to  be 
holden  upon  a  piece  of  ground  now  called  or  known 
m  the  Cricket-ground,  or  any  part  thereof,  or  upon 
a  road  called  the  Itchen  Bridge-road,  near  the  same 
town. 

It  appeared  that  before  the  pawing  of  the  Act  below 
mentioned,  the  "Above  Bar  Fair  "  had,  from  time  im- 
metnorLl,  been  accustomed  to  be  held  on  the  6th 
and  7th  « f  May  every  year,  on  a  piece  of  land  in  the 
parish  of  All  Saints,  Southampton,  called  u  the  Fair 
Field."  At  the  time  of  passing  the  Act  (4th  July 
1&44)  the  "Fair  Field"  was  in  the  tenure  of  John 
Wutkina  Drew,  Esq.,  as  leasee,  and  by  the  Act  the 
oort>oration  were  empoweted  to  purchase  Mr.  Drew's 
iatarest  in  the  same  for  a  sum  of  740/. 

The  Act  (7  &  8  Vict,  c  liv.),  which  was  for  the  purpose 
of  "  improving  the  marsh  and  other  common  Linda, 
and  extending  rights  of  common  and  of  recreation 
within  the  town  of  Southampton,"  recited  that  the  in- 
habitants of  the  town  claimed  to  be  entitled  to  certain 
rights  of  common  and  other  rights  over  the  marsh  at 
all  times  in  the  year,  and  that  the  marsh  was  com- 
pletely detached  from  the  ether  waste  lands  in  South- 
ampton. 

l'j  the  17th  section  of  the  Act,  after  reciting  that 
the  north-western  portion  of  the  marsh,  containing 
4a,  lr.  I7p.,  or  thereabouts  (being,  in  fact,  the  cricket- 
ground),  was  better  adapted  and  might  be  made  more 
available  for  the  purposes  of  recreation  than  the  other 
portions  of  the  marsh,  it  was  enacted  "  that  no  notice 
(at  in  the  Act  mentioned)  should  be  given  by  the 
major,  aldermen,  &c,  to  extinguish  any  right  of  com- 
mand or  of  recreation  or  other  public  rights,  over  the 
said  north-western  portion  of  the  marsh." 

By  the  18th  section  it  was  enacted  as  follows: — 
"  The  mayor,  aldermen,  &c.,  shall  with  all  convenient 
speed  after  the  passing  of  this  Act  cause  the  said  north- 
western portion  of  the  marsh  to  be  drained  and  levelled, 
and  to  be  put  and  kept  in  a  proper  condition  for  pur- 
poses of  public  recreation,  and  the  same  portion  shall 
/**•  ev  r  thereafter  be  subject  to  such  rUjhis  of  common 
and  tf  recreation,  and  other  public  rights  as  have  here- 
tofore been  exercised  and  enjoyed  thireon" 

By  the  28th  section  it  was  enacted  that  it  should 
not  be  lawful  for  the  mayor,  &c,  to  make  any  demise 
or  lease  of  or  including  any  part  of  the  said  portion  of 
the  Itchen  Bridge-road,  or  to  alter  the  course  thereof, 
or  to  reduce  the  width  thereof  to  a  less  width  than 
sixty  feet,  or  otherwise  to  render  the  same  less  commo- 
dious for  public  traffic  than  it  now  is. 

By  the  1 1 6th  section  it  was  provided  that  "  except 
as  therein  otherwise  provided,  all  the  waste  lands  in 
Southampton,  which  are  now  vested  in  the  mayor, 
aldermen,  &c,  and  over  which  at  all  times  of  the  year 
rights  of  common  and  of  recreation  and  other  public 
rights  are  now  claimed,  exercised  and  enjoyed,  shall  at 
all  times  for  ever  hereafter  remain  subject  to  the  same 
or  like  rights.** 

By  the  117th  section  the  mayor,  &c,  were  em- 
powered to  fence,  drain  and  manage  such  of  the  said 
lands  as  for  the  time  being  should  be  vested  in  them, 
subject  to  rights  of  common  or  of  recreation  or  other 
public  rights,  and  to  preserve  and  improve  the  sward 
thereon,  and  to  make,  fence,  light  and  maintain  public 
roads  and  walks,  &c,  and  to  appropriate  and  preserve 
such  lands  or  such  portions  thereof  as  the  mayor,  &c, 
shook!  from  time  to  time  think  proper,  exclusively  for 
the  recreation  of  the  inhabitants  of  Southampton,  or 
otherwise,  as  open  spaces  for  the  public  advantage  of 
the  inhabitants  of  Southampton,  as  to  the  mayor,  &c, 
should  seem  meet. 

By  sect.  118,  after  reciting  that,  by  reason  that  the 
several  powers  and  authorities  thereby  granted  to  the 
mayor,  aldermen  and  burgesses  had  been  so  granted, 


and  that  the  several  sums  thereby  authorised  to  be 
offered  and  paid  and  accepted  as  the  compensation  for. 
the  purchase  of  lands  had  been  so  authorised  to  be 
offered  and  paid  and  accepted  for  the  sole  purpose  and 
in  consideration  and  on  the  condition  of  the  lands  pur- 
chased and  taken  under  the  authority  of  that  Act 
being  devoted  lor  ever  thereafter,  subject  to  the  provi- 
sions of  that  Act  exclusively,  as  open  spaces  for  the 
general  and  public  advantage  of  the  inhabitants  of 
Southampton,  and  of  all  other  persons  interested  in 
the  some  being  so  devoted ;  and  by  reason  also  that  the 
parties  interested  in  resisting  the  passing  of  that  Act 
hid  assented  to  the  several  provisions  therein  con- 
tained, in  the  full  faith  and  confidence  that  such  pur- 
pose should  for  ever  be  strictly  observed,  it  was  enacted, 
"  that  such  parts  of  the  said  common  fields,  as  for  the 
time  being  should  h  *ve  been  by  the  mayor,  aldermen 
and  burgesses  purchased,  taken  or  acquired  for  the  pur- 
poses of  th  it  Act,  should  for  ever  after  the  same  had 
been  so  purchased,  taken  or  Mcquired,  be  devoted  and 
kept,  subject  to  the  provisions  of  that  Act  exclusively, 
as  open  spaces  for  the  general  and  public  advantage  of 
the  inhabitan  8  of  Southampton,  and  of  all  other  per- 
sons for  the  time  being  interested  in  the  same  being  so 
devoted  and  kept." 

The  139th  section  was  as  follows: — "And  be  it 
enacted  that  after  the  mayor,  aldermen  and  burgesses 
shall,  in  pursuance  of  this  Act,  have  purchased  or  taken 
for  the  purposes  of  this  Act  the  leasehold  or  other 
interest  of  the  said  John  Watkins  Drew,  his  executors, 
administrator*,  or  assigns,  in  the  said  Fair  Field,  it 
shall  be  lawful  for  the  mayor,  aldermen  and  burgesses, 
at  such  time  as  they  shall  think  proper,  to  cause  a 
notice  to  be  affixed  on  the  outer  doors  of  the  Guildhall 
of  Southampton,  and  on  or  near  the  doors  of  all  the 
churches  and  chapels  in  Southampton,  and  to  be  made 
public  in  such  other  way  as  the  mayor,  aldermen  and 
burgesses  shall  think  proper,  declar  ng  that  the  annual 
fair  holden  on  or  about  the  6th  and  7th  days  of  May, 
in  certain  places  in  the  parish  of  All  Saints,  in  South- 
ampton, shall  from  the  time  of  affixing  such  notice 
cease  to  be  holden  in  such  places,  and  shall  thenceforth 
be  removed  to,  and  for  ever  thereafter  yearly,  on  the 
the  second  Wednesday  in  May,  and  following  day,  be 
holden  on  such  parts  of  the  waste  lands  in  Southamp- 
ton for  the  time  being  vested  in  the  mayor,  aldermen, 
and  burgesses,  as  they  shall  think  fit ;  and  the  said 
fair  shall  for  ever  after  the  affixing  of  such  notice  be 
removed  and  holden  according  to  the  terms  of  such 
notice,  and  at  no  other  place  than  shall  be  expressed  in 
such  notice,  and  on  no  other  days  than  the  second 
Wednesday  in  May  and  the  day  following." 

After  the  passing  of  the  Act  the  piece  of  ground  in 
question  was  drained  and  levelled,  and  put  into  a 
proper  condition  for  purposes  of  public  recreation.  It 
was  called  "  the  Cricket-ground,"  and  the  bill  alleged 
that  the  inhabitants  and  the  public  generally  had 
used  it  for  purposes  of  public  recreation. 

The  corporation  purchased  Mr.  Drew's  interest  in 
the  Fair  Field,  and  in  May  last  removed  the  fair  to  the 
four  acres,  called  "  the  Cricket-ground,"  much  to  the 
annoyance,  as  the  bill  alleged,  of  the  inhabitants. 

In  May  lost  the  present  information  was  filed, 
praying  for  a  declaration  that,  according  to  the 
true  construction  of  the  Act,  the  four  acres,  called 
41  the  Cricket-ground,"  ought  to  be  used  for  the  pur- 
poses of  public  recreation  only,  and  that  it  was  a 
breach  of  trust  in  the  defendants  to  remove  the  fair  to, 
or  permit  the  same  to  be  held  upon,  the  said  piece  of 
ground,  or  upon  the  Itchen  Bridge-road ;  and  for  an 
injunction  in  the  terms  above  stated. 

On  the  10th  May  a  motion  was  made  for  an  injunc- 
tion, but  it  was  on  that  occasion  arranged  that  the 
motion  should  ttand  over,  the  corporation  undertaking 
to  repair  the  damage,  if  any.     The  fair  was  held  on 
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the  Cricket-ground,  and  the  cause  now  came  on  upon 
the  hearing. 

Maliti>,  Q.C.  and  CrachmU  appeared  for  the  plain- 
tiffs, and  contended  that,  by  the  17th  and  18th  sec- 
tions of  the  Act,  the  land  was  dedicated  to  such  pur- 
poses of  recreation  as  it  had  hitherto  been  used  for, 
and  that  the  corporation  had  no  power  to  devote  it  to 
any  other  purpose. 

Bacon,  Q.C.  and  Shebbeare,  for  the  defendants, 
argued,  first,  that  the  corporation  had  absolute  dis- 
cretion in  dealing  with  the  waste  lands,  and  that  the 
court  could  not  interfere  with  that  discretion.  They 
contended,  secondly,  that,  even  supposing  the  land  to 
have  been  dedicated  to  the  purpose  of  recre  tion,  it  was 
no  departure  from  that  purpose  to  hold  a  fair  upon  it. 
Dugdale's  Warwickshire,  p.  514,  was  cited  to  show  that 
a  **  fair  "  was  originally  a  feast  or  festival: — "  Touching 
the  originall  occasion  of  which  meetings  called  Fairett 
let  us  hear  what  the  learned  Spelman  hath  observed : 
1  Cum  autem  Christiani  ad  insignes  aliquas  calebritates, 
prcesertim  encaenia  et  dedicationes  Ecclesiarum  festa 
annua  peragenda  convenirent;  adesse  utique  mer- 
catores  solebant,  sua  mercimonia  sub  ipsis  Ecclesiis 
atque  in  co?meteriis  distracturi.'  And  a  little  below 
he  thus  goes  on :  '  Pariter  verb  convenisse  turn  ad 
meroes  vendendas  turn  ad  einendas  mercatores  quam- 
plurimos,  atque  ita  festum  cum  nundinis,  nundinas  cum 
festo  miscuisse ; "  and  definitions  of  the  word  were 
taken  from  Johnson's  Dictionary,  citing  Dryden,  and 
from  Richardson's  Dictionary,  with  quotations  from  the 
works  of  Chaucer  and  Gower.  Passages  were  also 
read  in  support  of  the  same  view  from  Gay's  Poems, 
and  from  the  prologue  to  Tennyson's  "Princess," 
descriptive  of  country  sports : — 

...    a  herd  of  boys  with  clamour  bowl'd 
And  stnmp'd  the  wicket;  babies  roll'd  ubout 
Like  tumbled  fruit  in  grass;  and  men  and  maids 
Arranged  a  country  dance,  and  flew  thro'  light 
And  shadow;  while  th«  twangiinir  ▼lolln 
Struck  np  with  "  Soldier-laddie,"  and  overhead 
The  broad  ambroKial  alkies  of  lofty  lime 
Made  noise  with  bees  and  breese  from  end  to  end. 

It  was  urged  that  it  was  a  fallacy  to  suppose  that 
land  devoted  to  the  purposes  of  recreation  was  to  be 
exclusively  used  for  cricket ;  and  that  the  corporation 
had  the  power  to  remove  the  fair  to  any  part  of  the 
waste  land  they  deemed  most  eligible  for  the  purpose. 
The  Vice-Chancellor  (without  calling  for  a  reply). 
— This  information  is  filed  to  protect  a  piece  of  land, 
which  covers  about  four  acres,  and  wheh  in  the 
bill  is  called  "  the  Cricket-ground,"  from  being  used 
by  the  corporation  of  Southampton  for  the  purpose  of 
holding  a  fair.  The  corporation  have  very  large  powers, 
and  the  139th  section  of  their  Act  has  express  refer- 
ence to  the  removal  of  the  fair  Before  this  informa- 
tion was  filed  the  fair  had  been  held  upon  a  piece  of 
ground  which  seems  to  have  been  leased  to  a  person 
of  the  name  of  Drew.  The  49th  section  authorises  t  e 
corporation  to  purchase  Drew's  interest,  and  the  139th 
lection  empowers  them  to  remove  the  fair  to  "  such 
parts  of  the  waste  lands  in  Southampton  as  they  shall 
think  fit."  In  this  section  the  language  is  very  wide, 
but  it  must  be  construed  so  as  to  make  it  consistent 
with  the  other  provisions  of  the  Act.  The  piece  of 
ground  which  is  now  in  question  is  the  subject  of  two 
express  clauses  of  the  Act,  which  speak  of  it  in  very 
definite  terms.  The  17  th  section  describes  these  four 
acres  or  thereabouts  as  "  better  adapted  and  more 
available  for  the  purposes  of  recreation  than  the  other 
portions  of  the  marsh,"  and  the  18th  section  directs 
that  this  same  portion  of  the  marsh  shall  be  "put 
and  kept  in  a  proper  condition  for  purposes  of  public 
recreation,  and  shall  for  ever  thereafter  be  subject 
to  such  rights  of  common  and  of  recreation 
and  other  public  rights  as  have  heretofore  been  exer- 
cised and  enjoyed  thereon."  This  language  is  so  plain 
as   to  admit   of  no  doubt.     According  to  the  plain 


meaning  of  the  language,  if  Mr.  Bacon  be  right  in  the 
difficult   argument   he  has  had  to  maintain,  that    a 
cattle-market  is  a  sort  of  recreation,  he  must  show  that 
it  is  such  a  recreation  and  such  a  right  as  has  "  here- 
tofore" been  exercised  and  enjoyed  on  this  piece  of 
land.     It  is  quite  plain  that  a  cattle-fair  cannot  be 
brought  within  this  view;  and  here  the  117th  section 
has   a  very  important   application.     By    the    1 1 7th 
section  power  is  given  to  the  corporation  to  appro- 
priate such  particular  portions  of  the  waste  lands  as 
they  shall  think  proper  "  exclusively  for  the  recreation 
of  the  inhabitants  of  Southampton,  or  otherwise,  as 
open  spaces  for  the  public  advantage  of  the  inhabi- 
tants of  Southampton,  as  to  the  corporation  shall  seem 
meet;"  and  by  the    116th  clause  all  the  waste  lartda 
are  to  be  subject  to  existing  public  rights,  4*  except  as 
herein  otherwise  provided."     But  it  is  quite  plain  that 
the  Legislature  did  not  intend  to  entrust  the  corpora- 
tion with  a  discretion    as    to    these  four  acres ;  and 
it  is  no  longer  in    the    power   of  the  corporation  to 
say  that  these  four  acres  have  been  exclusively  dedi- 
cated to  the  same  rights  of  recreation  as  have  "  here- 
tofore"  been  exercised  and  enjoyed  thereon   if    they 
have  been  devoted  to  the  purpose  of  holding  a  fair. 
Taking  the    18th  clause,   and  construing   the   139th 
clause  by  the  light  of  it,  it  is  quite  plain  that  the  cor- 
poration must  look  for  some  other  pieces  of  waste  land 
than  that  included  in  die  17th  and  18th  sections  for 
the  purpose  of  holding  this  fair.     The  general  words  in 
sect.   139.  which  allow  them  to  fix  upon  such  parts 
of  the  waste  lands  as  they  may  think  fit,  on  which  to 
hold  the  fair,  must  be  read  as  controlled  by  the  par- 
ticular words  of  the  18th  section.     Therefore  I  think 
it  is  perfectly  clear  that,  in  fixing  upon  these  lands  at 
a  place  in  which  the  fair  is  to  be  holden,  the  corpora- 
tion have  contravened  the  Act  of  Parliament.    Another 
provision  is  as  to  the  ItcJben  Bridge-road.     The  Act 
says,  with  reference  to  the  Itchen  Bridge-road,  that  it 
shall  not  be  lawful  for  the  corporation  so  to  deal  with 
this  road  as  to  render  the  tame  '*  less  commodious  for 
public  traffic  than  it  now  is."    Now  it  is  said  by  die 
relators  that,  for  at  least  two  days  in  the  year,  the  road 
has  been  rendered  much  less  commodious  for  public  traffic 
by  having  the  fair  held  on  this  piece  of  ground,  and  the 
evidence  seems  to  justify  that  view.     However,  upon 
the  construction  of  this  clause  there  is  this  observation, 
that  the  main  purpose  of  the  clause  is  to  prevent  the 
narrowing  of  the  road;    and  therefore  it   does   not 
interfere  with    the   construction    of    the     clause   to 
say    that    it    was    not    in    order    to    prevent     any 
alteration  in  the  adjoining  waste  lands  which  might 
interfere  with  the  commodiousness  of  the  road  for  public 
traffic  that  it  was  inserted.     But  what  the  Act  says  is, 
that  it  shall  not  be  lawful  "to  alter  the  course  of 
the    road,    or    to    reduce    the   width    thereof    to    a 
less  width  than   sixty  feet,  or    otherwise    to    render 
the    same  less   commodious  for   public    traffic   »h«n 
it  now  is."      Now,  it  can  hardly  be  said  that  the  road 
has  not  been  rendered  less  commodious  than  it  now  is 
for  at  least  two   days  in  the  year  by  holding  this  fair 
upon  a  portion  of  it ;  and  these  words  are  perfectly 
general.       But  I  do  not  decide  the  case  upon    that 
ground.      It  seems  to  me  that  it  must  be  governed  bv 
the  contraction  of  the  18th  clause.     I  regret  that  this 
dispute  has  arisen.  Something  is  due  to  the  inhabitants 
of  every  town,  so  as  to  conciliate  the  peace  and  good- 
will of  all.      The  corporation  have  said,  that  by  this 
decision  they  will  be  fettered  in  the  exercise  of  then- 
powers  by  a  small  section  of  the  inhabitants.       I  cer- 
tainly do  not  think  that  the  powers  of  the  corporation 
should  be  fettered    by    any    small    section     of    the 
town,    because  the    powers    of  the    corporation  are 
given  to  them  for  the  benefit  of   all;     but   in  this 
case  they  are  not  fettered  by  any  small  portion  of  the 
I  town.      They  are  fettered  by  the  Act  of  Parliament, 
I  and  I  hope  it  will  not  be  supposed  that  this  restriction 
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has  been  imposed  by  any  small  portion  of  the  inhabi- 
tant*. 1  must  make  the  injunction  perpetual  in  the 
terms  of  the  prayer  of  the  bill ;  but  at  the  same  time 
I  cannot  refrain  from  expressing  a  hope  that  this  dis- 
pute will  be  brought  to  a  close  by  some  arrangement 

Bacon,  Q.C.  asked  for  the  costs,  on  the  ground  that 
tbe  allegations  of  the  bill  were  not  borne  out  by  the 
evidence ;  but 

The  Vicb-Chakcellor  said  he  did  not  think  so ; 
and  that  he  could  not  depart  from  the  usual  rule,  that 
the  successful  party  should  have  their  costs. 

Injunction  made  perpetual 


COURT  OF  QUEEN'S  BENCH. 

fcjported  by  Jobs  Thompson,  T.  W.  Sauxdbbs,  and  C.  J.  B 
Hxaraurr,  fears.,  Barrlsters-at-Law. 

Friday,  Jan.  13. 

Reo.  v.  Justices  of  Gloucestershire. 

Justice* — Summary  Proceeding*  Act — Case. 

Justices  cannot  be  called  on  to  grant  a  cate  on  sum- 

nary  proceeding*  before  them  to  enforce  payment  of 

a  rate,  where  an  appeal  against  the  rate  He*  to  the 
.    quarter  sessions,  and  the  only  objection  raised  is  as 

to  the  validity  of  the  rate,  on  the  ground  that  the 

party  derive*  no  benefit  from  the  works  for  which  it 

was  made. 

Bole  nut,  calling  on  certain  justices  of  Gloucester- 
shire to  state  a  case  under  the  20  &  21  Vict.  c  43 
(Summary  Proceedings  (Justices)  Act.) 

A  party  had  been  summoned  by  the  commissioners, 
nnder  the  Cheltenham  Improvement  Act,  before  justices, 
to  show  cause  why  a  distress  warrant  should  not  be 
issued  to  compel  payment  of  Is.  lOdL  rate,  under  the 
Act,  in  respect  of  certain  sewerage  works.  Before  the 
justices  the  party  summoned  contended  that  he  was 
not  liable,  because  he  was  not  benefited  by  the  works. 
The  justices  decided  against  him,  and  refused  to  grant 
a  case,  under  the  20  &  21  Vict,  c  43,  and  gave  a 
certificate  that  the  application  was  a  frivolous  one: 
(sect  4.) 

Phipson  showed  cause. — The  justices  had  no  power 
to  inquire  into  the  validity  of  the  rate :  {Birmingham 
v.  Shaw,  10  Q.B.  868 ;  JL  v.  Kingston,  1  E.  B.  &  E. 
556 ;  27  L.  J.  199,  M.C.  The  party  might  have  ap- 
pealed against  the  rate,  but  he  has  allowed  the  time  for 
appealing  to  elapse.  If  this  rule  were  granted  it  would 
constitute  the  two  justices  a  court  of  appeal  against  the 
Ttliditv  of  the  rate :  (11  &  12  Vict.  c.  63,  ss.  129, 
135.)" 

Powell,  in  support  of  the  rule,  contended  that, 
although  there  was  an  appeal  to  the  quarter  sessions 
given  by  the  Act,  still  the  validity  of  the  rate  could  be 
detested  before  the  justices  in  a  proceeding  of  this 
kind. 

By  the  Court.— It  is  clear  that  there  might  have 
been  an  appeal  against  the  validity  of  the  rate,  accord- 
ing to  the  statute.  That  being  so,  this  case  cannot  be 
panted,  as  the  only  question  is  as  to  the  validity  of 
the  rate,  which  should  have  been  the  subject  of  appeal. 

Rule  discharged. 


CHAMBER. 

Reported  by  C.  J.  B.  HSBTsurr,  Esq.,  Barrisusr-at-law. 

Saturday,  Nov.  26. 
(Before  Pollock,    C.B.,   Martin,    B.,  Williams, 
Ceowder  and  Willks,  JJ.,  Watson  and  Chan- 
bell,  BB. 

Reo.  v.  Fox. 
l*didment— Clerk  to  borough  justices— Partner  with 
cUrk  of  the  peace  of  the  county — Interest  in  prose- 
cutions—b  f  6  WtiL  4,  c  76,  *.  102. 
1.  and  B.  were  in  partnership  as  attorney*.     A.  was 
dak  to  the  borough  magistrates  of  N.f  and  B.  was 
clerk  of  the  peace  for  the  county  of  M.,  to  the 
[Mag.C.] 


quarter  sessions  of  which  the  borough  justices  of  N. 
committed  their  prisoners  for  trial.  A.  and  B, 
shared  as  partners  the  fees  and  emoluments  of  their 
respective  offices;  B.,  as  clerk  of  the  peace,  was 
entitled  to  certain  fees  upon  the  arraignment  and 
trial  of  prisoners.  Certain  persons  were  com- 
mitted by  the  borough  justices  of  N.  to  the  quarter 
sessions  of  M. ;  and  on  their  arraignment  and  trial 
B.  received  the  said  fees,  in  which  A.  participated  as 
his  partner.  Upon  an  indictment  against  A.  for  an 
offence  under  sect.  102  of  the  5  #  6  WUL  4,  c.  76, 
m  being  interested  in  the  prosecution  of  offenders 
committed  jor  trial  by  the  justices  for  whom  he  was 
clerk: 
Held  {affirming  the  judgment  of  the  Court  of  Q.B.), 
that  A.  had  committed  an  offence  within  the  section. 
The  5  #  6  WUL  4,  c.  76,  s.  102,  provides  that  it  shall 
not  be  lawful  for  the  clerk  to  the  justices  of  a 
borough  to  act  in  the  prosecution  of  any  offender 
committed  for  trial  by  the  justices  to  whom  he  is 
clerk;  tland  any  person  being  an  alderman,  or 
councillor,  or  clerk  of  the  peace  of  any  bort.ugh 
who  shall  act  as  clerk  to  such  justices,  or  shall  other- 
wise offend  in  the  premises,  shall  forfeit  100L : 
Jleld  {affirming  Coe  v.  Lawrence,  1  E.  $  B.  531), 
that  the  penalty  of  100*.  did  not  attach  to  a  clerk 
to  the  borough  justices  {not  being  an  alderman,  coun- 
cillor, or  clerk  of  the  peace  of  the  borough)  who 
acted  in  the  prosecution  of  the  offenders  committed 
for  trial  by  the  borough  justices : 
Held,  nevertheless,  that  he  was  subject  to  an  indict- 
ment for  so  acting  contrary  to  the  first  proviso  of 
the  section. 

Error  upon  the  judgment  of  the  Court  of  Q.B. 
affirming  a  conviction  upon  the  following  indict- 
ment:— 

Monmouthshire,  to  wit— The  jurors  for  our  lady 
the  Queen  upon  their  oath  present,  that  the  borough  of 
Newport,  in  the  county  of  Monmouth,  is  one  of  the 
boroughs  named  in  the  schedule  (A)  to  the  Act  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "  An  Act  to  provide  for 
the  regulation  of  municipal  corporations  in  England  and 
Wales."  And  that  heretofore,  to  wit,  on  the  17th  day 
of  Feb.  in  the  year  of  our  Lord  1836,  a  separate  com- 
mission of  the  peace  was  granted  to  the  said  borough 
by  his  said  late  Majesty  King  William  the  Fourth  pur* 
suaut  to  the  said  Act,  and  that  no  separate  court  of 
quarter  sessions  has  at  any  time  been  granted  to  the 
said  borough  pursuant  to  the  said  Act.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present, 
that  heretofore,  to  wit,  on  the  30th  day  of  June  1845, 
and  thenceforth  continually  until  the  time  of  exhibiting 
this  bill  of  indictment,  Charles  Burton  Fox  was,  and 
still  is,  the  clerk  to  the  justices  of  the  said  borough  of 
Newport  (he  the  said  Charles  B.  Fox  having  been  there- 
tofore appointed  such  clerk  by  the  justices  of  the  said 
borough  for  the  time  being  pursuant  to  the  said  Act). 
And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present,  that  during  all  the  time  aforesaid  the 
said  Charles  B.  Fox  was,  and  still  is,  an  attorney-at- 
law  and  a  solicitor,  and  during  all  the  tune  aforesaid 
was,  and  still  is,  the  partner  of  one  Charles  Prothero  in 
the  business  and  profession  of  attorneys  and  solicitors, 
and  that  during  all  the  time  aforesaid,  he  the  said 
Charles  Prothero  was,  and  still  is,  the  clerk  of  the  peace 
of  the  county  of  Monmouth,  and  by  reason  thereof 
during  all  the  time  aforesaid  was,  and  still  is,  interested 
and  employed  in  the  prosecution  of  divers  offenders, 
who  during  the  time  aforesaid  were  committed  by  the 
justices  of  the  said  borough  of  Newport  for  trial  at  the 
court  of  general  quarter  sessions  of  the  peace  for 
the  said  county  of  Monmouth,  and  who  during  tbe  time 
aforesaid,  were  tried  at  the  said  court,  that  is  to  say, 
by  receiving  as  such  clerk  of  the  peace  divers  fees  on 
I  the  arraignment  and  trial  of  the  said  offenders  at  the 
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said  court.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid,  do  farther  present,  that  daring  the  time 
aforesaid,  to  wit,  on  the  1st  day  of  July  1856,  and  on 
divers  other  days  and  times  between  that  day  and  the 
time  of  exhibiting  this  bill  of  indictment,  certain 
offenders  were  committed  by  the  said  justices  of  the 
said  borough  for  trial  at  the  said  court  of  quarter  sessions 
of  the  peace,  and  were,  tried  at  the  said  court,  to  wit,  one 
Thomas  Hunter,  &c,  &c.  (naming  them).  And  the 
jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  the  said  Charles  Prothero,  as  such  clerk 
of  the  peace  as  aforesaid,  did  receive  and  take  certain 
fees  on  the  arraignment  and  trial  of  the  said  several 
last-mentioned  offenders  respectively;  and  the  jurors 
aforesaid  upon  their  oath  aforesaid  further  present,  that 
the  said  Charles  B.  Fox,  as  such  partner  of  the  said 
Charles  Prothero  as  aforesaid,  unlawfully  was,  while  he 
was  such  clerk  of  the  said  justices  as  aforesaid,  interested 
by  his  said  partner  the  said  Charles  Prothero  in  the 
prosecution  of  the  said  several  last-mentioned  offenders, 
that  is  to  say,  by  then  being,  as  such  partner  of  the 
said  Charles  Prothero,  entitled  to  share  and  sharing 
in  the  said  fees  so  received  and  taken  by  him  the  said 
Charles  Prothero  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  &c 

Upon  the  trial  of  the  indictment,  a  verdict  was  taken 
by  consent  for  the  Crown,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  borough  of  Newport,  in  the  county  of  Mon- 
mouth, is  a  corporate  borough,  having  a  separate  com- 
mission of  the  peace,  granted  to  it  under  the  provisions 
of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c  76, 
but  having  no  grant  of  a  separate  quarter  sessions. 
Parties  charged  with  offences  before  the  borough 
iustices  are  committed  for  trial  at  the  assizes  held  at 
Monmouth,  or  at  the  general  quarter  sessions  held  in 
and  for  the  said  county  at  Usk. 

The  defendant  Mr.  Fox  is  an  attorney  and  solicitor, 
and  has  since  the  year  1845  carried  on-  that  profession 
at  Newport  in  partnership  with  Mr.  Charles  Prothero 
In  June  1845  Mr.  Fox  was  appointed  clerk  to  the  jus- 
tices of  the  said  borough  of  Newport,  and  has  held 
and  performed  the  duties  of  that  office  from  that  time 
to  the  present.  In  March  1848  Mr.  Prothero  was  ap- 
pointed clerk  of  the  peace  for  the  county  of  Monmouth, 
and  he  has  held  and  performed  the  duties  of  that  office 
from  that  time  to  the  present.  From  the  year  1851 
Messrs.  Prothero  and  Fox  have  shared  between  them 
the  profits  of  the  partnership  business  and  the  emolu- 
ments of  the  offices  of  clerk  of  the  peace  for  the  county 
of  Monmouth,  and  clerk  to  the  justices  of  the  borough 
of  Newport.  Mr.  Prothero,  in  the  first  instance, 
receiving  the  fees  incident  to  the  former,  and  Mr. 
Fox,  in  the  first  instance,  receiving  the  fees  incident  to 
the  latter  office 

The  fees  payable  to  Mr.  Prothero  as  clerk  of  the 
peace  for  the  county  are  fixed  by  the  justices  under  the 
provisions  of  the  57  Geo.  3,  c  91,  and  include,  amongst 
others,  a  fee  upon  the  arraignment  and  another  fee 
upon  the  trial  of  each  prisoner  tried  at  the  quarter 
sessions  of  the  peace  for  the  said  county. 

On  the  14th  Aug.  1855  the  18  &  19  Vict,  c  126, 
passed,  and  is  intituled,  "An  Act  for  diminishing 
expense  and  delay  in  the  administration  of  criminal 
justice,"  The  1st  section  of  this  Act  empowers  jus- 
tices at  petty  sessions  to  punish  summarily  persons 
charged  with  certain  offences,  and  the  3rd  section 
authorises  such  justices  to  sentence  forthwith  persons 
charged  at  such  petty  sessions  with  certain  offences, 
and  pleading  guilty  to  such  charge. 

The  fees  and  emoluments  of  the  said  C.  Prothero,  as 
olerk  of  the  peace  for  the  said  county  of  Monmouth,  Were 
seriously  diminished  by  the  operation  and  effect  of  the 
last-mentioned  Act,  immediately  after  the  passing 
thereof,  and  have  not  since  that  time  amounted  during 
any  year  to  the  annual  amount  thereof  computed  upon 


an  average  of  five  years  immediately  preceding  the 
passing  of  that  Act.  In  May  1857  Mr.  Prothero,  as 
clerk  of  the  peace  for  the  county  of  Monmouth,  mads 
under  the  provisions  of  the  said  Act,  and  upon  the  re- 
quisition ot  the  Lords  Commissioners  of  the  Treasury, 
a  return  to  the  said  commissioners  (verified  on  oath) 
of  the  fees  and  emoluments  in  criminal  prosecutions 
received  by  him  as  such  clerk  of  the  peace  for  each  of 
the  five  years  immediately  preceding  the  said  14th  Aug. 
1855,  the  day  of  the  passing  of  the  said  last-mentioned 
Act,  and  the  annual  amount  of  such  fees,  computed 
upon  an  average  of  the  said  five  years,  was  540/.  Is.  1  Id. 
At  the  same  time  Mr.  Prothero,  under  the  provisions  of 
the  said  Act,  and  at  the  requisition  of  the  said  Lords 
Commissioners,  made  a  return  (similarly  verified)  of 
the  fees  and  emoluments  in  criminal  prosecutions  re- 
ceived by  him  as  such  clerk  of  the  peace  as  aforesaid 
during  the  year  ending  the  14th  Aug.  1856,  and  these 
amounted  to  357£  15s.  2d. 

In  June  1857  the  Commissioners  of  the  Treasury  paid 
to  Mr.  Prothero  the  sum  of  182/.  6#.  9d.,  the  differ- 
ence between  the  357/.  1 5«.  2d.  and  the  said  annual 
average  amount  received  by  him  daring  the  five  years 
next  before  the  passing  of  the  said  last-mentioned  Act. 
In  Nov.  1857  Mr.  Prothero  made  a  return  in  the 
same  manner  of  the  fees  and  emoluments  in  criminal 
prosecutions  received  by  him  as  such  clerk  of  the  peace 
as  aforesaid  for  the  year  ending  the  14th  Aug.  1857, 
which  amounted  to  446/.  15s.  2d. ;  and  in  Jan.  1858 
the  Commissioners  of  the  Treasury  paid  to  Mr.Prothero 
93*.  6s.  9dL,  the  difference  between  446/.  15*.  2d.  and 
the  said  annual  average  amount  received  by  him 
during  the  five  years  next  before  the  passing  of  the 
said  Act  of  Parliament. 

At  the  trial  of  the  above  indictment  it  was  proved  that 
between  Michaelmas  1856  and  the  Epiphany  sessions 
held  at  Usk,  in  the  county  of  Monmouth,  in  Jan.  1857, 
persons,  five  in  number,  respectively  charged  with 
larceny,  were  committed  by  the  borough  justices  of 
Newport  for  trial  at  the  last-mentioned  sessions  upon 
four  separate  and  distinct  charges,  and  that  upon  the 
arraignment  and  trial  of  each  of  those  persons  at  the 
said  sessions  certain  fees  were  payable  and  were  paid 
to  the  said  C.  Prothero  as  clerk  of  the  peace  of  the 
county  of  Monmouth.  The  fees  were  the  ordinary  fees 
payable  to  the  clerk  of  the  peace  according  to  the 
table  of  fees  fixed  by  the  justices  as  thereinbefore  men- 
tioned, and  amounted  in  all  the  cases  to  the  sum  of 
7L  U.  8</. 

It  was  further  proved  that  between  January  and 
March  1857  a  certain  other  person,  charged  with 
larceny,  was  committed  by  the  borough  justices  of 
Newport  for  trial  at  the  Easter  sessions  of  the  peace, 
held  at  Usk  aforesaid,  in  1857  ;  and  that  on  the  ar- 
raignment and  trial  of  such  last-mentioned  person  at 
those  sessions,  similar  fees  were  payable  and  paid  to 
the  said  C.  Prothero,  as  clerk  of  the  peace  for  the 
said  county,  amounting  to  the  sum  of  XL  10s.  8<Z. 
The  whole  of  the  above  fees  were  included  in  the 
return  made  by  the  said  C.  Prothero  to  the  Commis- 
sioners of  the  Treasury  in  Nov.  1857,  as  above  men- 
tioned. It  did  not  appear  that  the  said  Charles  Pro- 
thero, or  the  said  defendant  Charts*  tiurton  Fox,  was 
ever  concerned  or  employed,  directly  or  indirectly,  as 
an  attorney  in  conducting  any  prosecution  at  any 
quarter  sessions  held  for  the  county  of  Monmouth. 

The  question  for  the  opinion  of  the  court  was, 
whether  in  substance  the  facts  above  stated  showed 
any  offence  under  the  102nd  section  of  the  5  &  6 
Will.  4,  c.  76. 

If  the  court  should  be  of  opinion  that  they  did  not 
show  such  an  offence,  the  verdict  already  entered  was 
to  stand.  If  the  court  should  be  of  a  contrary  opinion, 
a  verdict  of  not  guilty  was  to  be  entered. 

The  Court  of  Queen's  Bench  held  (Crompton,  J. 
dissentient*),  that  the  facts  did  show  such  an  offence, 
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and  directed  the  rerdict  to  stand,  and  inflicted  a  fine 
of  la  upon  Mr.  Fox.  (See  the  report,  33  L.  T.  90  ; 
28  L.  J.  157,  M.C.) 

Upon  this  judgment  the  defendant  brought  a  writ  of 
error. 

Pigotf,  Serjt.  (Sir   Thomas  Phillips  with  him)  in 
support  of  the  writ  of  error. — This  is  an  indictment 
against    Mr.  Fox,   for  an  offence  against  the  5  &  6 
Will.  4,  c.  76,  a.  102.     The  102nd  section  empowers 
the  justices  of  a  borough  having  a  separate  commission 
of  the  peace  to  appoint  a  clerk ;  and  then  it  contains 
two  provisoes  as  to  the  persons  who  shall  not  be  ap- 
pointed such  clerks :  "  And  be  it  enacted  that  it  shall 
be  lawful  for  the  justices  of  every  borough  to  which  a 
separate  commission  of  the  peace  shall  be  granted  as 
aforesaid,  at  their  first  or  any  other  meeting,  and  they 
are  hereby  respectively  required  to  appoint  a  fit  person 
to  be  the  clerk  of  the  justices  of  such  borough,  to  be 
removable  at  their  pleasure,    and  so    often  as  there 
shall  be  a  vacancy  in  the  said  office  of  clerk  to  the 
justices,  by  death,  resignation,  removal,  or  otherwise." 
Now  come  the  provisoes :  "  Provided  it  shall  not  be 
lawful  for  the  said  justices  to  appoint  or  continue  as 
such  clerk  to  the  justices  any  alderman  or  councillor 
of  such  borough,  or  clerk  of  the  peace  of  such  bo- 
rough, or  the  partner  of  such  clerk  of  the  peace,  or  any 
person  or  clerk  in  the  employ  of  such  clerk  of  the 
peace,"       Then  comes  another    proviso :    "  Provided 
also,  that  it  shall  not  be  lawful  for  the  said  clerk 
to  the  justices,  by  himself    or  his  partner,   to   be 
directly  or  indirectly  interested  or  employed  in  the 
prosecution  of  any  offenders  committed  for  trial  by 
the   justices    of  whom  he  shall   be  such   clerk    as 
aforesaid,  or  any  of  them,  at  any  court  of  gaol  de- 
livery, or  general  or  quarter  sessions."    Those  are  the 
provisoes ;  and  then  it  goes  on  to  affix  the  penalty  in 
these  terms :  "  That  any  person  being  an  alderman,  or 
councillor,  or  clerk  of  the  peace  of  any  borough,  or  the 
partner  or  clerk,  or  in  the  employ  of  such  clerk  of  the 
peace,  who  shall  act  as  clerk  to  the  justices  of  such 
borough,  or  shall  otherwise  offend  in  the  premises, 
shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of 
100/.,  one  moiety  thereof  to   the  treasurer  of  such 
borough,  to  be  paid  over  to  the  credit  and  account  of 
the  borough  fund,"  &c     This  indictment  is  framed 
apon  that  section  against  Mr.  Fox,  and  charges  that  he 
is  the  partner  of  Mr.  Prothero,  and  that  Prothero  is 
the  clerk  of  the  peace  for  the  county  in  which  the 
borongh  of  Newport  is  situate,  and  that  Prothero  is  in 
fact    interested   in  prosecutions    coming    from    that 
borough,   because  he  is  entitled  to  a  fee  upon  the 
arraignment  of  prisoners  committed  for  trial  for  that 
borough;    and  that  Mr.    Fox  being  the  partner   of 
Prothero  shared  in  such  fees.   The  question  is,  whether 
this  indictment  is  maintainable  or  not?    In  the  Court 
of  Q.  B.  the  judges  differed  in  opinion,  Lord  Campbell, 
CJ.  and  Erie,  J.  holding  that  it  was  maintainable,  and 
Crompton,  J.  dissenting  from  that  opinion.     It  is  now 
submitted  that  Mr.    Fox    has  committed  no  offence 
whatever  against  the  Act  of  Parliament,  and  that  he  is 
not  a  person  interested  in  the  prosecutions  within  its 
meaning,    merely    because    he    happens    to    be    the 
partner    of    Mr.     Prothero,    who    is     the    clerk    of 
the  peace  for  the  county,  for  there  may  be  a  state 
of  things  in  which  no  fee  is  payable  to  the  clerk  of  the 
peace,  because  he  does  not  get  a  fee  unless  the  prisoner 
is  arraigned.     Looking  carefully  at  the  language  of  the 
section,  the  justices  are  first  empowered  to  appoint  any 
fit  person  as  their  clerk ;  then  the  first  proviso  is,  that 
they  shall  not  appoint  any  alderman  or  councillor  of 
the  borough,  nor  the  clerk  of  the  peace  of  the  borough, 
or  the  partner  of  such  clerk  of  the  peace.     As  far  as 
that  proviso  is  concerned,  Mr.  Fox  is  eligible  to  be 
clerk  to  the  justices.     The  Legislature  must  have  had 
in  view  the  fact  that,  where  there  is  no  separate  quarter 
"~":       in  a  borough,  prisoners  committed  from  the 


borough  are  tried  at  the  county  quarter  sessions ;  and 
therefore,   if   it   had   been   intended   to  exclude  the 
partner  of  the  clerk  of  the  peace  for  the  county,  the 
section  would  have  named  the  clerk  of  the  peace  for 
the  county,  just  as  it  names  the  clerk  of  the  peace  for 
the  borough,  and  the  partner  and  clerk  of  that  clerk. 
The  maxim,    Exprcs*io    unius  est  exdusio  alieriw, 
applies  therefore.      [Crowder,  J. — You  have  to  put 
a  construction  upon  the  word  "  interested.1'   The  other 
side  say  that  the  words  "  interested  and  employed  n 
do  not  mean  the  same  thing.]     It  is  submitted  that 
they  are  connected,  and  the  substance  of  the  offence  is, 
interested  in  some  way  in  carrying  on  the  prosecution. 
There  is  no  doubt  as  to  what  the  statute  was  directed 
when  it  passed — viz.  to  prevent  persons  holding  two 
offices  in  the  borough,  the  duties  of  which  might  con- 
flict ;  but  it  does  not  mention  any  officers  of  the  county 
as  being  ineligible.     When  the  Act  passed  it  was  the 
custom  of  the  clerk  of  the  peace  for  the  county  to  take 
part  in  the  prosecution  of  offenders  committed  by  their 
justices — such  clerks,  in  fact,  advising  the  justices  as 
to  the  committals ;  and  the  object  of  the  Act  was  to 
prevent  the  clerks  from  carrying  on  the  prosecutions  in 
such  cases.  The  second  proviso  is  that  under  which  it  is 
said  that  this  case  comes;  the  proviso  is  a  penal  one,  and 
should  be  construed  with  precision,  and  not  be  extended 
beyond  its  strict  meaning.     The  words  "  interested  or 
employed"  must  be  construed  together  and  according 
to   the   rule    noscitur  a  sociis ;   and  the  words  "  in 
the  prosecution  of  any  offender,"  mean  "  shall  not  have 
to  do  with  the  prosecution  of  any  offender."     [Pod- 
lock,  C.B. — Was  the  partner,  Mr.  Prothero,  interested 
in  the  prosecution  of  offenders  ?]     It  is  contended  that 
he  was  not.     [Pollock,  C  B. — Before  the  judges  were 
paid  by  salary,  and  when  fees  constituted  a  part  of 
their  emolument,  was  a  judge  interested  in  a  cause 
because  he  had  a  fee  at  certain  stages  of  it  ?]     There 
is  a  material  difference  between  a  person  being  inter- 
ested in  a  certain  stage  of  the  proceedings  and  his 
being  interested  in  the  prosecution  of  those  proceedings. 
To  test  that,  when  was  Mr.  Fox's  offence  against  this 
Act  complete  ?     Up  to  the  time  of  the  arraignment  of 
offenders,  he  clearly  is  guilty  of  no  violation  of  the  Act 
of  Parliament.     The  prisoner  may  never  be  arraigned, 
or  he  may  die  before  the  arraignment.     Does  Mr.  Fox 
then  become  guilty  of  an  offence   because,  if  the  pri- 
soner be  arraigned,  his  partner  as  clerk  of  the  peace 
happens  to  be  entitled  to  a  fee  on  such  arraignment  ? 
It  is  very  difficult  to  determine  the  exact  time  when 
Mr.  Fox's  offence  is  complete.     There  is  another  mode 
of  testing  it,  and  it  is  this.     Supposing  that  Mr.  Pro- 
thero had  obtained  the  clerkship  of  the  peace  of  the 
county  after  Mr.  Fox's  appointment  as  clerk  to  the 
justices  of  the  borough,  and  after  they  had  entered  into 
partnership,  does  the  obtaining  of  that  appointment  by 
Mr.  Prothero  make  Mr.  Fox  indictable  upon- this  section 
as  soon  as  any  fee  is  payable  to  him  upon  the  arraign- 
ment of  any  prisoner  committed  by  the  borough  justices? 
If  it  does,  he  is  an  involuntary  culprit,  because  his 
partnership  may  have  been  for  a  period  of  years,  and 
he  may  have  taken  his  office  of  clerk  to  the  justices,  not 
anticipating  that  his  partner  would  ever  receive  the  ap- 
pointment of  clerk  of  the  peace  of  the  county.     [Crow- 
der, J.— There  is  in  law  no  distinction  between  Prothero 
and  Fox ;  they  are  the  same.     It  is  clear  that  they 
divide  the  fees  in  the  ordinary  way.     It  is,  therefore,  aa 
if  Prothero,  being  clerk  of  the  peace  for  the  county,  was 
clerk  to  the  justices  of  the  borough.     Then  is  he  or  is 
he  not  interested  in  the  prosecutions  ?     In  one  sense  he 
is  interested  in  all  the  prosecutions.     Pollock,  C.B. — 
He  is  interested  in  multiplying  prosecutions.     Martin, 
B. — It  was  the  evil  against  which  the  Legislature  in- 
tended to  provide.]     "Interested,   said   Mr.  Justice 
Crompton  in  the  court  below,  is  a  very  large  word,  bnt 
I  think  it  does  not  bear  the  meaning  which  they  have 
put  on  it."    "  I  think  that  it  was  not  intended  that  the 
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word  *  interested '  should  extend  the  meaning  of  the 
word  '  employed/  but  that  the  intention  was  to  prevent 
the  clerk  to  the  justices  being  employed  by  himself  or 
other  parties  in  the  conduct  of  prosecutions.*1  If  the  inten- 
tion of  the  Legislature  had  been  to  bring  the  case  within 
the  proviso,  the  language  it  would  have  used  would  have 
been  not  "  interested  or  employed  in  the  prosecution," 
but  "interested  in  any  stage  of  a  prosecution,  to  wit  the 
arraignment,"  or  "  employed  in  a  prosecution."  Sup- 
posed Mr.  Fox  had  been  robbed,  for  instance,  of  a 
horse,  and  the  thief  brought  before  the  borough  jus- 
tices to  whom  he  was  clerk,  the  conviction  of  the  thief 
being  a  stage  to  entitle  him  to  the  return  of  the  horse, 
could  it  be  said,  if  he  sat  and  advised  the  justices  in 
the  committal  of  the  prisoner,  that  he  became  thereby 
interested  or  employed  in  the  prosecution  ?  The  sec- 
tion goes  on  to  say  afterwards,  "  at  any  court  of  gaol 
delivery  or  general  or  quarter  sessions,"  which  looks 
like  taking  a  part  in  a  prosecution  to  be  carried  on  in 
a  court  of  general  or  quarter  sessions.  There  is  a 
second  question  in  the  ease,  that  is,  whether,  supposing 
this  to  be  an  offence,  an  indictment  is  the  proper  form 
of  proceeding.  [Pollock,  C.B.— »Where  an  Act  of 
Parliament  says  that  if  any  person  shall  do  so  and  so 
he  shall  be  liable  to  a  penalty,  you  cannot  indict ;  but 
if  the  Act  says  it  shall  be  unlawful  to  do  so  and  so, 
and  if  any  one  does  it  he  shall  be  liable  to  punishment, 
then  he  may  be  indicted.  Webby  referred  to  Coe  v. 
Lawrence,  IE.  &  B.  531,  where  it  was  held  that  the 
penalty  of  100/.  in  sect.  102  did  not  attach  to  a  clerk 
to  the  borough  justices  acting  in  the  prosecution  of 
offenders  committed  for  trial  by  the  borough  jus- 
tices.] In  that  case  it  is  submitted  that  the  Court  of 
Q.B.  did  not  sufficiently  regard  the  words  "  or  other- 
wise offend  in  the  premises."  No  one  can  doubt  it  was 
intended  to  make  every  one  who  offended  against  the 
section  liable  to  the  100Z.  penalty,  and  the  question  is 
whether,  in  order  to  carry  out  the  intention  of  the 
Legislature  and  to  give  a  meaning  to  the  whole  enact- 
ment, the  court  will  not  construe  the  second  proviso  as 
if  the  officers  mentioned  in  the  first  proviso  were  re- 
peated in  the  second. 

WeUby  (Scotland  with  him),  contra,  was  not  called 
upon  to  argue. 

Pollock,  C.B.— We  need  not  tionble  Mr.  Webby 
on  the  other  side.  I  believe  we  are  all  of  opinion  that 
the  judgment  of  the  Court  of  Q.  B.  ought  to  be 
affirmed.  With  respect  to  the  object  of  the  Legislature, 
I  own  I  entertain  no  doubt  that  they  intended  not 
merely  that  the  clerk  to  the  justices  should  not  be 
employed  in  the  prosecution,  but  that  he  should 
have  no  interest  in  it,  and  that  it  should  not  be  an 
object  with  him  to  multiply  prosecutions,  and  to  get 
arraignments,  on  account  of  the  interest  between  him- 
self and  his  partner  in  a  particular  fee,  or  to  have  any 
bias  to  advise  the  justices  to  commit  a  person  to  take 
his  trial.  That  being  the  object  of  the  Legislature,  I 
do  not  think  that  we  ought  to  adopt  a  strained  con- 
struction of  the  statute.  In  reality,  in  all  cases  the 
object  of  the  court  should  be  to  learn  what  is  the  true 
construction,  and  not  what  is  a  strict  construction  on 
the  one  hand,  or  a  loose  construction  on  the  other ; 
the  object  should  be  to  get  at  what  is  the  true  con- 
struction; and  for  some  time  I  have  discarded  any 
such  notion  as  that  there  are  two  constructions  of  the 
same  words,  one  to  be  adopted  if  it  is  a  remedial 
statute,  and  the  other  if  it  is  a  penal  one.  I  think 
you  ought  to  get  the  true  construction,  and  apply  it  to 
both  cases.  I  think  that  the  judgment  of  the 
Court  of  Q.  B.  is  right.  I  think  that  the 
meaning  of  the  word  "  interested "  cannot  be 
confined  in  the  way  in  which  my  brother  Pigott 
invites  us  to  confine  it,  and  therefore  that  the 
objection  founded  on  the  meaning  of  the  word 
41  interested "  cannot  be  sustained.  With  respect  to 
the  other  objection  I  quite  agree  with  the  rest  of  the 


court  in  thinking  that  the  objection  (which  was  not 
taken  in  the  court  below),  that  this  is  an  indictment, 
and  not  a  proceeding  for  the  penalty,  cannot  be  sus- 
tained, inasmuch  as,  when  you  come  to  look  at  the 
section,  you  find  that  the  present  defendant  is  not 
within  that  part  of  the  clause  which  imposes  a  penalty 
of  1002.  As  to  the  obiter  dictum  of  my  brother 
Wightman,  that  the  defendant's  being  interested  would 
not  disqualify  him,  but  only  subject  him  to  a  penalty, 
what  he  meant  probably  was,  that  it  would  make  him 
liable  to  the  provisions  of  the  Act  of  Parliament.  It 
turns  out  that  it  would  not  snbject  him  to  a  penalty, 
but  would  make  him  liable  to  an  indictment.  I  own  I 
had  thought  that  wherever  an  act  was  declared  to  be 
in  itself  unlawful,  it  was  understood  that,  although  the 
mere  creating  a  penalty  which  imported  that  the  Legis- 
lature did  not  approve  of  the  act,  would  not  subject 
a  man  to  a  prosecution ;  yet  when  the  act  was  declared 
to  be  unlawful,  and  the  liability  to  a  penalty  was 
something  added  to  that,  the  party  was  liable  to  an 
indictment ;  and  I  had  thought  that  that  waa  the  view 
taken  by  the  courts.  I  do  not,  however,  found  my 
judgment  on  that  view  of  the  matter,  but  upon  this — 
in  reality  the  present  defendant  is  not  within  the 
clause.  For  these  reasons  it  appears  to  me  and  to 
the  rest  of  the  court,  that  the  judgment  of  the  Court 
of  Q.  B.  must  be  affirmed. 

Martin,  B.— It  seems  to  me  that  this  case  comes 
directly  within  the  words  of  the  Act  of  Parliament.  I 
cannot  conceive  how  any  language  could  express  more 
clearly  than  this  does  what  was  intended.  If  I 
were  to  speculate  on  what  the  Legislature  had  in  view, 
I  should  not  doubt  that  this  was  the  very  thing  they 
intended  to  prevent.  As  to  the  second  question,  the 
answer  is,  that  the  defendant  is  not  liable  to  the 
penalty,  because  he  is  not  one  of  the  persons  enu- 
merated, for  he  is  neither  an  alderman,  a  councillor, 
a  clerk  of  the  peace  of  the  borough,  or  the  partner, 
or  the  clerk  in  the  employment  of  such  clerk  of  the  peace. 

Crowder,  J. — I  am  of  the  same  opinion.  These 
words  are  very  large,  and  I  think  they  are  properly 
large,  with  a  view  to  bring  a  case  of  this  sort  within 
the  scope  of  what  I  think  must  have  been  the  intention 
of  the  Legislature,  that  persons  who  are  called  on  to 
advise  magistrates  should  not  have  a  pecuniary  inte- 
rest in  prosecutions.  It  is  said  there  is  no  individual 
prosecution  in  which  he  is  interested  and  employed. 
The  fact  is,  that  Mr.  Fox  is  interested  in  getting  as 
many  prosecutions  as  possible  (I  am  speaking,  of 
course,  not  against  Mr.  Fox  personally,  but  a  person  so 
acting  would  have  a  pecuniary  interest  in  increasing 
the  number  of  prosecutions),  in  order  that  his  partner 
the  clerk  of  the  peace  may  obtain  fees  which  he  would 
divide  with  him.  Certainly,  as  far  as  pecuniary  inte- 
rest is  concerned,  this  is  one  of  the  strongest  cases 
that  could  be  put.  I  do  not  at  all  agree  with  what 
has  been  suggested  by  my  brother  Pigott,  that  "  inte- 
rested "  must  mean  interested  in  a  particular  prosecu- 
tion. If  the  party  derives  any  pecuniary  interest, 
that  is  sufficient.  Upon  the  other  point  I  am  also  of 
the  same  opinion  as  that  which  has  been  expressed  by 
the  other  members  of  the  Court.  I  think  that  the 
case  was  rightly  decided  by  the  Court  of  Q.  B.,  and 
that  the  judgment  of  that  court  ought  to  be  affirmed. 

Willes,  J. — I  am  of  the  same  opinion. 

Watson,  B. — I  am  of  the  same  opinion. 

Channell,  B. — I  am  of  the  same  opinion. 

Judgment  affirmed. 

EBROB  FROM  THE  QUEEN'S  BENCH. 

Monday,  Nov.  28. 

(Before  Williams,  J.,  Martin,  B.,  Crowder  and 
Willes,  JJ.,  Channell,  B.  and  Byles,  J.) 
Ward  and  another  v.  Lowndes. 

Pleading— Public    Health  Act—Mcmdamu*  to  heal 


MAGISTRATES'  CASES. 


37 


Ex.  Ch.] 


Ward  and  another,  v.  Lowndes. 


[Ex.  Ch. 


hoard  to  levy  rate— 17  $  18  Vict.  c.  125,  ss.  68,  7 1 
— 11  £  12  VieL  63,  s.  89— u  Charge  incurred." 
1%  an  action  against  the  clerk  of  a  local  board  of 
healthy  the  declaration  alleged  a  contract  out  of  which 
the  claim  accrued  and  the  circumstances  under  which 
the  liability  of  the  defendant  arose,  and  concluded  by 
claiming  500/.  The  second  count  incorporated  hy 
rtfertnce  the  allegations  in  the  first  and  following ', 
the  form  required  by  the  C.LP.A.  1854,  s.  69,  and 
concluded  by  claiming  a  writ  of  mandamus,  command' 
ing  the  defendant  to  levy  a  rate  "for  the  payment  of 
the  said  debt*  and  moneys  so  due  and  owing  to  the 
plaintiffs  as  aforesaid  :n 
Held  (affirming  the  judgment  of  the  court  below),  that 
after  a  verdict  for  the  plaintiff,  the  omission  in  the 
second  count  of  any  specific  sum  as  claimed  was 
immaterial,  and  that  the  claim  for  tlte  mandamus  was 
sufficiently  stated. 
Commissioners  under  the  Tunstall  Improvement  Act 
b&ame  indebted  to  plaintiffs  for  work,  labour,  <fc, 
between  1848  and  1853.  Whilst  the  drbt  was 
owing  the  General  Board  of  Health  published  a  pro- 
visional  onler,  which  was  confirmed  by  the.  Public 
Health  Supplemental  Act  1855,  by  which  order  the 
Public  Health  Act  1848  was  applied  to  Tunstall, 
the  powers  of  the  improvement  comm*ssio  ers  ceased, 
and  their  property.  <jc,  was  transferred  to  the  Tun- 
stall Local  Board  of  Health ;  and  it  was  ordered 
that  debts  contracted  by  the  commissioners  should  be 
satisfied  by  the  local  board  out  of  such  parte  of  the 
transferred  property  as  w  ndd  have  been  chargeable 
therewith  if  such  order  had  not  been  made,  and 
should  be  paid  by  the  local  board  an  by  the  com- 
missioners, provided  that  if  such  property  was  insuffi- 
cient, the  deficiency  should  be  charged  upon  the  rates 
leviable  under  the  Public  Health  Act  1848.  Plain- 
ti ft  brought  this  action  more  than  six  years  after  the 
debt  accrued,  and  claimed  a  writ  of  mandamus  to 
levy  urate  for  the  payment  of  the  debt: 
Bdd  {affirming  the  judgment  of  the  court  below), 
that  a  plea  of  the  Statute  of  Limitations  was 
bad,  as  being  no  bar  to  the  claim  for  a  man- 
damus: 
Held,  also(affirming  the  judgment  of  the  court  below), 
that  a  plea,  founded  on  the  89th  section  of  the  Public 
Health  Act  1848,  which  slated  that  "  the  cause  of 
chamfer  such  writ  aid  not  accrue  within  six  months 
before  action  brought,  and  that  the  said  debts  were 
not  nor  are  a  charge  or  expense  incurred  by  the  said 
local  board  within  six  months  before  writ,  or  within 
six  months  before  demand  of  the  said  rate,n  was  bad; 
that  the  89th  section  does  not  apply  to  charges  and 
expenses  incurred  by  the  commissioners  and  trans- 
ferred by  them  to  the  local  board  of  health,  which 
were  made  a  charge  upon  the  rates,  but  that  it  was 
intended  solely  to  prohibit  retrospective  rates  for 
charges  and  expenses  incurred  by  the  local  board 
more  than  six  months  before  the  rate. 
Held  further  (affirming  the  judgment  of  the  court  below), 
that  the  amount  of  the  debt  might  be  ascertained  by  the 
verdict  of  a  jury  in  an  action  in  which  the  writ  of 
mandamus  was  claimed. 

Declaration. — Henry  Ward  and  Henry  Ward  the 
younger  me  Joseph  Lowndes  as,  and  who  at  the  com- 
mencement of  the  suit  was,  the  clerk  to  the  Local 
Board  of  Health  for  the  township  of  Tunstall,  dul y 
appointed  under  the  provisions  and  for  the  purposes  of 
the  Public  Health  Act  1848,  for  that  after  the  making 
and  passing  of  the  Tunstall  Improvement  Act  1847, 
and  before  the  making  the  provisional  order  hereinafter 
ineutioned,  the  Tunstall  Improvement  Commissioners 
|n  the  last-mentioned  Act  mentioned,  in  pursuance  of 
its  provisions,  published  an  advertisement,  offering  a 
premium  of  20/.  to  the  architect  who  should  produce 
the  best  plan  for  a  covered  market-house  and  hotel, 
provided  that  the  person  furnishing  the  selected  plans 


should  not  afterwards  be  employed  as  architect  for  the 
said  buildings,  and  the  plaintiffs  say  they  being  archi- 
tects, produced  a  plan  which  was  the  best  and  most 
approved  for  the  said  covered  market-house  and  hotel, 
and  thereby  became  entitled  to  receive  from  the  said 
commissioners  the  said  premium  of  20/.,  and  the 
plaintiffs  were  not,  nor  was  either  of  them,  employed  as 
architects  for  the  said  buildings,  yet  the  commissioners 
did  not  pay  the  said  premium,  which  at  the  time  of 
the  making  the  provisional  order  hereinafter  mentioned 
was  wholly  due  to  the  plaintiffs.  And  the  plaintiffs 
further  say  that  after  the  passing  of  the  said  Tunstall 
Improvement  Act,  and  before  and  at  the  time  of  the 
making  of  the  provisional  order  hereinafter  mentioned, 
the  said  commissioners  became  and  were  indebted  to 
the  plaintiffs  for  work  done  and  materials  provided  by  the 
plaintiffs  for  the  said  commissioners,  at  their  request, 
in  preparing  and  altering  certain  plans  and  estimates 
for.a  new  market  place  and  buildings,  then  proposed 
to  be  erected  by  the  said  commissioners  under  and  in 
pursuance  of  the  powers  and  provisions  of  the  last- 
mentioned  Act.  And  the  plaintiffs  further  say  that 
afterwards,  and  whilst  all  the  said  moneys  in 
the  declaration  mentioned  were  due  and  owing 
to  the  plaintiffs,  the  General  Board  of  Health, 
in  the  Public  Health  Act  1848  mentioned,  duly  and 
in  pursuance  of  the  powers  and  provisions  of  the  last- 
mentioned  Act,  made  a  certain  provisional  order  under 
their  hands  and  seal  of  office,  and  duly  published  and 
deposited  the  same  as  by  the  last-mentioned  Act  is 
directed,  and  that  afterwards  by  the  Public  Health 
Supplemental  Act  1855  it  was  enacted  that  the  said 
provisional  order  should  be,  and  the  same  was  thereby 
confirmed  and  made  absolute.  And  the  plaintiffs 
further  say  that  in  and  by  the  said  order  it  was, 
and  is  amongst  other  things,  ordered  and  directed 
that  the  Public  Health  Act  1848,  should  apply  to 
and  be  in  force  within  and  throughout  the  entire  area, 
places  and  parts  of  places  comprised  within  the 
boundaries  of  the  said  township  of  Tunstall,  and 
that  the  said  township  should  be  and  constitute  a 
district  for  the  purpose  of  the  said  Public  Health  Act 
accordingly;  that  the  local  board  of  health  to  be 
elected  for  the  said  township  should  consist  of  twenty- 
four  persons;  that  such  parts  of  the  said  Tunstall 
Improvement  Act  1847  as  were  specified  in  the  sche- 
dule to  the  said  order  should  be  repealed,  except  as  in 
the  said  order  is  excepted ;  that  the  powers,  authori- 
ties and  duties  of  the  commissioners  for  the  time  being 
acting  in  the  execution  of  the  Tunstall  Improvement 
Act  1847  should  cease;  that  all  the  property  and 
estate  of  the  said  commissioners  acting  in  execution 
of  the  Tunstall  Improvement  Act  1847  should  be 
transferred  to  the  Tunstall  board  of  health,  and  should, 
as  near  as  circumstances  would  permit,  be  held  by  the 
said  local  board  of  health  upon  the  same  trusts  and 
for  the  some  purposes  as  by  the  said  commissioners ; 
that  all  debts,  moneys  and  securities  for  money  con- 
tracted or  payable  by  the  commissioners  should  be  satis- 
fied by  the  said  local  board  out  of  such  parts  of  the 
said  transferred  property  and  estate  as  would  have  been 
chargeable  therewith  if  the  said  order  had  not  been 
made,  and  should  be  paid  and  satisfied  by  the  said 
local  board  as  by  the  said  commissioners,  provided 
always  that  if  such  property  and  estate  were  insuffi- 
cient for  that  purpose,  the  deficiency  should  be  charged 
upon  the  rates  leviable  under  the  said  Public  Health 
Act  1848,  in  the  parts  only  which  would  have  been 
chargeable  with  such  deficiency  if  the  said  order  had 
not  been  made.  And  the  plaintiffs  further  say 
that  by  the  said  order,  so  confirmed  as  aforesaid, 
certain  property  and  estate  of  the  said  Tun- 
stall Improvement  Commissioners  became  and  was 
before  this  suit  transferred  to  the  said  local  board  of 
health,  which  last -mentioned  property  and  estate 
would,  if  the  said  order  had  not  been  made,  have  been 
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chargeable  with  the  said  debts  and  moneys  so  due  and 
owing  by  the  said  commissioners  to  the  plaintiffs  as 
aforesaid,  and  which  at  the  commencement  of  this  suit 
were  in  the  hands  of  the  said  local  board  of  health, 
and  sufficient  to  satisfy  and  applicable  to  the  satisfac- 
tion and  payment  of  the  s:iid  debts  and  moneys  so  due 
and  owing  to  the  plaintiffs,  and  out  of  which  the  said 
local  board  of  health  ought  to  have  paid  and  satisfied 
the  same ;  and  though  everything  has  been  done  by 
the  plaintiffs  on  their  parts,  and  everything  has  hap- 
pened  necessary  to  entitle  them  to  be  satisfied  their 
said  debts  and  moneys  out  of  the  last-mentioned  pro- 
perty and  estate,  yet  the   said   local  b<>ard  of  health 
have  not  paid  or  satisfied  the  same  or  any  part  thereof. 
And  the  plaintiffs  further  say,  that  after  the  making  of 
the  said  order,  and  after  the  said  property  and  estate 
of  the  said  commissioners  were  so  transferred  as  afore- 
said, the  said  property  and  estate  so  transferred  were 
insufficient  for  the  purpose  of  satisfying  certain  of  the 
debts  and  moneys  thereof  -re   contracted  and  payable 
by  the  said  commissi  ners,  and  which  said  property  and 
estate  would  have  been   chargeable  therewith  if  the 
said  order  had  not  been  made ;  and  thereupon  the  said 
local  board  of  health,  in  pursuance  of  the  said  order, 
levied  certain  rates  under  the  said  Public  Health  Act 
1848,  for  the  purpose  of  satisfying  the  said  deficiency  in 
the  parts  only  which  would  have  been  chargeable  with 
such  deficiency  if  the  said  order  had  not  been  made,  and 
thereupon  the  said  sums  so  due  and  owing  to  the  plain- 
tiffs as  aforesaid,  and  being  and  forming  part  of  such 
last-mentioned   debts  and  moneys,  became  and  were, 
under  and  by  virtue  of   the  order,   chargeable   and 
charged  upon   the  said  rates  so  levied  as  aforesaid. 
And  the  plaintiffs  further  say  that,  although  at  the 
commencement  of  this  suit  there  was  in  the  hands  of 
the  local  board  of  health   sufficient  of  the  rates  so 
levied  as  last  aforesaid  to  satisfy  the  said  debts  and 
moneys  so  due  and  owing  to  the  plaintiff*  as  aforesaid  ; 
and  though  everything  has  been  done  by  them  on  their 
parts,  and  everything  has  happened  necessary  to  en- 
title them  to  be  paid  and  satisfied  their  said  debts  and 
moneys  out  of  the  said  rates  so  then  in  the  hands  of 
the  said  local  board  of  health  as  aforesaid,  yet  the  said 
local  board  have  not  paid  or  satisfied  the  same  or  any 
part  thereof,  and  the  plaintiffs  claim  500/. 

Second  count. — And  the  plaintiffs  further  Bay  that 
the  Tunstall  Improvement  Commissioners,  in  the  said 
declaration  hereinbefore  mentioned,  and  for  the  purpose 
therein  mentioned,  published  the  advertisement  therein 
mentioned,  and  the  plaintiffs  became  entitled  to 
receive  payment  from  the  said  commissioners  of 
the  said  sum  of  20/.  as  therein  mentioned; 
and  the  said  commissioners  became  and  were 
indebted  to  the  plaintiffs  in  manner  and  form  as 
therein  alleged;  and  that  whilst  the  said  moneys 
were  due  and  owing  to  the  plaintiffs  from  the  said 
commissioners  as  therein  alleged,  the  General  Board  of 
Health  therein  mentioned  made,  published  and  de- 
posited the  said  provisional  order  as  therein  alleged, 
and  the  said  order  was  confirmed  and  made  absolute 
as  therein  alleged,  and  that  in  and  by  the  said  order  it 
was,  amongst  other  things,  ordered  and  directed  as 
hereinbefore  alleged  and  set  forth,  and  that  the  said 
property  and  estate  of  the  said  Tunstall  Improvement 
Commissioners  became  and  were  transferred  to  the  said 
local  board  of  health  as  therein  alleged,  and  that  the  said 
property  and  estate  of  the  said  Tunstall  Improvement 
Commissioners  so  transferred  were  insufficient  to  satisfy 
the  said  debts  and  moneys  so  due  and  payable  to  the 
plaintiffs  as  aforesaid,  and  which  would  have  been 
chargeable  therewith  if  the  said  order  had  not  been 
made ;  and  the  said  debts  and  moneys  became  and  were 
a  deficiency  chargeable  and  to  be  charged  upon  a  rate 
leviable  and  to  be  levied  by  the  local  board  of  health 
under  the  Public  Health  Act,  in  pursuance  of  the  said 
provisional  order,  and  by  reason  of  the  said  debts  and 


moneys  being  still  owing,  and  of  there  becoming  tod 
being  such  deficiency  as  aforesaid,  the  plaintiffs  be- 
came and  were  and  are  personally  interested  in  the 
levying  a  rate  to  be  charged  and  chargeable  with  such 
last-mentioned  deficiency,  within  the  meaning  of  the 
last  Common  Law  Procedure  Act  1854,  to  wit,  to  the 
amount  of  all  the  said  debts  and  moneys  so  aforesaid 
due  and  owing  to  them  as  aforesaid ;  and  the  plaintiffs 
being  so  interested,  afterwards  and  at  a  reasonable  time 
before  the  commencement  of  this  suit,  demanded  of 
and  required  the  said  local  board  of  health  to  levy,  in 
pursuance  of  the  said  provisional  order,  a  rate,  under 
the  said  Public  Health  Act,  for  the  payment  of  such 
debts  and  moneys,  but  the  said  local  board  of  health 
wholly  neglected  and  refused  so  to  do ;  and  the  plain- 
tiffs have  thereby,  and  by  reason  of  the  non-perform- 
ance by  the  said  local  board  of  health  of  their  duty  in 
that  behalf,  sustained  damage  to  the  amount  of  all  the 
debts  and  moneys  so  due  and  owing  to  them  as  in  the 
first  count  mentioned;  and  therefore  the  plaintiffs  claim 
a  writ  of  mandamus  commanding  the  defendant  to  levy, 
in  pursuance  of  the  said  provisional  order,  a  rate, 
under  the  Public  Health  Act  1848,  for  the  payment 
of  the  said  debts  and  moneys  so  due  and  owing  to  the 
plaintiffs  as  aforesaid. 

The  defendant  pleaded  sixteen  pleas,  of  which  the 
fifteenth  and  sixteenth  only  were  material  to  the  present 
question. 

Plea  15. — That  the  alleged  causes  of  action  did 
not  act^ie  within  six  years  from  the  commencement 
of  the  suit. 

Plea  16. — The  same,  being  to  so  much  of  the  de- 
claration as  claims  a  writ  of  mandamus  commanding 
the  defendant  to  levy,  in  pursuance  of  the  said  pro- 
visional order,  a  rate  under  the  Public  Health  Act, 
1848,  for  payment  of  the  debts  and  moneys  so  alleged 
to  be  due  and  owing  to  the  plaintiffs.  The  defendant 
says  that  the  alleged  cause  of  claim  for  such  writ,  ex- 
clusive of  the  demand  for  a  rate  in  the  declaration  men- 
tioned, did  not  accrue  within  six  calendar  months  before 
this  suit,  and  that  the  said  alleged  debts  and  moneys, 
or  any  part  thereof,  were  not,  nor  are,  a  charge  or  ex- 
pense incurred  by  the  local  board  of  health,  at  any 
time  within  six  calendar  months  before  the  suit,  or 
within  six  calendar  months  before  the  said  demand  for 
the  said  rate,  wherefore  the  said  defendant,  or  the  said 
local  board  of  health,  cannot  therefore  by  law  now 
make  or  levy  a  rate  for  the  payment  thereof,  or  any 
part  thereof,  or  any  such  rate  as  the  plaintiffs  claim 
that  the  defendant  should  be  commanded  to  make  as 
aforesaid. 

Issue  was  joined  on  all  the  pleas  excepting  the  six- 
teenth. Demurrers  to  the  fifteenth  and  sixteenth  pleas, 
and  joinder  therein. 

The  plaintiffs  entered  a  nolle  prosequi  as  to  the 
whole  of  their  claim  against  the  defendant,  excepting 
as  to  their  claim  for  a  writ  of  mandamus. 

The  cause  was  tried  before  Channell,  B.  at  the  last 
spring  assizes  at  Gloucester,  when  the  defendant  had  a 
verdict  on  the  fifteenth  plea,  as  to  the  sum  of  20/.,  and 
the  plaintiffs  on  the  other  issues,  with  351/.  10*. 
damages.  A  rule  having  been  subsequently  obtained 
in  arrest  of  judgment,  the  Court  of  Q.B.,  after  argu- 
ment, gave  judgment  upon  the  demurrers,  and  upon 
the  rule  in  favour  of  the  plaintiff.  Against  this  decision 
the  defendant  now  brought  his  writ  of  error. 

M.  Smithy  Q.C.  (APMahon  with  him)  for  the 
defendant. — As  to  the  demurrer  to  the  sixteenth  plea, 
that  plea  is  good.  That  plea  is  founded  on  the  89th 
section  of  the  Public  Health  Act  1848,  which  enacts 
"  that  the  local  board  of  health  may  make  and  levy 
the  said  special  and  general  district  rates,  or  any  or 
either  of  them,  prospectively,  in  order  to  raise  money 
for  the  payment  of  future  charges  and  expenses ;  or 
retrospectively,  in  order  to  raise  money  for  the  pay- 
ment of  charges  and  expenses  which  may  have  been 


MAGISTRATES'  CASES. 


39 


Ex.  Ch.] 


Ward  ahd  anotheu  v.  Lowndes. 


[Ex.  Ch. 


incurred  at  any  time  within  six  months  before  the 
making  of  the  rate."  The  debt  claimed  was  dne  from 
the  commissioners  to  the  plaintiffs  before  the  provi- 
sional order  mentioned  in  the  declaration  was  made ; 
and  bj  that  provisional  order,  which  has  the 
force  of  an  Act  of  Parliament,  the  commissioners 
▼ere  abolished,  and  their  property  transferred  to 
tbe  local  board  of  health.  The  demand  should 
hiTe  been  made  within  six  months  from  such 
transfer,  but  here  there  was  no  duty  upon  the 
defendant  to  make  the  rate,  for  the  charge  was 
not  incurred  within  six  months  of  the  demand,  and  the 
six  months  began  to  run  directly  the  deficiency  in  the 
chargeable  property  transferred  by  the  commissioners 
was  ascertained;  after  the  six  months  the  remedy  is 
lost,  and  the  effect  of  a  mandamus  would  be  to  charge 
parties  not  legally  liable.  The  debt  of  the  plaintiff 
was  an  ordinary  simple  contract  debt ;  20/.  is  for  the 
premium  for  the  plan,  and  the  larger  part  of  the  claim 
is  for  work  and  labour  done.  The  debt  was  due  at  the 
time  the  powers  of  the  commissioners  were  transferred  to 
the  local  board ;  the  order  was  made  in  1855,  and  con- 
firmed by  Act  of  Parliament,  18  &  19  Vict,  c  125 
This  debt  became  a  charge  upon  the  rate  as  soon  as 
the  order  was  published  and  confirmed.  [Martin,  B. 
—Is  not  the  six  months  confined  to  rates  which  they  are 
willing  to  make  ?  In  the  jndgment  of  Erie,  C.  J.,  with 
reference  to  the  case  of  Wadding  ton  v.  The  City  of 
London  Union,  28  L.  J.  113,  M.  C,  heard  before  him 
and  the  other  judges  of  the  Court  of  Q.B.,  when  he  sat 
there,  and  communicated  by  him  to  me,  there  is  a  dis- 
tinction between  rates  made  for  the  poor  generally,  and 
rates  made  under  an  Act  of  Parliament.]  Lord  Camp- 
bell, C.J.  in  his  judgment  in  the  court  below  says:  "The 
89th  section  applies  only  to  rates  to  be  made  to  defray  ex- 
penses incurred  by  the  board,  and  not  to  cases  like  the 
present,  where  the  charge  is  cast  upon  the  rates. 
When  by  Act  of  Parliament  it  is  provided  that  a  debt 
shall  be  a  charge  upon  the  rates,  that  impliedly 
gives  a  power  to  raise  a  rate  to  answer  the  charge." 
The  six  months  began  to  run  as  soon  as  the  claim 
became  a  charge,  and  it  became  a  charge  as  soon  as 
there  was  a  deficiency.  [Williams,  J.  —  The 
insaisciency  of  the  fund  is  a  fact  which  exists, 
although  it  may  not  be  ascertained.]  Lord  Campbell 
seems  to  have  thought  that  a  special  rate  might  have 
been  made  to  satisfy  this  demand;  but  that  is  not  so. 
The  order  says  that  if  the  property  and  estate  is  in- 
lomcknt,  the  insufficiency  should  be  charged  upon 
rates  leviable  under  the  Public  Health  Act ;  this  was 
a  charge  incurred  after  and  by  reason  of  the  transfer. 
[Btzjbs,  J. — Do  you  maintain  that  if  there  had  been 
no  other  demand  and  no  other  claim,  a  rate  could  have 
been  made  ?]  Yes  ;  a  general  rate  ought  to  have 
been  made  as  soon  as  the  debt  accrued,  and  within  six 
months  after.  [Martin,  B.— Suppose  they  deny 
their  liability  and  so  postpone  it  for  more  than  six 
months.]  That  supposition  is  explained  away  in  Heg. 
y.  Local  Board  of  Roikerham,  8  E.  &  B.  906.  The 
judgment  would  be  a  fresh  charge,  for  which  a  rate 
might  be  made.  Why  should  persons  coming  into  the 
parish  five  or  six  years  after  be  rated  for  these  ex- 
penses ?  [Martin,  B. — Because  they  had  the  mis- 
fortune to  have  bad  commissioners.]  All  the  cases 
were  fully  considered  by  this  court  in  the  case  of 
Waddington  v.  City  of  London,  28  L.  J.  113,  M.  C. ; 
sad  there  it  was  held  by  this  court,  reversing  the 
judgment  of  the  Q.  B.,  that  the  contribution  order 
made  by  the  guardians  was  wholly  invalid,  as  being 
made  in  part  to  pay  old  debts  ;  that  the  guardians  had 
no  power  by  law  to  make  a  retrospective  order,  nor 
overseers  to  make  a  retrospective  poor-rate.  The 
statute  was  intended  to  make  a  limitation,  and 
the  Legislature  thought  six  months  a  reason- 
able time.  The  decision  of  the  court  below  was 
wrong,  for  according  to  it  there  would  be  no  limit. 


Then,  as  to  the  fifteenth  plea.  That  plea  is  a  good 
answer  to  the  inand/imus.  [Willes,  J. — The  jury  have 
found,  as  to  the  20/.,  for  the  defendant ;  the  Statute  of 
Limitations  does  not  apply  to  such  a  proceeding  as 
this.]  Then  I  am  entitled  to  arrest  the  judgment. 
You  can  only  proceed  by  mandamus  in  cases  where  you 
could  proceed  by  action  against  a  private  individuaL 
This  is  an  ordinary  debt  for  work  and  labour.  KendaU 
v.  King,  17  C.B.  483,  shows  an  action  may  be  brought 
against  the  committee  of  a  lunatic  asylum  on  a  contract 
entered  into  by  them  for  plans,  though  the  judgment 
could  not  be  enforced.  The  writ  of  mandamus  is  a 
sort  of  statutable  execution  given  by  the  C.L.P.A. 
1854,  but  the  Statute  of  Limitations  is  a  good  bar. 
This  is  neither  a  specialty  debt  nor  a  statutory  debt, 
and  the  fifteenth  plea  is  a  good  bar,  and  the  judgment 
of  the  court  on  that  plea  ought  to  be  for  the  defendant. 
The  count  in  the  declaration  praying  a  mandamus  is 
bad  in  arrest  of  judgment.  The  point  taken  in  the 
court  below  was  that  you  could  not  have  a  prayer  for 
a  mandamus  for  unliquidated  damages.  What  is  there 
that  gives  the  jury  the  right  to  ascertain  an  amount  ? 
The  first  count  was  abandoned,  but  the  second  refers  to 
the  first,  and  for  the  purpose  of  ascertaining  what  are 
the  allegations  referred  to  we  must  look  to  it.  The 
first  count  then  alleges  a  contract  out  of  which  the 
claim  had  accrued  and  the  circumstances  under  which 
the  defendant's  liability  arose,  and  it  concludes  with 
claiming  500/. ;  then  the  second  count  incorporates  by 
reference  the  allegations  in  the  first,  and  following  the 
form  required  by  the  C.  L.  P.  A.  1854,  concludes  by 
claiming  a  writ  of  mandamus  commanding  the  defend- 
ant to  levy  a  rate  for  the  payment  of  the  said  debts  and 
moneys  so  due  and  owing  to  the  plaintiffs;  but  the 
amount  is  unascertained,  and  the  defect  is  not  supplied 
by  the  claim  for  500/.  in  the  first  count.  There  must 
be  an  action  in  which  the  amount  may  be 
ascertained,  and  the  question  of  right  be  established. 
No  new  obligation  was  created  by  the  C.  L.  P.  A., 
but  only  a  more  convenient  mode  of  procedure. 
[C  li ann ell,  B. — Must  we  not  take  it  upon  this 
record  that  there  is  a  sufficient  debt  alleged  ?  J  There 
is  no  amount  stated ;  the  amount  must  be  known  and 
demanded,  and  payment  refused.  How  can  a  jury 
assess  and  fix  a  proper  amount?  [Ckowdeb,  J.— 
They  have  done  so.]  Yes ;  but  they  were  not  warranted 
in  so  doing  by  the  record.  [Btles,  J. — The  record  says 
that  the  commissioners  owed  the  plaintiffs  then  a 
large  sum  of  money  for  work  and  labour.]  Yes ;  but 
the  amount  is  not  stated;  no  specific  amount  is 
claimed.  [Willes,  J.  —  I  believe  in  the  old  books  it 
would  not  be  difficult  to  find  cases  in  which  plaintiffs 
had  failed  in  actions  of  debt  for  want  of  proof  of  the 
amount  alleged  to  a  farthing ;  then,  to  remedy  that, 
the  action  of  indebitatus  assumpsit  was  introduced; 
and  in  course  of  time  the  judges  became  accustomed 
to  that,  and  their  minds  being  softened,  they  applied 
the  same  practice  to  actions  of  debt;  and  then  the 
C.  L.  P.  A.  altered  that,  and  said  that  it  should  not  be 
necessary  to  state  an  amount  in  any  case.  Can  we 
hold  that  in  this  case  it  was  intended  by  the  Legis- 
lature that  the  courts  should  act  differently  to  what 
they  do  in  other  cases  ?] 

Dowiieswtll  (Pigott,  Serjt.  with  him)  contra. — 
The  limitation  of  six  months  for  making  retrospective 
rates  points  to  debts  incurred  by  the  local  boards 
themselves,  and  not  to  such  as  this,  which  is  imposed 
by  statute :  (see  2  Chitt  Stats.  370,  note  C.)  The 
subsequent  Act  (18  &  19  Vict,  c  125,  ss.  10,  11), 
confirming  the  provisional  order,  makes  that  clear. 
That  order,  when  so  confirmed,  acquired  the  force  of 
an  Act  of  Parliament.  Considerable  property  was 
vested  in  the  board  of  health,  and  in  consideration 
they  took  upon  themselves  the  debts  and  liabilities 
of  the  commissioners,  and  they  were  to  pay  and 
satisfy  them  out  of  the   property  and  estate,  and  if 
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they  were  insufficient  for  that  purpose,  the  defi- 
ciency was  to  be  charged  upon  the  rates  leviable 
under  the  Public  Health  Act  1848.  Not  only  were 
debts  to  be  satisfied,  but  securities  also;  could  it  therefore 
be  held  that  a  man  holding  a  bond  must  come  and 
claim  it  within  six  months  ?  Is  it  to  be  supposed  that 
the  Act  should  intend  to  impose  on  a  person  who  had 
the  security  not  only  of  the  rates,  but  also  of  the  pro- 
perty, a  condition  that  if  he  did  not  come  in  within  six 
mouths  he  should  lose  all  right?  Then  it  is  said  that  an 
action  should  be  brought  and  judgment  recovered ;  but 
the  Act  is  not  to  be  so  construed.  [Byles,  J. — Would 
an  action  lie  by  the  present  plaintiffs  against  the  local 
board  under  the  words  of  the  order,?]  Not  unless  they 
had  funds;  it  would  be  necessary  to  aver  that 
defendants  had  funds.  How  could  the  plaintiffs  know 
anything  of  the  affairs  of  the  local  board  of  health  ? 
It  would  be  the  greatest  injustice  to  creditors,  and 
it  cannot  be  supposed  that  the  statute  intended 
to  impose  on  creditors  the  necessity  of  imme- 
diately rushing  into  litigation.  The  words  of  the 
statute  and  order  are  clear ;  the  one  imposes  a  limit, 
the  other  none. 

The  Court  intimated  that  they  were  all  of  opinion 
that  the  statute  of  James  was  no  bar. 

M.  Satitli,,  Q.C.  in  reply. — The  current  of  the  cases 
and  of  legislation  has  been  to  prevent  those  who  do 
not  incur  liabilities  from   being  saddled  with  them. 
The  89th  section  says  that  "  the  local  board  of  health 
may  make  and  levy  the  said  special  and  general  dis- 
trict rates,  or  any  or  either  of  them,  prospectively,  in 
order  to  raise  money  for  the  payment  of  future  charges 
and  expenses;  or  retrospectively,  in  order  to  i aise  money 
for  the  payment  of  charges  and  expenses  which  may 
have  been  incurred  at  any  time  within  six  months  from 
the  making  of  the  rate.'1     The  local  board  are  placed 
in   the  position  of    the  commissioners.     How  is  an 
amount  of  unliquidated  damages  to  be  ascertained  ? 
The  work  might  be  badly  done,  or  there  might  be  other 
circumstances  constituting  a  good  defence.     The  new 
body  are  placed  in  the  position  of  the  old,  with  all  their 
rights  and  liabilities,  and  the  right  of  action  is  trans- 
ferred with  other  things.  The  maxim  cujianUbus  « t  non 
dormitntibus  jura  subvenusnt  applies ;  here  the  plain- 
tiffs have  slept  upon  their  rights,  which  is  not  permit- 
ted ;  whereas  in  the  present  case  the  body  upon  whom 
the  burden  is  to  fall  is  a  fluctuating  one.     In  1855 
this  claim  became  a  charge  upon  the  rates,  and  an 
action  might  then  have  been  brought  against  the  com- 
missioners, and  the  judgment  would  have  been  a  new 
charge.     The  expression  **  charges  and  expenses  in- 
curred "  cannot  mean  voluntary  charges.     The  case  of 
bonds,  put  by  the  other  side,  is  not  applicable.     This  is 
an  implied  contract,  but  every  instalment  on  a  bond 
would  become  a  fresh  charge.     The  case  does  not  come 
within  the  Act,  and  no  rate  can  lawfully  be  made  to 
pay  this  debt.     Southampton  Bridge  Company  v.  Local 
Board  of  Southampton,  8  E.  &  B.  801,  was  cited. 

Williams,  J.— I  ain  of  opinion  that  the  judgment 
of  the  Q.  B.  must  be  affirmed.  The  first  ques- 
tion is,  whether  the  sixteenth  plea  is  a  good  answer, 
and  whether  the  provision  contained  in  the  89th  sec- 
tion of  the  Public  Health  Act  1848  applies  to  such  a 
charge  as  this.  I  am  of  opinion  that  it  does  not.  The  16th 
plea  says  that  the  alleged  cause  of  claim  of  the  writ 
of  mandamus  did  not  accrue  within  six  calendar  months 
before  the  suit,  and  that  the  alleged  debts  and  moneys, 
or  any  part  thereof,  were  not,  nor  are,  a  charge  or 
expense  incurred  by  the  local  board  of  health  at  any 
time  within  six  calendar  months  before  the  suit,  or 
within  six  calendar  months  before  the  demand  for  the 
rate;  wherefore  the  defendant,  or  the  local  board, 
cannot  lawfully  make  a  rate  for  payment  thereof. 
Looking  at  the  language  of  the  Act,  I  do  not  think 
that  the  present  demand  is  such  a  charge  incurred 
by  them  within  the  meaning  of  that  section.     The 


debt  cannot  be  said  to  have  been  incurred  by  them ;  it 
was  incurred  by  the  commissioners,  and  was  trans- 
ferred to  them;  and  it  is  not  therefore  within  the 
language  employed  in  the  Act,  namely,  a  charge  in- 
curred by  them.  To  hold  the  contrary  would  be  put- 
ting a  harsh  construction  upon  the  words  of  the  sec- 
tion, and  lead  to  injustice  to  the  plaintiffs.  Are  the 
six  months,  beyond  which  the  defendant  says  the  rate 
cannot  be  levied,  to  begin  to  run  from  the  date  of 
the  order  of  transfer  to  the  local  board,  or  from 
the  time  of  ascertaining  the  deficiency  in  the  property '! 
But  in  either  way,  to  put  the  construction  for  which 
Mr.  Smith  contended  would  be  to  perpetrate  an  injus- 
tice that  the  Act  could  never  have  contemplated.  Six 
months  might  not  be  sufficient  time  for  ascertaining 
whether  there  were  assets  to  meet  the  claim ;  then, 
inasmuch  as  it  is  plain  that  this  proceeding  cannot  be 
sustained  unless  there  is  an  ascertained  deficiency,  it 
would  be  driving  the  plaintiffs  to  proceed  at  their 
peril,  and  hard  indeed  to  make  them  ascertain  within 
six  months  and  might  be  utterly  impossible.  On  the 
whole,  I  think  that  plea  is  bad.  Then  as  to  the  fifteenth 
plea,  is  the  plea  of  the  Statute  of  Limitations  an 
answer  to  this  demand  ?  The  plea  is  general ;  it  says 
that  the  alleged  causes  of  action  did  not  accrue  within 
six  years  from  the  commencement  of  the  suit ;  but 
there  is  no  statute  which  limits  the  time  within  which 
a  party  may  seek  his  remedy  by  mandamus.  Then  as 
to  the  declaration,  I  think  the  plaintiff*  has  averred 
everything  necessary  to  enable  him  to  obtain  this  re- 
medy, and  has  shown  sufficient  to  entitle  him  to  a 
mandamus. 

Martin,  B. — I  am  of  the  same  opinion,  and  I  think 
that  to  yield  to  Mr.  Smith's  argument  would  be  to  give 
a  strained  construction,  and  unsettle  the  natural 
meaning  of  the  words  used ;  and  as  to  the  sixteenth 
plea,  I  think  it  is  bad.  With  respect  to  the  fifteenth 
plea,  the  Statute  of  Limitations,  I  am  not  aware  that 
there  is  any  limitation  of  six  years  to  a  claim  for  the  writ 
of  mandamus.  I  must  not  be  understood  to  say  that  if 
the  debt  had  been  barred,  and  that  had  been  properly 
pleaded,  that  it  would  not  be  a  good  plea ;  but  here  it 
is  not  so  pleaded,  but  only  to  the  claim  for  the  man- 
damus.    I  think  the  judgment  should  be  affirmed. 

Crowdkk,  J. — I  am  of  the  same  opinion. 
[His  Lordship  read  the  89th  section  of  the  Act 
and  the  sixteenth  plea.]  The  Court  of  Q.B.  held  that  the 
plaintiffs*  claim  was  not  a  charge  incurred  by  the  local 
board,  and  it  seems  to  me  that  it  would  be  difficult  to 
uay  when  it  could  be  a  charge  incurred  by  them  within 
the  meaning  of  the  89th  section.  Here,  beyond  all 
doubt,  the  charge  was  incurred  by  the  commissioners 
under  the  local  Act,  and  that  charge  was  transferred 
to  the  local  board.  But  when  was  it  incurred  ?  It 
cannot  be  at  the  time  of  transfer,  and  can  we  say  this  is 
such  a  charge  as  is  to  be  levied  under  the  89th  section? 
No  rate  could  be  levied  until  a  deficiency  was  ascertained. 
After  the  transfer  of  the  debt  to  the  local  board,  some 
period  of  time  must  elapse  before  the  deficiency  was 
ascertained.  It  must  be  either  for  the  plaintiffs  or 
for  the  defendant  to  ascertain  it ;  but  in  either  case 
the  six  months  might  elapse  before  it  was  ascertained. 
The  contention  that  the  statute  could  have  intended 
such  injustice  cannot  be  supported.  The  sixteenth  plea, 
therefore,  is  no  answer.  As  to  the  fifteenth  plea,  look- 
ing at  the  pleadings,  and  that  it  is  pleaded  to  the  man- 
damus, I  think  it  does  not  apply ;  and  as  to  the  point 
in  arrest  of  judgment,  I  think  that  the  declaration  sets 
out  all  that  is  necessary  to  entitle  the  plaintiff  to  a 
mandai*us,  and  that  therefore  the  judgment  of  the 
court  below  ought  to  be  affirmed. 
Willes,  J.  concurred. 

Cham  nell,  B. — I  am  of  the  same  opinion.  I  adopt 
the  arguments  of  the  plaintiffs  and  the  judgments  of  my 
learned  brothers  as  to  the  fifteenth  plea,  and  I  think  the 
construction  put  by  Mr.  Dowdeswell  upon  the  89th 
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section  was  the  correct  one,  and  I  think  the  judgment 
of  the  court  below  should  be  affirmed. 

Byl.es,  J. — I  think  that  this  declaration  is  good, 
and  that  the  fifteenth  plea  is  no  answer  to  the  claim  for 
the  mandamus.  The  68th  section  of  the  C.L.P.A.  1854 
provides  a  mode  for  enforcing  a  duty  by  mandamus 
and  applies  to  all  cases  where  a  man  has  a  duty  to 
discharge ;  bat  that  is  not  a  proceeding  to  which  the 
statute  of  James  is  applicable.  On  the  whole,  I  am 
inclined  to  agree  with  the  rest  of  the  court,  that  the 
judgment  of  the  court  below  should  be  affirmed. 

Judgment  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Thompson,  T.  W.  Saunders,  and  0.  J.  B. 
Hsbtslkt,  Eaqra»t  Barrtatera-at-Law. 

Saturday >,  Jinn.  21. 

Ladd  (appellant)  v.  Gould  (respondent). 

Summary  Proceeding*  (Justices)  Act — Case — Matter 

of  fact — Medical  Practitioners  Act. 
The  Medical  Practitioners  Act  (21  #22  Vict.  c.  90, 
s.  40)  enacts  that  any  person  who  shall  wilfully  and 
falsely  prrUnd  to  be  or  take  or  use  the  name  or  title 
of  (imttr  alia)  surgeon,  or  any  name,  title,  addition 
or  description,  implying  that  he  is  registered  under 
the  Act,  or  that  he  is  recognised  by  law  as  (infer 
alia)  a  licentiate  in  nwdic*ne  and  surgery  shall,  upon 
a  summary  conviction,  pay  a  sum  not  exceeding  20/. 
It  is  a  question  of  fact  for  magistrates  to  decide,  and 
n'4  one  of  law  to  be  reserved  for  the  opinion  of  this 
court,  whether,  by  the  use  of  the  word  "  surgeon? 
ciipled  with  "  dentist?  or  "  mechanical  dentist?  or 
"  chiropodist?  or  such  like  titles,  and  tlie  other  facts 
i*  each  ca  e,  the  party  proceeded  against  is  guilty  oj 
the  offence  created  by  the  above  enactment. 
Case  stated  by  the  magistrates  at  Kingston-upon- 
Thames  for  the  opinion  of  this  court. 

On  the  1 1th  Oct.  last  an  information  was  laid  before 
the  magistrates  at  Kingston- upon-Thames  against 
Frederick  Gould,  under  the  40th  section  of  the  Medical 
Act  (21  &  22  Vict.  c  90),  for  that  he  did,  at  his 
residence  in  Eden-street,  Kingston,  take  and  use  the 
title  of  surgeon  without  legal  qualification,  he  not  being 
registered  under  the  Medical  Act;  and  that  in  that 
capacity  he  treated  one  Charlotte  Tenniswood  for  a 
jorgical  complaint,  and  supplied  her  with  medicine  for 
the  same,  contrary  to  the  form  of  the  statute,  for  which 
said  medicine  he  was  paid,  and  for  which  said  offence 
be  had  f>rfei  ed  a  sum  not  exceeding  20/. 

When  the  information  was  heard  the  prosecution  was 
conducted  by  Mr.  Ladd,  the  secretary  of  the  London 
Medical  Registration  Society ;  and  it  was  proved  by  the 
informant  Charlotte  Tenniswood,  that  on  the  5th  Aug. 
last  she  went  to  Gould's  shop,  and  told  him  she  had 
knocked  her  elbow,  and  that  it  caused  a  great  numbness 
in  her  arm  and  fingers.  Gould  examined  her  arm,  and 
■aid  she  had  undoubtedly  jarred  the  marrow  of  the 
bone,  and  gave  her  a  liniment,  for  which  she  paid  him 
la.  She  said  she  noticed  that  he  had  "  surgeon  "  on 
the  side  of  his  door,  and  she  believed  him  to  be  a  sur- 
geon, or  she  would  not  have  gone  to  him ;  but  she 
afterwards  said  that  the  word  u  surgeon  "  was  followed 
by  the  words  "  and  mechanical  dentist"  It  was  also 
proved  that  Gould's  name,  with  the  words  "  chemist 
and  druggist,"  was  on  his  shop  front,  and  that  the 
woman  went  to  his  shop,  which  was  also  a  chemists 
and  druggist's,  because,  she  said,  she  thought  he  would 
supply  her  with  something  cheaper  than  by  going  to  a 
doctor's.  She  also  stated  that  she  had  made  no  com- 
plaint to  the  registration  society,  but  that,  on  the  day 
after  she  had  got  the  liniment,  she  consulted  a  surgeon, 
Mr.  Ellis,  and  that  he  gave  her  a  lotion  and  told  her 
not  to  uw  the  liniment  Mr.  Ellis  afterwards  called 
upon  her  with  a  gentleman,  and  asked  her  name,  and 
Mid  they  should  want  her  as  a  witness. 

The  magistrates  were  of  opinion  that  Gould  had  used 
[Mao.  C] 


the  word  "  surgeon"  simply  to  show  what  branches  of 
the  business  of  a  dentist  he  carried  on,  and  not  to  re- 
present himself  as  a  surgeon  within  the  meaning  of  the 
Act ;  and,  at  all  events,  there  was  not  sufficient  evidence 
thit  he  wilfully  (as  well  as  falsely)  pretended  to,  or 
took,  or  used  the  name  of  a  surgeon  or  other  title  im- 
plying that  he  was  recognised  by  law  as  a  surgeon. 

They  thereupon  dismissed  the  information,  but,  at 
the  request  of  the  appellant  (Mr.  Ladd),  stated  this 
case,  and  submitted  three  questions  for  the  opinion  of 
this  court,  which  may  be  summed  up  in  one — viz., 
whether,  upon  the  evidence,  Mr.  Gould  was  guilty  of 
the  offence  contemplated  by  the  Act. 

Lush,  Q.C.  for  the  appellant. — This  case  raises  the 
question  whether  the  use  of  the  word  "surgeon"  in 
connection  with  the  words  "  and  mechanical  dentist, n 
was  a  using  of  the  title  of  a  surgeon  within  the  40th 
section  of  the  Medical  Act  The  question  was  whether 
on  the  evidence  the  party  was  guilty. 

Crompton,  J. — That  is  a  question  on  which  the 
magistrates  were  bound  to  draw  their  own  conclusion 
from  the  facts. 

Cockburn,  C  J. — I  do  not  think  there  was  any 
false  pretence  in  using  the  name  of  a  surgeon. 

Crompton,  J. — The  respondent  has  called  himself 
"surgeon  and  mechanical  dentist,"  which  he  thought 
meant  much  the  same  as  "  surgeon-dentist." 

Cockburn,  C.  J. — The  magistrates  were  of  opinion 
that  the  case  was  not  within  the  Act,  and  I  should 
have  come  to  the  same  conclusion. 

Crompton,  J. — I  think  there  was  evidence  upon 
which  tlie  magistrates  might  have  found  either  way, 
but  the  court  will  not  find  for  them. 

Lush,  Q.C. — The  magistrates  meant  to  leave  to  the 
court  whether  the  evidence  brought  the  party  within  the 
meaning  of  the  Act 

Cockburn,  C.J.— I  do  not  think  it  does,  but  this  is  a 
question  of  fact.  It  is  like  the  case  of  persons  who  call 
themselves  "  surgeon-dentists,"  who  are  known  gene- 
rally not  to  be  surgeons,  though  some  of  them  are. 

Crompton,  J. — It  is  like  the  case  of  the  "  surgeon- 
chiropodists."  But  it  is  a  matter  of  fact  for  the 
magistrates.  The  statute  gives  power  to  put  questions 
of  law  only  to  this  court,  not  questions  of  fact. 

Cockburn,  C  J.— I  do  not  think  there  was  any 
falsehood,  or  any  intention  to  deceive,  which  was 
necessary  in  order  to  bring  the  case  within  the  Act. 
That  was  also  the  opinion  of  the  magistrates,  though 
they  might  have  come  to  a  different  opinion. 

Crompton,  J.,  said  he  thought  there  was  evidence 
upon  which  the  magistrates  might  have  come  to  either 
conclusion,  but  he  could  not  say  they  were  bound  to 
convict  (a)  Judgment  for  rtspriidrnt. 

Wednesday,  Jan.  25. 

The  Churchwardens  and  Overseers  of  tub 
Poor  of  Llanllechid  (respondents)  and  thr 
Parish  Officers  of  Pistyll  (appellant*). 

Poor-law—  Order  of  removal — Suspension —  When  to 

be  made. 

The  suspension  of  an  order  of  removal  must  be  made 
by  the  justices  at  the  time  they  make  the  order  of  re- 
moval itself.  Where,  therefore,  an  order  of  removal 
was  made  on  the  28<A  Sept.,  and  the  indorsement  oj 
suspension  iTos  not  made  until  the  26th  Oct  following: 

Held  (  Wight-man,  J.  dissentiente)  that  the  suspension 
was  bad,  and  that  the  costs  of  maintenance  could  not 
be  recovered. 


(a)  This  cane  moat  be  understood  as  not  deciding  the  ques- 
tion whether  the  use  of  the  title  of  surgeon.  Ac.  Is  pruhl  lud, 
but  only  that  It  was  a  question  of  fact  for  the  Justice*, 
whether  the  title  " surgeon"  separated  from  the  title 
•»  dentist."  by  the  word  "  mechanical "  was  a  using  of  the 
title  "surgeon  "  or  a  distinct  title  constituted  of  the  whole 
description  together.  It  appears  to  me  that  the  Justices 
were  wrong  in  their  interpretation  of  the  term,  but  it  was 
clearly  a  question  of  fact  and  not  of  law,  and  therefore  not 
the  subject  of  appeal 
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This  was  a  case  stated  by  the  sessions  for  the  opinion 
of  this  court  upon  an  appeal.  It  appeared  that  on  the 
28th  Sept.  1849  an  order  was  made  by  justices  for 
the  removal  of  one  Jane  Jones.  On  the  26th  Oct 
following  this  order  was  suspended  by  reason  of  the 
pauper's  sickness.  On  the  2nd  Nov.  1858  an  order  was 
made  for  the  payment  of  the  expenses  of  the  mainte- 
nance of  the  pauper  under  such  suspended  order.  The 
appellants  appealed  against  this  order,  and  the  sessions 
quashed  it,  subject  to  the  present  case. 

By  sect  2  of  the  35  Geo.  3,  c  101,  after  reciting 
that,  "whereas  poor  persons  are  often  removed  or 
passed  to  the  place  of  their  settlement  during  the  time 
of  their  sickness,  to  the  great  danger  of  their  lives," 
enacts,  uthst  in  case  any  poor  person  shall  from 
henceforth  be  brought  before  any  justice  or  justices  of 
the  peace  for  the  purpose  of  being  removed  from  the 
place  where  he  or  she  is  inhabiting  or  sojourning,  by 
virtue  of  any  order  of  removal,  and  it  shall  appear  to 
the  said  justice  or  justices  that  such  poor  person  is 
unable  to  travel  by  reason  of  sickness  or  other  infirmity 
or  that  it  would  be  dangerous  for  him  or  her  so  to  do, 
the  justice  or  justices  making  such  order  of  removal 
are  hereby  authorised  to  suspend  the  execution  of  the 
same  until  they  are  satisfied  that  it  may  safely  be  ex- 
ecuted without  danger  to  any  person  who  is  the  subject 
thereof,  which  suspension  shall  be  indorsed  on  the  said 
order  of  removal  and  signed  by  such  justice  or  justices." 

Btavan  appeared  in  support  of  the  order  of  sessions, 
and  argued  that  the  sessions  were  right,  for  that  the 
suspension  of  the  order  of  removal  was  bad  inasmuch 
as  it  was  not  made  at  the  same  time  as  the  order  of 
removal,  which  the  35  Geo.  3,  c  101,  s.  2,  requires ; 
for  although  it  is  not  absolutely  necessary  that  the 
pauper  should  be  present  at  the  time  when  the  order  of 
removal  is  made,  the  suspension  of  it  must  take  place 
at  the  time  when  the  order  of  removal  -itself  is  made : 
(A.  v.  Everdon,  9  East,  101 ;  49  Geo.  3,  c  124,  s.  1.) 

B.  C.  Robinson,  contra,  contended  that  the  suspension 
of  the  order  need  not  be  made  at  the  time  of  the  making 
of  the  order  of  removal,  and  that  the  35  Geo.  3,c.  101, 
s.  2,  should  have  a  liberal  construction  so  as  to  meet 
such  a  case  as  the  present,  it  being  immaterial  to  the 
merits  of  the  case  whether  the  suspension  takes  place 
at  the  exact  time  of  the  making  of  the  order  of  removal 
or  some  days  after,  and  that  it  had  already  been  held 
under  this  statute  that  the  pauper  need  not  be  actually 
present  when  the  order  of  removal  is  made,  though  the 
section  in  terms  says,  "  in  case  any  poor  person  shall 
from  henceforth  be  brought  before  any  justice,"  &c :  {Reg. 
v.  Everdon,  supra;  Reg.  v.  Uanwinio,  4  T.  R.  473.) 

Cockbubn,  C.  J. — I  am  of  opinion  that  the  order 
of  sessions  quashing  the  order  for  costs  of  maintenance 
is  good.  I  am  very  desirous,  if  possible,  by  giving  a 
liberal  construction  to  this  statute,  to  remedy  the  mis- 
chief which  has  arisen;  but  upon  looking  to  the  statute 
I  think  the  second  section  applies  to  cases  only  where 
sickness  is  brought  to  the  attention  of  the  justices  at 
the  time  of  the  making  of  the  order  of  removal.  [His 
Lordship  here  read  the  words  of  the  second  section.]  I 
think,  if  the  meaning  of  the  Legislature  was  that  such 
an  order  of  suspension  might  be  made  at  a  subsequent 
time,  it  would  have  spoken  of  the  order  of  removal  in 
the  past,  and  not  alone  in  the  present  tense,  and  wonld 
not  merely  have  referred  to  sickness  at  the  time  of  the 
making  of  the  order,  but  of  any  subsequent  sickness. 
The  Legislature  has  not  done  so.  I  quite  agree  that 
the  mischief  in  the  one  case  may  be  quite  as  great  as 
in  the  other,  but  we  bhall  be  straining  the  meaning  of 
words,  which  actingjudicially  we  ought  not  to  do,  it  being 
for  the  Legislature  alone  to  remedy  the  evil  if  it  thinks  fit 

Wight-man,  J.  thought  that  the  court  was  at  liberty 
to  put  a  more  liberal  construction  upon  the  section,  and 
that,  under  the  circumstances,  the  suspension  of  the 
order  of  removal  was  not  illegal. 

Cuomfton,  J. — I  have  looked  anxiously  to  see  if 


the  Act  could  be  so  construed  as  to  support 
this  order  of  suspension ;  but,  as  I  read  the  Act 
of  Parliament,  it  seems  to  me  that  it  only;  gives  the 
justices  the  power  of  suspending  the  order  if  it  appears 
to  them,  at  the  time  of  making  the  order  of  removal, 
that  the  party  is  too  ill  to  be  removed.  I  find  no 
machinery  giving  the  justices  a  new  jurisdiction  to 
make  an  order  of  suspension  after  the  time  of  making 
the  order  of  removal.  Rex  v.  Everdon  shows  that  we 
have  a  judicial  power  under  the  section;  and  Lord 
Ellenborough  put  a  judicial  exposition  upon  such  a  case, 
and  held  that  it  was  sufficient  if  the  case  of  the  pauper 
was  brought  judicially  before  the  magistrates  for  the 
purpose  of  his  removal,  without  his  being  actually  present 
I  cannot  see  my  way  to  say  that  the  jurisdiction  eon- 
tended  for  is  given  by  the  statute.  We  must  be  careful 
not  ourselves  to  legislate  to  remedy  an  eriL 

Hill,  J. — I  agree  with  my  Lord  and  my  brother 
Crompton  that  this  order  was  bad.  It  is  impossible,  I 
think,  to  escape  from  the  words  of  the  statute,  that  the 
suspension  must  be  made  whilst  the  case  of  the  pauper 
is  before  the  justices,  if  there  is  any  inconvenience  in 
this,  it  is  not  for  the  court  to  supply  the  remedy,  (a) 

Ordtr  of  sessions  confirmed. 


Reg.  v.  Fitch. 
Metropolis  Local  Management  Act,  18^19  Vict  c  120 
— Lighting  rate— Scale  of  rate— $#4  WW.  4,  c.  90. 
By  the   Metropolis  Local  Management  Act,   18  (f  19 
Vict.  c.  1 20,  the  district  board  are  directed,  in  their 
orders  to  the  overseers  to  levy  rates,  to  distinguish 
in  casts  where  the  3  $  4  Will.  4,  c.  90  {Lighting 
Act)   has  been  in  force,  and  wider  which  land  is 
rated  in  respect  of  lighting  at  a  leu  amount  than 
houses;  and  by  feet.  165  it  is  enacted  that  in  any 
parish  in  which  at  the  time  of  the  passing  of  the  18 
f  19  Vict.c.  \20,the  Act  of  the  3  </  4  Will  4,  c.90, 
is  in  force,  H  the  owners  and  occupiers  of  houses,  build- 
ings and  property  other  tnan  land  shall  be  rated  t»  every 
lighting  ntte  timde  under  this  Act  at  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the  occu- 
piers of  land  shall  be  rated  in  such  lighting  rate.* 
Before  the  coming  into  operation  oftlte  18  <f  19  Vict, 
c.    120,  part  only  of  the  parish  of  Fulham  was 
under  the  operation  of  the  3  $4    WUL  4,  c.  90. 
After  the  passuig  of  the  said  18  4-  19  Vict.  c.  120, 
the  whole  of  the  parish  of  Fulham  was  (with  ano- 
ther parish)  formed  in  a  district,  and  that  part  of 
the  parish  0/  Fulltam  not  before  under  the  3  <f  4 
Will.  4,  c.  90,  was  assessed  to  a  lighting-rate : 
Beldy  that  such  part  was  not  entitled  to  have  its  land 
assessed  at  a  lo'rer  rate  than  its  houses;  but  that 
all  the  assessable  property  should  be  assessed  at  one 
rate,  and  that  the  higher  rute. 
Thh>  whs  a  case  stated  by  consent  under  the  12  &  13 
Met.  c  45,  s.   11,  upon  two  appeals  against  a  rate 
made  under  the  Metropolis    Local  Management  Act 
(18  &   19  Vict.  c.   120),  for  lighting  the  parish  of 
Fulhnm,  and  another  rute,  being  a  general  rate  made  by 
the  same  authority. 

It  appeared  th.  t,  before  the  coming  into  operation  of 
the  above  Act,  a  portion  of  the  parish  of  Fulham  had 
been  under  the  operation  of  the  Lighting  and  Watching 
Act  (3  &  4  Will.  4,  c  90).  Under  that  statute  there 
is  a  power  to  levy  and  collect  rates  in  the  same  manner 
as  poor-rates,  the  33rd  section  providing,  "  that  the 
owners  and  occupiers  of  houses,  buildings  and  property 
(other  than  land)  rateable  to  the  relief  of  the  poor  in 
any  such  parish,  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and  pay 
for  the  purposes  of  this  Act" 

(a)  This  case  Is  Important,  and  should  cause  the  justice* 
to  be  very  careful  to  make  the  suspended  order  of  removal 
at  the  same  time  as  they  make  the  removal  Itselt 
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Under  the  Metropolis  Local  Management  Act  the 
parish  of  Fulham  and  the  parish  of  St.  Peter  and  St. 
Paul,  Hammersmith,  were  formed  into  a  district  called 
the  "  Fulham  District." 

Under  that  statute  the  powers  of  the  inspectors  under 
the  3  &  4  Will.  4,  c.  90,  ceased.  And  by  sect  158  of 
the  18  &  19  Vict  c  J  20,  powers  are  given  to  the  dis- 
trict board  to  levy  rates  for  the  purp  -sea  of  the  Act 
That  section  enacts,  "  that  the  district  board  shall  from 
time  to  time  require  the  overseers  of  the  several 
parishes  in  their  district  to  levy  the  sums  which  the 
board  may  require  for  defraying  the  expenses  of  the 
execution  of  the  Act,  and  the  board  are  to  distinguish 
in  their  orders  sums  required  for  sewers,  and  also  where 
the  3  &  4  Will.  4,  c.  90,  or  any  other  Act  by  virtue 
whereof  land  is  rated  in  respect  of  expenses  of  lighting 
at  a  less  amount  in  proportion  to  the  annual  value 
thereof  than  houses,  or  is  wholly  exempted  from  being 
rated  to  such  expenses,  is  in  force  in  any  parish  or  any 
part  of  any  parish  at  the  time  of  the  passing  of  this 
Act,  distinguish,  as  regards  such  parish  or  part,  the  sum 
required  for  defraying  expenses  of  lighting  their  parish 
or  district  from  sums  required  for  defraying  other 
expenses  of  executing  this  Act." 

By  the  165th  section  it  is  provided  that  in  every 
parish  or  part  of  a  parish  in  which  at  the  time  of  the 
passing  of  this  Act  the  Act  of  the  3  &  4  Will.  4, 
c  90,  is  in  force,  "  the  owners  and  occupiers  of  houses, 
buildings  and  property  other  than  land  shall  be  rated  to 
every  lighting-rate  made  under  this  Act  at  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  in  such 
ughting-rate,"  &c 

It  appeared  that  the  board  had  duly  rated  the  part 
of  Fulham  parish  which  had  formerly  been  under  the 
3  &  4  WilL  4,  c  90,  but  that  now  that  they  had  as- 
sessed the  remainder  of  the  parish  to  the  lighting-rate 
they  were  in  doubt  as  to  the  principle  to  be  adopted, 
and  it  appeared  that  in  fact  they  had  assessed  the 
whole  of  such  part  upon  the  lower  scale,  irrespective  of 
its  consisting  of  houses  or  land.  This  was  now  ad- 
mitted to  be  erroneous,  and  that  the  rate  must  be 
amended ;  but  it  was  contended,  on  the  part  of  the 
occupiers  of  land  only  in  that  part  of  the  parish  not 
before  under  the  operation  of  the  3  &  4  Will.  4,  c.  90, 
that  the  occupiers  of  land  only  were  entitled  to  be 
nted  at  one-third  only  the  amount  at  which  the  oc- 
cupiers of  houses  were  rated,  and  that  they  were  enti- 
tled to  the  advantage  of  this  lower  rating  under  the 
provisions  of  sect  165  of  the  18  &  19  Vict  c  120, 
m  the  same  way  as  though  they  had  before  been  under 
the  operation  of  the  3  &  4  Will.  4,  c  90. 

huh,  Q.C.  (JUunce  with  him)  for  the  district  board, 
—Whilst  he  admitted  that  the  present  rate  was  erro- 
neous in  being  made  upon  the  lower  scale  and  must  be 
amended,  he  contended  that,  as  the  part  of  Fulham  parish 
u«w  first  assessed  to  a  lighting-rate  was  not  before  the 
owning  into  operation  of  the  18  &  19  Victc.  120, 
nsder  the  3  &  4  WilL  c.  90,  it  was  not  within  the 
operation  of  sect  165  of  the  former  Act,  and  therefore 
that  land  had  no  exemption  to  be  rated  to  the  lighting- 
nte  at  a  less  rate  than  bouses:  (West  Mv Idlest x 
Waterworks  Company  ▼.  The  Wandsworth  District 
&*rd  oj  Works,  31  L.  T.  Rep.  162. 

ffawtvu,  Q.C.  (Chatty  with  him),  contra,  con- 
tended that  the  whole  parish  was  now  entitled  to  be 
»ted  to  the  lighting-rate  upon  the  same  principle, 
asnely,  that  laid  down  in  sect.  165  of  the  18  &  19 
Jwt.  c  120,  as  though  the  whole  parish  had  formerly 
been  lighted  under  the  3  &  4  WilL  c.  90,  and  that 
land  should  be  rated  at  three  times  less  than  houses. 

The  Court,  however,  were  clearly  of  opinion  that  the 
«xan|*ion  in  the  3  &  4  Will.  4,  c  90,  is  kept  alive 
friy  in  those  parts  of  the  parish  of  Fulham  to  which 
*  was  formerly  applied,  and  that  the  rest  of  the  parish 
«*»  not  deriTe  the  tame  exemption  under  the  pro- 


visions of  the  18  &  19  Vict.  a  120,  and  that  the  rate 
in  respect  of  such  other  part  of  the  parish  should  be 
uniform  and  upon  the  higher  scale. 

The  lighting-rate  to  be  amended  accordingly. 

Other  points  were  argued  which  it  is  unnecessary  to 
notice.  

Reg.  v.  The  Inhabitants  of  Aylesford. 
Police-rate — Lands  held  in  ancient  demesne, 
Txinds  held  by  tenants  in  ancient  demesne  are  not  ex- 
empt from  being  assessed  to  the  county  and  police-rates. 
This  was  an  appeal  by  the  parish  of  Aylesford,  Kent, 
against  an  assessment  to  the  county  police-rate.     The 
sessions  confirmed  the  rate,  subject  to  a  case. 

It  appeared  that  all  the  lands  in  the  parish  of 
Aylesford  were,  in  the  time  of  William  the  First,  ancient 
demesne,  and  were  so  entered  in  Domesday,  under  the 
title  of  u  Terra  regis."  They  were  afterwards  granted 
by  the  Crown  to  private  individuals,  and  have  remained 
in  such  possession  since  the  reign  of  Queen  Mary.  The 
possessors  have  always  paid  poor-rates,  but  by  virtue 
of  the  tenure  of  the  lands  have  enjoyed  certain  privi- 
leges, such  as  being  exempt  from  serving  upon  juries  at 
the  assizes  and  sessions. 

By  the  3  &  4  Vict.  c  88,  s.  2,  the  justices  are,  for 
the  pur()ose  of  defraying  the  expenses  of  the  county 
police,  to  make  a  fair  and  equal  police-rate,  assessable 
on  all  messuages,  lands,  &&,  liable  to  the  county  rate  ; 
and  by  the  15  &  16  Vict  c.  81,  s.  2  (the  County  Rate 
Act),  the  justices  are  to  appoint  a  committee  for  pre- 
paring a  basis  or  standard  for  fair  and  equal  county 
rates,  such  basis  or  standard  to  be  founded  and  prepared 
rateably  and  equally  according  to  the  full  and  fair 
annual  value  of  the  property  rateable  to  the  relief  of 
the  poor  in  every  parish,  &c 

M.  Smith,  Q.C.  (Deeds  with  him)  appeared  in  sup- 
port of  the'  order  of  sessions,  but  the  court  called  upon 
Pickering,  Q.C.  (Denman  with  him)  who  argued 
that  tenants  in  ancient  demesne  were,  amongst  other 
privileges,  free  from  all  taxes  and  tallage  imposed  by 
Parliament  except  expressly  exempt :  (12  Geo.  2,c39; 
4  Man.  &  Sel.  437  ;  Scriven,  2  vol  582 ;  Comyn's  Dig. 
tit.  "Ancient  Demesne,"  let.  K ;  1  Salk.  57  ;  Fits.  Nat 
Bre.  Bridgman,  277  ;  4  Inst) 

The  Court  were  of  opinion  that  the  claim  to  the 
exmeption  was  unsupported,  and  that  tenants  in  ancient 
demesne  were  liable  to  be  rated.        Order  affirmed. 


Saturday,  Nov.  12. 
Gates  (appellant)  v.  South  (respondent). 

Beerhouse— Saturday  night— Sunday— 11  £12  Vict. 

c.  49. 

On  an  information  for  opening  a  public-house  for  the 
sale  ofspiriti  before  half-past  twelve  p.m.  on  Sunday, 
it  appeared  that  the  front  door  was  open  at  twenty- 
two  minutes  past  twelve  on  Sunday  morning,  and  a 
policeman  found  in  the  commercial  room  four  per- 
sons, one  of  whom  was  a  traveller ;  there  was  a 
small  quantity  of  spirits  and  water  in  a  glass,  from 
which  one  of  the  persons  had  been  drinking.  The 
landlady  was  sitting  in  the  parlour.  No  spirits  had 
been  sold  after  twenty  minutes  before  twelve  o'clock 
on  Saturday  night : 

Held,  that  the  fact  of  the  house  being  open  at  twenty- 
two  minutes  past  twelve  on  Sunday  morning  was  no 
proof  that  it  was  open  for  the  sale  of  beer,  fc., 
before  half  past  twelve  on  Sunday  afternoon,  within 
11  fr  12  Vict.  c.  49,  and  that  the  above  stated 
facts  did  not  warrant  a  conviction. 
This  was  a  case  stated  under  the  20  &  21  Vict  C  43. 
At  a  petty  sessions  of  her  Majesty's  justices  of  the 

peace  for  the  county  of  Essex,  held  at  Great  Dunmow 

in  the  said  county,  on  the  4th  July  1859,  before  us 

the  Rev.  Vicesimus  Knox  Child,  clerk,  and  the  Ber. 

Edward  Francis  Gepp,  clerk. 

An  information  by  Daniel  South,  a  police-consteblt, 
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was  heard  against  Francis  Cates,  an  innkeeper  and 
victualler  at  Great  Danmow  aforesaid,  under  the  1 1  & 
12  Vict,  c  49,  s.  1,  charging  that  the  said  Francis 
Cites,  being  an  innkeeper  and  victualler,  on  Sunday 
the  12th  June  1859,  at  the  Saracen's  Head  Inn,  in  the 
parish  of  Great  Dunmow,  in  the  said  county  of  Essex, 
did  unlawfully  open  his  s»id  house  for  the  sale  of 
spirits  before  half-past  twelve  o'clock  in  the  afternoon 
of  the  same  day,  such  spirits  not  being  for  the  refresh- 
ment of  travellers  onlv. 

m 

From  the  evidence  of  Daniel  South,  John  Lang- 
worthy  and  William  Scott,  three  of  the  inhabitants  of 
Dunmow,  and  of  Susannah  Policy,  a  servant  of  the 
appellant,  it  was  proved  that  the  front  door  of  the  ap- 
pellant's inn  was  open  at  twenty-two  minutes  past 
twelve  on  Sunday  morning,  the  12th  June  last;  that 
police-constable  South  went  into  the  house  and  entered 
one  of  the  rooms  used  for  the  reception  of  commercial 
travellers ;  that  there  were  three  persons  in  the  room, 
namely,  John  Langworthy,  William  Scott  and  a  traveller. 
There  was  a  small  quantity  of  whisky  and  water  in 
one  of  the  glasses,  which  the  said  John  Langworthy 
had  been  drinking  from.  There  was  a  mug  and  several 
other  glasses  on  the  table,  which  did  n»t  appear  to  have 
anything  in  them,  but  had  been  used  that  evening,  and 
some  of  the  persons  were  smoking.  The  landlady,  the 
wife  of  the  appellant,  was  in  a  parlour  which  adjoined 
and  opened  into  the  bar,  when  Daniel  South,  the  police- 
man, entered. 

It  was  proved  that  no  spirits  were  brought  into 
the  room  or  paid  for  after  twelve  o'clock  on 
Saturday  night,  and  that  the  last  spirits  that  were 
brought  into  the  room  were  brought  in  and  paid  for  at 
twenty  minutes  before  twelve  o'clock  on  Saturday 
night.  The  appellant  proved  that  there  were  no  other 
customers  in  the  house  except  in  the  commercial  room. 

It  was  objected  by  the  appellant's  solicitor  that  there 
was  no  evidence  of  an  actual  sale  of  spirits  after  twelve 
o'clock  on  the  Saturday  night,  and  he  contended  the 
appellant  was  justified  in  keeping  his  house  open  for 
the  accommodation  of  travellers  and  of  his  customers, 
if  the  liquor  drunk  by  them  was  brought  into  the  room 
and  paid  for  before  twelve  o'clock  on  the  Saturday 
night,  whatever  the  quantity  might  be ;  and  the  fact  of 
the  street-door  being  open  was  not  sufficient  evidence  that 
appellant  opened  Ins  house  for  the  sale  of  spirits. 

We,  the  justices,  considered  the  evidence  supported 
the  information,  and  the  appellant  was  convicted  and 
adjudged  to  pay  a  penalty  of  20s.  and  costs. 

The  appellant  being  dissatisfied  with  such  conviction, 
as  being  erroneous  in  point  of  law,  demanded  a  ca-e  to  be 
stated  and  signed  for  the  opinion  of  her  Majesty's 
judges  of  the  Court  of  Q.  B.,  which  we  hereby  state 
and  sign  accordingly.  Vices.  Knox  Child. 

E.  F.  Gkpp. 

The  stat  11  &  12  Vict  c.  49,  a.  1,  enacts  that  no 
licensed  victualler  or  person  licensed,  &c  shall  open 
his  house  for  the  sale  of  wine,  spirits,  beer  or  other 
fermented  or  distilled  liquors,  or  sell  the  same  on 
Sundays  before  half-past  tweto  in  the  afternoon,  &c. 
By  sect  2  it  shall  not  be  lawful  for  any  licensed 
victualler,  &c  to  open  his  house  for  the  sale  of  any 
other  articles  whatever  within  the  respective  times 
during  which  the  sale  of  wine,  spirits,  beer,  orother  fer- 
mented or  distilled  liquor  is  thereinbefore  prohibited, 
except  as  refreshment  to  travellers. 

Lush,  Q.C.  for  the  appellant — To  support  this  con- 
viction it  must  be  held  that  if  a  man  do  not  close  his 
house  before  twelve  o'clock  on  Saturday  night,  he  opens 
it  before  half-past  twelve  on  Sunday  morning.  There 
is  nothing  to  show  that  the  house  was  open  for  the 
sale  of  beer,  &o.  ;  customers  were  in  the  house,  and  the 
house  was  used  by  travellers ;  and  a  landlord  is  not 
bound  to  turn  every  customer  out  of  his  bouse  at 
twelve  o'clock ;  he  is  only  bound  to  cease  supplying 
them.     [Wioktxan,  J.— He  must  not  supply  them 


after  that  time ;  but  the  landlady  may  surely  sit  in  her 
bar  till  they  have  gone.] 

Cockburn,  C  J. — It  is  not  found  as  a  fact  in  the 
ease  that  the  house  was  kept  open  for  the  sale  of  beer 
and  spirits ;  and  I  do  not  think  we  can  draw  that 
conclusion  from  the  evidence.  On  the  contrary,  it  is 
found  that  no  liquor  was  supplied  after  twenty  minutes  to 
twelve  on  Saturday  night  The  conviction  must  there- 
fore be  quashed. 

Wiohtman,  Hill  and  Blackburn,  JJ.  concurred. 

^__    Conviction  quashed, 

Wednesday,  Nov.  16. 
Overton  (appellant)  v.  Hunter  (respondent). 
Alehouse— Innkeeper    entertaining    his   guests    with 
spiriU—Prohibuedhours— 18  f  19  Ftotc.118,*.  2. 
The   18   $  19    Vict,  c.   118,  s.  2,  which  prohibits 
licensed  victuallers  from  opening  or  keeping  open 
their  houses  for  the  sale  of,  or  selling  beer,  wine, 
spirits,  0*c,  after  certain  hours,  does  not  apply  to  an 
innkeeper  who,  during  the  prohibited  hours,  is  found 
gratuitous^  entertaining  his  guests  with  wine,  beer, 
spirits,  o?c ,  though  such  guests  are  not  travellers  nor 
lodgers. 

This  was  a  case  stated  under  the  20  &  21  Met 
e.  43,  upon  a  conviction  of  the  appellant  at  the  petty 
sessions  for  Chesterfield,  for  an  offence  under  sect  2 
of  the  18  &  19  Vict  c  118,  which  enacts  that  "It 
shall  not  be  lawful  for  any  licensed  victualler  or  person 
licensed  to  sell  beer  by  retail  to  be  drunk  on  the  pre- 
mises ...  to  open  or  keep  open  his  house  for 
the  sale  of,  or  to  sell  beer,  wine,  spirits,  or  any 
other  fermented  or  distilled  liquor  between  the 
hours  of  three  and  five  o'clock  in  the  afternoon  and 
after  eleven  o'clock  in  the  afternoon  on  Sunday,  or 
on  Christmas-day  or  Good  Friday,  or  any  day  ap- 
pointed for  a  public  fast  or  thanksgiving,  or  before  four 
o'clock  in  the  morning  of  the  day  following  such 
Sunday,  Christmas-day,  Good  Friday,  or  such  days  of 
public  fast  or  thanksgiving,  except  to  a  traveller  or  to 
a  lodger  therein.'' 

The  information  against  the  appellant  was,  for  that 
he  the  said  appellant,  on  the  14th  Aug.  1859,  at  Hard- 
wick,  in  the  parish  of  Ault  Hucknall,  in  the  county  of 
Derby,  being  then  an  alehouse-keeper,  and  duly 
licensed  to  sell  exciseable  liquors  by  retail  in  his  house 
or  premises  there  situate,  and  the  said  day  being 
Sunday,  did  unlawfully  open  his  said  house  for  the  sale 
of  beer  after  eleven  o'clock  in  the  afternoon,  otherwise 
than  to  a  traveller  or  to  a  lodger  in  the  said  house  or 
premises,  contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided.  The  facts  as  stated  in  the 
case  were  the  following :— • 

The  appellant  is  a  licensed  victualler  and  alehouse- 
keeper  within  the  meaning  and  provisions  of  the  several 
statutes  relating  to  the  sale  of  wine,  spirits  and  beer  by 
retail  in  inns  or  public-houses,  and  he  is  duly  licensed 
to  sell  wine,  spirits  and  beer  by  retail  at  his  the  ap- 
pellant's inn  or  public-house,  at  Hardwick  Inn,  in 
Derbyshire.  The  annual  local  feast  was  held  on 
Sunday,  the  14th  Aug.  1859,  and  the  Hardwick  Inn 
was  frequented  by  more  people  than  usual  on  that  day; 
at  ten  minutes  before  eleven  o'clock  on  the  evening  of 
the  same  day,  the  appellant  caused  all  persons  to  leave 
his  inn,  except  those  hereinafter  mentioned,  and  he 
closed  the  outer  doors  of  his  inn  and  did  not  afterwards 
open  them  for  the  admission  of  customers.  As  soon 
as  the  outer  doors  were  closed,  a  party  consisting  of 
the  appellant  and  his  wife,  the  appellant's  brother-in- 
law  and  a  young  lady,  both  on  a  visit  to  the  appellant, 
two  persons  who  had  assisted  the  appellant  as  addi- 
tional waiters  during  the  day,  the  Duke  of  Devonshire's 
farm-bailiff  and  the  Marquis  of  Hartington's  groom 
(the  two  last  persons  having  been  in  the  inn  from  nine 
o'clock  in  the  afternoon),  sat  down,  on  the  appellant's 
invitation,  to  a  supper  provided  for  them  by  the  appel- 
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hot  at  his  expense  in  one  of  the  rooms  of  the  appel- 
lant's inn.  Daring  and  after  supper  the  party  had  spirits 
and  water  provided  for  them  by  the  appellant  at  his 
expend.  At  ten  minutes  past  eleven  o'clock  on  the 
same  evening  a  policeman  entered  the  appellant's  inn 
and  found  the  same  party  in  the  room,  and  on  the 
hst  occasion  with  a  decanter  of  spirits  and  tumblers 
before  i  hem.  On  each  occasion  the  appellant  told  the 
policeman  that  the  party  were  his,  the  appellant's, 
pi<*sts,  and  he  was  entertaining  them.  The  policeman 
on  this  caused  the  above  information  to  be  laid  against 
the  appel.ant  There  was  no  proof  that  the  appellant 
had  sold  any  spirits,  wine  or  beer,  or  allowed  any  cus- 
tomer to  enter  his  inn  after  eleven  o'clock  on  the 
evening  in  question.  The  only  persons  joining  the 
supper  party  who  were  inmates  of  the  appellant's  house 
were  the  appellant,  his  wife,  the  appellant's  brother-in- 
law,  and  the  young  lady  visiting  the  appellant.  None 
of  the  other  persons  forming  the  party  were  travellers, 
or  inmates  of,  or  lodgers  in  the  appellant's  house  or 
premises. 

The  justices  stated  in  the  case  that  they  decided 
against  the  appellant,  and  convicted  him  for  the  alleged 
offence  in  the  penalty  of  40*.  and  costs ;  and  that  the 
grounds  of  their  decision  were,  that  they  c  nsidered, 
under  the  statute  18  &  19  Vict  c.  118,  s.  2,  that  the 
appellant  was  not  entitled,  even  at  his  own  expense, 
to  suffer  beer  or  spirituous  liquors  to  be  drunk  or  con- 
sumed in  his  house  or  premises  by  persons  not  being 
travellers,  or  inmates  of  or  lodgers  in  his  house  or 
premises  after  the  hour  of  eleven  o'clock  in  the  after- 
noon of  any  Sunday. 

No  one  appeared  in  support  of  the  conviction. 

Raymond  api>eared  for  the  appellant,  and  contended 
that,  as  the  appellant  was  entertaining  his  friends  at 
bis  own  expense,  he  was  not  within  the  terms  of  the 
Act.    (He  was  stopped  by  the  court) 

Cockburn,  C.  J. — It  is  quite  unnecessary  to  argue 
this  case  further.  The  conviction  cannot  by  any  pos- 
sibility be  supported.  Here  is  a  publican  who  is  found 
on  a  Sunday  evening  entertaining  at  supper  a  few  of  his 
friends  who  had  been  attending  a  feast  in  the  neighbour- 
hood, and  at  the  supper  those  friends  had  some  spirits 
and  water.  The  justices  have  found,  as  a  fact  in  the 
case,  that  there  was  no  sale  of  spirits.  The  case  then  is 
really  at  an  end ;  and  I  must  say  that  it  is  a  case  in 
which  there  was  not  the  slightest  shadow  of  a  pretence 
for  such  a  conviction.  The  innkeeper  was  giving  a 
private  entertainment  to  his  own  guests,  which  he  had 
a  perfect  right  to  do. 

Hnx  and  Blackburn,  JJ.  concurred. 

Conviction  quashed  with  costs, 

Saturday ',  Jan.  21. 

Beg.  on  the  prosecution  of  The  Guardians  of 

Birmingham  v.  St.  Anne's,  Westminster. 

Poor — Settlement  by  payment  of  rates— Rating  of  wife 
living  apart  from  her  husband. 

The  pamper  P.  married  in  1825  at  M.,  and  he  and  his 
wife  went  to  live  in  London,  where  they  lived  tojether 
tiM  1833,  when  the  pauper  refusing  to  support  his 
*ife,  she  »cent  back  to  her  mother's  at  Af.  and  lived 
with  her  till  her  death  in  1841.  From  that  time 
down  t»  the  present  she  resided  in  the  house  she  lived 
t»  with  her  mother  (having  an  interest  in  it  under 
her  father**  will),  and  was  rated  for  it,  and  described 
m  the  rate-books  as  "  Mrs.  P.,"  or  "  EUth.  P." 
About  f/ur  months  m  1842  the  pauper  lived  with  his 
wife  at  M.,  when  he  went  away,  and  his  wife  never 
mw  him  down  to  the  present  time,  nor  did  he  return 
to  Mi 

Het&\  that  the  pauper  did  not  acquire  a  settlement  in 
M.  by  payment  of  rates. 
Case  stated  upon  appeal  by  St  Anne's,  Westminster, 

to  the  Warwickshire  quarter  sessions,  agunst  an  order 

of  two  justices  of  the  borough  of  Birmingham  under  the 


16  &  17  Vict  c  97,  s.  97,  adjudging  the  settlement  of 
Alfred  John  Potter,  a  pauper  lunatic,  and  ordering  the 
parish  of  St.  Anne's,  Westminster,  to  pay  to  the  parish 
of  Birmingham  certain  expenses  of  koeping  and  main- 
taining the  said  pauper  in  the  lunatic  asylum. 

The  pauper  was  about  sixty  years  of  age,  and  was 
settled  in  the  appellant  parish,  and  the  order  was 
properly  made  unless  the  pauper  gained  a  settlement 
by  rating  in  the  parish  of  Merthyr  Tydvil  by  reason  of 
the  f  llowing  circumstances :  — 

He  was  married  (26th  April  1825)  at  the  parish 
church  of  Merthyr  Tydvil  to  Elizabeth,  the  daughter 
of  Jno.  and  Jane  Williams,  both  of  that  parish. 

Jno.  Williams  died  16th  July  1810,  leaving  his 
widow  and  two  daughters  him  surviving.  At  the  time 
of  his  death  he  was  seised  in  fee  of  two  houses  and  a 
close  in  the  said  parish.  By  his  will  he  devised  this 
estate  to  trustees,  upon  trust  to  permit  his  wife  and 
two  daughters,  and  their  several  assigns,  to  receive  and 
take  rents,  issues  and  profits  thereof  respectively,  as 
tenants  in  common  during  the  life  of  the  wife,  and 
after  the  decease  of  the  wife  to  the  two  daughters  and 
their  heirs,  executors,  &c,  as  tenants  in  common.  Jane 
Williams,  the  widow,  died  in  1841. 

Immediately  after  the  pauper's  marriage  in  1825  he 
and  his  wife  came  to  reside  in  London  and  lived  there 
till  1833,  when  the  pauper's  wife  left  him  in  conse- 
quence of  his  refusing  to  support  her.  She  then  went 
to  her  mother  at  Merthyr  Tydvil,  where  she  has  since 
resided,  supporting  herself  by  keeping  a  school,  with 
the  assistance  she  derived  from  her  interest  in  her 
father's  property.  With  the  exception  hereinafter 
stated  the  pauper  has  lived  entirely  away  from  his  wife. 

Jane  Williams,  the  mother,  resided  in  and  was  rated 
for  one  of  the  houses  above  mentioned  until  her  death. 
From  her  death  up  to  the  present  time  the  pauper's 
wife  had  resided  in  the  same  house,  except  from  the 
year  1852  to  the  year  1855,  during  which  period  she 
let  the  house  and  n  sided  herself  in  another  house  in 
Merthyr  Tydvil.  Since  the  mother's  death  the  rest  of 
the  property  devised  as  above  by  John  Williams  has 
been  let  to  various  tenants,  and  the  rents  paid  to  the 
pauper's  wife. 

The  name  of  the  pauper's  wife  first  appeared  in  the 
rate-books  of  Merthyr  Tydvil  in  the  year  1842,  where 
she  is  assessed  for  the  house  above  mentioned,  in  which 
assessment  she  is  described  as  "  the  party  rated  "  and 
as  u  the  owner,"  and  she  continued  to  be  rated  in  a 
similar  manner  for  the  same  property  down  to  the 
month  of  Nov.  1851.  There  was  then  a  break  during 
the  period  for  which  the  house  was  let  as  above  men- 
tioned. From  the  termination  of  the  tenancy  to  the 
present  time  the  pauper's  wife  has  been  rated  as  before. 

In  the  above  rates  the  pauper's  wife  was  described 
invariably  either  as  '*  Mrs.  Potter  "  or  as  "  Elizabeth 
Potter."     She  paid  all  the  rates  herself. 

From  the  22nd  June  1842  to  the  22nd  Oct  in  the 
same  year,  the  pauper  lived  with  his  wife  at  Merthyr 
Tydvil,  during  which  period  he  signed  a  warrant  of 
distress  and  an  agreement  with  a  tenant,  but  never 
received  any  rent  or  at  any  time  otherwise  interfered 
with  the  above-mentioned  property. 

Since  Oct.  1842  the  pauper's  wife  has  never  seen 
him,  nor  has  he  ever  returned  to  Merthyr  Tydvil.  The 
pauper  was  never  dealt  with  or  recognised  by  the  parish 
officers  of  Merthyr  Tydvil  as  a  ratepayer. 

The  question  for  the  court  was,  whether  under  the 
above  circumstances  the  pauper  gained  a  settlement  by 
rating  in  the  parish  of  Merthyr  Tydvil  as  a  ratepayer. 

Macau1  ay  (Spooner  with  him)  in  support  of  the 
order  of  sessions. 

Wills  contra. 

Authorities  cited : — R.  v.  Bramshaw,  Burr.  Set  Cas. 
98;  22.  v.  Alton,  lb.  418;  R.  v.  Pamswick,  Burr. 
475 ;  R.  v.  Openthaw,  lb.  522 ;  R.  v.  JJangammarch, 
2T.  B.  628;  R,  v.  Beckmondwike,  2  Doug.  564;  R 
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Reg.  v.  Yeomaks. 
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v.  Husthwaite,  21  L.  J.  189,  M.C.;  R.  v.  Bengeworth, 
3  Ell.  &  B.  637  ;  R.  v.  Ringstead,  7  B.  &  C.  64 ;  stats. 
43  Eliz.  c  2 ;  13  &  14  Car.  2,  c.  12 ;  1  Jac  2,  c.  17, 
s.3;  3  Will.  &M.c.  11,  s.3;  8&9  Will.3,c.30;  3f> 
Geo.  3,  c  101,  s.  4. 

Cockburn,  C.J.—I  am  of  opinion  that  the  order  of 
sessions  should  be  confirmed.  From  a  very  ea'ly  pe- 
riod it  has  been  uniformly  held  th:it  in  order  to  estab- 
lish a  settlement  by  rating  to  the  relief  of  the  poor,  it 
is  necessary  to  show  that  it  was  the  intention  of  the 
parish  officers  to  rate  the  pauper  himself.  That  doc- 
trine was  founded  on  this,  that  the  parish  should  bavj 
notice  of  the  pauper'*  gaining  a  settlement  in  the 
parish.  In  this  case  there  is  no  evidence  of  the  parish 
officrs  ever  having  had  any  intention  to  rate  the  pau- 
per himself.  The  only  case  in  which  the  view  of  law  I 
have  referred  to  is  n-it  ai  quiesced  in,  is  R.  v.  SL  Mary- 
lebane,  15  Q  B.  399.  That  case,  however,  was  a  tieci- 
sion  on  a  private  Act  of  Parliament,  which  provides 
specially  that  an  outgoing  tenant  shall  he  liable  for 
the  rates  during  the  period  which  he  occupies,  and 
cannot  be  considered  as  overruling  the  previous  cases. 

Crompton,  J. —  I  am  of  the  same  opinion.  Upon 
the  author. ties  we  are  bound  to  look  at  the  intention 
of  the  parish  ollicers  in  making  the  rate.  And  in  R. 
v.  Hulme  4  Q.  B.  538,  it  was  argued  that  the  occu- 
pier as  tenant  gained  a  settlement  where  no  person  was 
named  in  the  rate  as  occupier,  if  the  parish  had  notice 
who  was  the  party  liable  to  be  rated,  by  receiving  th<- 
rates  from  the  tenant ;  and  so  the  court  held,  consider- 
ing that  the  intention  of  the  parish  officers  in  making  the 
rate  was  the  real  question.  So  in  R.  v.  JJusthwaite 
the  court  considered  who  was  the  peroon  intended  to 
be  rated,  and  that  being  ascertained,  that  it  was  of  no 
consequence  leaving  his  name  out  of  the  rate  or  any 
thing  of  that  kind.  This  view  of  the  law  is  not  shaken 
by  what  fell  from  my  brother  Erie,  J.  in  R.  v.  St. 
Marykbone,  which  turned  entirely  on  the  words  of  the 
private  Act  of  Parliament. 

Order  of  sessions  confirmed. 

Tuesday i  Jan.  31. 

Reg  v.  Yeomans. 

Desertion  of  w\fe — Proof  of  marriage — Rrfusal  by 

justices  to  state  cast. 
A.  vms  committed  by  the  Justices  jor  deserting  his  wife 
and  family.  It  appeared  that  they  had  been  known 
as  man  and  wife  for  twenty  years ,  and  their  daughter, 
aged  thirty-seven,  said  she  had  always  looked  upon 
them  as  married ;  he  had  compromised  a  previous 
charge  of  the  same  nature  by  agreeing  to  pay  Jive 
shillings  a  week.  In  1858  A.  was  married  to 
another  woman,  was  charged  with  bigamy  and  dis- 
charged. On  the  hearing  of  the  charge  of  deser- 
tion, it  was  contended  that  there  was  no  proof  of 
the  defendants  marriage ;  it  was  then  proposed  to 
call  the  woman,  but  he  objected  to  this  on  the  ground 
tfyU  her  evidence  was  not  admi*rib1t.  Th*  justice* 
committed  A.,  and  refused  to  grant  a  case  for  the 
opinion  of  this  court : 
Held,  that  they  had  well  determined. 

Welsby  showed  cause,  against  a  rule  calling  on  the 
justices  of  Chester  to  show  cause,  why  they  should 
not  state  and  sign  a  case.  Yeomans  was  charged 
before  the  justices  for  deserting  his  wife  and 
family,  and  was  committed  as  a  rogue  and  vaga- 
bond. Before  the  magistrates,  the  officer  gave 
evidence  that  he  had  known  the  accused  for  more  than 
twenty  years,  and  that  he  always  believed  that  he  was 
the  husband  of  the  deserted  woman ;  and  the  daugh- 
ter, aged  thirty-seven,  deposed  that  she  had  always 
regarded  her  father  and  mother  as  married,  and  that 
she  had  never  heard  a  whisper  to  the  contrary.  Yeo- 
mans and  his  wife  lived  together  for  twenty-seven 
years ;  he  had  left  her  for  ten  years.  He  had  been  sum- 
moned before,  and  the  charge  was  compromised  by  his 


agreeing  to  pay  5*.  a  week  for  their  support,  which  he 
did  for  some  time.  In  Dec.  1858  he  was  married  to 
another  woman,  and  was  accused  of  bigamy,  from 
which  charge  he  was  discharged  for  want  of  proof. 
On  the  heaiing  of  the  present  charge  against  the  defendant, 
it  was  contended  on  his  behalf,  that  there  was  no  legal 
evidence  of  his  marriage  with  his  first  wife,  and 
the  prosecutor  then  proposed  to  call  her,  but  this 
was  object"d  to  by  defendant,  on  the  ground  that  her 
evidence  was  not  admissible.  It  was  now  contended 
that  there  was  sufficient  evidence  of  the  marriage. 
The  charge  of  bigamy  is  the  only  case  in  which  a  strict 
proof  of  marriage  is  necessary.  [Cockburx,  C  J. — Do 
I  understand  you  to  say  that  defendant  first  objects  to 
the  evidence  of  the  woman  being  taken  on  the  ground 
that  she  is  his  wife,  and  then  makes  this  application  on 
the  ground  that  she  is  not  ?]     Yes,  that  is  so. 

Wheeler  contra. — The  defendant  was  charged  under 
a  highly  penal  statute.  The  issue  before  the  justices  was 
marriage  or  no  marriage,  and  this  court  will  not  pre- 
sume that  the  defendant  had  committed  bigamy.  There 
was  no  sufficient  proof  of  this  marriage,  and  the 
daughter's  evidence  referred  to  her  always  looking 
upon  these  parties  as  her  father  and  mother,  not  as 
husband  and  wife.  [Cockburn,  C.  J. — The  severity 
of  the  punishment  inflicted  by  the  Legislature  does  not 
influence  the  question  of  what  is  evidence.]  Reg.  v. 
SymoneUa,  1  Car.  &  Kir.  164;  Reg.  v.  Newton,  2 
Moo.  &  Rob.  were  cited.  [Crompton,  J. — Those 
were  cases  of  bigamy.] 

Coceburn,  C.J.—I  think  this  rule  should  be  dis- 
charged. When  the  objection  was  taken  on  the  part  of 
the  defendant  before  the  magistrates,  that  there  was  no 
proof  of  his  marriage,  it  was  proposed  to  produce  the 
woman  herself,  but  that  was  objected  to,  and  the 
magistrates  were  left  to  deal  with  the  case  as  best  they 
might  on  the  evidence  already  adduced.  There  was  evi- 
dence that  these  parties  had  lived  for  many  years  as 
man  and  wife;  and  besides  that,  there  was  the  evidence 
of  their  daughter.  Then,  on  the  other  side,  it  was  said 
that  he  had  married  another  woman;  and,  on  the  whole, 
we  must  consider  whether  there  was  not  evidence  to 
justify  the  justices  in  acting  as  they  did.  I  think  there 
was. 

Wightman,  J.  concurred. 

Crompton,  J. — I  am  of  the  same  opinion.  I  thiny 
the  justices  would  have  done  wrong  if  they  had  stated  a 
case  ;  they  are  only  to  do  so  when  there  are  disputed 
questions  of  law ;  here  the  question  is  one  of  fact. 

Hill,  J.  concurred.  Rule  discharged. 


OOTJBT  OV 
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EXCHEQUER 


by  P.  Bailst.  and  Joiik  DUMB**, 
BniTt»t«n-ji-Law. 


Jan.  16  and  18. 

Leech  (appellant)  v.  The  North  Staffordshire 
Railway  Company  (respondents). 

Railway  company — Liability  to  repair  bridges  over 
turnjjike^roads—%  <f  9  Vict.  c.  20,  *.  46  ;  10  $  11 
Vict.  c.  cviiL,  s.  61. 

The  46th  section  of  8  £  9  VicL  c.  20  (Railway 
Clauses  Consolidation  Act  1845),  which  regulates  the 
crossing  of  or  interference  with  turnjtike  or  other 
roads  by  railways,  provides  "  that  (except  where 
otherwise  provided  by  the  special  Act)  such  bridges 
with  the  immediate  approaches,  and  all  other  neces- 
sary works  connected  therewith,  shall  be  executed, 
and  at  all  times  thereafter  maintained  at  the  ex- 
pense of  the  company.1* 

The  10  §  11  Vict.  c.  coiii.  #.61,  authorising  the  defen- 
dants to  carry  their  line  across  the  turnpike-road 
leading  from  N.  to  L.,  provided  they  should  erect  a 
proper  and  sufficient  bridge,  and  then  so  much  of  the 
said  turnpike-road  as  should  be  broken  up  or  damaged 
for  the  purposes  of  this  Act  should  be  reinstated  and 
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Lkech  v.   The  North  Staffordshire  Railway  Com  past. 
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made  good  with  the  same  materials  as  the  road  is 
now  composed  of,  and  the  fei:ces  thereof \  wherever 
necessary,  reconstructed  and  put  into  complete  order 
by  the  company  and  kept  in  repair  for  the  space  of 
twelve  calendar  tmmths  after  the  making,  forming 
and  completing  thereof: 
Held,  Jirst  (approving  the  decision  of  the  L.  B.  in 
Dale  v.  North  Staffordshire  Railway  Company,  8  E. 
$  B.  836),  that  the  obligation  imposed  on  the  company 
by  the  general  Act  extended  to  the  keeping  in  repair 
not  only  the  structure  of  the  bridge,  but  also  the  road 
over  and  under  and  approaches   to    it,    and  the 
metalling  of  these  road*. 
Secondly  (per  Pollock,  C.B.  and  Watson,  B.,  Martin, 
B,  dsssentiente),  that  this  obligation  was  not  limited 
by  the  special  Act;  that  the  twelve  months*  limitation 
contained  in  that  extended  only  to  the  repair  oj  those 
portions  of  the  old  road  which  were  broken  up  and 
damaged  at  the  points  of  Junction  with  the  new  road. 
This  was  an  appeal  under  the  20  &  21  Vict  a  43, 
against  an  order  o»  justices  dismissing  a  summons  on 
an  information  against  the  respondents  for  the  non- 
repair of  the  approaches  to  and  the  road  over  a  bridge 
in  the  pariah  of  Stoke-upon-Trent,  in  the  county  of 
Stafford. 

The  case  stated  that  under  the  provisions  of  their  two 
special  Acta,  called  the  North  Staffordshire  Railway 
Acts  1846  and  1847,  with  which  were  incorporated  the 
Railway  Clauses  and  the  Lands  Clauses  Consolidation 
Act  1845,  the  North  Staffordshire  Railway  Company 
(incorporated  by*the  first  special  Act)  formed  several 
railways,  which  in  the  course  of  their  line  crossed 
several  turnpike-roads,  and  some  of  such  roads  were 
carried  under  and  some  over  the  railway.  One  of  such 
roads  was  the  Newcastle-under-Lyne  and  Leek  turn- 
pike-road, which  prior  to  the  formation  of  the  railway 
was  wholly  repairable  and  repaired  by  the  trustees  of 
the  road.  This  road  was  carried  over  the  railway  by 
means  of  a  bridge,  which  with  its  approaches  was  the 
subject  of  a  special  provision  embodied  in  the  24th  sec- 
tion of  the  Act  of  1846,  and  the  same  provisions  were 
repeated  in  the  61st  section  of  the  North  Staffordshire 
Railway  Act  1847. 

The  company  erected  the  bridge  and  constructed  the 
embankment  which  formed  the  approaches,  together 
with  the  fences,  as  required  by  the  special  Acts  above 
referred  to,  and  properly  funned  and  put  the  road  over 
the  bridge  and  slopes  into  a  fit  slate  for  use,  and  it  was 
duly  restored  to  as  g  «od  a  condition  as  the  same  was  in  at 
the  time  when  it  was  first  interfered  with  by  the  company, 
or  as  near  thereto  as  the  circumstances  admitted.  The 
company  also  maintained  the  road  across  the  bridge  and 
slopes  in  a  proper  state  of  repair  for  the  space  of  twelve 
calendar  months  from  the  completion  thereof,  but  have 
not  since  repaired  the  same,  although  they  have  con- 
tinued to  maintain  and  still  maintain  the  structure  of 
the  bridge  and  the  earthwork  and  embankments  form- 
rag  the  approaches  to,  also  the  fences  both  of  the 
bridge  itself  and  of  such  approaches,  all  of  which  (ex- 
cept the  mere  roadway)  are  in  a  proper  and  sufficient 
state. 

Knee  the  expiration  of  the  said  period  of  twelve 
calendar  months  from  the  completion  of  the  bridge  and 
works,  the  road  over  the  bridge  and  its  approaches  have 
not  been  repaired,  and  such  road,  by  reason  of  the  ordi- 
nary wear  and  tear  of  the  public  traffic  over  and  along 
the  same,  requires  to  be  remetalled  a»»d  repaired 
throughout  the  entire  extent  of  the  bridge  and  its 
approaches. 

On  the  26th  Feb.  last  the  trustees  of  the  road 
caused  a  notice  (set  out  in  the  case)  to  be  served  on 
the  railway  company,  stating  that  the  approaches  to 
and  the  road  over  the  bridge  were  out  of  repair,  and 
that  unless  the  same  were  put  into  complete  repair  in 
the  mean  time,  an  application  would  be  made  on  the 
14th  March  to  two  justices  of  the  county  of  Stafford 


for  an  order  directing  them  to  put  the  same  in  complete 
repair. 

The  company  having  disregarded  the  notice,  the  soli- 
citor of  the  trustees  attended  before  the  magistrates 
sitting  at  Hanley,  and  no  one  appearing  for  the  com- 
pany, an  ex  parte  order  (set  out  in  the  case)  was  made 
and  served  on  them,  under  the  hands  and  seals  of  the 
justices,  which,  after  reciting  the  complaint  and  appli- 
cation and  hearing,  "  adjudged  and  ordered  the  com- 
pany, on  or  before  the  11th  day  of  April  next,  to  |>nt 
the  said  approaches  to  the  road  over  the  said  bridge 
into  complete  repair,"  and  also  to  p.iy  the  costs. 

This  order  not  having  been  complied  with,  a  sum- 
mons was  issued,  at  the  instance  of  the  present  appel- 
lant, the  surveyor  to  the  trustees,  commanding  the  de- 
fendants to  appear  on  the  20th  June  to  answer  the 
complaint  for  having  unlawfully  and  wilfully  neglected 
to  obey  the  order  of  the  14th  March. 

On  the  hearing  of  this  summons  it  was  objected  on 
the  part  of  the  railway  company  that  the  order  of  the 
14th  March  was  bad,  inasmuch  as  the  company  were 
not  liable  to  repair  the  road  over  the  bridge  or  the 
slopes,  and  the  justices  adopting  this  view  of  the  case, 
dismissed  the  summons,  subject  to  the  opinion  of  the 
court  on  a  case. 

The  questions  stated  for  the  opinion  of  the  court 
were -1st.  Whether  under  the  provisions  of  the  Rail- 
way Clauses  Consolidation  Act  1845,  the  company 
would  (without  reference  to  the  61st  section  of  the 
special  Act  1847)  be  liable  to  repair  the  roadway  over 
the  before- mentioned  bridge  and  slopes.  2nd.  Whether, 
if  they  would  have  been  so  liable,  their  liability  is  restricted 
by  the  61st  section  of  the  special  Act  1847,  to  the  period 
of  twelve  months  from  the  construction  of  the  bridge 
and  works  therein  specified. 

Bovill,  Q.C.  (with  him  Scotland)  for  the  appellant. 
— As  to  the  liability  of  the  respondents  under  the 
general  Act,  it  has  already  been  decided  by  the  Court 
of  Q.  B.  in  a  former  case  against  them  (Dale  v.  The 
North  Staffordshire  Railway  Company,  8  E.  &  B.  836), 
in  reference  to  another  bridge  in  this  same  road,  that 
the  general  obligation  to  repair  extended  not  only  to 
the  structure  of  the  bridge  and  approaches,  but  to  the 
metalling  of  the  road  in  both.  By  the  general  principle 
of  law,  whoever  is  entitled  or  bound  to  make  a  bridge  is 
bound  to  restore  and  maintain  the  approaches,  if  they 
are  part  of  a  public  highway.  By  the  Statute  of 
Bridges,  22  Hen.  8,  c.  5,  s.  9,  whoever  is  bound  to  repair 
a  bridge  is  bound  to  repair  the  approaches.  The  pro- 
vision of  the  Highway  Act  5  &  6  Will.  4,  does  not  apply 
here.  The  only  question  that  can  bo  raised  is  as  to  the 
operation  of  the  special  Act.  Sect.  4  incorporates  the 
general  Act,  except  so  far  as  its  provisions  are  modified 
by  or  inconsistent  with  those  of  the  special  Act.  The 
61st  section  provides  for  the  erection  of  the  bridge, 
which  is  the  subject  of  this  appeal :  it  provides,  *'  That 
where  the  railway  is  proposed  to  cross  the  turnpike- 
road  leading  from  Newcastlc-under-Lyne  to  Leek,  at  a 
place  in  the  parish  of  Stoke-upon-Trent,  near  to 
Etruria-bridge,  the  company  shall  erect  a  proper  and 
sufficient  bridge,  constructed  of  brick,  stone,  iron  or 
other  material,  so  as  to  carry  the  said  turnpike-road 
over  and  across  the  railway,  such  bridge  also  to  be  con- 
structed with  parapet  walls  of  brick,  stone,  or  other 
material  of  five  feet  in  height,  and  of  the  clear  and 
open  width  of  thirty-three  feet  at  the  least  between 
such  parapet,  and  that  the  said  turnpike-road  shall  be 
made  and  altered  at  the  expense  of  the  company  on 
both  sides  of  such  bridge,  so  that  the  surface  of 
the  turnpike-mad  shall  have,  when  completed, 
one  uniform  inclination  on  both  sides,  not  exceeding 
one  in  thirty,  and  that  so  much  of  the  said  turnpike- 
road  as  shall  be  broken  up  and  damaged  for  the  pur- 
poses of  this  Act  shall  be  reinstated  and  made  good 
with  the  same  materials  as  the  road  is  now  composed  of, 
and  the  fences  thereof,  wherever  necessary,  reconstructed 
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and  pat  into  complete  order  by  the  company,  and  kept 
in  repair  for  the  space  of  twelve  calendar  months  after 
the  making,  forming  and  completing  thereof ;  and  the 
company  shall  also  at  their  own  expense  make  and  at 
all  times  keep  in  repair  good  and  sufficient  drains  or 
culverts  for  the  purpose  of  such  extra  draining  of  the 
said  road  as  shall  be  occasioned  by  such  alteration  as 
aforesaid :  and  further,  that  all  the  works  aforesaid  in 
reference  to  the  said  turnpike-road,  and  the  bridge, 
walls  and  fences  aforesaid,  shall  be  done  and  executed 
to  the  satisfaction  of  the  trustees  of  the  said  turnpike- 
road,  or  of  the  surveyors  or  other  persons  authorised 
by  the  said  trustees  to  act  in  their  behalf  in  the 
premises."  The  words  "after  the  making,  forming 
and  completing  thereof,"  do  not  apply  to  the  new  road, 
but  only  to  that  portion  of  the  old  which  is  "  broken 
up  and  damaged/*  and  afterwards  reinstated ;  that  is  to 
say,  the  portion  at  the  junction  with  the  new,  or  any 
portion  which  may  be  broken  in  constructing  a  tem- 
porary passage  while  the  bridge  is  being  built.  The 
liability  to  repair  the  new  road,  cast  on  the  company  by 
the  general  Act,  as  explained  in  Dale"*  case,  is  not  at 
all  interfered  with.  [Pollock,  C.B. — The  twelve 
months'  limitation  applies  only  to  what  is  reinstated ; 
the  new  road  is  not  reinstated  ] 

Davis  (with  him  Lush,  Q.C.)  for  the  respondents. — 
Considering  the  rights  of  the  parties  irrespective  of  the 
statutes,  if  the  company  restored  the  rood  as  nearly  as 
possible  to  its  former  state,  they  would  do  all  that  the 
equity  between  them  and  the  trustees  required. 
[Martin,  B. — The  only  question  is  as  to  the  operation 
of  the  6 1st  section  of  the  special  Act]  The  56th  section 
of  the  general  Act  applies  in  cases  where  the  railway 
interferes  with  any  road :  it  provides,  u  If  the  road  so 
interfered  with  can  be  restored  compatibly  with  the  for- 
mation and  use  of  the  railway,  the  same  shall  be  restored 
to  as  good  a  condition  as  the  same  was  in  at  the  time 
it  was  interfered  with  by  the  company,  or  as  neat 
thereto  as  may  be ;  and  if  such  road  cannot  be  restored 
compatibly  with  the  formation  and  use  of  the  railway 
the  company  shall  cause  a  new  and  substituted  road, 
or  some  other  sufficient  substituted  road,  to  be  put  into 
a  permanently  substantial  condition,  equally  convenient 
with  the  former  road,  or  as  near  thereto  as  circumstances 
will  allow,  and  the  former  road  shall  be  restored,  or  the 
substituted  road  put  into  such  condition  as  aforesaid, 
as  the  ca*e  may  be,  within  the  following  periods  after 
the  first  operation  on  the  former  road  shall  have  com- 
menced," &c.  It  is  clear  the  Legislature  intended  to 
distinguish  between  roads  and  bridges.  Sect.  46 
regulates  the  dnty  of  the  company  as  to  the  bridges ; 
they  must  at  all  times  be  kept  in  repair:  that 
section  has  no  application  to  the  road.  The  following 
sections  apply  to  roads;  and  sect.  56  limits 
the  obligation  to  restoring  the  road  as  near  as  may 
be  to  its  former  state ;  there  is  no  obligation  to 
maintain  it.  [Martin,  B. — We  must  take  the  deci- 
sion of  the  Q.  B.  in  Dale  v.  The  North  Staf- 
fordshire Bail  tray  Company  to  be  law,  and  it  decides 
the  46th  section  of  the  general  Act  applies  to  the  road 
over  the  bridge]  That  is  only  a  decision  of  a  court  of 
concurrent  jurisdiction,  and  it  was  a  case  in  which 
there  could  be  no  appeal.  [Pollock,  C.B. — The  rule 
as  to  the  decision  of  a  court  of  concurrent  jurisdiction 
is  this :  if  there  could  be  an  appeal,  we  are  bound  by 
the  decision  so  long  as  it  is  unappealed  against ;  but  if 
there  be  no  appeal,  we  are  not  bound  to  uphold  it, 
unless  it  was  right  in  law,  especially  if  it  be  res  noviter 
in  judicium  vocataJ]  The  case  was  decided  by  only 
two  judges,  and  is  contrary  to  the  law  as  laid  down  in 
a  well-considered  judgment  of  the  same  court,  in  Reg. 
v.  The  Birmingham  and  Gloucester  Railway  Com- 
pany, where  the  court  held  that  the  limitation  as  to  the 
width  of  the  bridge  to  be  constructed  did  not  apply  to 
the  road  up  to  it.  By  the  General  Highway  Act, 
5  &  6  Will.  4,  c.  50,  s.  25,  all  highways  leading  over 


new  bridges  shall  be  maintained  by  the  parties  who 
were  liable  to  maintain  the  road  before  the  bridge  was 
built.  No  case  can  be  found  where  either  a  private 
individual  or  a  company  were  held  bound  to  maintain 
more  than  the  structure  of  the  bridge,  where  a  road 
had  previously  existed ;  all  cases  of  indictment  in  the 
books  are  for  the  bridge  itself.  [Watson,  B.  referred 
to  Reg.  y.  The  South-Eastern  Railway  Company,  20 
L.  J.  428,  Q.  B.]  The  Railway  Clauses  Act  is  divided 
into  different  heads :  sect.  46  relates  only  to  bridges ; 
the  subsequent  sections  provide  for  the  case  of  roads, 
and  it  is  by  sect  56  this  case  is  regulated.  In  Dale  v. 
The  North  Staffordshire  Railway  Company,  the  atten- 
tion of  the  court  was  not  called  to  sect  56.  [Wat- 
son, B. — Lord  Campbell  refers  to  it  in  his  judgment 
Pollock,  C.B. — I  am  not  sure  that  the  two  decisions 
in  the  Q.  B.  are  at  all  inconsistent]  Even  if  the 
general  Act  applies  to  the  road  over  the  bridge,  the 
liability  of  the  company  is  limited  by  sect  61  to  the 
keeping  the  road  in  repair  for  twelve  months. 

Scotland  in  reply. 

Pollock,  C.B  — I  am  of  opinion  that  the  order 
dismissing  the  summons  was  wrong.  We  are  t»  read 
the  46th  section  of  the  general  Act  with  the  sperial 
Act,  and  its  provisions  are  to  apply  except  so  far  as 
they  are  modified  by  or  are  inconsistent  with  the  pro- 
visions of  the  special  Act.  We  must  therefore  take 
the  provisions  of  the  46th  section  and  apply  them  to  the 
61st  section  of  the  special  Act;  except  so  far  as  thej 
are  modified  by  it  The  46th  section  contains  a  series 
of  enactments.  It  says  that,  except  where  otherwise 
provided  by  the  special  Act,  the  railway  shall  be  carried 
under  or  over  the  toad  by  a  bridge  of  the  height  and 
width  arid  with  the  ascent  and  descent  in  that  Act 
provided,  and  so  on  with  a  number  of  other  provisions. 
Where  any  of  these  are  consistent  with  the  special  Act, 
there  we  are  to  take  the  combined  provisions;  but 
where  the  special  Act  excludes  the  gen  ral  Act,  there 
the  general  Act  does  not  apply — nor  where  the  >pe*  ial 
Act  makes  a  provision  inconsistent  with  the  general 
Act  Then  sect  61  contains  a  number  of  provisions.  It 
provides  that  the  company  shall  erect  a  proper  and 
sufficient  bridge  to  carry  the  road  over  the  railway, 
thereby  controlling  the  option  given  to  the  company 
by  the  general  Act  of  carrying  the  road  under  or  over 
the  railway.  It  then  makes  a  provision  as  to  the 
parapet  walls  on  the  fridge,  leaving  the  parapet  walls  on 
the  ascent  and  descent  to  be  constructed  in  accordance 
with  the  general  Act  It  then  provides  that  ihe  bridge  is 
to  be  of  the  clear  open  width  of  thirty-three  feet  between 
the  parapet  walls,  so  far  differing  from  the  general  Act, 
which  provides  for  thirty-five  feet;  but  it  must  be 
admitted  this  mere  interference  with  the  width  does 
not  control  any  other  provisions  of  the  46th  section  of 
the  general  Act  It  then  provides  that  the  turnpike* 
road  shall  be  made  and  altered  at  the  expense  of  the 
company  on  both  sides  of  such  bridge,  so  that  the  stir- 
face  of  the  turnpike-road  shall  have  when  completed 
one  uniform  inclination  on  both  sides  not  exceeding  one 
in  thirty ;  that  is  in  accordance  wiih  the  general  Act, 
which  provides  that  the  approaches  to  a  bridge 
taking  a  turnpike-road  over  the  railway  shall  have 
that  rate  of  ascent  and  descent  We  now  come  to  the 
only  provision  as  to  repair.  It  is  to  be  observed  that 
the  4Gth  section  of  the  general  Act  provides  "  such 
bridge,  with  the  immediate  approaches  and  all  other 
necessary  works  connected  therewith,  shall  be  executed, 
and  at  all  times  thereafter  maintained  at  the 
ex ] tense  of  the  company."  That  is  a  distinct  provision 
which  binds  the  company,  unless  it  is  repealed  by  the 
61st  section  of  the  special  Act  The  proviso  there  is, 
"  so  much  of  the  said  turnpike-road  as  shall  be  taken 
up  or  damaged  for  the  purposes  of  this  Act  shall  be 
reinstated  and  made  good  with  the  same  materials  as 
the  road  is  now  composed  of,  and  the  fences  thereof, 
wherever  necessary,  reconstructed  and  put  into  complete 
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order  by  the  company,  and  kept  in  repair  for  the  space 
of  twelve  calendar  months  after  the  making,  forming 
and  completing  thereof."  The  section  had  already 
provided  that  the  said  turnpike-road  should  be  made 
and  altered  at  the  expense  of  the  company;  what 
tlm  is  the  meaning  of  these  words,  "  so  much  as  is 
taken  np  or  damaged  T'  It  appears  to  me,  that  to  give 
effect  to  this  provision,  we  most  take  it  to  mean  some 
part  of  the  actual  existing  turnpike-road  which  remains 
after  the  railway  has  been  constructed,  and  which 
existed  before  it  was  commenced.  The  road  on  the 
bridge  did  not  exist  before,  nor  can  it  be  said  to  have 
been  broken  up  or  damaged.  The  place  where  the  railway 
actually  crosses  the  old  road  is  broken  up  and  damaged, 
bat  that  cannot  be  restored  or  reconstructed.  Again, 
the  clause  provides  that  the  fences  are  to  be  rejon- 
rtnieted ;  that  can  on  y  mean  fences  which  existed 
before,  and  which  are  to  be  reconstructed  in  the  same 
place ;  and  this  provision  seems  to  me  to  apply  only  to 
the  place  where  the  two  roads  meet,  where  the  new  one 
joins  the  old.  Portions  of  the  latter  must  be  broken 
and  damaged  at  each  end  for  the  purpose  of  forming 
the  junction  ;  and  the  proviso  seems  to  me  to  say  that 
*>  much  of  the  old  road  as  is  disturbed  or  broken  or 
damaged,  where  it  is  necessary  to  make  a  breach  for 
the  purpose  of  joining  on  the  road  made  by  the  com- 
pany to  the  old  road,  shall  be  reinstated  and  made 
good,  and  the  fences  reconstructed  and  put  into  com- 
plete order,  and  all  this  part  k*pt  in  repair  by  the  com- 
pany for  twelve  months.  The  proviso  then  leaves 
untouched  the  obligation  as  to  the  road  over  the  bridge 
and  the  approaches  under  the  46th  section.  I  entirely 
concur  in  the  meaning  put  on  that  clause  by  ihe  Court 
of  Q.  B. ;  it  is  in  entire  accordance  with  the  proper 
construction  of  the  Act,  and  by  that  the  company  are 
bound  at  all  times  to  keep  that  portion  of  the  road  in 
repair.  I  think,  therefore,  the  first  question  should  be 
answered  in  the  affirmative,  and  the  second  in  the  nega- 
tive, which  will  be  a  judgment  for  the  appellant 

Martui,  B. — I  am  of  opinion  that  the  two  questions 
submitted  to  us  should  be  answered  in  the  affirmative.  As 
to  the  first,  it  turns  on  the  construction  of  the  46th  sec- 
tion of  the  Railway  Clauses  Consolidation  Act.  I 
think  that  the  exception  at  the  beginning  of  the  clause, 
"except  where  otherwise  provided  by  the  special  Act,1* 
overrides  all  the  provisoes  in  the  clauses,  and  we  must 
read  the  latter  one  as  if  saying,  u  such  bridge  and  the 
immediate  approaches,  and  all  other  necessary  works 
connected  therewith,  shall  (except  it  be  otherwise  pro- 
vided by  the  special  Act)  be  executed,  and  at  all  times 
thereafter  maintained  at  the  expense  of  the  company." 
We  must  therefore  in  every  case  look  to  the  provisions 
•f  the  special  Act.  The  general  proviso  is  an  express 
enactment  that  the  bridge  and  its  approaches  shall  at  all 
times  be  maintained  by  the  company.  If  I  had  now 
to  pnt  a  construction  on  the  meaning  of  these  words 
for  the  first  time,  my  decision  would  be  in  entire  con- 
famity  with  that  of  the  Q.  B.,  and  I  entirely  agree 
with  them.  Assuming,  however,  that  construction 
of  clause  46  of  the  general  Act  to  be  right,  I  still 
thin*  the  second  question  here  ought  also  to  be  answered 
in  the  affirmative.  The  question  is,  whether  that  general 
liability  is  restricted  by  the  61st  section  of  the  special  Act. 
I  think  it  is;  and  if  the  matter  rested  with  me  I 
"bonld  decide  it ;  and  I  think  that  by  doing  so  I  hhould 
pot  a  most  convenient  construction  on  the  Act.  The 
trustees  of  the  road  hare  thought  fit  to  get  a  long  sec- 
tion inserted  with  regard  to  this  bridge  (I  have  no  doubt 
the  clause  s  theirs  and  not  that  of  the  company), 
regulating  the  mode  of  constructing  it,  and  applying  so 
much  of  the  general  Act  as  they  thought  ought  to  be 
•Pphedto  the  case.  It  seems  to  me  to  be  a  most 
convenient  construction,  and  a  sensible  and  reasonable 
mode  of  dealing  with  such  a  case  to  hold,  that  if  per-. 
**»  think  fit  to  come  to  the  Legislature  and  make 
some  special  demand,  we  ought  to  hold  that  they  in- 
[Mao.  c.] 


elude  in  it  all  they  think  right  to  ask  for,  and  we  must 
not  try  and  spell  out  these  provisions  by  reference  to 
other  Acts.  That  seems  a  convenient  course,  especially 
when  the  Act  to  be  carried  out  gives  a  clear  sense  xnd 
meaning,  and  there  is  no  necessity  for  going  out  of  it 
to  rind  tne  meaning  of  the  parties  to  the  contract.  If 
there  was  a  special  reference  to  the  other  Act,  of  course 
it  would  be  different;  but  here  there  is  nothing  of  the 
kind.  The  enactment  deals  with  everything  connected 
with  this  bridge  that  the  trustees  thought  fit  to  deal 
with :  it  provides  that  the  road  shall  be  taken  over  the 
railway  by  a  bridge ;  that  the  bridge  shall  be  con- 
structed of  certain  materials,  of  a  certain  width,  and 
with  the  road  of  a  certain  inclination ;  then  comes  the 
proviso  now  in  question,  and  I  cannot  think  it  was 
intended  to  bear  the  construction  put  on  it  by  the  court. 
I  do  not  think  that,  on  the  fair  and  ordinary  construc- 
tion of  it,  the  words  u  so  much  of  the  said  turnpike- 
road  as  shall  be  broken  up  or  damaged "  can  be  con- 
fined to  the  mere  points  where  the  ascent  or  descent  of 
the  new  joins  the  old  road.  The  next  provision  is,  that 
the  company  shall  at  all  times  keep  in  repair  the 
culverts.  On  the  whole,  I  think  this  clause  was  in- 
tended to  express  all  the  requirements  of  the  tnu  tees. 
When  they  wished  to  have  the  benefit  of  the  provisions 
of  the  general  Act,  they  re-enacted  them  expressly ; 
they  got  this  Act  for  their  own  purposes,  and  I  do  not 
think  that  they  require  any  aid  from  the  gi-neral  Act. 
I  therefore  think  the  liability  imposed  on  the  company 
is  limited  by  this  section,  and  that  the  second  question 
also  on^ht  to  be  answered  in  the  affirmative. 

Watson,  B. — I  com  ur  with  the  rest  of  the  court  as 
to  the  first  question.  As  to  tho  second  I  agree  with 
my  Lo  d  Chief  Baron,  that  the  61st  section  of  the 
special  Act  does  not  extend  to  prevent  the  operation  of 
the  46th  section  of  the  general  Act.  Looking  to  the 
46th  section  1  think  the  general  exception,1' except  when 
otherwise  provided  by  the  special  Act,"  does  not  mean 
to  exclude  that  Act,  when  there  is  any  special  provision 
at  all  as  to  a  bridge ;  but  that  that  single  provision  in  the 
general  Act  shall  apply  unless  it  be  expressly  excluded. 
The  general  Act  says  the  bridge  and  the  slopvs  are  to 
be  repaired  by  the  company :  is  there  anything  in  the 
special  Act  to  restrict  that  obligation?  The  proviso 
refers  to  so  much  of  the  road  as  shall  have  been  broken 
up  :  can  it  be  said  that  the  new  road  over  the  bridge 
was  broken  up  ?  We  must  give  some  meaning  to  the 
words :  this  is  a  proviso  imposing  something  on  the 
company,  plus  the  obligation  under  the  general  Act. 
As  to  that  I  entirely  agree  with  the  judgment  of  the 
Court  of  Q.  B.  Judgment  fur  the  appellant. 

Monday,  Jan.  16. 
Gough  v.  Hardman. 

Birkenhead  Improvement  Acts— Commissioner  acting, 
without  qualification — Penalty—  Two  Acts  to  be 
construed  together. 

The  6th  secH.no/the  Act  3  $  4  Will.  4,  c.  IxviiL 
{the  Birkenhead  Improvement  Act)  provided  that  no 
person  should  be  capable  of  acting  as  a  commissioner 
for  the  purpose  of  that  Act  except  qualified  as 
therein  provided.  Sect.  10  imposed  a  penally  on 
any  person  who  should  act  as  commis  toner  without 
king  qualified  as  aforesaid.  The  1st  section  of 
Act  1  if  2  Vict.  c.  xxxiii.,  amending  the  formtr  Act, 
repealed  so  much  of  the  former  Act  as  related  to 
the  ap/tointmenl  of  commissioners,  and  to  their  num- 
ber, mode  of  election  and  qualification.  Sect.  2, 
after  regulating  the  number  of  the  new  commission- 
ers, and  transferring  to  them  the  powers  of  the 
former  commissioners,  provided  that  "  all  provision* 
in  the  former  Acp  contained  in  reference  to  the 
commissioners  thereby  appointed  should  be  held  to 
apply  to  the  commissioners  appointed  under  that  Act 
and  other  Acts  in  the  same  manner  as  if  the  same 
were  re-enacted  and  repeated  in  that  Act,  except  sa 
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far  as  the  sane  were  repealed  by  or  trere  inron* 'St- 
ent wi'h  its  provisions,  and  the  ttco  Acts  should  be 
read  as  on-  Act."''  Sect.  7  prowled  for  a  new  quali- 
fication, but  there  was  no  specific  re-enactnunt  of 
the  p  nalty  : 
Held,  that  the  \0th  section  of  the  former  Act  was  still 
in  fnrce  a  '»d  that  a  person  acting  as  commissioner 
without  bring  duly  qualified  (as  provided  in  the 
amending  Act)  was  subject  to  the  penalty  of  50/. 
thereby  Lh/tosed. 

This  was  a  demurrer  to  a  declaration  claiming  a 
penalty  of  50/.,  in  consequence  of  defendant  having 
acted  as  a  commissioner  for  the  town  of  Birkenhe.ul 
without  being  duly  qualified  under  the  statutes  in  that 
behalf. 

The  declaration,  after  .-tating  that  by  the  Act  3  &  4 
Will.  4,  c  lxviii.  certain  persons  therein  named  wen* 
app  >inted  commissioners  to  carry  the  Act  into  execu- 
tion, and  that  by  the  2nd  section  (which  was  set  out") 
it  was  enacted  that  no  person  should  be  capiblp  of 
acting  as  a  commissioner  in  the  execution  of  tLat  Act 
unless  qualified  as  therein  stated,  alleged  that  it  was 
in  and  by  the  10th  section  of  the  said  Act,  also 
enacted  that  if  any  pei>on  should  act  as  a  com- 
missioner without  being  duly  qualified  as  aforesaid,  he 
should,  for  such  offence,  forfeit  and  pay  the  sum  of  50/., 
to  be  recovered  with  full  costs  of  suit  in  any  of  her 
Majesty's  ComIs  of  Record  in  Westminster  by  any 
person  who  should  sue  for  the  same  by  action  of  debt, 
or  on  the  cas*»,  or  by  bill,  suit  or  information  wherein 
no  essoign  wherein,  &c  .  .  .  and  every  person  so  sued 
or  prosecuted  should  prove  that  he  was  at  the  time  of 
acting  qualified  as  aforesaid,  or  otherwise  should  pay  the 
penalty  without  any  other  proof  or  evidence  being  given 
on  the  part  of  the  plaintiff  or  prosecutor  other  than  that 
rach  person  had  acted  as  a  commissioner  in  the  execu- 
tion of  that  Act;  and  whereas,  by  another  Act 
passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  being  an  Act  to  amend  the  before- 
mentioned  Act  *o  passed  in  the  said  third  year  of  his 
late  Majesty  King  William  the  Fourth,  after  enacting 
that  so  much  of  the  said  hereiubefore-mentioned  Act 
as  related  to  the  appointment  of  the  commissioners 
therein  named,  and  to  the  number  and  mode  of  elec- 
tion and  qualification  of  conrmssioners  to  be  thereafter 
appointed  should  be  the  same,  was  thereby  repealed ; 
and  it  was  in  and  by  the  2nd  section  of  the  said  Act  of 
the  1  Met.  enacted,  that  there  should  be  twenty-four  com- 
missioners, for'  &C,  .  .  .  "  and  all  the  powers,  duties 
and  authorities  of  the  commissioners  in  the  said  there- 
inbefore recited  Act  mentioned  should  be  vested  in  and 
exercised  by  the  commissioners  to  be  appointed  under 
and  by  virtue  of  that  Act,  as  fully  and  as  effectually 
to  all  intents  and  purposes,  and  all  provisions  in  the 
said  thereiuWfore-mentioned  Act  contained  in  reference 
to  the  commissioners  thereby  appointed  should  be  held 
to  apply  to  the  commissioners  to  be  appointed  under 
that  Act  and  the  Acts  of  such  last-mentioned  commis- 
sioners, in  the  same  manner  as  if  the  same  were  re- 
enacted  and  repeated  in  that  Act  (except  so  far  as  the 
same  were  repealed  by  or  are  inconsistent  with  the 
provisions  of  this  Act  or  any  general  public  Act)  and 
the  said  hereinbefore-mentioned  Act  and  that  Act 
should  be  construed  together  as  one  Act."  Set.  7, 
establishing  a  new  qualification,  was  then  set  out,  as 
were  also  certain  provisions  of  another  amending 
Act,  9  &  10  Vict  c.  xxviiL 

Averment,  that  after  the  passing  of  the  said 
Acts,  and  before  suit,  the  defendant  acted  as  com- 
missioner in  execution  of  the  Act  1  Met.,  without 
being  duly  qualified,  &c,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  have,  &c,  the  said  sum 
of  SO/.,  with  full  costs  of  suit;  yet  the  defendant 
hath  made  default,  &c 
Demurrer  and  joinder. 
Hellish  in  support  of  the  demurrer. — It  is  contended 


th  t  the  clause  in  the  Act  3  &  4  Will.  4,  c  lxviiL,  im- 
posing the  penalty,  is  virtually  regaled,  and  therefore 
the  action  is  not  maintainable.  The  Act  I  &  2  Vict, 
c  xxxiii.  repeals  the  f  rmer  Act,  so  far  as  it  relates  to 
the  election  of  the  commissioner ;  the  clause  imposing  a 
penalty  is  one  which  comes  within  these  words ;  the 
other  provisoes  are  either  re-enacted  or  a  new  one  sub- 
stituted, but  there  is  no  re-enactment  of  the  clause  im- 
po-ii  g  the  penalty. 

W'tUby,  contra,  was  not  called  on. 

Polijock.  C.B. — The  matter  seems  to  me  so  dear 
as  not  to  require  any  explanation.  The  meaning  of  the 
Legi^latuie  is  plain  to  the  meanest  capacity.  The  Act 
I  &  2  Vict,  provides,  that  it  and  the  former  Act  are  to 
be  read  as  one,  which  is  the  sa-i  e  as  if  the  clause  im- 
posing the  penalty  was  re-enacted  in  words  in  the 
second  Act.  The  penalty  is  impo-ed  on  all  persons 
acting  without  be  ng  duly  qualified  as  aforesaid,  that 
is,  as  provided  for  by  the  amending  Act. 

Maktix  and  Watson,  BB.  concurred. 

Judgment  for  the  plaintiff. 


Wednesday,  Jan.  25. 
Hunt  v.  Hibbs. 
Municipal  Corp-iration  Acts—Btayess-tut — Return  of 
by  overseers  on  the  j>recise  day  fired — Penally  on 
neglect — Each  overseer  to  sign  and  return  the  proper 
burgess-HsL 
Aji  overseer  neglected  to  sign  and  d*  liver  ike  proper 
alphabetical  burgess-lift  to  the  town-clerk  until  afUr 
the  1st  Sept.  1859,  contrary  to  the  20  4  21   I'irL  r. 
50  (the  Municipal  Corporation   Amendment  Act\ 
but  he   did  deliver  it  on  or  before  the  3th  SepL 
1859,   as  required  by  the  5  £  6    Will.  4,   c  76 
(the  Mufticiptd  Corporation  Act).     In  a*  act -on  to 
recover  the  penalty  imposed  by  sect.  48  for  the 
overseers  neglect : 
Held,    that  the  above   Acts    of  Parliament    to  be 
construed  as  one  Act  were  not  merely  directory,  but 
peremptory;  and  defendant,  a*  such  overseer,  not 
having  duly  delivered  the  proper  alphabetical  list  of 
burgesses,  as  required  by  these  Acts,  on  or  before  the 
1st  Sept.  1859,  was  liable  for  the  amount  of  the 
penalty  imposed. 
All  the  overseers  must  sign  the  burgess-list. 

This  was  an  action  against  the  defendant,  he  being 
an  overseer  of  the  poor  of  the  parish  of  Weymouth, 
within  the  borough  of  Weymouth  and  Melcombe  Regis, 
for  not  properly  delivering  a  duly  signed  alphabetical 
list  of  the  burgesses  of  that  borough  in  the  parish  to 
the  town  clerk  there,  on  or  before  the  1st  Sept.  1859,  hi 
pursuance  of  the  Municipal  Corporation  Acta,  whereby 
he  had  incurred  the  penalty  of  50/.  The  defendant 
pleaded  that  he  did,  on  or  before  the  5th  Sept.,  duly 
comply  in  all  respects  with  the  provisions  of  the  5  &  6 
Will.  4,  c.  76  (the  Municipal  Corporation  Act),  by 
duly  making  out,  signing  and  delivering  such  list  as 
required  by  that  statute.  To  this  plea  the  plaintiff 
demurred  on  the  ground,  that  the  making  out,  signing 
and  delivering  of  the  list  by  the  defendant  after  the 
1st  and  on  or  before  the  5th  Sept.  was  no  sufficient 
answer  to  the  offence  charged  in  the  declaration ;  for 
that  it  should  have  been  delivered  on  or  before  the  1st 
Sept,  in  compliance  with  the  20  &  21  Vict  c  50. 

The  declaration  alleged  that  after  the  5  &  6  W31. 4, 
c  76  (the  Municipal  Corporation  Act)  and  the  20  & 
21  Vict  c  50,  "  An  Act  to  amend  the  Acts  concerning 
municipal  corporations  in  England/*  and  before  and  at 
the  time  of  the  neglect  and  refusal  hereinafter  men- 
tioned, to  wit,  on  or  before  the  1st  Sept  1859,  the  de- 
fendant was  one  of  the  overseers  of  the  poor  of  the 
parish  of  Weymouth,  within  the  borough  of  Weymouth 
and  Melcombe  Regis,  and  before  and  on  the  said  1st 
Sept  1859  there  were  divers  and  very  many  persons 
in  the  said  parish  duly  qualified  in  that  behalf  who 
then  were  entitled  to  be  enrolled  on  the  burgess-roll  of  the 
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said  borough  of  that  year,  according  to  the  provision  of 
the  statutes,  in  respect  of  property  within  the  said  parish. 
Averment,  that  it  was  the  duty  of  the  defendant,  as 
tach  overseer  of  the  poor  of  the  said  parish,  and  of  the 
overseers  of  the  p.x>r  of  the  said  parish,  on  or  before 
the  said  1st  Sept  1859,  to  make  out  an  alphabetical 
lvtf,  according'  to  the  provisions  of  the  said  statute*,  of 
the  burgesses  of  the  said  borough  in  the  said  parish, 
that  is  to  say,  of  all  persons  who  should  be  entitled  to 
be  enrolled  in  the  burgess-roll  of  the  said  borough  of 
tiat  year,  according  to  the  provisions  of  the  statutes 
in  such  case  made  and  provided,  in  respect  of  property 
within  the  >aid  parish,  and  that  the  defendant  as  such 
overseer  ought,  on  or  before  the  day  and  year  afore- 
said, to  have  signed  such  burgess-list,  and  to  have  de- 
livered the  same  so  signed  to  the  town-clerk  of  the 
borough  aforesaid.  Yet  that  the  defendant,  not 
regarding  his  duty  in  that  behalf,  and  not  re- 
■peering  the  statutes  in  such  case  made  and  pro- 
vided, did  not,  on  or  before  the  said  1st  Sept  1859, 
make  out  or  sign  or  deliver  to  the  town-clerk  of  the 
Mid  borough,  such  burgess  list  as  aforesaid,  but  unlaw- 
fully neglected  and  refused  so  to  do,  contrary  to  the 
form  of  the  statutes  in  such  case  made  and  provided, 
whereby  and  by  force  of  the  statutes  in  such  case  made 
and  provided  the  defendant  has  forfeited  for  his  said 
odence  the  sum  of  50/.,  and  thereby  and  by  force  of 
the  statutes  in  such  case  made  and  provided  an  action 
hath  accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to 
demand  and  have  of  and  from  the  defendant  the  said 
sam  of  50/.  so  forfeited  as  aforesaid.  And  the  plaintiff 
who  claims  as  aforesaid  claims  50/.  to  be  paid  and 
apportioned  hi  manner  in  the  said  first -mentioned  Act 
in  that  behalf  provid  d. 

Pleas:— 1.  Not  guilty.  2.  That  after  the  said  1st 
Sept.,  sod  before  or  on  the  5th  of  the  same  month,  he 
the  said  defendant,  in  all  respects  in  compliance  with 
the  provisions  of  the  said  first-mentioned  st  tute,  duly 
made  out  and  signed  and  delivered  such  list  as  in  and 
by  that  statute  Is  required. 

Demurrer  to  the  second  plea,  that  the  making  out, 
signing  and  delivering  of  the  list  by  the  defendant 
after  the  1st  and  on  or  before  the  5th  Sept  afforded 
do  answ?r  to  the  offence  charged  in  the  declaration. 

J/.  Siaitk,  Q.C.  (Turner  with  him),  in  support  of 
the  demurrer,  contended,  first,  that  the  15th  section 
if  the  5&  6  Will.  4,  c.  76,  so  far  as  regarded  the  day 
and  time  on  which  overseers  of  a  parish  in  a  borough 
were  to  make  out,  sign  and  deliver  the  burgess-lists 
t::ere  mentioned  was  virtually  repealed  by  the  7th 
section  of  the  20  &  21  Vict,  c  50.  Secondly,  by  the 
7th  section  of  the  20  &  21  Vict.  c.  50,  the  burgess- 
iwt,  according  to  the  provisions  of  the  13th  section  of 
the  5  &  6  Will.  4,  c  76,  was  required  to  be  made  out, 
signed  and  delivered  by  the  overseers  on  or  before  the 
1st  Sept  in  each  year,  inste:ul  of  ou  the  5th  Sept., 
as  required  by  the  15th  section  of  the  5  &  6  Will.  4, 
c  76 ;  and  that  therefore  the  making  out,  signing  and 
delivering  the  burgess-lists,  as  alleged  in  the  second 
plea,  on  or  before  the  5th  Sept.,  in  compliance  with  the 
5  &  6  WiiL  4,  c  76,  afforded  no  answer  for  not  doing  so 
<m  or  before  the  1st  Sept,  as  required  by  the  7th 
»ction  of  the  20  &  21  Vict  c.  50.  Thirdly,  by  the  8th 
section  of  the  20  &  21  Vict.  c.  50.  that  Act  and 
the  5  &  6  Will.  4,  c  76,  were  to  be  construed  ns  one 
Act ;  and  therefore  that  the  not  making  out  and  sign- 
ing and  delivering  the  burgess-list  on  or  before  the 
1st  Sept.  rendered  the  defendant  liable  to  the  penalty 
of  50/.  imposed  by  the  48th  section  of  the  5  &  6  Will.  4, 
c.76,  and  the  words  in  that  section,  •'  list  ns  aforesaid," 
roast  be  construe- i  to  mean  the  burgess-list  referred  to 
in  the  15th  section  of  the  5  &  6  Will.  4,  c.  76,  as 
altered  by  the  7th  section  of  the  20  &  21  Vict.  c  50. 
ATfty  v.  Burrr.U,  12  Ad.  &  Eli.  460,  was  referred  to, 
where  the  actum  was  to  recover  the  penalty  like  this. 
The  declaration  stated  it  to  be  the  duty  of  the  defen- 


dant, as  overseer,  with  the  other  overseers,  to  make 
out  and  sign  an  alphabetical  list  of  burgesses  and  over- 
seers, that  defendant  unlawfully  neglected  and  refused 
to  make  out  or  sign  such  list.  It  was  held,  on  motion 
in  arrest  of  judgment  after  verdict  for  plaintiff,  that  it 
was  unnecessary  to  show  that  the  others  did  not  sign 
such  list,  and  that  if  the  signature  of  a  majority 
was  a  Mgning  by  all,  then,  as  the  verdict  found  that 
the  defendant  had  not  signed,  it  must  be  presumed 
that  the  majority  had  not  signed,  and  the  court  thought 
that  all  the  overseers  should  sign  the  burgess-list,  and 
that  an  overseer  neglecting  this  duty  incurred  the 
penalty  imposed  by  the  Act,  although  his  neglect 
was  neither  wilful  nor  corrupt. 

Macnamara  for  the  »lefendant— The  plea  is  good, 
or,  if  not,  the  declaration  is  bad.  The  court  will  n  -t 
hold  that  the  penalty  under  this  Act  attaches  except 
where  there  has  been  a  total  omission  on  the  part  of 
the  overseer  to  deliver  the  burgess-list  to  the  town- 
clcik;  the  provisions  of  these  statutes  as  to  time  are 
merely  directory :  (Reg.  v.  Mayor  of  Rochester,  27 
L.  J.  45,  Q.B. ;  and  in  error,  where  a  majority  of  the 
ju  *ges  affirmed  that  judgment  of  the  court  below,  p.434.) 
[Martin,  B. — There  is  nothing  in  that  case  to  show 
that  the  officer  there  would  not  have  been  liable  to  a 
penalty.  My  idea  is  that  the  action  was  given  to  com- 
pel the  parties  to  be  precise  and  particular  in  deliver- 
ing in  these  lists  within  proper  time.  Pollock, 
C.B.  —  What  is  the  definition  of  a  day  laid  down  as 
being  merely  directory — not  peremptory  ?]  The  pen- 
alty is  not  imposed  in  those  direct  terms  i»y  the  5  &  6 
Will.  4,  c.  76,  s.  48 ;  the  words  "  as  aforesaid  "  may  be 
read  to  refer  to  the  lists,  not  "  penalty,"  and  in  some 
canes  the  courts  have  looked  to  see  if  the  Act  be  direc- 
tory or  peremptory :  (72.  v.  M  tyor  of  Norwich,  1  B. 
&  Ad.  310.)  [Pollock,  C.B. — No  doubt  the  ques- 
tion is,  whether  the  day  is  so  essential  as  to  render  the 
overseer  liable  if  the  proper  list  be  not  duly  delivered 
on  the  precise  day.]  As  the  clause  requiring  the  list 
to  be  an  alphabetical  list  is  a  penal  clause,  the  court 
would  not  hold  it  to  be  a  valid  objection  if  the  list  de- 
livered was  not  strictly  an  alphabetical  list.  It  would 
be  also  consistent  with  the  declaration  if  a  majority  of 
overseers  had  made  out  the  list,  although  not  signed 
by  the  defendant.  The  case  of  King  v.  Bvrrtll  was  be- 
fore the  16  &  17  Vict.  c.  79,  s.  14,  in  1853,  which 
provides  that  what  is  done  by  the  overseers  may  be 
lawfully  done  by  the  majority  of  them.  [Martin,  B, 
—  How  do  we  know  there  is  m  re  than  one  ?  Pol- 
lock, C.  B.  —  Are  not  churchwardens  also  over- 
seers?] Yes,  that  is  so.  Another  point  is,  that 
there  is  no  penalty  given  by  the  second  Act,  20  & 
2 1  Vict  c  50,  and  as  the  wrong  complained  of  is  under 
the  second  Act,  no  penalty  is  attached  to  this, 
The  penalty  mentioned  in  the  48th  section  of  the  5  &  6 
Will.  4,  c.  76,  for  the  omission  to  make  out,  sign  and 
deliver  the  burgess-list  attaches,  if  at  all,  where  there 
lias  been  a  total  omission,  and  not  when,  as  in  this 
case,  the  only  default  charged  is  an  omission  to  do  so 
by  a  given  day.  It  is  admitted  by  the  demurrer  that 
the  list  was  in  fact  made  out,  signed,  and  delivered  by 
the  time  required  by  the  said  first-mentioned  statute, 
and  that  it  would  be  a  forced  construction  of  the  later 
statute  to  hold  that  a  penalty  had  attached  under  the 
circumstances  admitted  by  the  demurrer.  The  only 
precedent  of  a  declaration  upon  this  branch  of  the  statute 
alleges  that  the  defendant  did  not  at  the  given  d«y, 
"or  at  any  time  before  or  since,"  comply  with  the 
statute.  The  penalty  at  all  events  attaches  only  in 
cases  of  wilful  refusal  or  neglect  to  comply  with  the 
provisions  of  the  statutes,  whereas  the  declaration  stu- 
diously avoids  stating  that  the  omission  was  the  result 
of  wilfulness,  and  is  therefore  bad  in  substance ; 
consistently  with  this  declaration  the  omission 
alleged  might  have  arisen  from  impossibility,  ignorance, 
inability    or  inadvertence.     The   action   being   for  a 
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penalty,  the  declaration  ought  to  be  construed  strictly 
against  tiie  plaintiff,  and  ought  to  have  negatived  the 
existence  «?f  every  circumstance  exempting  the  defen- 
dant from  the  penalty,  and  at  all  events  ought  to  have 
shown  that  the  alleged  default  happened  without  any 
reasonable  cause  or  excuse.  Upou  this  declaration  the 
plaintiff  would  succeed  in  merely  proving  that  the  de- 
fendant did  not  make  out,  or  did  not  sign  the  list,  and 
noo  consUit  but  that  he  was  physically  incapable  of 
doing  one  of  these  acts.  The  other  overseers  might,  for 
aught  that  appears  to  the  contrary,  in  consequence  of 
incapability,  have  themselves  performed  all  the  requi- 
sites of  the  Act  of  Parliam  nt  The  late  statute  did 
not  inflict  any  penalty  for  not  complying  with  its  pro- 
visions as  to  the  time  of  making,  signing  and  delivering 
the  lists,  and  it  is  not  pretended  that  the  penalty  under 
the  former  Act  has  been  incurred,  a  penalty  cannot 
be  imposed  except  by  express  terms,  and  there  are 
none  such  in  the  later  statute. 

Smith  in  reply.—  Both  Acts  are  to  be  read  as  one, 
and  so  construed,  and  each  overseer  is  by  this  Act  di- 
rected to  do  what  is  required  by  the  words  of  the 
statutes.  The  judgment  of  Patteaon,  J.  in  King  v. 
BurreU  is  applicable.  The  court  have  already  answered 
all  the  other  objections  raised  by  the  other  side. 

Pollock,  C.B. — It  seems  that,  although  for  cert  iin 
purposes  the  acts  may  not  have  been  done  on  the  right 
day,  and  the  courts  hold  the  time  specified  to  be  direc- 
tory, yet  that  does  not  prevent  the  penalty  from 
attaching.  The  words  "  as  aforesaid  "  have  reference 
to  the  preceding  terms  used,  and  require  the  list  of 
burgesses  to  be  delivered  to  be  alphabetical,  and  de- 
livered on  the  prec'se  day  named.  It  may  be  a  ques- 
tion of  fact,  supposing  one  or  two  very  slight  errors  had 
been  made,  or  mistake  crept  in,  in  some  immaterial 
respects,  whether  the  list  was  an  alphabetical  list 
within  the  meaning  of  the  Act.  and  was  not  sufficient 
But  the  objection  made  in  this  case  to  the  declaration 
I  think  unfounded,  and  th«  plea  is  clearly  bad ;  our 
judgment  will  therefore  be  for  the  plaintiff. 

Martix,  B. — I  am  of  the  same  opinion.  The  de 
claration  should  be  construed  as  if  on  the  15th  section 
of  the  5  &  6  Will.  4,  c  76  ;  and  I  do  not  think  the  pro- 
visions made  requiring  the  lists  of  burgesses  to  be  de- 
livered to  the  town- clerk  by  the  overseer  is  merely 
director}- :  it  was  by  the  fir.-t  Act  required  to  be  done 
by  the  5th  Sept. ;  that  was  by  the  subsequent  Act  of 
Vict,  required  to  be  done  on  or  before  the  1st  Sept ; 
and  the  object  was  to  require  those  tilings  to  be  done 
regularly  and  promptly,  and  in  case  of  neglect  in  com- 
plying wi  h  the  provisions  of  the  Acts  of  Parliament,  a 
penalty  is  imposed  [the  learned  Baron  here  read  the 
Act].  It  is  quite  impossible,  in  my  opinion,  for  the 
Legislature  to  have  used  more  distinct  terms,  and  it  is 
of  the  utmost  importance  in  all  these  cases  that 
the  requirements  of  these  Acts  of  Parliament 
should  be  complied  with.  [He  also  referred  to  R.  v. 
Mayor  of  Rochester,  and  stated  that  case  ]  It  seems 
to  me  that  case  has  no  bearing  on  this ;  it  only  shows 
how  strictly  we  ought  to  adhere  to  the  requirement*  of 
the  Act  of  Parliament  The  48th  section  of  the  6  &  7 
Will.  4,  c  76,  »efere  to  "  such  lists  as  iiforeaaid,"  and 
says,  unless  it  be  delivered  on  the  *th  Sept.,  the  over- 
seer shall  incur  the  penalty,  that,  by  the  subsequent 
Act  of  the  20  &  21  Vict,  c  5',  is  altered  to  the 
1st  Sept.  It  is  not  if  all  the  overseers  do  not,  but  if 
any  do  not,  and  each  is  therefore  liable.  I  think  the 
declaration  is  good  and  the  plea  bad. 

Chakxell,  B.— I  also  think  the  plea  is  bail  and 
declaration  pood.  We  must  read  the  sections  of  the 
Acts  of  Parliament  together,  and  take  the  time  to  be 
the  1st  Sept  on  which  the  lists  were  to  be  delivered, 
and  I  think  the  precise  time  mentioned  in  the  Acts 
is  to  be  strictly  regarded.  It  has  been  argued  on 
behalf  of  the  defendant  as  if  the  time  should  be  con- 
sidered as  directory  only ;  but  it  seems  to  me  that  this 


should  not  be.  I  think  the  time  should  be  peremp- 
tory, and  that  the  overseers  should  sign  and  deliver  the 
correct  and  proper  alphabetical  list  of  burgesses 
on  or  before  the  precise  day  named.  Great  stress 
has  been  laid  on  R  v.  May-r  of  Rochester,  but 
that  case  does  not  affect  the  material  question  we 
have  to  decide  here.  The  case  of  Kmg  v.  BmrtU 
answers  the  point  as  to  the  majority  of  overseers 
signing  the  list,  and  I  concur  with  that  decision 
in  thinking  each  one  of  them  should  sign  it  It  has 
been  suggested  that  the  declaration  is  bad,  as  it  uses 
the  term  "  alphabetical  list."  It  would  be  going  a  great 
way,  perhaps,  to  hold  that  if  a  mere  technical  error  was 
made,  and  one  name  was  put  in  the  wrong  place  by  a 
mistake,  the  list  would  be  bad.  At  the  same  time  I  do 
not  think  the  objection  to  the  declaration  on  that 
account  is  valid.  All  the  points  raised  here  have  been 
very  ingeniously  argued  by  Mr.  Macnamara,  but  they 
have  all  been  sufficiently  answered,  and  I  think  our 
judgment  should  be  for  the  plaintiff. 

Judgment  for  plamtif. 


CROWN  CASES  RESERVED. 

Reported  by  Jomt  Thompson,  Esq.,  Barri«ter-at-Law. 

Saturday,  Jan.  21. 

(Before  Eblk,  C.J.  Wightman  and  Williams,  JJ., 

Watson,  B.  and  Hill,  J.) 

Reg.  v.  Charles  Huntley. 

Larceny  and  receiving  —  Indictment  —  "  Stolen  as 

aforesaid  " — Surplusage. 
The  prisoner  was  inflicted  in  the  first  c-unt  for  larceny 
of  cert  i  in  goods ;  and  in  tfte  second  count  for  that 
he  u  the  goods  aforesaid,  so  as  aforesaid  feloniously 
stolen,"  feloniously  did  receive,  #c.  The  prisoner 
was  acquitted  on  the  first  count,  bu»  found  gu»Hy 
upm  the  second: 
Held,  that  the  conviction  was  valid,  and  that  the  second 
Cfunt  might  be  construed  to  mean  stolen  goods 
generally;  a**d  the  part  of  the  first  count  charging 
them  to  have  been  stolen  by  him,  be  treated  as  irre- 
levant. 

The  prisoner  was  tried  before  me,  as  Recorder  of 
Winchester,  at  the  Epiphany  sessions  1860. 
The  indictment  was  as  follows : — 
City  of  Winchester  to  wit— The  jurors  for  our 
lady  the  Queen,  upon  their  oath  present,  that 
Chas.  Huntley,  late  of  the  pariah  of  St  Maurice, 
in  the  city  of  Winchester,  on  the  6th  day  of  December, 
in  the  23r<l  year  of  the  reign  of  our  Sovereign  lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defeuder  of  the 
Faith,with  force  and  arms,  at  the  parish  of  St  Thorns*, 
in  the  city  aforesaid,  twenty  yards  of  tweed  of  the 
value  of  3£,  of  the  good  and  chattels  of  John  Gadd, 
then  and  tnere  being  found,  feloniously  did  steal,  take 
and  tarry  away,  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  d«»  further 
present,  that  Chas.  Huntley,  Isle  of  the  parish  afore- 
said, in  the  city  aforesaid,  afterwards,  to  wit,  on  the 
6th  day  of  December,  in  the  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  city  aforesaid,  the  goods 
and  chattels  aforesaid,  of  the  value  aforesaid,  so  as 
aforesaid  feloniously  stolen,  taken  and  carried  away, 
feloniously  did  receive  and  have,  the  said  Chas.  Huntley 
then  and  there  well  knowing  the  said  goods  and 
chattels  last  aforesaid  to  have  been  feloniously  stolen, 
taken  and  carried  away,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Before  the  prisoner  pleaded,  his  counsel  moved  to 
quash  the  second  count,  on  the  ground  that  by  refer- 
ence to  the  first  count  it  must  be  read  as  charging  a 
felonious  receiving  by  the  prisoner  of  goods  then  stolen 
by  him  the  said  prisoner,  the  words  "so  as  aforesaid 
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stolen  "  being  referable  to  the  first  count,  which  states 
the  goods  to  have  been  stolen  by  the  said  prisoner,  and 
it  was  contended  that  the  count  being  so  read  was  bad, 
as  a  prisoner  cannot  be  said  to  have  feloniously  received 
goods  stolen  by  himself;  and  Reg.  v.  Perkins,  5  Cox 
Crim.  Caa.  554,  21  L.  J.  152,  M.  C.,  was  referred  to, 
in  which  it  was  held  that  where  the  evidence  is  suffi- 
cient to  convict  the  accused  of  stealing,  there  is  no  op- 
tion to  treat  him  either  as  a  thief  or  a  receiver. 

The  objection  was  renewed  pro  formd  at  the  close 
of  the  prosecutor's  case,  when  it  was  objected  that 
there  was  no  evidence  to  support  the  second  count  on 
the  same  gruund  as  above  stated,  viz.,  that  the  pri- 
soner could  not  be  found  to  have  received  goods  stolen 
by  himself. 

The  prisoner  was  acquitted  on  the  first  count  of  the 
indictment,  but  found  guilty  upon  the  second  count. 

I  reserved  the  objection  for  the  consideration  of  the 
judges. 

Judgment  stands  postponed  on  this  indictment,  and 
the  prisoner  remains  in  gaol,  having  been  sentenced  to 
nine  months'  imprisonment  on  another  indictment. 

A.  J.  Stephens. 

No  counsel  appeared  either  for  the  prosecution  or  the 
prisoner. 

Erus,  C.J. — We  are  of  opinion  that  the  conviction  of 
the  prisoner  for  receiving  ought  to  be  affirmed.  It  was 
ur^ed  on  the  prisoner's  behalf  that,  inasmuch  as,  if  he 
stole  the  goods,  he  could  not  be  convicted  of  receiving 
them,  knowing  them  to  have  been  stolen  ;  so,  where 
the  first  count  of  the  indictment  charged  him  with 
having  stolen  the  goods,  of  which  offence  he  was  ac- 
quitted, and  th«  second  count  charged  him  with  re- 
ceiving the  goods  "  bo  as  aforesaid  stolen,"  he  could 
not  be  convicted  on  that  count.  But  we  are  of  opinion 
that  the  words  "  so  as  aforesaid  stolen  "  in  the  second 
count  may  be  construed  to  mean  "  generally  stolen 
goods,"  and  that  th?  part  of  the  first  count  charging 
th-m  to  have  been  stolen  by  the  prisoner  may  be  treated 
as  irrelevant  for  the  purpose  of  the  second  count. 

Conviction  affirmed. 


COURT  OF  COMMON  BENCH. 

Btt,>orted  by  Daniel  Thomas  Evan*  and  R.  Vauohax 
Williams,  Esq.,  BarrL  ter-at-La w. 


SITTTNGS   AFTER   HILARY  TERM. 

Saturday,  Feb.  4. 

Mordkx  (appellant)  v.  Porter  (respondent). 

Appeal  f rum  justices — Trespass  in  pursuit  of  gnme — 

Mens  rea. 
P.  vent  by  the  permission  of  B.  ov^r  land  of  E.  in 
pursuit  of  gam*.  B.  had  no  right  so  to  license  P.  to 
go  upon  the  land.  The  justices  stated  that  they 
were  ofopinUm  that  P.  acted  under  the  imprecision 
of  an  implied  licence  from  the  owner  and  occupier 
of  the  land  g-ven  to  htm  through  B.  E.  after  the 
trespass  said  thai,  if  his  permission  had  been  asked, 
he  woubl  have  given  it: 
Held  first,  that  this  was  a  trespass  mithin  1  <f  2  Will. 

4,  c.  32  *.  30; 
Seotudly,  that  there  was  no  such  ratification  by  E.  of 

t'te  leave  given  by  B.  as  to  make  it  effectual: 
Thirdly  {per  Williams,  J.)  that,  in  order  to  constitute 
a  trespass  within  the  above  section,  it  is  not  neces- 
sary that  the  person  trespassing  should  be  conscious 
at  the  time  that  he  was  a  trespasser. 
But  Keiting,  J.  said,  if  the  question  of  mens  rea  had 
bttu  raised  on  the  case,  he  should  have  desired 
further  time  to  consider. 

This  was  an  information  before  justices  in  petty 
serious  against  Henry  John  Porter,  for  that  he  within 
three  calendar  months  then  last  past,  that  is  to  say,  on 
the  first  day  of  October  then  instant,  at  the  parish  of 
Wilburton,  in  the  Isle  of  Ely,  did  unlawfully  commit  a 


certain  trespass  by  entering  in  the  daytime  of  the  said 
day  upon  certain  land  in  the  possession  and  occupation 
of  John  Everett  there,  in  search  of  game,  without  the 
licence  or  consent  of  the  owner  of  the  land  so  tres- 
passed upon,  or  of  any  person  having  the  right  of 
killing  the  game  upon  such  land,  or  of  any  other  person 
having  the  right  to  authorise  the  said  Henry  John 
Porter  to  enter  or  be  upon  the  said  land  for  the  pur- 
pose aforesaid,  contrary  to  the  statute  in  such  case 
rcnvle  and  provided.  The  justices  dismissed  the  infor- 
mation, and,  upon  the  application  of  the  appellant, 
stated  the  case  as  follows : — 

At  the  hearing  of  the  aforesaid  information  it  ap- 
peared that  it  was  laid  by  the  appellant  in  his  character 
of  gamekeeper  to  Lady  Pell,  who  is  lady  of  the  manor 
of  Wilburton,  and  that  the  land  on  which  the  alleged 
trespass  was  committed,  containing  about  nine  acres, 
was  situate  in  that  parish,  holden  by  copy  of  court-roll 
of  that  m.  .nor,  and  was  the  property  and  in  the  occu- 
pation of  one  John  Everett,  as  stated  in  the  informa- 
tion. The  defendant  admitted  the  fact  of  being  on  the 
land  in  search  of  game,  but  pleaded  leave  and  licence 
from  the  owner  and  occupier,  and  denied  the  right  of 
the  appellant  to  prefer  the  information.  It  appeared 
that  the  defendant,  the  son  of  a  farmer  and  brewer  in 
the  adjoining  parish,  is  duly  certificated,  and  went  to 
Wilburton  on  the  day  in  question,  on  the  invitation  of 
one  Albert  Bailey,  for  a  day's  shooting ;  and,  knowing 
that  Lady  Pell  would  not  allow  any  one  over  her  land, 
he  from  time  to  time  inquired  of  Bailey,  who  accom- 
panied him,  but  without  a  gun,  whether  they  were  at 
liberty  to  go  on  to  the  land  through  which  they  passed, 
and  was  assured  by  Bailey  that  he  had  full  liberty  to 
go  over  the  land  in  question.  John  Everett,  in  his 
examination,  proved  that  he  had  not  given  specific  per- 
mission to  the  defendant  before  the  day  in  question ; 
but  it  was  proved  that  on  the  defendant's  asking  his 
permission  on  the  night  previous  to  the  hearing  to  go 
over  his  land,  he  had  said,  l  they  might  go  over  it  and 
welcome,  for  he  wished  all  the  game  in  the  parish  was 
killed;"  and  that  he  also  at  the  same  time  said  that, 
"if  the  defendant  had  asked  him  permission  before 
this  happened,  he  should  have  given  it  him."  It  was 
also  proved  by  Bailey  that  he  (Bailey)  went  at  all  times 
over  Everett's  land,  and  Everett  went  over  his  land,  by 
mutual  consent,  but  there  was  no  evidence  of  that 
permission  being  expressly  stated  to  extend  to  shoot- 
ing, and  Bailey  did  not  take  out  a  game  cer- 
tificate. We  being  of  opinion  that  the  appeU 
lant  had  no  such  interest  in  the  locus  in  quo  as 
would  support  a  prosecution  for  trespass,  and  that  if  he 
had,  the  defendant  acted  under  the  full  impression  of 
an  implied  licence  from  the  owner  and  occupier  of  the 
land  given  to  him  through  Bailey,  gave  our  determi- 
nation against  the  appellant  in  the  manner  above 
mentioned.  The  questions  of  law  arising  out  of  the 
above  statement  therefore  are — first,  has  the  appellant, 
as  gamekeeper  of  the  manor  of  Wilburton,  such  an 
interest  in  all  the  copyh  Id  land  within  the  manor  in 
the  ownership  and  occupation  of  the  several  tenants  of 
the  manor  as  will  support  the  above  information ; 
secondly,  was  there  in  point  of  law  evidence 
of  such  leave  and  licence  as  would  be  under  sect. 
30  of  statute  1  &  2  Will.  4,  c  32,  a  defence 
to  an  action  at  law  for  trespass,  or  to  the  said 
information ;  thirdly,  would  the  ex  post  facto  leave 
and  licence  form  a  condonation  of  the  offence,  and 
be  held  to  revert  back  to  the  time  of  the  alleged  tres- 
pass ?  Whereupon  the  opinion  of  the  Court  of  C.  P. 
is  asked  upon  the  said  questions  of  law,  whether  or  not 
we  the  said  justices  were  correct  in  our  determination 
as  aforesaid,  and  as  to  wtut  further  should  be  done  or 
ordered  by  the  said  court  in  the  premises. 

The  points  intended  to  be  relied  upon  for  the  appel- 
lant on  the  argument  were  :— 

First,  that  it  is  not  necessary  that  the  information 
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should  be  laid  by  the  owner  or  occupier  of  the  land,  or 
a  person  having  an  interest  in  it. 

Secondly,  that  the  acting  under  the  impression  of  an 
implied  licence,  which  is  stated  as  the  ground  of  the 
decision,  is  no  answer  to  the  information. 

Thirdly,  that  there  was  no  leave  or  licence  which 
would  have  been  a  defence  to  an  action  of  trespass. 

Couch  for  the  appellant. —  First,  Middleton  \.  Ga?e, 
8  Ad.  &  E.  1»  5,  is  an  express  decision  in  my  favour 
on  the  first  point  Secondly,  1  &  2  Will.  4,  c.  32, 
s.  30,  provides  that  any  person  charged  with  any  such 
trespass  (in  pursuit  of  game)  shall  be  at  liberty  to 
prove  by  way  of  defence  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass, 
save  and  except  that  the  leave  and  licence  of  the  occu- 
pier of  the  land  so  trespassed  upon  shall  not  be  a  suf- 
ficient defence  in  any  case  where  the  landlord,  lessor,  or 
other  person  shall  have  the  right  of  killing  the  game 
upon  such  land  by  virtue  of  any  reservation  or  other- 
wise as  thereinbefore  mentioned.  The  fact  of  the  re- 
spondent acting  under  the  impression  that  he  had  a 
licence  to  shoot  over  the  land  is  no  defence.  In  truth, 
there  was  no  such  licence.  Bailey,  the  occupier,  could 
not  give  him  such  licence.  He  had  himself  only  licence 
to  go  over  it  in  the  ordinary  way,  not  in  the  pursuit  of 
game.  But  if  he  had  been  licensed  himself  to  go  over 
it  in  pursuit  of  game,  he  could  not  have  licensed  another 
to  do  so :  (Duchess  of  Norfolk  v.  Wiseman,  cited  in 
Wickham  v.  Hawker,  7  M.  &  W.  77)  Thirdly,  it 
is  clear  there  was  no  confirmation  by  Everett. 

Phear,  contra, — Middleton  v.  Gale  is  not  absolutely 
binding  here.  Lord  Denman  says  it  belong*  to  the  jury  to 
say  whether  the  informer  was  interested  in  the  land ;  and 
the  jury  found  that  he  was,  and  the  court  puts  it  on 
that  g  ound.  That,  therefore,  is  not  the  point.  King 
v.    Corder,   4    Burr.   2279,   decides  that,  under  the 

5  Geo.  3,  c.  14,  the  fishing  must  be  shown  to  be 
without  the  consent  of  the  owner.  Secondly,  the  facts 
amount  to  this,  that  the  respondent  was  on  the  ground 
of  Everett  with  permission,  except  that  it  was  not  an 
express  permission*  To  constitute  a  trespass  there 
must  be  an  invasion  of  the  owner's  proprietary  right. 
Everett  said  there  was  none.  He  has  ratified  Bailey's 
permission.  The  respondent  was  continually  asking 
whether  he  bad  permission  to  go  where  they  were.  This 
is  a  criminal  proceeding;  and  R.  v.   Cridland,  2  Ell. 

6  Bl.  859,  shows  that  mens  rea  is  of  the  essence  of  the 
offence.  Erie,  C.  J.  there  says :  "  I  think,  in  a 
criminal  statute,  trespass  means  nn  intended  trespass." 
[Wili.es,  J. — The  statute  seems  to  show  he  has  the  same 
defence  as  in  trespass.]  In  trespass  intention  is  no- 
thing ;  in  a  criminal  offence  it  is  everything.  Cottel 
v.  Ireson,  4  Jur.  N.  S.  560,  decides  that  this  is  a 
crimin  il  proceeding. 

Crouch,  in  reply.  —  [Williams,  J.  referred  to 
Reg.  v.  Pratt,  24  L.  J»  113,  M.  C,  and 
said :  Confine  yourself  to  the  question  of 
mens  rea.~]  He  had  not  taken  the  trouble  to 
inquire  whether  Bailey  had  a  right  to  give  permis- 
sion to  go  over  the  land.  The  act  was  one  which  he 
did  not  know  Bailey  had  a  right  to  permit  him  to 
do.     The  finding  is  no  answer  to  the  information. 

Williams,  J. — I  am  of  opinion  that  our  judgment 
ought  to  be  f  r  the  appellants.  Several  questions  have 
been  raised  in  the  course  of  the  argument.  The  first 
question  that  has  been  brought  before  us  by  the  con- 
victing justices  u  directly  decided  hy  Middleton  v. 
Gale,  and  we  are  bound  by  that  decision.  Not  that  I 
mean  to  throw  any  doubt  on  the  propriety  of  that  decision. 
Secondly,  it  is  not  in  point  of  law  true,  nor  under  sect. 
30  of  the  Game  Act,  that  such  a  leave  and  licence  as 
this  would  be  a  justification.  The  r.llogcil  rat  fication 
and  confirmation  of  Everett  cannot  be  referred  back  to 
the  time  of  committing  the  trespass.  That  ratification 
consists  in  the  person  who  might  have  given  it  having 
said,  he  would  have  given  it  if  it  had  been   asked  of 


him.  The  third  question  is  meant  to  raise,  but  does 
not  iti  cxa<t  terms  raise  the  point,  whether  then  was 
such  a  ratificati  n  of  the  leave  given  by  Bailey  as  would 
render  it  operative  and  effectual.  Now  doubts  have 
been  raised  in  the  discussion  whether  any  leave  was 
given  by  Bailey,  but  we  must  not  dwell  upon  the  lan- 
guage too  scrupulously.  We  must  look  to  the  meaning 
of  the  parties,  and  I  take  it  that  Bailey  did 
give  permission  to  shoot  over  the  land,  be  as- 
suming that  he  had  permission  to  do  so.  Some 
time  after  the  information  Everett  says  thai  he 
sh  »uld  have  given  him  leave  if  he  had  asked  it;  but  he 
docs  not  say  a  word  of  ratification  of  what  took 
place,  and  that  argument  is  well  answered  against  the 
respondent.  Another  question  raised  was,  that  we 
ought  to  affirm  the  decision  of  the  magistrates,  because, 
although  there  was  no  satisfactory  evidence  that  the 
defendant  had  the  leave  and  licence  of  the  pro- 
prietor, he  was  acting  under  the  impression  that  he  was 
doing  what  he  was  entitled  to  do.  And  it  was  said 
that  the  mens  rea  was  absent,  and  though  the  point 
is  not  Bent  before  us,  yet  I  must  express  my  opinion, 
that  it  is  quite  immaterial  whether  the  party  had  or 
had  not  at  the  time  the  consciousness  that  he  was  com- 
mitting a  trespass.  The  statute  enacts  that  every  per- 
son who  goes  on  land  in  circumstances  such  that  a  civil 
action  can  be  brought  against  him  shall  be  guilty,  if 
going  in  pursuit  of  game,  of  a  criminal  trespass.  The  Act 
1  &  2  Will.  4,  c  32,  s.  30,  afterrecitingthat  after  the  com- 
mencement of  the  Act  game  will  become  an  article  whi«h 
may  be  legally  bought  and  sold,  and  that  it  is  therefore 
reasonable  to  provide  some  more  summary  means  for 
protecting  the  same  from  trespassers,  enacts  that,  if  any 
person  shall  commit  any  trespass  by  entering  or  being 
in  the  daytime  upon  any  land  in  search  of,  or  in  pur- 
suit of,  game,  &c,  such  person  shall,  on  conviction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay 
such  sum  of  money  not  exceeding  22.  as  to  the  justice 
shall  seem  meet.  It  contemplates  that,  game  having 
become  an  article  of  sale,  there  is  more  reason  than 
before  to  protect  the  proprietors,  inasmuch  as  there  is 
more  temptation;  and  that  therefore  this  proceeding 
may  be  token  by  a  common  informer.  The  sections 
afterwards  provides  [his  Lordship  read  the  proviso  as 
set  out  in  the  argument].  I  think  the  statute  leaves 
the  question  of  wens  rea  open.  It  leaves  open  the 
quest  on  whether,  if  a  person  having  no  right  to  give 
permission  to  another  to  go  upon  land,  aud  that  other 
does  go  upon  1  ind,  and  without  any  intention  of  vio- 
lating the  statute,  does  violate  it,  he  is  liable.  S*-cU  46 
shows  that  the  trespass  of  each  sort  is  correla- 
tive. No  civil  action  was,  I  believe,  ever  thought 
of  after  acquiescence.  It  remains  to  consider  what 
are  the  authorities.  Reg  v.  Cridland  only  decides 
that  where  the  proceedings  are  instituted  under  the 
statute,  and  the  party  is  shown  to  have  acted  under 
a  bona  fide  claim  of  right,  the  justices  have  no 
jurisdiction  to  proceed  further  in  the  matter.  That  is  not 
binding  on  us  in  considering  the  meaning  of  the  statute. 
In  Reg.  v.  Pratt  it  was  never  suggested  that  the 
man  was  not  guilty  because  he  thought  he  had  a  right 
to  shoot  from  the  highway.  I  think  a  person  who 
goes  on  land  to  shoot  must  take  care  that  he  is  not  a 
trespasser,  and  if  he  does  not  take  such  care,  he  must 
be  liable  for  the  consequences  to  the  extent  of  40*. 
A  vast  number  of  excuses  would  be  set  up  if  we  were 
to  say  that  a  party,  acting  as  this  person  has  done, 
should  not  be  liable.  I  consider  the  law  to  say,  if  you 
go  on  a  person's  land  in  pursuit  of  game,  in  a  way  to 
make  yonrself  liable  to  a  civil  action,  you  will  make 
yourself  liable  to  this  proceeding.  We  do  not  without 
feeling  very  great  regret  decide  thus :  and  I  think  one 
farthing  would  have  been  quite  a  sufficient  penalty. 

Willks,  J.  concurred  that  the  judgment  should  be 
for  the  appellant,  but  without  costs. 

Keating,  J.  also  concurred,  but  said  that   if  th« 
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question  of  men*  rea  were  raised  he  should  require 
time  to  consider  it.  (a) 
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Reported  by  Geosos  Wihtklkt,  E->q.,  of  the  Middle  Temple, 

Barrister-at-Law. 

Dec  2  and  3,  and  Jan.  16. 

The  Corporation  of  the  Sons  of  the  Clergy 

v.  Sutton. 

Charitable  &>cieties— Charitable  7  rut  to  Act,  16  »f  17 
Vict.  e.  137,  ss.  62,  66 — Conflict  irg clause* — Juris- 
diction of  Charity  Commissioners  —  Alienation  of 
property — Consent  of  Charily  Commissioners,  when 
rtqmu'te — Interpretation  of  the  expressions  "  volun- 
tary contribution  "  and  "  endowment  "  wed  therein. 

Vndtr  the  62o<*  section  of  the  Charitable  Trust*  Act, 
16  tf- 17  Vict.  c.  137,  the  word  4<  endxoment"  must 
be  considered  as  confined  to  any  g'ft,  made  to  a 
charitable  society  for  some  specific  and  particular 
object  or  purpose ;  and  therefore  the  jurisdiction  of 
the  Chtrity  Commissi  >ner.f  does  not  extend  to  volun- 
tary subscription-1,  or  any  donation  or  bequest  con- 
cerning which  no  sped  1 1  application  shaU  be  directed 
or  declared  by  the  donor  or  t  stator,  nor  to  any 
permanent  invtstment  of  any  such  contributions, 
donations,  or  bequests  abore  tnentioned,  although 
made  for  the  purftose  of  bei»g  app'iei  to  some  de- 
jUed  and  specific  object  o*nnectcl  with  such  charity. 

The  clause  in  the  interpretation  section  of  the  Act, 
sect.  66 — uthe  e*pres*ion  'endowment'  shall  mean 
and  include  al!  land  and  real  estate  whatsoever,  and 
any  investment  and  personal  estate  whatsoever  which 
shall  for  the  time  being  belong  to  or  be  held  in  trust 
for  any  charity,  or  for  all  or  any  of  the  objects  or 
purpose*  there/of" —  cannot  be  read  literally,  as  the 
eject  w-uld  be  to  expunge  the  62nd  section ;  and  in 
order  to  reconcile  the  two  sections,  the  word  *'  endow- 
ment* in  the  inter pretatitn  clause  must  be  interpreted 
in  the  restricted  sense  in  which  the  word  is  held  to 
be  used  m  the  62nd  section. 

The  consent  of  the  Charity  Commissioners  is  not  re- 
quired t»  a  sale  of  property  by  a  cJtaritable  society, 
unless  it  it  an  u  enduwment"  or  the  investment  of 


on 


it 


This  was  a  special  case  to  obtain  the  opinion  of  the 
court  on  the  question  whether  the  corporation  conll 
nuke  a  good  title  t »  property  contracted  to  be  sold  to 
the  trustees  of  the  Stock  Exchange,  without  the  ap- 
proTal  of  the  Charity  Commissioners. 

The  facts  as  stated  by  the  case  were,  that  the 
society  was  founded  by  letters  patent  of  King 
Charles  II.,  dated  the  1st  July  1678,  by  which, 
after  reciting  that  his  Majesty  was  informed  by 
the  humble  petition  of  divers  of  his  loving  sub- 
jects, who  were  sons  of  clergymen,  that  several 
charitable  and  well-disposed  persons,  the  children  of 
clergymen  and  others,  had  appeared  very  free  and 
forward  in  contributing  to  the  relief  and  maintenance 
of  such  of  the  widows  and  children  of  loyal  and 
orthodox  clergymen  as  were  poor  and  indigent,  which 
had  been  to  good  effect  in  placing  out  many  of  the 
■aid  poor  children  apprentices,  and  towards  the  main- 
tenance of  others  at  the  University,  and  to  the  relief 
if  many  of  the  said  poor  w.dows ;  and  reciting  that 
his  Majesty  was  informed  and  well  assured  that  if  he 
would  be  graciously  pleased  to  erect  and  settle  a 
corporation  for  the  receiving,  managing  and  di -posing 

(a)  This  decision  seems  at  first  sight  to  conflict  with  that 
of  Rider  v.  Wood  (ante,  p.  4),  tn  which  the  court  de- 
died  that  there  most  be  a  guilty  Intent  on  the  part  of 
the  defendant.  Bat  the  present  ease  tarns  upon  the  special 
kaguafs  of  the  statute,  which  makes  penal  the  act  of  going 
■son  land  In  pursuit  of  game  under  such  circumstances  that 
«  would  be  a  ettil  trespass.  It  most  not,  therefore,  be 
fcfa.  -  *  «,  -n  „***«  .h.  **  m  to  th.  .«.  „. 


of  the  said  charity,  they  should  be  encouraged  to 
continue  and  enlarge  such  charity  to  the  uses  afore- 
said; his  Majesty  willed,  ordained,  constituted,  declared 
and  granted  that  Francis,  Karl  of  Longford,  and  cer- 
tain other  persons  therein  named,  and  their  successors, 
to  be  elected  in  the  manner  therein  mentioned,  should 
be  a  corporation  by  the  name  of  the  Governors  of  the 
Charity  for  the  Relief  of  the  Poor  Widows  and  Children 
of  Clergyman  ;  and  that  they  and  their  successors  by 
that  name  should  for  ever  thereafter  be  able  to  pur- 
chase and  hold  real  estate  not  exceeding  the  yearly 
value  of  2000/.,  and  also  to  alien  the  same ;  and  it 
was  directed  that  there  should  be  a  president,  vice- 
president,  three  treasurers,  and  forty-two  members, 
to  be  called  the  Court  of  Assistants  of  the  said  cor- 
poration, who  should  have  the  whole  government, 
management  and  direct-on  of  the  affairs  and 
business  of  the  said  corporation  ;  and  that  it 
should  be  lawful  for  the  Court  of  Assistants  for  the 
time  being,  or  any  five  or  more  of  them,  whereof 
the  president,  vicc-presMent,  or  one  of  the  treasurers 
of  the  said  corporation,  should  be  one,  as  often  us  they 
should  think  needful  or  expedient,  to  assemble  together 
and  to  ordain  and  make  any  constitutions,  laws,  ordi- 
nances and  statutes  whatsoever,  which  to  them  or  the 
major  part  of  them  should  from  time  to  time  seem 
reasonable  or  requisite,  touching  or  concerning  the  good 
estate,  rule,  order  and  government  of  the  said  corpora- 
tion ;  and  lastly,  that  the  now  stating  letters  patent, 
or  the  enrolment  thereof,  should  be  good  and  effectual 
in  law,  notwithstanding  the  Statute  of  Mortmain 
or  any  other  statute,  matter,  cause,  or  thing  whatso- 
ever. 

Further  licences  to  hold  lands  in  mortmain  were 
granted  to  the  corporation  on  the  6th  Dec  1714, 
the  6th  Feb.  1800,  and  the  20th  Dec  1810. 

During  the  earlier  part  of  its  existence  the  funds  of 
the  corporation  arose  entirely  from  voluntary  donations 
and  subscriptions.  The  governors  are  now  the  owners 
of  extensive  estates  in  various  parts  of  England,  arising 
either  from  conveyances  made  to  them  for  the  general 
purposes  of  the  charity,  from  devises  made  to  them  be- 
fore the  Act  9  Geo.,  2,  c  36,  for  the  general  purposes 
of  the  charity,  or  from  purchases  from  time  to  time 
made  by  them  out  of  the  general  funds  of  the  corpo- 
ration in  their  hands.  These  general  funds  are  the 
produce  of  voluntary  subscriptions,  donations,  or  be- 
quests, or  of  collections,  which  used  formerly  t  >  be 
from  time  to  time  made  for  the  benefit  of  the  charity, 
or  represent  accumulations  of  the  income  arising  from 
the  fixed  property  of  the  charity.  The  charity  has  fre- 
quently received,  and  still  frequently  receives,  legacies, 
and  has  a  subscription  list  for  donations  and  subscrip- 
tions, and  considerable  sums  arising  from  these  sources 
have  from  time  to  time  been,  and  still  from  time  to 
time  are,  carried  over  to  the  general  funds  of  the  cha- 
rity The  governors  have  also  from  time  to  time 
accepted  gifts  or  grants  for  special  charitable 
purposes  distinct  from  the  general  purposes  ana*  objects 
of  the  corporation,  but  no  question  as  to  any  property 
so  situate  arises  in  the  present  case. 

In  the  year  1682  the  corporation  contracted  for  the 
purchase  of  an  estate  in  Capel-court,  Bartholomew- 
lane,  in  the  city  of  London,  for  the  sum  of  2832/.  5s. 
It  appears  from  the  minutes  preserved  of  the  trans- 
actions of  the  corporation  thnt  the  corporation  had 
only  452/.  in  hand  towards  payment  of  the  purchase- 
money,  and  that  they  borrowed  the  remainder,  2400/., 
from  various  persons,  and  thi.t  the  property  was  by 
indentures  of  March  1682  conveyed  to  trustees  upon 
trust  for  such  persons  until  they  had  been  repaid  their 
advances,  and  subject  thereto  in  trust  for  the  corpo- 
ration. 

Shortly  afterwards  some  part  of  these  claims  were 
paid  off,  but  there  being  no  minute-book  of  the  corpo- 
ration for  this  period  now  in  existence,  ihere  are  no 
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means  of  ascertaining  out  of  what  funds  this  was 
done ;  the  other  parties,  by  a  deed  dated  in  1 634,  re- 
leased their  claims,  and  the  property  was  conveyed  to 
the  corporation  in  fee  discharged  therefrom 

No  special  trust  was  declared  in  either  of  these  deeds 
concerning  the  land  so  purcha  ed. 

In  1859  the  corporation  entered  into  a. contract  with 
the  trustees  of  the  Stock  Exchange  for  the  sale  to  them 
of  part  of  the  premises  for  the  sum  of  30,000/.  The 
trustees  are  willing  purchasers,  but  for  their  security 
they  considered  it  necessary  to  take  the  opinion  of  the 
court  on  the  question,  whether  the  approval  of  the 
Charity  Commissioners  was  necessary  to  enable  the 
corporation  to  make  a  g<>od  title  and  a  valid  con- 
veyance of  the  land  contracted  to  be  sold  by  them  to 
the  trustees. 

The  62nd  section  of  the  Act,  so  far  as  it  is  materi-il 
to  be  stated,  enacts  that  this  Act  "  shall  not  extend  to 
any  friendly  or  benefit  society,  or  savings  bank,  or  an  v 
institution,  establishment  or  society  for  religious  or 
other  charitable  purposes,  or  to  the  auxiliary  or  branch 
associations  connected  therewith  wholly  maintained  by 
voluntary  contributions,  or  any  bookselling  or  publish- 
ing business  carried  on  by  or  under  the  direction  of  any 
society  wholly  or  partially  exempted  from  this  Act,  so 
far  as  such  business  is  or  shall  be  carried  on  by  means 
of  voluntary  contributions  only,  or  the  capital  or 
stock  -  of  such  business ;  and  where  any  charity  is 
maintained  partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall,  with  respect  to 
such  charity,  extend  and  apply  to  the  income  from  en- 
dowment only,  to  the  exclusion  of  voluntary  subscrip- 
tions and  the  application  thereof;  and  no  donation  or 
bequest  onto  or  in  trust  for  any  such  charity  as  la-t 
aforesaid,  of  which  no  special  application  or  appropria- 
tion shall  be  directed  or  declared  by  the  donor  or  tes- 
tator, and  which  may  legally  be  applied  by  the  govern- 
ing or  managing  body  of  such  charity  or  income  in  aid 
of  the  voluntary  subscriptions,  shall  be  subject  to  the 
jurisdiction  or  control  of  the  said  board  or  the  powers 
or  provisions  of  this  Act,  and  no  portion  of  any  such 
donation  or  bequest  as  last  aforesaid,  or  of  any  volun- 
tary subscription  which  is  now,  or  shall  or  may  from 
time  to  time  be  set  apart  or  appropriated  and  invested 
by  the  governing  or  managing  body  of  the  charity  for 
the  purpose  of  Iving  held  and  applied  or  expended  for 
or  to  some  defined  or  specific  object  or  purpose  con- 
nected with  such  charity,  in  pursuance  of  any  rule  or 
resolution  made  oc  adopted  by  the  governing  or  manag- 
ing body  of  such  charity,  or  of  any  donation  or 
bequest  in  aid  of  any  fund  so  set  apart  or  appropriated 
for  any  such  obj.'ct  or  purposes  as  aforesaid,  hhall  be 
subject  to  the  jurisdiction  or  control  of  the  said  board, 
or  the  powers  and  provisions  of  this  Act'' 

The  66th  section  (interpretation  clause),  so 
fax  as  it  refers  to  the  question  in  this  cause,  is  as 
follows : — "  The  expression  4  endowment '  shall  mean 
and  inclftde  all  land  aud  real  est  it*  whatever,  of  any 
tenure,  and  any  charge  thereon  or  interest  therein,  and 
all  stocks,  funds,  moneys,  securities,  investments  and 
personal  estate  whatsoever  which  shall  for  the  time 
being  belong  to  or  be  held  in  trust  for  any  charity  or 
for  all  or  any  of  the  objects  or  purposes  thereof." 

The  18  &  19  Met  c.  124,  s.  29  (Charitable  Trusts 
Amendment  Act),  enacts  that  "  it  shall  not  be  lawful 
for  the  trustees  or  persons  acting  for  the  time  being 
in  the  administration  of  any  charity,  to  make  or  grant, 
otherwise  than  with  the  express  authority  of  Parlia- 
ment, under  any  Act  already  passed,  or  which  may 
hereafter  be  passed,  or  of  a  court  or  a  judge  of  com- 
petent jurisdiction,  or  according  to  a  scheme  legally 
established,  or  with  the  approval  of  the  board,  any 
sale,  mortgage,  or  charge  of  the  charity  estate,  or  any 
lease  thereof  in  reversion,  after  more  than  three  years 
of  any  existing  term,  or  for    any    term    of  lite,  or  in 


consideration  wholly  or  in  part  of  any  fine,  or  for  any 
term  of  years  exceeding  twenty-one  years." 

R.  Palmery  Q.C.  and  Wicketu  for  the  corporation. 

Lloyd,  Q.C.  and  Waley,  for  the  trustees  of  the 
Stock  Exchange,  contended  that  the  consent  of  the 
Charity  Commissioners  was  necessary  to  confirm  the 
sale  made  by  the  corporation ;  or  that,  if  in  the  opinion 
of  the  court  the  question  was  doubtful,  the  court 
might  abstain  from  expressing  any  opinion  on  it,  which 
would  be  in  accordance  with  the  practice  of  the  court 
in  suits  for  specific  performance,  of  not  forcing  a 
doubtful  title  on  a  purchaser. 

The  Master  of  the  Rolls. — The  question  in  this 
cause  depends  upon  the  construction  of  the  statute  16 
&  17  Vict,  c  137,  whether  under  the  provisions  of 
that  Act  the  consent  of  the  Charity  Commissioners  is 
required  to  render  valid  the  sale  of  certain  property  in 
Capel-coort,  belonging  to  the  Corporation  of  the  Sons 
of  the  Clergy,  and  by  them  contracted  to  be  sold  to 
the  trustees  of  the  Stock  Exchange.  The  charter  of 
incorporation  of  the  vendors  bears  date  in  July  1678, 
and  by  it  the  corporation  is  allowed  to  hold  and  alien 
lands  in  mortmain.  The  land  in  question  forms  part 
of  some  land  bought  in  1682  by  the  corporation.  It 
was  clearly  bought  for  the  purpose  of  investment,  and 
because  it  was  considered  to  be  an  eligible  purchase  for 
that  purpose.  The  corporation,  however,  did  not  pos- 
sess at  that  time  funds  sufficient  to  pay  for  it,  and 
about  six-sevenths  of  the  purchase-money,  amounting 
to  2400/L,  was  borrowed  on  mortgage  of  the  property 
bought.  This  mortgage  was  paid  oft  in  two  years  af- 
terwards, in  Ma  ch  1684.  It  is  a  portion  of  the  land 
so  bought  which  is  now  contracted  to  be  sold  to  the 
trustees  of  the  Stock  Exchange  for  30,00O£  These 
facts  are  only  important  for  the  purpose  of  show- 
ing that  no  spet-ial  trust  attached  to  this  property. 
It  was  the  property  of  the  corporation,  and  no 
doubt  all  the  property  of  the  corporation  is  held 
in  trust  for  the  general  objects  for  which  it 
was  founded ;  but  apart  from  this  no  special 
trust  attached  to  this  deed.  The  question  is,  whether 
the  Act  of  the  Queen  prevents  the  alienation  of  this 
land  without  the  consent  of  the  Charity  Commissioners. 
Tii is  depends  on  the  meaning  of  the  62nd  section  of  the 
Act.  Now,  upon  this  clause  alone,  the  question  would 
seem  to  be  whether  the  property,  the  origin  of  which  I 
have  stated,  comes  within  the  meaning  of  the  word 
"  endowment"  as  employed  in  this  clause,  in  contra- 
distinction to  "  voluntary  contributions."  That  ex- 
pression voluntary  contribution  must  not,  I  think,  be 
confined  to  annual  subscription ;  it  must  clearly  extend 
to  donations  (the  words  I  have  read  in  the  Act  show 
that,  I  think,  very  distinctly),  and  if  it  extends  to 
donations,  it  cannot  bo  confined  to  donations  below  any 
specified  amount:  it  is  equally  applicable  to  lOOOi 
as  it  is  to  1/.  It  is  clear  also,  that  the  word  "  endow- 
ment" would  extend  to  and  include  any  sum  given  for 
a  specific  and  peculiar  trust  or  object  in  connection 
with  the  particular  charity ;  but  the  difficulty  is  this, 
at  what  point,  and  under  what  condition,  dues  a  dona- 
tion become  an  endowment  within  the  meaning  of  this 
clause  ?  It  is  obvious  that  the  wont  "  endowment"  is 
not  used  here  in  its  ordinary  and  popular  sense.  So 
used,  it  is  to  my  mind  impossible  to  distinguish  between 
a  donation  and  an  endowment.  In  ordinary  parlance, 
a  man  who  grants  an  annuity  of  100/.  per  annum  out 
of  his  landed  estates  to  the  Corporation  of  the  Sons  of 
the  Clergy  would  be  said  to  endow  it.  I  think  also 
that  in  like  manner,  a  man  who  gave  2000JI  at  once 
to  the  corporation  would  be  said  to  have  endowed  it. 
It  is  obvious,  in  this  respect  also,  that  the  clause  speaks 
of  the  income  arising  from  endowment.  If  the  word 
"  endow"  has  reference  to  the  production  of  an  annual 
income  only,  then  the  fact  that  the  corporation  invested 
its  contributions  in  any  permanent  investment  would 
alter  the  character  of  the  money  bestowed,  and  convert 
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it  from  a  contribution  into  an  endowment ;  but  I  think 
it  impossible  that  the   Legislature  can  bare  meant  to 
make    the    control    of    the    Charity    Commissioners 
dependent  upon  the  fact  that  the  affluence  or  provi- 
dence of  the  society  had  enabled  or  induced  it  to  secure 
a  portion  of  its  funds  by  an  investment  or  permanent 
*«"cority.      It   was   suggested   in   argument  that  the 
cassation    of  voluntary   contributions   would  at  once, 
as  a  matter   of  course,  put  the  whole    of    the  pro- 
perty   of    the    institution    under  the    control  of  the 
Chant j    Commissioners.     But    I     dissent  from  that 
argument ;  I  think  it  impossible  that  such  could  have 
been  the  meaning  of  the  Legislature.     Occasional  or 
accidental  unpopularity  might  deprive  an  institution  of 
the  receipt  of  any  contributions  for  a  series  of  two  or 
three  or  more  years,  which,  after  that  lapse  of  time, 
might  be  renewed.     I  think  it  impossible  to  hold  that 
such  a  circumstance  would  alter  the  character  of  the 
institution  in  the  meaning  of  this  clause  so  as  to  bring 
it  within  the  scope  of  the  Act,  and  exclude  it  from  the 
exception  contained  in  this  clause  during  the  period  of 
the  cessation  of  voluntary  contributi  ns,  and  then  give 
it  the  benefit  of  the  exception  again,  and  take  it  out  of 
the    control   of  the   Charity   Commissioners  on    the 
renewal  of  the  subscriptions ;  but  yet,  if  this  argument 
be  well  founded,  the  authority  of  the  Charity  Commis- 
sioners much  attach  after  the  contributions  have  ceased 
for  a  reasonable  time  without  a  prospect  of  any  re- 
turning contributions,  which,  nevertheless,  from  altered 
circumstance*,  might  be  shortly  afterwards  renewed. 
My  opinion  is,  that  the  cessation  in  the  receipt  of 
voluntary  contributions  cannot  alter  the  character  of 
the  funds  already  received  by  the  institution,  and  that, 
assuming  them  to  have  been  originally  voluntary  con- 
tributions, they  continue  to  retain  that  character  as 
king  as  they  remain  in  the  possession  of  the  corporation, 
although  invested  in   any  permanent  security — pro- 
vided always  that  they  are  not,  by  some  competent 
authority,  set  apart  for,  «>r  impressed  with,  any  particu- 
lar trust.  Now  my  opinion  on  that  point  is  derived  from 
these  words  of  the  clause,  which  I  will  read  :  "  Where 
any  charity  is  maintained  partially  by  voluntary  sub- 
scriptions  and  partially  by  income  arising  from  any 
endowment,  the  powers  and  provisions  of  the  Act  shall, 
with  respect  to  such  charity,  extend  and  apply  to  the 
income  from  endowment  only ;"  and  then  it  specifies 
what  is  the  meaning  of,  and  what  is  to  be  done  in  the 
case  of  a  donation  or  bequest:  "And  no  donation 
or    bequest     unto      or    in     trust    for     any    such 
charity  as   last  aforesaid,  of  which  no  special   appli- 
cation or  appropriation  shall  be  directed  or  declared  by 
the  donor  or  testator,  and  which  may  legally  be  applied 
by  the  governing  or  managing  body  of  such  charity  as 
income  in  aid  of  the  voluntary  subscriptions,  shall  be 
subject  to  the  jurisdiction  or  control  of  the  said  board, 
or  the  powers  or  provisions  of  this  Act,  and  no  portion 
of  any  such  donation  or  bequest  as  last  aforesaid,  or  of 
any  voluntary  subscription  which  is  now,  or  shall  or 
may  from  time  to  time  be  set  apart  or  appropriated 
and  invested  by  the  governing  or  managing  body  of 
the  charity  for  the  purpose  of  being  held  and  applied 
or  expended  for  or  to  some  defined  and  specific  object 
or  purpose  connected  with  such  charity,  in  pursuance 
of  any  rule  or  resolution   made  or  adopted  by  the 
governing  or  managing  body  of  such  charity,  or  of  any 
donation  or  bequest  in  aid  of  any  fund  so  set  apart  or 
appropriated  for  any  such  object  or  purpose  as  aforc- 
aaid,  shall  be  subject  to  the  direction  of  the  commis- 
sioners." That  is  to  say,  nobody  can  deny  that  a  donation 
or  bequest  would  be  an  endowment,  and,  if  invested, 
there  would  be  an  income  from  it ;  but  it  is  especially 
exempted  unless  there  be  (to  use  the  words  of  the  Act) 
a  special  application  or  appropriation."    That  means 
something  specific  as  distinct  from  the  general  purpose 
and  object  of  the  association.     My  opinion,  therefore, 
(founded  on  the  consideration  of  this  clause,  tnkwi  by 
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itself  alone)  is,  that  the  word  "endowment"  has 
reference  to  an  endowment  made  for  some  specific  pur- 
pose or  trust.  I  use  the  word  specific  or  particular 
purpose  or  trust  advisedly,  because  it  is  obvious  that  a 
gift  of  a  sum  of  money  to  the  corporation  sintpliciter, 
or  a  gift  in  trust  to  the  corporation,  without  more, 
or  a  grft  in  trust  for  the  furtherance  of  the  objects  and 
purpose  for  which  the  corporation  was  established, 
would  be  one  of  many  different  ways  of  accomplishing 
the  same  end,  namely,  making  a  donation  to  the  corpo- 
ration itself.  What  words  would  amount  to  and  con- 
stitute a  particular  and  specific  trust,  so  as  to  bring  it 
within  the  meaning  of  the  word  endowment  according  to 
the  sense  in  which  it  appears  to  tne  to  have  been  used  in 
this  clause,  taken  alone,  it  is  not  necessary  for  the 
present  purpose  to  consider,  as  no  such  question  arises 
here  and  the  land  in  question  was  paid  for  by  and  out  of 
the  general  funds  of  the  corporation,  voluntarily  con- 
tributed for  its  support.  The  length  of  time  that  the 
investments  have  lasted  cann  t,  as  I  have  already 
stated,  alter  the  character  of  it.  The  land  remains  as 
much  a  voluntary  contribution  as  if  the  money  which 
purchased  it  had  been  given  to  the  corporation  only 
twelve  months  ago,  and  had  been  by  its  managers  in- 
vested in  the  purchase  of  the  land  rather  than  in  the 
purchase  of  stock,  in  consequence  of  their  considering 
land  to  be  the  more  eligible  investment.  The  fact  that 
it  is  land  which  was  purchased  cannot  convert  the 
money  invested  into  an  endowment,  if  the  purchase  of 
stock  or  of  Exchequer-bills  would  not  have  produced 
that  effect  The  consequence  is,  that  upon  reading  of 
this  clause  alone,  my  opinion  is  that  the  word  u  endow- 
ment," as  used  in  it,  does  not  apply  to  land  purchased 
by  the  corporation  simply  for  the  purpose  of  invest- 
ment of  its  funds  or  savings,  and  that  any  other  con- 
struction would  be  repugnant  to  the  scope  and  object 
of  this  clause.  But  the  difficulty  does  not  cease  when 
this  conclusion  is  arrived  at ;  on  the  contrary,  it  is 
rather  increased.  The  question  on  this  clause  arises 
on  the  meaning  of  the  word  "  endowment"  as  employed 
in  it  The  court,  therefore,  naturally  turns  to  the 
interpretation  clause  in  this  statute,  to  see  if  that  sheds 
any  light  on  the  meaning  of  the  word  "  endowment " 
as  used  in  the  Act ;  and  accordingly  we  find  the  fol- 
lowing passage  in  the  interpretation  clause,  which  is  the 
66th,  and  the  words  are  these  :— "The  expression  'en- 
dowment '  shall  mean  and  include  all  lands  and  real 
estate  whatsoever  of  any  tenure,  and  any  charge  thereon 
or  interest  therein,  and  all  stocks,  funds,  moneys,  seen* 
rities,  investments,  and  personal  estate  whatsoever, 
which  shall  for  the  time  belong  to  or  be  held  in  trust 
for  any  charity,  or  for  all  or  any  of  the  objects  or 
purposes  thereof."  Now  this,  at  first  sight,  would 
appear  to  be  a  very  startling  and  extensive  meaning  to 
be  given  to  the  word  " endowment"  and,  if  construed 
literally,  it  would  seem  wholly  to  supersede  the  62nd 
clause ;  for  it  is  impossible  for  any  institution  to  possess 
any  property,  or  any  right  to  any  property  whatever, 
that  would  not  be  included  in  this  enumeration.  Such 
a  tiling  as  a  "  voluntary  contribution "  as  contradis- 
tinguished from  an  "  endowment "  could  not,  in  this 
extended  meaning,  be  said  to  exist  The  instant  that 
the  annual  subscription  is  paid  to  the  treasurer,  it  is, 
to  use  the  words  of  the  interpretation  clause,  "  money 
which  for  the  time  being  belongs  to  or  is  held  in  trust 
for  the  charity."  Even  tables  and  chairs  and  other 
personal  chattels  would  come  within  the  enumeration 
of  "  personal  estate  whatsoever.**  It  could  not,  I  think, 
have  been  the  object  of  the  Legislature  to  enact  a 
clause,  introducing  a  careful,  though  obscurely  worded, 
exception  from  the  operation  of  the  Act,  and  then  four 
clauses  later  to  introduce  words  in  a  general  interpre- 
tation clause  wholly  negativing  the  authority  of  that 
62nd  section,  and  in  fact  expunging  it  from  the  Act 
It  is  the  duty  of  the  court,  if  possible,  to  reconcile  and 
cive  effect  to  both  clauses,  nnd,  in  my  opinion,  the 
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only  way  in  which  this  can  be  done  is  to  adhere  to  the 
interpretation  I  have  already  given  of  the  word  "  en- 
dowment" in  the  66th  clause,  namely,  the  devntion  of 
property  to  a  specific  and  particular  trust,  and  to  give 
it  the  same  meaning  in  this  62nd  or  interpretation 
clause ;  that  is,  to  hold  that  the  meaning  of  this  clause 
is,  not  to  enact  that  the  possession  by  any  charity  of 
any  property  of  the  various  kinds  here  enumerated  con- 
stitutes an  "  endowment."  but  that  property  of  all  the 
classes  and  characters  here  specified  may  be  made  the 
subject  of  endowment,  in  which  case  the  word  would 
properly  apply  to  lands,  to  money,  to  every  species  of 
real  and  personal  property  whatsoever,  including  even 
personal  chattels,  provided  any  such  were,  either  by  the 
will  of  the  donor  or  otherwise,  impressed  with  a  par- 
ticular and  specific  trust  in  favour  of  the  charity  (whi<  h, 
no  doubt,  might  apply  to  books,  or  plate,  or  the  like), 
but  which  interpretation  would  not  fetter  the  right  of 
the  charity,  or  the  power  of  its  managers,  to  dispose  of 
the  property  not  so  devoted,  or,  to  use  the  words  of  the 
statute,  as  construed  by  me,  not  so  endowed,  to  any 
purposes  which  they  might  consider  necessary  for  the 
purposes  of  the  institution  in  the  due  discharge  of  the 
duties  attached  to  them.  This  would  make  the  dis- 
tinction between  endowed  funds  and  funds  voluntarily 
contributed,  taken  by  the  62nd  clause,  plain  and  unam- 
biguous^ nnd  this,  although  not  altogether  satisfactory, 
is  the  only  way  in  which  I  am  able  to  construe  this 
very  obscure  statute,  and  give  effect  to  both  its  provi- 
sions. I  cannot  adopt  the  suggestion  of  Mr.  Lloyd, 
derived  from  the  analogy  of  suits  for  the  specific  per- 
formance of  contracts,  where  the  court  has  held  that  it 
would  not  force  a  title  on  a  purchaser  in  cases  where 
the  question  on  which  the  title  depends  is  not  con- 
sidered clear  by  the  court ;  first,  because  the  principle 
of  those  cases — which  is,  that  there  exist  persons  not 
before  the  court,  and  therefore  not  bound  by  the  deci- 
sion, who  may  afterwards  raise  the  same  question — does 
not,  as  it  appears  to  me,  affect  the  present  case,  as  the 
only  persons  who  could  hereafter  raise  this  question 
would  be  the  corporation  itself,  which  is  before  me,  and 
therefore  is  bound  by  my  decision ;  and  secondly,  and 
principally,  because  this  is  a  special  case,  where 
both  parties  have  agreed  to  take  the  opinion  of  the 
court  on  the  facts  agreed  to  in  that  case,  and  where 
consequently  the  court  is  bound  to  answer  the  question 
put  to  it,  by  expressing  its  opinion.  Neither  is  the 
court  at  liberty  to  evade  the  question  by  adopting  any 
such  formula  as  that  which  I  have  occasionally  met 
with  in  opinions  from  counsel  at  the  bar,  namely,  that 
the  inclination  of  the  court's  opinion  lies  in  one  direc- 
tion, or  words  equivalent  thereto.  The  court  is  bound 
to  form  and  to  express  its  opinion.  I  have  formed 
mine,  and  I  declare  it  to  be  that  the  consent  of  the 
Charity  Commissioners  to  this  sale  is  not  necessary, 
and  I  answer  the  case  accordingly. 
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Reported  by  John  Thomj-son,  Esq.,  Barrister- at-Law. 

Saturday,  Jan.  21 

(Before  Erlb,  C.J.,  Wightmaw  and  Williams,  JJ., 

Watson,  B.  and  Hill,  J.) 

Reg.  v.  Thomas  Gobs. 

Reo.  v.  Joseph  Ragg. 

False  pretence  t~  Sale  by  sample — False  representation 

of  quan'ity—7  4  8  Geo.  4,  c.  29,  *.  53. 
A  misrepresentation  of  a  definite  fact,  cognisable  by 
the  senses — as  where  a  seller  represents  tie  quantity 
of  coals  to  be  fourteen  act.,  whereas  it  is  in  fact 
only  eiglu  act.,  but  so  packed  as  to  look  more ;  or 
where  tlie  seller,  by  manamvring,  contrives  to  pass 
off  tasters  of  cheese  as  if  extracted  from  the  chtese 
offered  fir  sale,  wherea*  it  was  not— is  afalsepre- 
ttnce,  indictable  under  the  7  £  8  Geo.  4,  c.  29,  8.  53. 


Reg.  v.  Thomas  Goes. 

The  prisoner,  Thomas  Goss,  was  tried  before  me  at 
the  last  Michaelmas  Sessions  for  the  borough  of  North- 
ampton, for  obtaining  money  by  false  pretences. 

The  first  count  of  the  indictment  stated  that  the 
prisoner,  having  in  his  possession  divers  pounds1  weight 
of  cheese  of  little  value  and  inferior  quality,  and  con- 
triving and  intending  to  cause  it  to  be  believed  that  the 
said  cheese  was  of  good  flavour  and  excellent  quality, 
and  also  having  in  his  possession  divers  pieces  of  cheese 
called  "  tasters,"  of  good  flavour,  taste  and  quality,  and 
contriving  and  intending  to  cheat  one  Thomas  Roddis 
out  of  his  money,  then  and  there  unlawfully,  knowinely 
and  designedly  did  falsely  pretend  to  Roddis  that  the 
said  pieces  of  cheese  called  "  tasters "  which  he  Thomas 
Goss  then  and  there  delivered  to  Roddis  were  part  of 
the  said  cheese  the  said  Thomas  Goss  then  offered  for 
sale,   and    that  the  said  cheese  was  of   good  and 
excellent  quality,  flavour  and  taste,  and   that  every 
pound  weight  was  of  the  value  of  fourpence  halfpenny, 
by  means  of  which  said  false  pretence  the  said  TV*. 
Go.»s  did  then  and  there  unlawfully  and  fraudulently 
obtain  of  and  from  the  said  Roddis  the  sum  of  three 
pounds  nineteen  shillings  and  sixpence,  with  intent  to 
cheat  and  defraud  him  of  the  same,  whereas  the  said 
pieces  of  cheese  which  the  said  Thos.  Goss  delivered 
to  Roddis  were  not  part  of  the  said  cheese  which  the 
said  Thos.  Goss  offered  for  sale,  and  whereas  the  said 
cheese  which  the  said  Thos.  Goss  offered  for  sale  was 
not  of  good  and  excellent  quality,  flavour  and  taste, 
and  whereas  every  pound  weight  of  the  said  cheese  was 
not  of  the  value  of  4j<£,  which  the    prisoner  well 
knew. 

The  second  count  of  the  indictment  was  in  the  same 
form  as  the  first,  excepting  that  it  did  not  charge  that 
the  prisoner  designated  the  samples  as  "  tasters,*'  and 
that  it  contained  and  negatived  an  additional  false 
pretence,  that  the  cheese  offered  for  sale  was  of  the 
same  quality,  flavour  and  taste  as  the  samples. 

The  third  count  btated  that  the  prisoner  had  in  bis 
possession  divers  pieces  of  cheese  with  intent  to 
defraud,  nnd  delivered  the  same  to  Roddis,  and  unlaw- 
fully, &c,  did  falsely  pretend  to  him  that  they  were  and 
had  been  taken  from,  and  were  and  had  formed  part 
and  portion  of  certain  cheeses  which  the  prisoner  then 
and  there  offered  for  sale,  by  means  of  which,  &c,  the 
prisoner  did  unlawfully,  &&,  obtain,  &c,  with  intent 
to  defraud,  &a,  whereas.  &c.  (negativing  the  pretence). 

The  fourth  count  stated  that  the  prisoner  unlaw- 
fully, &c,  did  falsely  pretend  to  Thos.  Roddis  that 
certain  pieces  of  cheese  which  he  then  and  there 
delivered  and  exhibited  to  Roddis  were  and  had  been 
taken  from,  and  were  and  had  formed  part  and  portion 
of  certain  cheeses  which  the  prisoner  then  and  there 
offered  for  sale  to  him,  by  means  of  which,  &c,  the 
prisoner  did  then  and  there  obtain,  &c ,  with  intent, 
&c,  whereas,  &&  (negativing  the  pretence). 

It  was  proved  at  the  trial  that  the  prosecutor  Thos. 
Roddis,  on   the    19th  Sept.  last,  was  attending  the 
cheese  fair,  held  within  the  borough  of  Northampton, 
and  that  the  prisoner  was  in  the  fair,  and  sold  to  the 
prosecutor  eight  cheeses,  weighing  1  cwt  3  qrs.  1  lb., 
for  which  the  prosecutor  paid  the  prisoner  the  sum  of 
3  J.  19*.  6<£,  being  at  the  rate  of  4ji  per  pound.    On 
the  prosecutor  going  into  the  fair  the  prisoner  offered 
to  sell  him  the  eight  cheeses,  and  bored  six  of  them 
with  a  cheese-scoop,  and  then  produced  and  offered  to 
the  prosecutor  several  pieces  of  cheese,  which  are  called 
11  tasters,"  successively  at  the  end  of  the  scoop  for  the 
prosecutor  to  taste,  and  in  order  that  he  might  taste 
them  as  being  respectively  samples  and  portions  of  the 
six  cheeses  which  the  prisoner  had  bored ;  and  accord- 
ingly the  prosecutor  did  taste  them,  and  then  offered    - 
the  prisoner  4jdL    per  pound  for  the  eight  cheeses, 
which  the  prisoner  accepted.      The  tasters,  however, 
had  not  in  fact  been  extracted  from  the  cheeses  offered 
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for  site,  for  after  the  prisoner  had  bored  the  cheeses, 
and  before  he  handed  the  tasters  to  the  prosecutor,  he 
fook  from  his  coat  pocket  pieces  of  cheese  of  better 
quality  and  description  than  those  taken  from  the 
cbt-?>«s  which  he  bad  bored,  and  privily  and  fraudu- 
lently pot  these  pieces  of  cheese  at  and  into  the  top  of 
the  scoop  for  the  prosecutor  to  taste,  and  the  cheese 
w  tiith  the  prosecutor  did  taste  was  not  any  portion  of 
the  six  cheeses  which  the  prisoner  bored.  The  prose- 
cutor, at  the  time  he  bought  the  eight  cheeses,  believed 
that  he  had  been  tasting  a  portion  of  those  cheeses, 
and  in  that  belief  bought  them,  and  paid  the  prisoner 
the  SL  19f.  6d.  for  them,  which  he  would  not  have 
d»ne  unless  he  had  believed  that  the  tasters  had  been 
extracted  from  the  cheeses  which  he  so  bought  The 
cheeses  were  delivered  to  the  prosecutor,  and  he  re- 
tained possession  of  them  up  to  the  trial. 

The  value  of  the  eight  cheeses  would  be  about  3d. 
per  lb. 

The  prisoner's  counsel  at  the  trial  objected  that  then* 
wxh  no  evidence  to  support  the  indictment,  or  of  any 
farts  which  would  constitute  a  false  pretence  within  the 
statute. 

I  left  the  'case  to  the  jury,  and  the  prisoner  was 
convicted ;  but  having  some  doubt  as  to  whether  the 
eve  of  Reg.  y.  Abbott,  1  Den.  C.  C.  273,  had  not  been 
shaken  by  subsequent  decisions  (see  Reg.  v.  Bryan 
26  L.  J.  84,  M.C.),  I  reserved  the  case  for  the  opinion 
of  the  Court  of  Appeal.  John  H.  Brewer. 

No  counsel  was  instructed  to  argue  on  behalf  of  the 
prosecution. 

Menwether  for  the  prisoner.— This  case  was  re- 
served in  consequence  of  the  remarks  of  some  of  the 
judjjes  upon  the  case  of  Reg.  v.  Abbott,  \  Den.  C.  C. 
273;  S.C.  2  CoxCrim.Cas.430,  which  was  decided  upon 
the  authority  of  Beg.  r.  Kenrxek,  5  Q.  B.  49.  The 
facts  in  the  present  case  are  precisely  the  same  as  in 
Reg.  v.  Abbott ;  and  unless  that  case  can  be  impeached, 
this  conviction  must,  no  doubt,  be  upheld.  In  Reg.  v. 
Roebuck,  7  Cox  Crim.  Cas.  126;  S.C.  1  Dears.  &  B 
C.C.  24,  Lord  Campbell,  C.J.  said:  "If  this  were 
res  itdrgra,  I  should  not  agree  with  Reg.  v.  Abbott, 
because  I  think  thut  there  the  intention  of  the  prisoner 
was  to  obtain  a  better  bargain,  and  not  animofwandi; 
jut  that  having  been  decided  by  ten  judges,  I  do  not 
*Mi  on  the  present  appeal  to  disturb  it."  So  in 
%.  v.  Eaglcton,  6  Cox  Crim.  Cas.  559;  S.C. 
1  Dears.  &  P.  515,  the  authority  of  Reg.  v.  Abbott 
-nd  Reg.  v.  Kenrick  was  much  disputed  in  the  course 
uf  the  argument ;  but  the  court  said  that  it  did  not  then 
t*vume  necessary  to  consider  those  cases.  In  Reg.  v. 
%«*,  7  Cox  Crim.  Cas.  312,  the  defendant,  in 
order  to  obtain  a  loan  on  a  quantity  of  plated  spoons, 
represented  to  a  pawnbroker  that  they  were  of  the  best 
quality,  and  were  equal  to  Elkington's  A  (meaning 
*p«ns  and  forks  made  by  Elkington,  and  stamped 
with  the  letter  A) ;  that  the  foundation  was  of  the 
b*t  material,  and  that  they  had  as  much  silver  upon 
them  as  Elkington's  A.  The  jury  found  that  these 
representations  were  wilfully  false,  and  that  by  means 
of  them  the  loan  was  obtained.  Held  (WUles,  J.  and 
BramweU,  B.  dissentietttihvt)  that  the  conviction  was 
*rong,  and  that  the  representation  being  a  mere  exag- 
geration or  puffing  of  the  quality  of  the  goods  in  the 
fcjQne  of  a  bargain,  it  was  not  a  false  pretence  within 
the  statute.  In  Reg.  v.  Sherwood,  7  Cox  Crim.  Cas. 
270,  the  prisoner,  after  he  had  agreed  with  the  prose- 
cutor to  sell  and  deliver  a  load  of  coals  at  a  certain 
price  per  cwt.,  falsely  and  fraudulently  pretended  that 
ta*  quantity  which  he  had  delivered  was  18  cwt.,  and 
that  it  had  been  weighed  at  the  colliery,  and  the  weight 
p«t  down  by  himself  on  a  ticket  which  he  produced,  he 
knowing  it  to  be  14  cwt.  only,  and  thereby  obtained  an 
additional  sum  of  money ;  and  this  was  held  to  amount 
to  *  false  pretence  within  the  statute.  In  that  case  a 
difficulty  was  felt  by  the  court  in  drawing  the  line 


between  indictable    and  non-indictable    false    repre- 
sentations. 

The  Court  said  that  they  had  no  doubt  about  Reg. 
v.  Abbott  being  a  decision  that  they  would  act  upon 
and  sound  in  principle,  but  they  desired  the  case  of 
Reg.  v.  Joseph  Ragg  (being  on  the  same  subject),  to  be 
called  on  before  giving  judgment. 

Reo.  v.  Joseph  Rago. 

Joseph  Ragg  was  tried  before  me  at  the  General 
Quarter  Sessions  of  the  peace  for  the  county  of 
Leicester,  held  on  the  3rd  Jan.  1860,  for  obtaining 
money  under  false  pretences  from  Henry  Harris. 

The  indictment  stated  the  pretence  to  be  a  false  pre- 
tence as  to  the  character  and  weight  of  a  quantity  of 
coals  sold  and  delivered  by  the  prisoner  to  the  prose- 
cutor. 

It  appeared  in  evidence  as  follows  : — The  prisoner 
was  a  coal  dealer.  On  the  28th  Nor.  he  called  at  the 
house  of  the  prosecutor  in  Loughborough,  with  a  load 
of  coals  in  a  cart,  and  inquired  if  he  (the  prosecutor) 
wanted  to  buy  a  load  of  "  Forest "  coal.  The  prose- 
cutor replied  th.t  the  coals  did  not  look  like  Forest 
coal,  because  they  looked  so  dull.  The  prisoner  re- 
plied, "  I  assure  you  they  are  Forest  coal,  and  the  rea- 
son of  their  looking  so  dull  is  because  they  hare  been 
standing  in  the  rain  all  night;  there  is  15  cwt  of 
them,  for  I  paid  for  14  cwt.  at  the  coal-pits,  and  they 
gave  me  1  cwt.  in.''  On  this  the  prosecutor  bought 
the  coal,  and  paid  7«.  6dL  for  the  load*  The  prisoner 
unloaded  the  cart,  and  packed  the  coals  in  the  prose- 
cutor's coal-place.  When  the  prosecutor  saw  the  coals 
in  the  coal-place,  they  appeared  to  be  much  too  small 
a  quantity  to  weigh  15  cwt.,  and  he  had  them  weighed, 
when  it  was  found  that  they  weighed  8  cwt  only. 

The  prisoner  had  at  this  time  received  his  money 
and  gone  away,  but  the  prosecutor  went  after  him, 
challenging  him  with  the  fraud,  and  asking  for  redress. 
The  prisoner,  however,  refused  to  make  any,  stating 
'*  that  he  did  not  make  childish  bargains,  and  that  the 
prosecutor  could  not  do  anything  to  him,  because  he 
had  not  sold  the  coal  by  weight  but  by  the  load." 

The  prosecutor  stated  that  he  had  bought  the  coal  on 
the  representation  of  the  prisoner  that  there  were  15  cwt, 
and  the  size  of  the  cart  and  the  appearance  of  the  coal 
therein  warranted  the  belief  that  there  were  1 5  cwt ; 
but  it  turned  out  that  the  coal  was  loaded  in  a  parti- 
cular manner,  technically  known  as  "  tunnelling  ;" 
that  is,  the  coal  (which  is  in  large  lumps)  is  so  built  up 
in  the  cat  t  that  one  lump  rests  on  the  edges  of  that 
below  it,  and  large  spaces  are  left  between  the  lumps  of 
coal,  and  thus  there  is  an  appearance  of  a  greater 
quantity  of  coal  than  there  actually  is. 

From  further  evidence,  it  appeared  that  the  coal  was 
not  Forest  coal  at  all,  and  had  not  been  bought  at  the 
pits,  but  was  Rutland  coal,  and  bought  that  same 
morning  at  a  wharf  in  the  town  of  Loughborough  :  that 
the  cart,  when  loaded  at  the  wharf,  had  weighed  8  cwt 
only,  and  although  the  prisoner  stated  that  other 
coal  had  been  added  to  it  from  another  cart-load  pur- 
chased at  the  same  time  from  the  wharf,  there  was  no 
evidence  of  this  produced  at  the  trial. 

It  further  appeared  that  on  the  same  day,  and  a  very 
short  time  after  the  coal  was  sold  to  the  prosecutor, 
the  prisoner  had  offered  the  same  load  to  another  per- 
son as  containing  '13  cwt,  but  on  looking  at  the 
cart  it  was  evident  that  the  coal  was  "  tunnelled/'  and 
the  prisoner  was  then  and  there  challenged  with  the 
fict,  and  told  that  there  was  not  above  8  cwt  in 
the  cart,  or  10  cwt  at  the  most 

The  prisoner  was  not  defended  by  counsel,  and  the 
jury  found  him  guilty. 

With  respect  to  the  false  pretence  as  to  the 
"  character  "  of  the  coal,  it  appeared  to  me,  on  inquir- 
ing of  the  witnesses,  that  there  was  not  much  real 
difference  in  value  between  the  Forest  coal  and  the  Rut- 
land coal,  and  that  the  preference  of  one  over  the  other 
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was  rather  according  to  the  idea  of  the  customer,  than 
the  actual  value  of  the  article ;  and  I  should  not  have 
considered  it  a  case  of  false  pretences  under  the  statute 
had  this  been  the  only  misrepresentation ;  but  I  con- 
sidered that  the  evidence  showed,  not  merely  a  false 
statement  as  to  the  quantity,  but  a  preconceived  inten- 
tion to  defraud,  and  a  mode  of  packing  the  coal,  re- 
sorted to  for  the  purpose  of  fraud,  and  that  therefore 
the  jury  properly  found  the  prisoner  guilty. 

On  referring,  however,  to  the  case  of  Reg.  v. 
8herwood,  I  found  that  some  of  the  learned  judges 
who  gave  judgment  therein  had  apparently  drawn  a 
distinction  between  the  case  of  a  false  representation 
made  during  the  bargaining  and  that  made  after  the 
sale  was  completed;  and  in  the  present  case,  uas  the 
false  pretence  was  made  in  the  course  of  the  progress 
of  a  sale,"  I  did  not  feel  justified  in  sentencing  the 
prisoner  until  the  subject  had  come  under  the  consider- 
ation of  the  judges.  I  therefore  postponed  the  sen- 
tence, and  directed  that  the  prisoner  might  be  liberated 
on  bail  to  appear  and  receive  sentence  at  the  next 
Easter  sessions. 

Hy.  J.  Hoskinb,  Deputy  Chairman. 

No  counsel  were  instructed  either  for  the  prosecutor 
or  prisoner. 

Erle,  C. J.—  We  are  of  opinion  that  the  conviction 
in  each  case  was  right.     With  reference  to  the  case  of 
Joseph  Ragg,  there  was  a  false  representation  that  the 
quantity  of  coals  was   15  cwt.,  whereas  only  about 
8  cwt.  were  delivered,  and  there  was  a  pretence  of  a 
delivery  of  7  cwt.,  no  part  of  which  had  been  delivered. 
This  falls  within  the  class  of  cases  of  false  representa- 
tions as  to  the  quantity  of  goods  delivered,  the  prin- 
ciple of  which  is  a  false  pretence  of  a  definite  fact 
cognisable  by  the  senses,  which  is  an  indictable  offence 
within  the  statute.   With  regard  to  the  case  of  Thomas 
Goes,  there  was  also  a  false  pretence  of  a  definite  fact 
within  the  cognisance  of  the  senses ;  for  by  a  sample  of 
an  entirely  different  cheese  which  he  falsely  represented 
as  a  sample  of  the  cheese  to  be  sold,  he  procured  the 
purchaser  to  buy  the  inferior  cheese,  and  part  with  his 
money.     That  was  a  false  pretence  as  to  the  substance 
of  the  article  for  sale,  whereby  the  prisoner  was  enabled 
to  pass  off  a  counterfeit  article.     In  Reg.  v.  Roebuck, 
1  Dears.  £:  B.  24 ,  S.  C.  7  Cox  Grim.  Cas.  126,  it 
was  held  that  falsely  representing  to  a  pawnbroker 
that  a  chain  is  silver,  the  prisoner  knowing  it  to  be  a 
base  metal,    is    indictable.      So   here  the    drawing 
from    the     prisoner's     pocket    dishonestly    samples 
from  another  cheese,  and  not  the  cheese  intended  for 
sale,  which  was  a  totally  different  substance,  and  falsely 
pretending  to  the  purchaser  that  those  samples  were 
part  of  the  substance  which  he  was  to  buy,  that  is 
equally  an  indictable  offence  within  the  statute,  and  falls 
within  the  class  of  cases  to  which  belong  Reg.  v.  Abbott, 
where  the  substance  of  the  purchase  was  a  cheese  of  the 
identical  character  with  the  taster;  and  Reg. v.  Dundat, 
6  Cox  Grim.  Gas.  380,  where  the  article  sold  was 
falsely  pretended 40  be  Everett's  blacking,  which  was  a 
known  article  in  tfie  neighbourhood,  whereas  in  fact  the 
article  sold  was  a  totally  different  thing.     In  the  case 
of  Reg.  v.  Bryan,  the  case  of  the  plated  spoons  repre- 
sented as  equ«l  to  Elkington's  A,  having  as  much 
silver  and  foundations  of  the  best  material,  the  judge-* 
who  constituted  the  majority  decided  that  case  on  a 
very  sound  distinction,  for  there  the  representation  was 
matter  of  undefined  opinion,  and  not  within  the  limit 
of  indictable  offences.     A  great  deal  of  dissatisfaction 
has  been  expressed  with  that  decision,  as  if  it  must 
operate  as  an  encouragement  to  falsehood  and  fraud, 
and  lead  to  a  great  deal  of  mischief;  but  it  should  be 
recollected  what    an  extreme    calamity  it    is    to  a 
respectable  man  to  have  to  stand  his  trial  at  a  cri- 
minal bar  as  a  cheat  upon  an  indictment  at  the  instance 
of  a  dissatisfied  purchaser,  and  this  he  might  be  liable 
to  for  merely  using  on  imaginative  style  of  address 


upon  the  sale  of  his  goods.  It  is  of  great  public  im- 
portance to  endeavour  to  draw  the  line  distinctly 
between  false  representations  which  are  indictable  and 
those  which  are  not.  In  the  present  case  there 
was  a  false  representation  that  an  article  was  a 
genuine  substance,  and  so  passing  off  a  counterfeit 
substance,  and  that  was  an  indictable  offence.  My 
brother  Willes,  J.,  in  Reg.  v.  Bryan,  threw  a  great  deal 
of  light  on  the  law  as  to  false  pretences,  and  though  he 
differed  from  the  majority  of  the  judges  in  the  decision, 
he  did  not  differ  f .  om  the  principle  of  that  decision,  but 
only  upon  the  application  of  that  principle  to  the  case. 
The  majority  of  the  judges  thought  the  representation 
there  to  be  a  matter  of  opinion  only;  my  brother  Willes 
thought  it  a  representation  of  the  substance,  as  if  the 
representation  had  been,  there  is  as  much  silver  in  the 
spoons  as  in  Elkington's  A,  and  in  his  judgment  it  was 
the  false  representation  of  a  definite  fact.  We  are 
therefore  of  opinion  that  this  conviction  must  be 
affirmed. 

WiOBTMAic,  J. — I  am  of  the  same  opinion.  I  would 
merely  add,  with  reference  to  the  cheese  cases  and 
Elkington's  case,  one  observation.  If  the  prisoner  had 
said  that  the  cheeses  were  equal  to  the  tasters  pro- 
duced, that  would  have  fallen  within  the  Elkington's 
spoon  case;  but  he  said  to  the  prosecutor,1* These  tasters 
are  a  part  of  the  veiy  cheeses  I  propose  to  sell  to  yon ;  * 
and  therefore  it  was  a  representation  of  a  definite  fact. 

Tiie  rest  of  the  Court  concurting, 

Conviction*  affirmed,  (a) 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Johs  Thompson,  T.  W.  Saundkbs,  and  CJ.  B. 
liaifTOLKT,  t&qr*.  Hatribters-at-Law. 

Wednesday,  Jan.  25. 

Oram  v.  Gait. 

Turnpike  toll— Agricultural  produce— Milk— 3  Geo.  4, 

c  126,  s.  32. 
Milk  does  not  come  within  the  meaning  of  the  words 
"  or  other  agricultural  produce,"  m  eecL  32  of  the 
3  Geo  4,  c  126  (General  Turnpike  Act)  so  as  to  be 
exempt  from  toll 
This  was  a  case  stated  under  the  21  &  22  Vict. 

(a)  There  is  no  part  of  the  criminal  law  so  difficult  to  de- 
termine as  the  precise  point  at  which  a  falsa  repseaentatfon 
becomes  criminal,  and  consequently  indictable.  Judges 
and  author*  have  alike  failed  to  frame  a  precise  and  dear 
definition  of  the  offence.  It  is  certain  that  all  false  repre- 
sentations made  by  the  seller  are  not  criminal,  for  if  it  wete 
so,  every  puff  would  be  indictable.  No  amount  of  mere 
exaggeration  is  criminal,  as  for  Instance,  where  a  quack  de- 
clares that  bis  medicine  will  cure  all  diseases,  or  the  tailor 
that  hla  clothes  are  the  best  doth  and  flu  But  a  false  repre- 
sentation of  a  fact  peems  to  be  indictable,  as  where  a  chain 
Is  represented  as  sold,  when  it  Is  not  gold,  or  as  in  the  above 
case,  tbe  cheese  given  to  taste  la  represented  to  be  part  of 
the  cheese  sold,  when  it  is  not  so.  This  definition,  however. 
Is  not  quite  perfect,  for  in  Reg  v.  Bryan,  7  Cox  dim.  Cas. 
312,  a  false  representation  that  silver  was  equal  to  Elking- 
ton's A.  was  held  not  to  be  indictable,  the  assigned  reason 
being  that  it  was  a  mere  misrepresentation  of  quality,  and  not 
of  a  fact,  and  it  may  be  concluded  that  if  the  representation 
had  been  that  the  silver  was  Elkington's  A.  the  Indictment 
might  have  been  snstalned, 

However,  as  the  decisions  now  stand,  the  safest  role  tor 
magistrates  to  observe  will  be  to  treat  as  criminal  only  a  false 
representation  by  a  seller  of  goods  as  to  some  fact  not 
tonching  their  mere  quality.  And  it  is  also  very  Important 
for  them  to  bear  in  mind  that  In  all  charges  of  false  pretence 
there  most  be,  not  only  an  actual  false  pretence,  bat  that  H 
must  hare  been  known  to  the  prisoner  to  be  such,  and  that 
it  mast  have  been  used  with  Intent  to  defraud — that  Intent 
being  of  tbe  essence  of  the  crime.  Consequently  toe  proofs 
to  be  required  in  all  snch  cases  are  of 

Fust,  the  pretence  itself,  which  may  be  either  by  words,  or 
by  sets  equivalent  to  words. 

Secondly,  proof  by  the  prosecution  that  tbe  pretence  was 
false  in  fact 

Thirdly,  that  It  was  by  reason  of  that  particular  false  pre- 
tence that  the  prisoner  obtained  the  property. 

Fourthly,  that  he  resorted  to  it  with  intent  to  defraud,  and 
this  Intent  may  be  gleaned  from  all  the  circumstances  of  the 
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Q.B.] 


Thk  Governor,  &c.,  of  The  New  River  p.  Sarah  Hankin  Johnson.  [Q.  B. 


c  43,  upon  a  conviction  of  a  toUgate-keeper  for  taking 
illegal  toll. 

By  sect.  32  of  the  3  Geo.  4,  c.  126  (the  General 
Turnpike  Act),  it  is  enacted  "  that  no  toll  shall  be 
demanded  or  taken  by  virtue  of  this  or  any  other  Act 
of  Parliament  on  any  turnpike-road  ...  for  any 
horse,  boast,  or  other  cattle  or  carriage  employed  in 
carrying  or  conveying  on  the  same  day  .  .  .  any 
hay,  straw,  fodder  for  cattle  and  corn  in  the  straw 
which  ha*  grown  or  arisen  on  land  or  ground  in  th« 
occupation  of  the  owner  of  any  such  hay,  straw,  fodder, 
or  corn  in  the  straw,  potatoes,  or  other  agricultural 
produce,"  &c 

The  respondent  in  this  case  had  passed  through  a 
turnpike-gate  in  the  city  of  Wells,  driving  a  horse  and 
cart  laden  with  cans  of  milk.  The  appellant,  who  was 
the  gatekeeper,  claimed  and  took  a  toll  for  such  horse 
and  cart,  whereupon  the  respondent  summoned  him 
before  the  magistrates  of  Wells  for  taking  an  illegal 
toll,  the  milk  being,  as  he  contended,  "  agricultural 
produce*'  within  the  exemption  above  stated.  The 
magistrates  being  of  this  opinion,  convicted  the  appel- 
lant. 

No  one  appeared  for  the  respondent. 

F.  Edwards,  for  the  appellant,  contended  that  milk 
does  not  come  within  the  exemption  in  sect.  32  of  the 
3  Gen.  4,  c  126,  and  that  the  gatekeeper  was  right  in 
demanding  the  toll,  and  that  the  justices  were  wrong 
in  convicting  him.     (He  was  stopped  by  the  court) 

Cockbcrn,  C.J. — You  need  not  further  argue  the 
ca&e ;  we  are  all  with  you  upon  the  question.  The  sec- 
tion enumerates  certain  things,  as  hay,  straw,  &c, 
followed  by  the  general  words  of,  "  or  other  agricul- 
tural produce."  These  latter  words  must  be  confined  to 
things  tjusdem  generis  with  those  which  have  preceded 
them.    The  conviction  cannot  be  sustained. 

Wightxan,  J. — If  the  construction  put  upon  this 
section  by  the  magistrates  could  be  upheld,  it  would 
exempt  carts  laden  with  meat. 

Cbompton  and  Hill,  JJ.  concurred. 

Conviction  quashed  (a). 

Wednesday,  Jan.  18. 
Thk  Governor  and  Company  op  the  New  River 
(Appellants),    and    Sarah    Hankin    Johnson, 
(  Respondent). 

Waterworks^   Clauses  Act  1847   (10  Vict.  c.  17}— 
Compensation  fur  damage. 

The  Waterworks  Clauses  Act  1847  enables  the  under- 
takers to  make  drains,  $c.y  and  provides  that  in  Ute 
exercise  of  their  po  rers  they  shall  make  fuU compen- 
sation to  all  parties  interested  for  all  damage  sus- 
urimed  by  them  through  the  exercise  of  such  powers. 
This  proviso,  however,  does  not  give  a  right  to  com- 
pensation in  any  case  where  but  for  the  statute  a 
rirjht  of  action  would  not  exist. 

Th*  respondent  was  possessed  of  a  well,  and  the  com- 
pany by  making  a  drain  drew  off  the  water  which 
percolated  into  the  well,  and  by  the  same  means 
drew  it  off  by  percolation  after  it  had  found  its  way 
into  t**e  well: 

Held  that,  as  no  action  could  be  maintained  for  this 
tajfiire,  so  no  compensation  could  be  claimed  for  it 
under  the  statute. 
This  was  an  appeal  under  the  20  &  21  Vict.  c.  43, 

against  an  order  of  the  magistrates  of  the  borough  of 

Hertford,  made  upon  the  New  River  Company,  for  the 

payment  by  the  appellants  to  the  respondent  of  the 

sxn  of  21.  16s.  Id.  and  costs. 

It  appeared  that  the  company  were,  in  and  by  their 

local  Act,  entitled  "  An  Act  to  enable  the  New  River 

Company  to  construct  certain  sewers,  drains  and  other 

(*)  This  case  i«  important,  as  defining  what  agricultural 
produce  is  exempt  from  toll*.  It  must  be  tjusdem  generis, 
wits  "bay,  straw,  fodder,  corn,  fee.,"  In  the  way  to  be  used 
b/  the  hnaer,  not  being  carted  awsy  for  sale. 


works  in  and  near  the  town  of  Hertford,  and  for  other 
purposes"  (17  &  18  Vict.),  and  the  Acts  incorporated 
therein,  empowered  to  construct  certain  sewers,  drains 
and  other  works,  in  and  near  the  town  of  Hertford,  and 
that  in  doing  so  they  drained  the  spring  of  a  certain 
well,  belonging  to  a  messuage  and  premises  of  the  re- 
spondent, in  consequence  of  which  she  was  obliged  con- 
siderably to  deepen  her  said  well,  and  do  other  works 
attending  the  same  to  obtain  a  proper  supply  of  water, 
and  in  so  doing  had  incurred  the  expense  of  21.  16s.  Id. 
In  the  said  local  Act  was  incorporated  the  Water- 
works Clauses  Act  1847  (10  Vict,  c  17),  the  12th 
section  of  which  enables  the  company  to  make  (inter 
alia)  drains,  cuts,  &&,  "provided  always,  that  in  the 
exercise  of  the  said  powers  the  undertakers  shall  do  as 
little  damage  as  can  be,  .  .  .  and  shall  make  full 
compensation  to  all  parties  interested,  for  all  damage 
sustained  by  them  through  the  exercise  of  such  powers." 
It  appeared  by  the  evidence  that  the  company  for  the 
purposes  of  their  Act  opened  the  public  road  in  front  of 
the  respondent's  house,  and  that  as  soon  as  the  ground 
was  dug  out  to  form  the  sewer  the  water  in  the  re- 
spondent's well  became  less  in  quantity,  and  that  the 
diminishing  continued  till  the  well  became  quite  dry. 

This  case  was  part  argued  on  the  16th  Nov.  last,  by 
Woollett  for  the  respondent  and  Bovill,  Q.C.  for  the 
appellants,  when  its  further  argument  was  postponed  till 
the  present  term ;  but  the  court  being  now  differently 
constituted,  it  desired  Woollett  again  to  state  his 
argument. 

Woollett  (Foster  with  him)  now  again  argued  for  the 
respondent,  that  the  order  of  justices  was  perfectly  good, 
and  that  the  company  were  liable  under  the  12th 
section  of  the  Waterworks  Act  (incorporated  in  the 
local  Act)  to  make  compensation  for  the  damage  sus- 
tained by  the  respondent.  He  contended  that  the  com- 
pany were  liable,  first,  for  interrupting  the  water  in  its 
access  to  the  well ;  and  secondly,  for  drawing  it  from 
the  well  after  it  had  found  its  way  there.  He  en- 
deavoured to  distinguish  this  case  from  Chasemore  v. 
Richards,  33  L.  T.  Rep.  350,  and  Acton  v.  BhsndeJl, 
18  LJ.  280,  Ex.  He  also  cited  The  London  and 
North-  Western  Railway  Company  v.  Bradley,  6  Rail. 
Cas.  151 ;  Staunton  v.  Woolrych,  26  L.  J.  303,  Ch. 

BoviU,  Q.C.  (Bushlty  with  him)  was  not  called 
upon. 

Cogkburn,  C.  J.  —I  think  this  order  must  be 
quashed.  The  recent  decisions  fully  establish  what 
is  the  correct  view  we  are  to  take  of  Acts  of  Par- 
liament when  they  give  compulsory  powers  to  inter- 
fere with  the  rights  of  property  and  provide  for  com- 
pensation, namely,  that  a  party  shall  not  be  damnified 
by  having  his  right  of  action  taken  away,  and  that 
therefore,  unless  the  company  are  doing  something 
which  but  for  the  compulsory  powers  they  could  not 
do,  they  shall  not  be  liable  to  make  compen- 
sation. The  question,  therefore,  here  is,  whether 
the  company  have  interfered  with  the  rights  of  the 
respondent  in  such  a  way  as  would  give  a  right  of 
action  ?  Mr.  Woollett  says  that  they  have  interfered 
with  the  water  in  its  coming  to  the  well,  and  that  they 
have  drawn  it  away  after  it  has  got  there.  Now,  as 
regards  the  first  injury,  Chasemore  v.  Richards  is  an 
authority  to  show  that  the  abstraction  of  water  perco- 
lating through  the  earth  is  not  a  cause  of  action,  and 
so  in  this  case  the  abstraction  would  not  give  a  right 
of  action,  and  therefore  there  should  be  no  compensa- 
tion under  the  statute.  Then  as  to  abstracting  the 
water  after  it  has  got  to  the  well,  Acton  v.  Blundell 
is  an  authority  to  show  that  no  action  will  lie  for  that. 
It  would  be  a  very  great  pity  to  throw  any  doubt  upon 
the  proper  construction  of  such  clauses  under  these 
Acts  of  Parliament.  Where  theie  could  be  no  right  of 
action,  it  would  be  very  mischievous  to  hold  that  any 
right  to  compensation  is  given  by  statute,  unless  upon 
the  clearest  language. 
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The  Mayor,  &c.  of  Stockport  v.  Ciikktham — Same  v.  Davenport. 


[Q.  R. 


Wiohtman,  Cromiton  and  Blackburn,  J  J.  con- 
curred Order  quashed  without  costs,  (a) 


Nov.  1 5  and  Jan.  26. 
This  Mayor,  &a,  of  Stockport  v.  Chketham. 
Sams  v.  Davknport. 
Local   Improvement  Acts,  7  Geo.  4,  c.  cxviii.  ss.  71, 
73—1  VicLc,  cxxix  ss.  107,108,  109,  115—  Con- 
struction. 
To  an  action  by  commissioners  acting  under  a  Leal 
Improvement  Act  against  the  owners,  <*c,  of  build- 
ings,  to  recover  the  expenses  incurred  in  paving 
flagging y  soughing,  cleansing,  and  completing  a  cer- 
tain street,  the  defendant  pleaded  that  the  said  street 
was  a  public  street  and  common  highway,  repair- 
able and  repaired  by  the  inhabitants  at  large  as  a 
common  highway : 
Held,  on  demurrer  (with  reference  to  the  several  local 
Acts),  a  bad  plea. 

These  were  actions  brought  by  the  mayor  and  cor- 
poration of  Stockport,  as  commissioners  under  an  Act 
for  improving  and  regulating  the  borough.  The  de- 
clarations stated  that,  after  the  passing  of  the  said  Act, 
divers  streets  within  the  said  borough,  and  amongst 
others  a  street  called  York-street,  were  respectively 
laid  out,  but  were  not  paved,  flagged,  soughed,  cleansed, 
completed,  and  put  into  good  order  and  condition  in 
such  manner  and  with  such  materials  and  with  such 
drains  as  were  to  the  satisfaction  of  the  said  commis- 
sioners appointed  for  putting  the  said  Act,  and  the 
several  powers  therein  contained,  into  execution,  and 
the  same  respectively  for  and  during  all  the  times 
hereinafter  mentioned  had  buildings,  tenements,  yards 
and  inclosed  places  other  than  such  as  were  used  only 
as  arable,  meadow,  or  pasture  land  at  the  respective 
sides  thereof,  to  the  extent  of  one-half  part  of  the 
whole  length  of  the  said  streets  respectively,  and  ex- 
clusive of  streets,  squares,  places,  lanes,  roads,  paths, 
ways,  courts,  and  other  public  passages  and  entries 
leading  into,  out  of,  or  across  the  same ;  and  the  de- 
fendant Was  the  owner  of  a  house,  building,  ground,  and 
land  within  the  said  street  called  York-street,  and 
divers  other  persons  were  also  owners  of  houses,  build- 
ings, ground,  and  land  within  and  adjoining  that 
street ;  and  that  street  continuing  not  levelled,  flagged, 
soughed,  drained,  completed,  and  put  into  good  order 
and  condition  as  aforesaid,  the  said  commissioners 
deeming  it  just,  necessary  and  proper  to  cause  the  &ame 
to  be  levelled,  flagged,  soughed,  drained,  cleansed,  re- 
paired, amended,  completed,  and  put,  inclusive  of 
streets,  squares,  places,  lanes,  roads,  paths,  ways, 
courts,  and  other  public  passages  and  entries  leading 
into,  out  of,  over,  or  across  the  said  street,  into  good 
order  and  condition,  and  having  power  and  authority 
to  do  so  under  and  by  virtue  of  the  said  Act,  did  cause 
their  clerk  to  give  and  leave  notice  in  writing  to  and 
with  the  defendant  and  each  and  every  other  of  the 
owners  and  occupiers  of  the  buildings,  land-*,  grounds, 
and  hereditaments  within  and  adjoining  to  the  said 
street,  called  York-street,  so  to  be  levelled,  paved, 
flagged,  drained,  soughed,  cleansed,  repaired,  amended, 
completed,  and  put  into  good  order  and  condition  as 
aforesaid,  requiring  the  defendant  and  other  such  owners, 
and  each  of  them  collectively,  to  level,  pave,  flag,  drain, 
smgh,  cleanse,  repair,  amend,  complete  and  pnt  tbe  said 
street,  inclusive  of  all  streets,  squares,  places,  lanes, 
roads,  paths,  ways,  courts  and  other  public  passages 
and  entries,  leading  into,  out  of,  over,  or  across  the 
same  street,  into  good  order  and  condition,  in  such 
manner  and  according  to  a  certain  plan  produced  and 

(a)  This  Is  in  accordance  with  a  recent  series  of  decisions 
that  have  determined  that  there  is  no  property  In  water  per- 
colating through  the  earth  to  a  well  by  no  defined  channel, 
and  that  it  may  be  abstracted  by  digging  elsewhere ;  so  also 
that  when  water  lias  entered  the  well  It  may  be  abstracted 
by  percolation  by  another  well 


shown  at  the  time  of  the  service  of  the  said  notice,  and 
with  such  materials,  sewers,  soughs,  gutters,  sinks, 
drains  and  watercourses,  as  the  said  commissioners  in 
the  said  notice  directed,  and  the  said  commissioners 
did  by  the  said  notice  give  the  defendant  and  others,  the 
said  owners  and  occupiers,  notice,  that  in  case  they 
neglected  or  refused,  for  the  space  of  six  calendar 
months  after  the  said  notice,  to  level,  pave,  flag,  drain, 
sough,  cleanse,  repair,  amend  and  otherwise  complete 
and  put  the  said  street  into  good  order  and  condition, 
and  with  such  materials,  sewers,  soughs,  gutters,  sinks, 
drains  and  watercourses  as  aforesaid,  pursuant  to  the 
said  notice,  that  then  and  in  such  case  the  said  commis- 
sioners would  cause  the  same  to  be  done,  and  recover 
the  costs,  charges  and  expenses  thereof,  in  case  of  re- 
fusal to  pay  tbe  same,  in  such  manner  as  in  the  said 
Act  is  mentioned ;  and  the  plaintiffs  alleged  that  the 
defendant  and  other  the  said  owners  neglected  and 
refused,  for  the  space  of  six  calendar  months  next  after 
the  said  notice,  to  pave  the  said  street,  and  with  such 
materials  as  aforesaid,  pursuant  to  the  said  notice ;  and 
thereupon  afterwards  the  said  commissioners  caused  tbe 
levelling,  paving,  flagging,  draining,  soughing,  repair- 
ing and  amending  of  the  same,  to  be  done  according 
to  the  said  Act,  and  the  charges  and  expenses  of  and 
attending  their  doing  the  same  amounted  in  the  whole 
to  a  large  sum  of  money,  and  the  proportions  of  such 
charges  and  expenses  to  be  paid  by  the  said  owners 
respectively,  according  to  the  said  Act,  were  afterwards 
ascertained  by  the  said  commissioners,  and  the  defen- 
dant's equal  share  and  proportion  of  the  said  charges 
and  expenses  to  be  paid  by  him  and  calculated  according 
to  the  said  Act,  and  ascertained  as  aforesaid,  amounted 
in  the  whole  to  a  large  sum  of  money,  to  wit, 
27 L  8s.  Bd. ;  and  the  defendant  had  notice  of  the  pre- 
mises. And  the  defendant,  although  required  by  the 
said  commissioners  to  pay  the  same,  has  refused  and 
still  refuses  so  to  do,  and  the  said  commissioners  are 
still  unpaid  and  not  reimbursed  the  same.  And  the 
said  commissioners  have  done  all  things,  and  all  things 
have  happened  and  exist,  to  entitle  the  said  commis- 
sioners to  have  payment  made  to  them  of  the  said  stun. 

There  were  also  counts  for  money  puyable  and  for 
money  paid  by  the  plaintiffs  to  the  defendant's  use. 

Seventh  plea. — That  the  said  street,  called  York- 
street,  was  before  and  at  the  times  of  the  giving  or 
leaving  of  the  said  notices,  and  thence  hitherto  lias 
been,  and  still  is,  a  public  street  and  common  highway 
icpairable  and  which  theretofore  had  been  repaiied 
and  kept  in  repair,  and  during  all  the  times  aforesaid 
ought  to  have  been,  and  still  ought,  to  be  repaired  and 
kept  in  repair,  when  and  as  often  as  necessary,  by  the 
inhabitants  at  large  of  a  certain  district  or  division 
within  which  the  tame  was  and  is  situate,  and  the  in- 
habitants of  which  dfetrict  or  division,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
have  been  used  and  accustomed  to  repair  and  amend, 
and  during  all  the  times  aforesaid  ought  to  have  re- 
paired and  amended,  and  still  ought  to  repair  and 
amend,  when  and  as  often  as  necessary,  all  common 
highways  situate  within  the  said  district  or  division, 
and  which  otherwise  would  be  repairable  by  the  parish 
at  1  >rge. 

Demurrer  and  joinder  in  demurrer. 

Cottier,  Q.C.  (  Welsby  with  him),  for  the  plaintiff, 
contended,  first,  that  the  fact  of  York-street  being  a 
common  highway  repairable  by  the  inhabitants  at 
large  of  a  certain  district  or  division,  does  not  exclude 
the  jurisdiction  of  the  commissioners  or  discharge  the 
defendant  from  liability  to  pay  the  expenses  sued  for. 
Secondly,  that  York-street  is  a  street  within  the  mean- 
ing of  the  "  Act  for  improving  and  regulating  the 
borough  of  Stockport  in  the  several  counties  of  Chester 
and  Lancaster : "  (1  Vict  c  cxxix.)  Thirdly,  that  the 
expenses  sued  for  were  incurred  in  respect  of  matters 
and   works  within  the  jurisdiction  of    the  commi*- 
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Q.  B.] 


Tub  Mayor,  &c.  op  Stockpobt  v.  Chketham — Same  t>.  Davenport. 


[Q.  B. 


Boners,  and  which  the  inhabitants  at  large  of  the 
uud  district  or  division  were  not  liable  to  do  or  perform. 
Fourthly,  that  the  persons  liable  to  the  said  expenses 
are  the  owners  of  the  houses,  buildings,  ground  or  land 
within  or  adjoining  the  said  street. 

Hellish,  for  the  defendant,  contended  that,  according 
to  the  true  construction  of  the  107th,  108th,  109th 
and  115th  sections  (a)  of  the  local  Act,  for  improving 
and  regulating  the  borough  of  Stockport,  the  plaintiffs 
have  no  power  to  compel  the  owners  of  premises  ad- 
joining streets  to  pay  the  expense  of  paring  the  streets 
where  the  streets  are  highways  repairable  by  the  parish 
or  township.  Cur.  adv.  vull. 

Jan.  26. — Cockburn,  CJ. — The  question  argu<  d 
before  us  in  this  case  was,  whether  the  1 08th  section 
of  the  1  Vict,  c  exxix  (local)  extended  to  highways, 
which  were  public  and  repairable  by  the  inhabitants  of 
the  township.  It  was  admitted  by  Mr.  Mellish,  who 
argued  for  the  defendant,  that  the  words  of  the  enact- 
ment, in  their  plain  and  grammatical  construction,  were 
sufficient  to  include  such  public  highways  ;  but  he 
contended  that  the  language  used  would  be  satisfied  by 
the  limiting  it  to  the  highways  not  repairable  by  the 
inhabitants  at  large;  and  that  many  inconveniences 
would  result  fruni  giving  the  section  the  wider  appli- 
cation. On  the  other  hand,  it  was  argued  on  behalf  of 
the  plaintiff*,  that  in  order  to  carry  out  the  intent  and 
object  of  the  statute,  it  was  necessary  to  give  to  the 
provision  in  question  its  proper  meaning ;  and  reference 


(a)  The  following  Is  an  abstract  of  the  sections  referred 
to  :— I  Vict  e.  cxxlx  (local)  a.  107,  provides  that  when  any 
streets,  squares,  lanes,  roads,  paths,  courts,  ways  or  pas- 
sages m  the  borough  shall  be  well  and  sufficiently  made, 
sewered,  paved,  flagged,  repaired,  amended,  supported  and 
pat  In  order  to  the  satisfaction  of  the  commissioners,  the  said 
coauatoloners  may,  on  the  Application  of  the  owner  or  owners 
ot  the  sou,  or  of  the  greater  part  in  value  of  such  owners, 
declare  each  streets,  Ac  to  be  highways,  and  order  the  sur- 
veyor of  highways  to  repair  and  keep  the  same  In  good  condi- 
tion, and  after  such  declaration  and  order  the  same  shall  be 
deemed  to  be  public  highways,  snd  shall  be  kept  In  repair 
by  the  inhabitants  of  the  township  wherein  the  same  shall 
beainiate,  Sect  108  empowers  the  commissioners  to  cause 
all  anch  of  the  present  streets,  Ac  laid  ont  but  not  paved, 
tigged,  toughed,  cleansed,  completed  and  |Ut  into  good 
order,  or  any  portion  thereof  which  shall  have  any  build- 
logs,  tenements,  yards,  or  inclosed  places,  except  snch  ss 
are  seed  only  as  arable,  meadow,  or  pasture  land,  whether 
tae  suae  shall  be  in  a  continuous  line  or  not  at  the  side  or 
respective  sides  thereof,  to  the  extent  of  one-half  of  the 
whole  length  of  such  streets,  Ac ,  to  be  freed  from  fences, 
posts  and  other  obstruction,  and  to  be  paved,  flagged, 
soeghed,  drained*  cleansed,  repaired,  completed,  amended 
and  pot  Into  good  order  in  such  manner,  with  such  mate* 
rials,  sewers.  Ac,  and  on  such  levels  as  to  the  said  com- 
atetoaers  shall  seem  most  necessary ;  and  the  charges  and 
apenses  attending  or  In  any  measure  relating  to  such  new 
pavements,  flagging;  levelling,  draining,  soughing,  deans- 
big,  ■ewers,  Ac,  and  completing  and  putting  into  good 
order  and  condition,  shall  be  paid  and  reimbursed  to  the 
isid  commissioners  by  the  owners  of  the  houses,  buildings, 
growd,  or  land  within  or  adjoining  the  said  streets,  Ac,  so 
to  be  now  paved,  Ac,  each  such  owner  paying  an  equal 
ssare  or  proportion  thereof;  according  ss  such  new  pave- 
ment, Ac.  are  or  Is  or  .shall  be,  either  before,  behind,  or  at 
tie  side  or  corner  of  his  or  their  house  or  houses,  Ac, 
except  ss  before  mentioned,  and  snch  portions  of  the  said 
costs,  chargesand  expenses  as  relate  to  such  levelling,  and  the 
Mcessary  drains,  Ac  for  conveying  the  surface  water  Into 
the  main  sewers,  shall  and  may  be  charged  to  snch  owners 
without  reference  to  the  extent  of  their  respective  premises,  in 
icfa  proportions  ss  the  said  commissioners  shall  consider 
'sir  and  reasonable ;  and  If  such  owners  shall  neglect  or 
rtftas  to  pay  anch  charges  and  expenses,  the  same  shsll  and 
nay  be  levied  by  distress  or  by  sctlon  at  law.  Sect.  109 
provides  that  before  the  commissioners  shall  cause  snch 
streets,  Ac  to  be  levelled,  paved,  flagged,  Ac,  they  shall 
gfoe  notice  in  writing  to  the  owners  snd  occupiers  of  the 
tatttingijlaad,  ground  and  hereditaments  within  or  adjoining 
tj*  said  streets,  Ac,  requiring  them  collectively  to  level,  pave, 
«gt*c  and  put  Into  good  order  and  condition,  and  in  cise 
tea  owners  shall  neglect  or  refuse  for  six  months  after 
seen  notice  to  level,  pave,  Ac,  then  the  commissioners  are 
reqmired  to  cause  the  same  to  be  done,  and  to  recover  the 
°°**>  charges  and  expenses  thereof  from  such  owner  or 
"*upier.  Sect.  115  enacts  that  nothing  therein  contained 
noli  extend  to  exempt  the  inhabitants  of  the  several  and 
"elective  townships  frtm  the  repair  of  any  highways. 


was  made  to  the  preamble  of  the  statute  to  enforce 
that  view.  The  statute  is  for  improving  the  borough 
of  Stockport  It  recites  a  former  local  Act,  7  Ge- .  4, 
c  cxviii,  and  for.  the  same  object,  the  Parliamentary 
Reform  Act,  which  created  Stockport  together  with 
parts  of  four  other  adjoining  townships,  a  parlia- 
mentary borough ;  and  also  the  Municipal  Corporation 
Act,  by  which  the  limits  of  Stockport  as  a  corporate 
borough  are  made  co-extensive  with  its  limits  as  a 
parliamentary  borough.  It  may  be  well  here  to  ob- 
serve, that  when  the  7  Geo.  4,  c.  cxviii,  passed,  the 
town  of  Stockport  and  the  township  of  Stockport  were 
coterminous,  and  that  the  7  Geo.  4  was  confined  to 
that  township.  The  1  Vict,  c  exxix,  then  proceeds  to 
recite  as  follows : — "  And  whereas  those  parts  of  the 
said  borough  of  Stockport  not  comprised  in  the  said 
first  recited  Act  are  very  populous,  and  the  several 
streets,  lanes  and  passages  therein  are  not  sufficiently 
paved,  lighted,  repaired  and  cleansed,  and  the  same  are 
subject  to  various  nuisances  and  annoyances,  and  the 
said  township  of  Stockport  since  the  passing  of  the  said 
first  recited  Act  hath  greatly  increased,  and  still  is  in- 
creasing, in  building,  and  it  is  expedient  that  further 
and  additional  forces  should  be  established  for  better 
paving,  sewering,  cleansing,  lighting,  regulating  and 
improving  the  snid  township  of  Stockport,  and  also  for 
the  paving,  sewering,  cleansing,  lighting,  regulating  and 
improving  such  parts  of  the  said  townships  of  Heaton 
Norris,  Brinnington,  Cheadle  Bulkcley  and  Cheadle 
Moselcy,  as  now  form  part  of  the  said  borough  of  Stock- 
port,  and  for  the  opening  and  forming  more  convenient 
ways,  approaches  and  streets  within  the  said  borough  of 
Stockport"  It  is  therefore  plain  that  it  was  the  in- 
tention of  the  Legislature  that  further  powers  should 
be  established  for  better  paving  the  whole  town,  and 
for  paving  the  added  parts  of  the  new  borough.  This 
renders  it  important  to  ascertain  what  were  the  powers 
of  the  commissioners  under  the  old  Act  of  the  7  Geo.  4. 
For  if  the  commissioners  under  that  statute  possessed 
a  similar  power  with  regard  to  the  highways  within 
the  township  of  Stockport  to  that  which  the 'ordinary 
meaning  of  the  language  of  the  section  now  in  dispute 
imports,  with  such  a  guide  to  the  intention  of  the 
Legislature  as  that  which  the  recital  referred  to  affords, 
it  would  be  doing  violence  to  the  construction  of  the 
enactment  not  to  follow  the  ordinary  meaning  of  the 
words  because  of  the  inconveniences  which  it  is  alleged 
would  result  from  so  doing.  The  71st  section  of  the 
7  Geo.  4,  c  cxviii,  is  very  similar  to  the  107th  section 
of  the  1  Vict,  c  exxix ;  so  much  so  as  to  afford  ground 
for  supposing  that  the  latter  was  taken  from  the 
former ;  and  in  like  manner  the  73rd  section  of  the 
former  Act  resembles  the  108th  section  of  the  latter. 
The  language  of  the  73rd  section  is  as  follows :  (*  To 
cause  all  such  parts  of  the  public  streets,  lanes,  high- 
ways and  passages  within  the  said  township  that  now 
are  in  the  estimation  of  the  said  commissioners  fully 
built  upon,  but  not  finished,  paved,  flagged,  or  otherwise 
put  into  good  order  and  condition,  and  all  such  public 
streets,  lanes,  ways  and  passages  as  are' now  making  or 
may  hereafter  be  made  within  the  said  township  which 
now  have  or  may  hereafter  have  buildings  erected  at  the 
respective  sides  thereof,  to  the  extent  of  three-fourth 
parts  thereof,  to  be  made,  paved  and  flagged."  It  is  to  be 
remembered  that  the  statute  7  Geo.  4  refers  to  a  time  prior 
to  the  last  Highway  Act ;  that  all  public  highways  then 
dedicated  to  and  accepted  by  the  public  were  repairable 
by  the  inhabitants  at  large.  It  is  therefore  impossible 
to  satisfy  the  73rd  section  of  the  7  Geo.  4,  c  cxviii,  by 
any  construction  which  would  exclude  highways 
repairable  by  the  inhabitants  at  large  from  its  operation. 
The  object  of  the  enactment  serins  to  be  directed  to 
the  proper  paving  of  such  ways  as  had  buildings  erected 
on  the  sides  thereof,  to  the  extent  of  three-fourth  parts 
thereof.  A  similar  object  seems  to  be  aimed  at  by  the 
108th  section  of  the   1  Vict  c  exxix,  except  that  the 
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buildings  are  limited  to  one-half  part  of  the  length  of 
the  street  to  be  paved.  On  the  grounds,  therefore, 
that  a  similar  power  was  given  to  the  commissioners 
under  the  first  Stockport  Improvement  Act,  and  that 
the  Legislature  intended  by  the  present  Act  not  to 
abridge,  but  rather  to  enlarge,  the  powers  givqa  by  the 
first  Act,  we  think  that  the  construction  which  the 
plain  meaning  of  the  enactment  warrants  should  pre* 
vail,  and  our  judgment  must  be  for  the  plaintiffs.  We 
desire  to  guard  ourselves  from  being  taken  as  express- 
ing  any  opinion  as  to  what  would  be  the  effect  of  such 
a  provision  as  the  one  under  consideration,  where  no 
previous  statute  served  to  show  the  meaning  of  the 
terms  used.  We  have  thought  it  unnecessary  to  deter- 
mine the  more  general  question,  in  consequence  of  the 
intent  of  the  Legislature  being  here  clearly  indicated 
by  the  former  enactment 

Judgment  for  the  plaintiffs. 

Wednesday,  Feb  8. 

Reg.  v.  Johnson. 

Practice — New  tri  il — Obstruction  of  highway. 

After  a  verdict  of  "  not  guilty  n  on  an  indictment  for 

obstructing  a  highway,  a  rule  f-r  a  new  trial  will 

not  be  granted  on  the  ground  that  the  verdict  is 

against  the  evidence. 

Indictment  for  obstructing  a  highway. 

At  the  tri'tl  the  verdict  was  found  for  the  defendant. 
A  rule  nisi  having  been  obtained  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  evidence, 

Hayes,  Serjt  showed  cause. — This  being  substan- 
tially a  criminal  proceeding,  and  the  verdict  having 
been  found  for  the  defendant,  the  court  will  not  grant  a 
new  trial  on  the  ground  of  the  verdict  being  against 
the  evidence,  and  so  put  the  defendant  upon  his  trial  a 
second  time.  Cases  cited : — R  v.  ReyneU,  6  East, 
315 ;  R.  v.  Oxfordshire,  16  East,  223 ;  R.  v.  Mann, 
4  M.  &  S.  337  ;  R.  v.  Burley,  5  M.  &  S.  392;  R.  v. 
Wandsworth,  2  B.  &  Aid.  63 ;  R.  v.  Charley,  12  Q.  B. 
515 ;  and  R.  v.  Russell,  3  £.  &  B.  942. 

Field  m  support  of  the  rule. — In  R.  v.  Russell  it 
was  held  that  the  court  would  grant  a  new  trial  in  the 
case  of  a  prosecution  substantially  for  the  purpose  of 
trying  a  civil  right  after  an  acquittal,  where  die  ground 
of  the  rule  is  misdirection  or  the  verdict  is  again  t 
evidence,  and  in  the  course  of  the  argument  Lord 
Campbell,  C  J.  observed  that  an  indictment  for  non- 
repair of  a  highway  was  very  much  in  the  nature  of  a 
question  as  to  a  civil  right 

Wightman,  J. — When  the  case,  first  came  before 
us,  I  had  great  doubt  whether  it  was  a  case  in  which 
the  court  would  grant  a  rule  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence.  At 
the  trial  there  was  conflicting  evidence,  and  the  jury 
have  found  a  verdict  of  acquittal,  contrary  to  what  we 
might  think  right.  The  question  is,  ought  we  now  on 
that  ground  to  grant  a  new  trial  ?  It  is  said  that  this 
proceeding,  though  in  form  a  criminal  one,  is  really  in- 
stituted to  try  a  civil  right  But  is  that  so  ?  It  does 
not  bind  the  right ;  and  besides,  the  defcndimt,  on  con- 
viction, is  liable  to  be  treated  as  a  criminal,  and  to  be 
subjected  to  fine  and  imprisonment  On  the  whole,  I 
think  it  better  to  abide  by  the  rule,  wJiere  so  much  of 
the  criminal  law  is  incidental  to  the  case,  not  to  grant 
a  new  trial  on  the  ground  that  the  verdict  is  against 
the  evidence   after  tide  defendant  has  been  acquitted. 

Crompton,  J. — I  also  think  that  we  ought  not  to 
interfere  with  a  leading  rule  like  this  in  criminal  cases. 
I  do  not  mean  to  say  that  there  are  not  cases  of  pro- 
secutions in  which  the  court  would  interfere  after  a 
verdict  of  acquittal ;  but  I  adhere  to  what  I  said  in 
Reg.  v.  RusselL  This  indictment  assumes  more  of  a 
criminal  nature  than  one  f<  r  the  non-repair  of  a  high- 
way. I  think  it  much  better  to  put  the  prosecutors  to 
a  fresh  indictment,  than  interfere  on  slight  grounds 
with  the  rule  as  to  not  granting  a  new  trial  in  such  cases. 


Hill,  J.— This  is  an  indictment  for  a  nuisance;  and 
there  has  been  a  verdict  of  not  guilty,  after  a  trial  on 
the  merits ;  and  it  is  sought  to  set  aside  the  verdict, 
and  obtain  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  evidence.  The  verdict  binds  no  right ; 
and  that  is  a  strong  fact  to  consider  as  to  granting  a 
new  trial  It  appears  to  me  that  it  would  be  a  viola- 
tion of  principle  to  grant  a  new  trial  in  such  a  case. 

Rule  discharged. 


COURT  OF  COMMON  BENCH. 

Reported  by  Daniel  Thomas  Evans  and  R.  Vaughax 
Williams,  Esq.,  Barrbter-at-Law. 

REGISTRATION  APPEAL. 

Nov.  16  and  24. 
French  (appellant)  v.  Tucker  (respondent). 
Smerdon  (appellant)  v.  Tucker  (respondent). 
Bicklet  (appellant)  v.  Tucker  (respondent). 
Election  law — Borough  vote — Qualification—  Occupier 
of  house  with  land  under  same  landlord — Reversion, 
severance  of,  by  secret  deed — Reform  Act,  2  Will.  4, 
c.  45,  s,  27. 
A  tenant  held  a  house  and  land  under  the  same  land- 
lord, sufficient,  together,  to  give  htm  the  borough 
franchise.     The  landlord,  tn  course  of  the  year  of 
occupation,  and  without  notice  to  the  tenant,  sold  the 
reversion  of  part  of  the  premises  to  a  third  person, 
who  thereupon  objected  to  the  tenants  name  being 
retained  upon  the  list  of  vt4ers,  on  the  ground  that 
the  reversion,  bring  severed,  he  did  not  hold  under 
44  the  same  landlord  "  within  the  meiningofthe  25th 
section  of  the  Reform  Act,  2  <f  3  Will.  4,  c.  45, 
and  the  voters  name  was  expunged  by  the  revising 
barrister : 
Held,  that  the  name  must  be  restored  to  the  list;  that 
Ike  taking  of  premise*  of  sufficient  value  from  the 
same  landlord  was  the  principal  test  relied  on  by  the 
Legislature,  and  that  here,    the  tenant  having  so 
taken  them,  and  having  continued  to  hold  them  on 
the  same  terms,  the  reversion,  whether  severed  or  not, 
was,  as  tt>  his  inttrest,  the  same  retersion ;  therefore 
he  was  entitl-dto  retain  his  vote. 
At  a  court  held  before  the  revising  barrister  ap- 
pointed to  revise  the  list  of  voters  for  the  borough  of 
Ashburton,    Robert    Tucker    duly    objected    to    the 
name  of  John  French  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  of 
Parliament  for  the  borough  of  Ashburton. 
The  facts  of  the  case  were  as  follow : — 
The  voter,  John  French,  occupied  as  tenant,  from 
the  81st  July  1858  to  the  31st  July  1859,  a  building 
and  land  within  the  borough  of  Ashburton,   of  the 
annual  value  of  1 1/.     The  only  objection  to  the  vote 
was,  that  the  premises  were  not  occupied  under  the 
same  landlord.      On  the  31st    July   1858  William 
Tucker,  a  son  of  the  objector,  was  the  landlord  of  all 
the  premises. 

The  tenancy  was  a  tenancy  from  year  to  year  under 
a  verbal  agreement,  at  the  annual  rent  of  11  J.  The 
estate  of  the  said  William  Tucker  was  an  estate  for  a 
long  term  of  years,  and  he  still  retains  that  estate  in 
part  of  the  premises ;  but  on  the  12th  July  1859  he 
sold  to  his  father,  the  objector,  Robert  Tucker,  an 
interest  in  part  of  the  premises.  By  a  deed  of  that 
date,  duly  executed,  the  said  William  Tucker,  in  con- 
sideration of  the  sum  of  1/.,  demised  to  the  objector 
Robert  Tucker  one  of  the  fields  occupied  by  the  voter, 
to  hold  during  the  joint  lives  of  the  said  William  Tucker 
and  Robert  Tucker,  subject  to  the  payment  of  a  rent- 
charge  of  4/.,  issuing  out  of  all  the  premises  occupied 
by  the  voter. 

The  transaction  was  a  bond  fide  sale  for  adequate 
value.  The  consideration  was  really  paid,  but  no 
notice  of  the  sale  or  conveyance  was  ever  given  to  the 
voter,  and  he  did  not  know  of  it  until  it  was  disclosed 
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io  the  revising  barrister's  cuurt  The  voter  had  not 
nnoe  the  execution  of  the  conveyance  paid  any  rent 
cither  to  William  Tucker  or  Robert  Tucker.  The  pre- 
mises retained  by  the  said  William  Tucker  and  the 
premises  demised  by  him  to  Robert  Tucker  were  not, 
when  separated,  of  sufficient  value  to  confer  a  vote. 

The  objector  admitted  that  the  object  of  this  arrange- 
ment was,  by  severance  of  the  reversion,  to  destroy 
the  vote. 

On  the  part  of  the  voter  it  was  contended  that  inas- 
much as  there  had  been  no  attornment  by  the  voter, 
nor  any  apportionment  of  rent  agreed  to  by  him,  nor 
any  recognition  by  him  of  any  other  landlord,  he  still 
continued  (notwithstanding  the  execution  of  the  deed) 
to  occupy  all  the  premises  under  William  Tucker,  the 
original  landlord ;  and  that  even  the  statute  4  Anne, 
c  16,  which  made  rendered  attornment  unnecessary  in 
certain  case*,  was  inoperative  in  this  case,  inasmuch  as 
no  notice  of  the  deed  had  been  given  to  the  voter  before 
the  31st  July  1859. 

The  revising  barrister  was  of  opinion  that  the 
statute  2  WilL  4,  c.  45,  s.  27,  required  not  only  an 
original  taking,  but  a  continual  occupation  under  one 
landlord;  and  that  after  the  execution  of  the  deed 
William  Tucker  ceased  to  be  the  landlord  of  tue  pre- 
mises thereby  demised  to  Robert  Tucker,  and  the  re- 
vising barrister  therefore  decided  that  the  voter  had 
not  proved  his  qualification,  and  expunged  his  name 
from  the  list 

If  the  Court  of  C.  B.  should  be  of  opinion  that  the 
decision  was  wrong,  then  the  name  of  the  voter  John 
French  was  to  be  restored  to  the  list  of  persons  enti- 
tled to  vote  in  respect  of  property  occupied  within  the 
parish  of  Ashborton,  thus : — 


French,  John  I  Aahburton 


Building  A  land 


Dobbeare-road. 


Kardake  for  the  appellant. — The  question  here 
arises  under  the  27th  section  of  the  Reform  Act,  by 
which  a  qualification  to  vote  at  an  election  for  a  city  or 
borough  is  conferred  upon  any  one  "  who  shall  occupy 
within,  &a,  as  owner  or  tenant,  any  house,  &c.,  being 
either  separately  or  jointly,  with  any  land  within  such 
city,  borough,  or  place  occupied  therewith  by  him  as 
owner,  or  occupied  therewith  by  him  as  tenant  under 
the  same  landlord,  of  the  clear  yearly  value  of  not  less 
than  10/."  &c  If  this  endeavour  to  deprive  the  ap- 
pellant of  the  franchise  is  to  prevail,  great  hardship 
will  be  effected,  and  a  tenant  occupying  for  the  purpose 
of  the  franchise  may  find,  for  the  first  time  when  before 
the  revising  barrister,  that  a  secret  deed  severing  the 
reversion  has  been  made,  and  in  that  manner  he  has 
been  disqualified.  As  to  the  word  "  landlord"  in  the 
27th  section,  it  can  hardly  be  contended  that  it  means 
one  and  the  same  person,  or  any  change  or  assignment 
of  the  whole  reversion  would  operate  to  deprive  the 
Miant  of  the  franchise.  The  apportionment  made 
by  the  deed  is  not  in  any  way  binding  on  the  tenant, 
who  may  dispute  it.  If  a  strict  construction  be  put 
apon  the  transaction,  it  can  hardly  be  said  that  the 
assignee  has  become  landlord  at  all.  The  tenant  did 
not  hold  under  a  lease  by  deed,  therefore  the  case  does 
not  come  within  the  stat  32  Hen.  8,  c  34,  conse- 
qoently  the  assignee  could  not  sue  on  the  contract 
between  the  assignor  and  the  tenant:  (JStanden  v. 
Christmas,  10  Q.B.  135 ;  Bickford  v.  Parson,  5  G.  B. 
920.)  It  is  clear  that  at  common  law  the  assignment 
ef  the  reversion  could  have  no  effect  whatever  until  the 
attornment  of  the  tenant  [Williams,  J. — There  can 
be  no  doubt  that  the  statute  of  Henry  8  does  not  ap- 
ply to  anything  but  deeds  under  seal :  (Doe  dem.  Agar 
▼.  Brown,  2  E.  &  B.  331.)]  A  donbt  has  been  raised 
whether,  in  the  absence  of  express  contract  between  the 
parties,  an  action  will  lie  for  use  and  occupation :  (Church- 
ward v.  Ford,  2  Exch.  448.)  There  Bramwell,  B. 
fey*,  w  the  word  *  landlord '  does  not  mean  the  lord  of 
tap  cod,  but  the  person  between  whom  and  the  tenant 
[Mag.  C] 


the  relation  of  landlord  and  tenant  exists:"  (Bliss  v. 
Collim,  5  B.  &  AL  876.)  [Btlks,  J.  referred  to 
Co.  Litt.  148  a,  where  it  is  said,  "  if  the  lessor  granteth 
part  of  the  reversion  to  a  stranger,  the  rent  shall  be 
apportioned,  for  the  rent  is  incident  to  the  reversion."] 
It  is  submitted  that  the  words  in  the  Reform  Act, 
"  occupying  under  the  same  landlord,"  mean  holding 
under  the  same  title  without  reference  to  the  same 
actual  person,  and  a  person  holding  under  the  same 
title  is  entitled  to  the  franchise.  There  has  here  been 
no  retaking  from  different  persons;  and  it  may  be 
taken  to  be  an  occupation  within  the  meaning  of  the 
statute,  under  the  same  landlord. 

J.  D.  Coleridge  for  the  respondents. — The  words  of 
the  proviso  to  the  27th  section  are  most  material,  and 
they  provide  that  no  person  thall  be  registered  in  any 
year  unless  he  shall  have  occupied  such  premises  as 
aforesaid  (that  is,  under  one  and  the  same  landlord) 
for  twelve  calendar  months  next  previous  to  the  last 
day  of  July,"  &c  If  tenants  in  common  join  in 
making  a  lease,  the  tenant  has  so  many  landlords,  and 
not  one  and  the  same  landlord,  within  the  meaning  of 
this  Act  of  Parliament.  If  such  taking  would  not 
have  conferred  a  vote  originally,  it  will  not  now.  The 
reversion  has  been  severed ;  there  has  been  a  bond  fide 
sale  of  part  of  the  tenant's  holding  to  a  bond  fide  pur- 
chaser, and  ho  has  no  longer  one  and  the  same  landlord. 
The  right  to  recover  for  use  and  occupation  is  gone  by 
this  deed.  [Williams,  J. — Without  saying  your  con- 
struction is  wrong,  I  cannot  kelp  thinking  that  the 
Legislature  never  contemplated  such  a  consequence  as 
this.  His  Lordship  referred  to  Morton  v.  Prtedy.~\ 
Adding  the  value  of  the  land  to  that  of  the  building,  is 
in  itself  insufficient  to  confer  the  borough  franchise 
under  the  section :  (Capd  v.  Overseers  of  Aston,  2 
Lutw.  143 ;  Burton  v.  Overseers  of  Aston,  lb. ;  Col- 
lins v.  Thomas,  13  C.  B.  639.)  Maule,  J.  says,  "the 
words  ' therewith,*  and  'under  the  same  landlord,' 
require  an  identity  of  the  person  nuder  whom  the 
tenant  holds  as  tenant "  Rogers  on  Elections,  61, 
contains  a  note  on  this,  wherein  it  is  said,  "  this  re- 
striction may  enable  a  landlord  to  deprive  a  tenant 
holding  two  tenements  of  him  of  his  vote,  for  if  he 
chose  in  the  course  of  the  year  to  dispose  of  one  of  the 
tenements  held  by  the  voter,  the  latter  would  not 
occupy  as  tenant  under  the  same  landlord.'1  That  is 
the  case  here ;  it  matters  not  what  was  the  object  for 
which  the  sale  was  effected,  whether  to  deprive  the 
tenant  of  his  vote  or  not  It  is  submitted  that  the 
view  of  Maule,  J.  is  correct,  and  the  decision  of  the 
revising  barrister  should  be  affirmed. 

Karslake  in  reply. — As  to  the  opinion  of  Maule,  J., 
on  which  reliance  has  been  placed  by  the  other  side,  it 
is  remarkable  that  it  appears  in  none  of  the  reports  ex- 
cept Lutwyche.  The  opinion  of  Mr.  Rogers  also 
comes  for  the  first  time  before  the  court.  Under  the 
words  "  same  landlord  n  you  are  not  restricted  to  the 
same  identical  person,  for  if  a  person  who  is  landlord 
dies,  and  his  heir  succeeds  him,  the  heir  is  landlord, 
and  the  "same  landlord"  within  the  meaning  of  the 
statute.  It  may  be  remarked  that  the  Attornment  Act, 
4  Anne,  c.  16,  s.  9,  which  does  away  with  the  neces- 
sity for  attornments  by  tenants,  provides  against  a 
tenant  being  prejudiced  or  damaged  who  has  not  had 
notice  of  the  grant  Cur.  adv.  vulL 

Erlr,  C.J. — In  these  cases, which  were  consolidated, 
the  question  was,  whether  the  voter  was  qualified  under 
sect  27  by  the  occupation  of  a  house  with  land  under 
the  same  landlord.  The  premises  were  demised  to  him 
by  the  same  landlord,  and  so  the  qualification  was 
inchoate ;  but  in  the  course  of  the  year  of  occupation 
the  landlord  sold  the  reversion  of  a  part  of  the  pre- 
mises to  a  third  person,  so  that  in  one  sense 
the  reversion  was  not  in  the  same  landlord  during 
a  whole  year,  and  because  the  occupation  was 
in   this  sense   not   under  the   same  landlord  during 
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the  whole  year  it  was  contended  that  the  quali- 
fication was  destroyed.  But  we  are  of  a  contrary 
opinion,  thinking  that  the  requisitions  of  the  statute 
have  bem  substantially  fulfilled.  It  seems  to  us  the 
taking  of  the  same  landlord  of  premises  of  sufficient 
value  is  the  principal  test  relied  on  by  the  Legislature ;  if 
he  so  took  the  premises,  and  under  the  taking  continues 
to  hold  them,  or  holds  on  the  same  terms,  the  reversion, 
whether  severed  or  not,  is  as  to  his  interest  the  same 
reversion.  The  statute  does  not  express  that  the  change 
of  landlord  during  a  year  should  destroy  the  qualifica- 
tion, and  we  do  not  gather  from  the  context  that  the 
Legislature  had  any  such  intention.  If  the  assignment 
of  a  part  of  the  reversion  would  disqualify,  it  is  obvious 
that  the  power  might  be  used  to  prevent  the  free 
exercise  of  the  right  of  voting,  and  would  defeat  in 
many  cases  the  intention  of  the  appellant  in  taking  the 
premises.  The  appeal,  therefore,  will  be  allowed,  and 
the  decision  of  the  revising  barrister  in  these  three  cases 
reversed. 

Lh  vision  reversed — Judgment  for  appellants. 

Wednesday,  Feb.  1. 
Hounsbll  v.  Smith  and  others. 
Highway —  Waste — Quarry —Duty  to  fence. 
The  owner  of  land  adjoining  a  highway  may  excavate 
the  soil,  without  fencing,  so  long  as  what  he  does  is 
not  a  public  nuisance. 
8.  tind  others  were  owners  of  uninclosed  waste  land 
between  two  highway *,  over  which  land  persons  wish- 
ing to  pass  from  one  road  to  the  other  were  accus- 
tomed without  interrupti'M  from,  and  with  the  leave 
of  the  owners  so  to  pass.     The  licencee  of  S.  and 
others  worked  a  quarry  in  the  waste  land,  into 
which  H.,  in  passing  by  night  from  the  one  road  to 
the  other,  accidentally  fell  and  was  injured: 
field,  that  H.  had  no  cause  of  action  against  S.  and 
others,  what  was  done  not  being  a  public  nuisance 
within  the  principle  of  Barnes  v.  Ward,  9  C.  B. 
392. 

Declaration. — That  before  the  time  of  committing 
the  grievance  hereinafter  mentioned,  the  defendants 
were  seised  in  their  demesne  as  of  fee  as  tenants  in 
common,  and  possessed  of  certain  waste  land,  parcel  of 
the  manor  of  Henbury,  in  the  county  of  Gloucester ; 
and  that  long  before  the  time  of  committing  the  said 
grievance  a  quarry  had  been  and  was  opened  upon  and 
within  the  said  land  for  the  getting  of  stone,  which 
quarry  before  and  at   the  time  aforesaid  was  being 
actually  worked  by  a  certain  person  with  the  licence 
and  permission  of  the  defendants,  and  upon  the  terms 
of  paymept  to  the   defendants  of  certain  rents  and 
royalties    for    the    licence    and    privilege    of   work- 
ing   the    same    and    of    getting    and   taking    away 
the  stone   thereof;    and  the  plaintiff  says  that  the 
said  waste  land,  upon  and  within  which  the  said  quarry 
was  and  is  situate  has  been  and  is  wholly  uninclosed 
and  open  to  the  public,  and  that  all  persons  having 
occasion  to  cross  and  pass  over  the  said  waste  land 
have  been  used  and  accustomed  to  go  upon,  along  and 
across  the  same  without  interruption  or  hindrance  from, 
and  with  the  licence  and  permission  of,  the  owners  of 
such  waste  land,  and  that  the  said  quarry  was  and  is 
situated  near  to   and   between  two  public  highways 
leading  over  the  said  waste  land,  and  was  and  is  preci- 
pitous, and  of  great  depth  and  width,  and  dangerous  to 
persons  who  might  accidentally  deviate  or  stray  respec- 
tively, or  who  might  have  occasion  to  cross  over  the 
said  waste  land  for  the  purpose  of  passing  from  one  of 
such  roads  to  the  other  of  them  beside  or  near  the  said 
quarry;  and  that  the  defendants,  well  knowing  the 
premises,  negligently  and  improperly,  and  contrary  to 
their  duty  in  that  behalf,  left  the  said  quarry  wholly 
unfenced  and  unguarded,  and  took  no  care  and  used  no 
means  whatever-  for  guarding  or  protecting  the  public 
or  any  person  so  accidentally  deviating  from  the  said 


roads  respectively,  or  passing  over  the  said  waste  land, 
from  falling  into  the  said  quarry,  and  being  thereby 
killed  or  greatly  hurt  and  disabled;  and  the  plaintiff  says 
that,  on  the  night  of  the  9th  Jan.  1859,  having  occasion 
to  pass  along  one  of  the  said  roads,  and  having  by  reason 
of  the  darkness  of  the  night  accidentally  taken  and  pro- 
ceeded along  the  wrong  road,  he  was  crossing  the  said 
waste  land  so  lying  open  and  uninclosed  towards  and 
for  the  purpose  of  getting  into  the  other  of  them  which 
he  had  so  occasion  to  use  as  aforesaid,  and  not  being 
aware  of  the  existence  or  locality  of  the  said  quarry, 
and  being  unable  by  reason  of  the  darkness  to  perceive 
the  same,  or  the  edge  or  brink  thereof,  and  the  same 
being  as  aforesaid  wholly  unfenced  and  unguarded,  be 
by  reason  thereof,  and  of  the  negligence  of  the  defen- 
dants in  that  behalf,  was  precipitated  down  and  into 
the  quarry  to  a  great  depth,  and  thereby  was  seriously 
bruised,  hurt,  wounded  and  disabled,  and  "his  leg  was 
broken,  and  he  suffered  great  pain  and  anguish,  and 
has  sustained  permanent  injury,  and  incurred  great 
expense  in  endeavouring  to  get  cured  of  the  said 
injuries,  and  has  been  and  is  otherwise  greatly  damaged, 
and  the  plaintiff  claims  1001 

Pleas :  —  1 .  The  defendants  say  they  are  not 
guilty.  2.  And  for  a  second  plea,  that  they  were 
not  possessed  of  such  waste  land  as  therein  mentioned 
in  manner  and  form  as  in  the  declaration  alleged. 
3.  And  for  a  third  plea,  that  the  waste  land  on 
which  the  said  quarry  was  and  is  situate  was  not 
and  is  not  wholly  uninclosed  and  open  to  the 
public  as  alleged.  4.  And  for  a  fourth  plea, 
that  all  persons  having  occasion  to  cross  or  pass 
over  the  said  waste  land  upon  and  within  which  tho 
said  quarry  is  situate,  have  not  been  used  or  accus- 
tomed to  go  upon,  along,  or  across  the  same  without 
interruption  or  hindrance  from,  and  with  the  licence  or 
permission  of,  the  owners  of  the  said  waste  land,  in 
manner  and  form  as  alleged.  5.  And  for  a  fifth  plea 
the  defendants  say,  that  the  said  quarry  was  not  and  is 
not  near  to  and  between  two  public  highways  leading 
over  the  said  waste  land,  in  manner  and  form  as 
alleged.  6.  That  the  said  quarry  was  not  dangerous 
to  persons  who  might  accidentally  deviate  or  stray,  or 
who  might  have  occasion  to  cross  the  said  waste  land 
for  the  purpose  of  passing  from  one  of  the  said  roads 
to  the  other  of  them,  in  manner  and  form  as  alleged. 
7.  That  the  said  quarry  was  not  being  worked  by  such 
person  as  in  the  declaration  mentioned,  with  the 
licence  and  permission  of  the  defendants,  upon  such 
terms  as  therein  alleged.  And  the  defendants  further 
say  that  the  declaration  is  bad  in  substance. 

Replication  and  demurrer. —  1.  The  plaintiff  joins 
issue  on  the  pleas  of  the  defendants.  2.  The  plaintiff 
also  says  that  the  third  plea  is  bad  in  substance.  3. 
The  plaintiff  also  says  that  the  fifth  plea  is  bad  in 
substance.  4.  The  plaintiff  also  says  that  the  de- 
claration is  good  in  substance. 

Joinder  in  demurrer. 

Karslake  for  the  defendants.— It  does  not  appear 
here  that  the  public  were  authorised  to  cross  the  waste, 
but  merely  that  they  were  accustomed  to  do  so.  Where 
a  private  road  is  made  up  to  a  house  and  people  are 
induced  to  use  it,  the  owner  placing  obstruct  .ons  in  the 
road  is  liable  for  any  accident  that  may  arise :  (Corby 
v.  HUl,  4  C.  B.,  N.S.,  556.)  But  that  is  not  the  same 
case  as  this,  nothing  being  done  to  induce  the  public  to 
cross  from  the  one  road  to  the  other.  Where  leave  has 
been  given  to  hunt  or  shoot,  if  the  sportsman  falls  into 
an  unfenced  quarry  of  the  licensor,  no  action  will  lie. 
The  statement  in  the  declaration  is,  that  the  quarry 
was  unfenced ;  but  I  submit  that  the  fact  of  the  quarry 
being  near  two  highways  is  insufficient  to  render  a  fence 
necessary:  (Blythr.  Topham,  Gro.  James,  158.)  It  may 
be  that  if  you  induce  an  animal  to  come  on  your  ground 
and  then  kill  it,  you  will  be  liable :  (Seymour  v.  Mad- 
dox,  16  Q.B.  326 ;  Hardcastle  v.  South  Yorkshire,  <fc. 
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4  H.  &  N.  67.)  Or  if  you  dig  a  hole  abutting  on  a 
highway  :  (Barnes  v.  Ward,  9  0.  fi.  392  ;  Southcote 
v.  Stanley,  1H.&N.  247.)  [Byles,  J.— There  is  no 
allegation  here  that  the  defendants  knew  the  state  of 
the  quarry.  The  occupier  ought  to  fence,  not  the 
o»  ner  of  the  land.] 

Kingslahe,  Serjt.  contra. — The  declaration  states 
that  i  he  defendants  were  seised  in  their  demesne  as  of 
tee  of  certain  lands,  &c.  The  quarry  is  worked  by 
K-ave  and  licence  of  the  defendants,  the  owneis  of  the 
soil  The  quarry  does  not  pass  so  as  to  exclude  the 
owner:  (JJushUt  v.  BUI,  5  Bing.  N.C.  694.)  There  is 
an  allegation  that  the  defendants  knew  the  state  of  the 
quarry,  and  the  facta  alleged  in  the  declaration,  by  the 
words  "well  knowing  the  premises."  It  is  alleged 
that  to  deviate  from  the  road  was  dangerous,  thxt  the 
public  have  betrn  accustomed  to  go  over  the  same  by 
the  leave  and  licence  of  the  defendants.  Barnes  v. 
Ward  is  the  same  in  piinciple  as  this  case ;  so  also 
Jordan  v.  Crump,  8  M.  &  W.  782,  and  Blyth  v. 
lopkum.  Although  the  cases  show  that  no  action 
mil  lie  for  mere  holes  in  a  waste,  it  is  admitted 
that  where  an  accident  occurs  from  an  excavation  so 
ittsu-  to  a  highway  as  to  be  dangerous,  the  rule  is  other- 
wise. /7  metone  and  unother  v.  Wheeley  and  another, 
2  D.  &  L.  203,  agrees  with  Barnes  v.  Ward.  He 
also  commented  on  Sarch  v.  Btackburn,  4  C.  &  1\ 
297 ;  Brock  v.  Copeland,  1  Esp. ;  BardcastUy.  South- 
Western  Railway  Company;  Seymour  v.  Maddux; 
Lvbert*  v.  Gieat  Western  Railway  Company,  4  C.  B. 
N.S.  506 ;  and  Soutltcote  v.  StatUey. 

Karslake  was  not  called  upon  t<»  reply. 

Williams,  J.— I  am  of  opinion  that  the  judgment 
should  be  for  tiie  defendants.  I  will  first  consider  the 
declaration  as  if  it  did  not  contain  the  allegation  of  a 
right  of  passing  over  the  waste,  and  I  think  on  autho- 
rity and  reason  that  the  declaration,  so  considered,  is 
bad.  The  averments  are,  that  before  grievance  the 
defendant*  were  seised  in  fee  of  certain  waste  lands, 
and  that  a  quarry  was  worked  there  by  the  licence  of 
the  defendants.  The  declaration  stares  further  that 
the  waste  ia  wholly  uninclosed,  and  that  the  quarry 
therein  is  situated  near  two  highways,  and  b  dangerous 
to  all  persons  who  should  accidentally  deviate  from  the 
highways,  or  who  should  happen  to  cross  from  one  road 
to  the  other.  The  complaint  is  not  that  the  quarry  is 
there,  but  that  it  is  dangerous  to  those  who  should 
accidentally  deviate  or  cross.  &c.  1  am  of  opinion 
that  no  doty  was  cast  upon  the  defendants  hi  this 
case.  The  law  has  been  long  settled,  and  was  lately 
ct/nhrmed  by  the  decision  in  the  case  of  Blyth  v. 
Tophartt,  which  fully  settles  the  principle  that  if  a 
hole  in  made  or  continued  near  a  highway,  no  action 
he*  again&t  owners  of  the  land.  Barn*s  v.  Ward  no 
doubt  qiialined  the  general  doctrine  so  far,  that  where 
a  public  nuisance  is  caused,  there  an  action  will  lie 
against  the  person  who  created  it  But  in  this  case  there 
L>  nothing  beyond  a  hole  some  distance  from  the  highway, 
Dot  so  near  as  to  amount  to  a  public  nuisance,  though  it  is 
so  near  that  inadvertence  would  lead  a  person  to  fall 
into  it.  It  has  long  been  established  that  these  cir- 
cuinstancea  give  no  right  of  action.  The  principle  of 
banes  v.  Ward  is,  that  if  a  road  is  dedicated  to  the 
public,  a  precipice  cannot  be  dug  on  each  side  so  as  to 
render  the  road  useless.  A  party  cannot  do  that 
without  being  guilty  of  a  public  nuisance.  Now  will 
the  allegation*  vary  this  case  ?  "  All  persons  having 
occasion  to  cross  and  pass  over  the  said  land  have  been 
accustomed  to  go  over,"  &c,  "  without  interruption 
from,  and  with  the  licence  and  permission  of,  the 
owners,**  &c  There  is  no  allegation  of  a  right,  but 
the  mere  statement  of  a  fact,  that  persons  were 
allowed  to  go  over  without  any  complaint  being  made. 
Bat  it  cannot  be  said  that  the  owners  of  the  soil  are 
to  be  held  accountable  for  accidents  suffered  by  such 
l*r*ou#»  Permission  having  been  given,  it  must  be  taken 


with  the  concomitant  circumstances,  and  the  public 
must  take  proper  care.  If  permission  is  given  to  walk 
along  a  road  near  a  cliff,  no  action  will  lie  for  falling 
over  the  cliff  against  the  owner  of  the  land.  It  is  clear 
here  that  this  is  not  the  case  of  a  person  invited  to  use 
a  road  without  knowledge  on  his  part  of  any  peril,  as 
in  the  case  of  Corby  v.  Bill.  What  was  decided  in 
that  case  was,  that  nothing  ought  to  be  put  on  the 
road  so  allowed  to  be  used,  and  which  people  were 
induced  to  use.  This  case  is  not  within  the  exception 
of  Barnes  v.  Ward,  because  there  is  no  allegation  that 
there  is  a  public  nuisance. 
Keating,  J. — I  am  of  the  samo  opinion. 

Judgment  for  the  defendants. 


COURT  OF  EXCHEQUER. 

Reported  by  F.  Baelkt,  and  John  Duxbab,  Kaqrs., 
Hurristere-at-Law. 


Nov.  8  and  24. 

Jon  ks  v.  Howell. 

Notice  of  action  —  False  imprisonment  —  Malicious 

trespass — 7  <J"  8  Geo.  4,  c.  30. 
On  a  Sunday  night  a  fenutle  who  occupied  a  house,  the 
property  of  the  defendant,  saw  one  of  two  men  who 
were  together  throw  a  stone  at  the  wiwlow ;  she  sent 
for  defendant,  told  him,  and  described  the  two  men, 
saying  it  was  the  one  witii  the  stick  did  it.  Tl*e 
defendant  followed  and  arrested  both.  Tl*  plain- 
tiff was  the  man  who  held  tlte  stick  and  who  had 
actually  thrown  the  stone : 
Udd,  the  cLjtndant  was  entitled  to  notice  of  action 
under  sect.  41  of  (he  statute. 
This  was  an  action  of  trespass  and  faUe  imprison- 
ment. Plea,  not  guilty  by  statute  7  &  8  Ueo.  4,  c. 
30,  as.  24,  28  and  41  (Malicious  Trespass  Act).  The 
case  was  tried  before  Byles,  J.  at  the  last  Monmouth- 
shire assizes.  It  appeared  that  the  plaintiff  and 
another  man  knocked,  at  a  late  hour  on  a  Sunday 
night,  at  the  door  of  a  public-house  kept  by  a  tenant 
of  the  defendant ;  the  landlady  answered  them  from  a 
window,  and  refused  to  let  ihein  in  or  give  them  re- 
freshments. Plaintiff  commenced  throwing  stones  at 
the  window  and  broke  some  panes  of  glass.  The 
landlady  sent  for  defendant,  described  the  men,  and 
said  it  was  the  one  with  the  stick  did  it.  Defendant 
followed  and  overtook  the  men;  he  arrested  both, 
and  conveyed  them  to  a  public -house,  where 
they  were  locked  up  for  two  hours,  and  next  day 
taken  before  a  magistrate.  It  appeared  the  plain- 
tiff was  the  man  with  the  stick,  who  actually 
threw  the  stone.  No  notice  of  action  was  given 
to  defendant;  on  the  trial  it  was  submitted 
that  he  was  entitled  to  it,  and  not  having  been  given, 
plaintiff  could  not  recover.  For  the  plaintiff  it  was 
contended  that,  as  defendant's  tenant  had  directed  the 
arrest  of  two  men,  one  of  whom  she  knew  was  innocent, 
she  could  not  suppose  she  was  acting  legally,  and 
therefore  did  not  come  within  the  statute  or  give  the 
defendant  the  benefit  of  it ;  that  the  arrest  was  not 
justifiable,  as  the  plaintiff  was  not  "  found  committing 
the  offence "  by  the  party  who  arrested  him.  There 
was  some  suggestion  of  undue  violence.  The  learned 
judge  left  three  questions  to  the  jury — first,  did  the 
plaintiff  commit  wilful  and  malicious  damage ;  secondly, 
did  the  defendant  bond  fide  intend  to  arrest  the  man 
who  did  the  damage,  and  to  act  under  the  authority  of 
the  tenant ;  thirdly,  did  he  use  mure  violence  than  was 
necessary.  The  jury  found  all  three  in  favour  of  the 
defendant.  The  learned  judge  thereupon  directed  a 
nonsuit,  reserving  leave  to  plaintiff  to  move  to  enter  a 
verdict  for  bL 

Smythies  now  moved  for  a  rule  to  that  effect,  or  for 
a  new  trial. — The  plaintiff  was  not  found  committing 
the  offence  by  the  person  who  arrested.  The  defendant 
did  not  intend  to  act  under  the  statute.     [Channel** 
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Meykrs  and  another  *.  Rawson— Wtatt  9.  White. 


[E; 


B. — That  is  not  necessary  to  a  justification  :  Read  v. 
Cohen,  13  C.  B.  850.]  The  arrest  was  on  a  Sunday 
for  an  offence  not  indictable,  and  therefore  could  not 
be  justified,  even  under  a  warrant :  (Eggin  ton's  case,  2 
£11.  &  Bl.  717;  stat.  29  Car.  2,  c  7,8.  6;  Rex  v. 
Myers,  1 T.  R.  265.)  The  question  of  bond  fides  ought 
not  to  have  been  left  to  the  jury:  (Horn  v.  Thorn- 
borough,  3  Ex.  846.)  Cur.  adv.  vult. 

Nov.  24. — Channell,  B.  delivered  judgment — In 
this  case  we  are  of  opinion  that  there  ought  to  be  no 
rule.  The  action  was  for  false  imprisonment,  the 
defendant  justified  under  the  stat  7  &  8  Geo.  4,  c  30. 
[His  Lordship  then  stated  the  facts.]  The  learned 
judge  left  to  the  jury  the  question  whether  the  defen- 
dant had  acted  bond  fide  and  under  the  belief  that  he 
had  the  authority  of  the  female,  his  tenant,  to  arrest 
one  or  other  of  the  parties,  and  they  found  for  the 
defendant  The  learned  judge,  as  it  appears  to  us,  left 
the  question  to  them  properly,  and  in  accordance  with 
the  authorities ;  and  that  being  so,  the  finding  disposes 
of  that  part  of  the  application  which  goes  to  a  new 
trial,  and  it  disposes  also  of  the  rest  of  it,  because  the 
plaintiff  could  only  be  entitled  to  enter  a  verdict  for 
himself,  on  the  ground  that  every  matter  was  found  in 
hi*  favour.  The  leave  given  by  the  learned  judge  was 
upon  one  point  only,  whether  the  plaintiff  was  "  found 
committing "  the  offence  within  the  statute.  It  was 
also  objected  that  the  arrest  was  on  a  Sunday.  It  is 
unnecessary  for  us  to  give  an  opinion  on  that  point,  or 
on  the  other  points  made  on  moving  for  the  rule.  It 
ib  enough  to  say  we  are  of  opinion  that  the  defendant 
was  entitled  to  notice  of  action,  and  as  there  is  a  plea  on 
the  record  which  raises  the  question,  it  is  manifest  the 
plaintiff  cannot  be  entitled  to  set  aside  the  nonsuit 
There  must  therefore  be  no  rule.  Rule  refused, 

Jan.  16  and  18. 
Meters  and  another  v.  Rawson. 
Industrial  and  friendly  societies — Statutes  15  4  16 
Vict.  c.  31,  and  17  £   18   Vict.  c.  25— Liability 
of  members. 
A  scire  facias  lies  against  the  member  of  an  indus- 
trial and  friendly  society,  constituted  under  the  Act 
if  1852,  to  levy  the  amount  of  a  judgment  recovered 
against  the  registered  trustees,  there  being  no  pro- 
perty of  the  socie'y  to  answer  the  claim. 
This  was  a  declaration  on  a  scire  facias  calling  on 
defendant  to  show  cause  why  plaintiffs  should  not  be  at 
liberty  to  issue  execution  against  him  as  a  member,  to 
levy  the   amount  of  a  judgment  recovered   by  them 
against  the  registered  trustees  of  a  society  called  "  The 
Bradford  District  Industrial  Flour  Mill  Society,"  esta- 
blished under  the   provisions  of  the   Industrial  and 
Provident  Societies  Act  1852.     The  writ  recited  that 
no  registered  officer  had  been  appointed  to  be  sued  on 
behalf  of  the  society  pursuant  to  the  Act,  and  that 
there  was  no  property  or  effects  of  the  society  what- 
ever to  pay  the  amount  of  the  execution,  and  that  the 
defendant  was  a  member  of  the  society  at  the  tune 
when  the  debt  in  respect  of  which  the  judgment  had 
been  recovered  was  contracted,  and  still  continues  to 
be  so. 

Demurrer  and  joinder. 

Metiish  (with  him  Cockle)  for  the  defendant. — The 
17  &  18  Vict  c  25,  s.  5,  makes  the  property  of  the 
society  liable,  but  there  is  nothing  in  the  Act  to 
authorise  the  issuing  of  execution  against  an  individual 
member,  and  the  court  will  not  give  it  unless  the  Act 
expressly  provides  for  it  In  the  Banking  and  Joint- 
stock  Companies  Acts  the  power  is  expressly  given : 
(Harrison  v.  Timmin*,  4  M  &  W.  510.) 

Field  for  the  plaintiffs.— The  1 1th section  of  15&  1 6 
Vict  expressly  provides  that  the  liability  of  members 
shall  not  be  limited  by  the  Act  Burton  v.  Tannahill, 
5E.&B.  800,  is  an  express  authority  in  our  favour. 

Cur.  adv.  vulL 


Jan.  18. — Watson,  B.  deliverel  judgment. — This 
was  a  proceeding  by  scire  facias  against  the  defendant 
upon  a  judgment  obtained  against  the  trustees  of  the 
society  called  the  Bradford  District  Industrial  Flour 
Mill  Society,  established  under  the  Industrial  and  Pro- 
vident Societies  Act  of  the  15  &  16  Vict  c  31,  to 
legalise  the  formation  of  industrial  societies,  of  which 
the  defendant  was,  and  is  alleged  to  be,  a  member  ;  to 
which  there  was  a  demurrer.  It  was  argued  on  the  part 
of  the  defendant  that  there  was  no  provision  contained 
within  the  Act  of  Parliament  to  give  any  remedy 
against  the  individual  members  of  the  society,  but  that 
the  only  remedy  on  the  judgment  was  against  the 
funds  of  the  society.  By  the  statute  of  the  17  &  18 
Vict  c  25,  it  is  declared  "  that  it  is  expedient  t*  vary 
the  provisions  of  such  laws  (that  is  to  say,  the  1 5  &  16 
Vict.  c.  31,  and  13  &  14  Vict  c  115)  in  relation  to 
these  societies,  so  far  as  concerns  the  manner  in  which 
legal  proceedings  shall  be  carried  on  in  any  matter  con- 
cerning any  such  society."  By  the  1st  section  it  is 
enacted  **  that  the  society  shall  sue  and  be  sued  in 
the  name  of  the  registered  officer,  and  if  there  be  no 
registered  officer,  then  in  the  names  of  the  trustees  of 
the  society."  There  being  here  no  registered  officer, 
the  action  is  brought  against  the  trustees.  And  then  it 
provided  by  the  5th  section  that  execution  may  go 
against  the  property  of  the  society — which  means  the 
present  property  of  the  society,  because  it  would  cause 
inextricable  confusion  if  you  had  to  resort  to,  and  find 
out,  what  property  vested  in  the  persons  who  were 
members  at  the  time  the  contract  was  made.  That  is 
the  object  and  purpose  of  the  clause.  It  was  argued 
that,  according  to  th*  case  of  lb*rri*  v.  Timmins,  re- 
ported in  the  4  M.  &  W.  510,  they  could  not  have 
execution  against  the  members.  That  case  only  decades 
that  against  the  nominal  defendant,  the  regis- 
tered officer,  you  cannot  have  execution,  unless  be 
is  a  member  of  that  society.  That  was  one 
of  the  classes  of  societies  like  joint-stock  companies.  It 
was  argued  that  if  he  had  been  made  a  member  of  the 
society,  then  ofoourse  this  nominal  defendant  would 
have  been  liable,  like  the  others,  to  execution.  The 
only  question  here  is,  what  is  the  proper  course  to 
pursue  as  to  members  who  are  individually  liable  by 
scire  facias.  Now,  H  is  quite  dear,  on  looking  at  the 
Uth  section  of  the  15  &  16  Vict,  e,  31,  this  is  put 
beyond  all  question,  because  it  says,  "  Nothing  in  this 
or  the  former  Acts  shall  be  construed  to  restrict  in  any 
way  the  liability  of  members  of  a  society  established 
under  or  by  virtue  or  claiming  the  benefit  thereof,  to 
the  lawful  debts  and  engagements  of  the  society.** 
This  case  seems  to  have  been,  in  fact,  decided  by  the 
case  of  Burton  r.  TannahtU,  5  E.  &  B.  800,  where 
it  was  held  that  no  action  could  be  maintained  against 
the  members  of  a  society  of  this  kind,  the  only  remedy 
being  by  a  proceeding  against  them  under  the  17  &  18 
Vict,  and  in  the  course  of  the  discussion  Crompton,  J. 
is  reported  to  have  said,  "  Why  may  there  not  be  as 
action  against  the  officer,  and  then  a  proceeding  against 
the  individuals  to  obtain  the  fruits  of  the  judgment?** 
Wightman,  J.:  "Just  as  in  the  case  of  joint-stock 
companies."  Crompton,  J. :  "  That  seems  the  very 
object  of  these  enactments."  That  observation  of  my 
brother  Crompton  we  perfectly  agree  in,  and  therefore 
we  give  judgment  for  the  plaintiffs. 

Judgment  for  the  pksmtifi. 

Feb.  13  and  14. 

WYATr  v.  White. 

False   imprisonment  —  Arrest  —  Search-warrant  — 

Reasonable  and  probable  cause. 
The  defendant,  a  miller,  having  seen  some  sacks  witk 
his  mark  made  up  in  some  packages  of  waste,  the 
property  of  plaintiff",  went  and  made  an  information 
before  a  magistrate,  and  obtained  a 
The  warrant,  in  the  usual  form,  directed  the 
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Ex.] 


Wyatt  *.  White. 


[Ex. 


stable,  if  he  found  any  of  the  informant*  property, 
to  arrest  the  plaintiff.  The  plaintiff  was  accordingly 
taken  into  custody,  but  the  case  was  afterwards  dis- 
urissed,  and  plaintiff  brought  this  action.  At  the 
trial  the  judge  held  there  was  reasonable  and  pro- 
bable cause  for  obtaining  the  search-warrant,,  but  not 
/or  the  arrest,  jf  it  was  not .  necessarily  involved  in 

Held,  that  the  warrant  to  arrest  was  issued  as  a  matter 

of  course  as  a  part  of  the  seiirch-warrant,  and 

the  defendant  having  reasonable  and  probable  cause 

for  laying  the  information  in  the  first  instance,  was 

not  responsible  in  damages  for  the  subsequent  arrest. 

The  declaration    contained   three  counts.      First, 

trover  for  bags,  the  property  of  plaintiff;  secondly,  false 

imprisonment ;  thirdly,  malicious  prosecution. 

Pleas: — Not  guilty ;  not  possessed ;  that  certain  bags, 
the  property  of  the  defendant,  were  mixed  up  with 
those  of  the  plaintiff,  and  defendant  committed  the 
trespasses  complained  of  in  order  to  obtain  possession 
of  them. 

On  the  trial  at  Gloucester,  before  Willes,  J.,  at  the 
last  summer  assizes,  it  appeared  that  the  defendant  is 
a  miller  at  Blakeney,  and  the  plaintiff  a  marine  store 
dealer  at  Coleaford,  in  the  county  of  Gloucester.  On 
the  7th  Feb.  1859  the  defendant  happening  to  be  on 
the  quay  at  Lydney  Basin,  saw  a  large  pile  of  junk  or 
bags  partially  covered  with  tarpaulin ;  amongst  them 
be  saw  one  sack  bearing  his  trade-mark  filled  with 
junk ;  he  lifted  the  tarpaulin  and  saw  several  other  of 
his  sacks.  He  was  informed  the  sacks  had  been  sent 
to  the  basin  by  the  plaintiff  to  be  shipped  to  Bristol. 
The  defendant  then  went  to  the  police-station,  and 
afterwards  before  a  magistrate,  when  he  laid  the 
fallowing  information : 

"  Gloucestershire,  to  wit. — The  information  and  com- 
plaint of  Richard  Watts  White,  taken  upon  oath  this 
7th  day  of  February,  in  the  year  of  our  Lord  1859, 
Wore  the  muier*igned,  one  of  her  Majesty's  justices  of 
the  peace  in  and  f  <r  the  said  county  of  Gloucester,  who 
says  he  has  reason  to  suspect,  and  does  suspect,  that 
some  sacks  and  pieces  of  sacks,  his  property,  have 
been  stolen,  and  are  now  lying  at  the  Lydney  Basin,  in 
the  pariah  of  Lydney,  in  the  county  of  Gloucester,  and 
are  in  the  possession  of  Thomas  Wyatt,  of  Coleford. 
"(Signed)  Richard  Watts  White. 
u  Taken  and  sworn,  &c" 

The  magistrate  thereupon  issued  the  following  war- 
rant:— 

u  Gloucestershire  to  wit. — To  the  constables  of  the 
comity  of  Gloucester,  and  to  all  other  peace  officers  in 
the  said  county  of  Gloucester.  Whereas  information 
hath  this  day  been  laid  before  the  undersigned,  one  of 
ber  Majesty's  justices  of  the  peace  in  and  for  the  said 
evanty  of  Gloucester,  by  Richard  Watts  White,  miller, 
that  he  has  reason  to  suspect,  and  does  suspect,  some 
sacks  and  pieces  of  sacks  his  property  have  been  stolen, 
and  are  now  lying  at  the  Lydney  Basin,  in  the  parish 
of  Lydney,  in  the  county  aforesaid.  These  are 
therefore  to  command  you  in  her  Majesty's  name  forth- 
with, with  proper  assistance,  in  the  daytime  to  enter 
<och  premises,  and  there  diligently  search  for  the  said 
puds,  and  if  the  same  or  any  part  thereof  shall  be 
found  upon  such  search,  that  you  bring  the  goods  so 
found,  and  also  the  body  of  Thomas  Wyatt,  of  Coles- 
ford,  who  claims  the  said  property;  and  oath  now 
being  made  before  me  substantiating  the  matter  of  such 
information,  these  are  therefore  to  command  you  in 
her  Majesty's  name  forthwith  to  apprehend  the  said 
Thoina*  Wyatt,  and  bring  him  before  some  or  one  of 
her  Majesty's  justices  in  and  for  the  said  county,  to 
rower  to  the  said  information,  and  to  be  further  dealt 
with  according  to  law.  Given  under  my  hand  and  seal, 
this  7th  day  of  February,  in  the  year  of  our  Lord  1859, 
at  Lydney,  in  the  county  aforesaid." 

(Signed)   Thomas  Allaway." 


it* 


On  the  search  being  made  in  the  heap  of  sacks  at 
the  basin,  a  number  of  sacks  and  parts  of  sacks  witli 
the  mark  of  defendant  were  found  and  taken  possession 
of  by  the  police.  In  the  course  of  the  afternoon  the 
plaintiff  came  down  to  the  basin ;  he  was  taken  into 
custody  and  conveyed  before  a  magistrate,  who 
admitted  him  to  bail.  The  next  day  he  appeared  before 
the  magistrates  at  petty  sessions ;  the  defendant  was 
examined,  and  in  support  of  his  information,  after 
identifying  the  sacks  as  his  property,  stated  that  he 
lost  about  1000  sacks  a-year  from  their  not  being  re- 
turned by  his  customers,  but  some  had  been  stolen 
from  him ;  nor  had  he  lost  any  by  any  other  means  than 
their  non-return  by  his  customers ;  he  could  not  state 
when  the  sacks  in  question  had  been  in  his  possession. 
The  magistrates  dismissed  the  charge,  and  the  sacks 
were  eventually  given  up  to  the  plaintiff. 

At  the  close  of  the  plaintiff's  case  the  learned  judge 
intimated  his  opinion  that  there  was  reasonable  and 
piobable  cause  for  the  search-warrant,  but  not  for  the 
arrest.  A  verdict  was  eventually  entered  for  the 
plaintiff,  damages  202.,  thus  divided  :  on  the  first 
count,  20s. ;  on  the  second  count,  4L  ;  on  the  third, 
15/.  A  rule  was  subsequently  obtained  to  enter  the 
verdict  for  defendant  on  the  second  and  third 
counts. 

Huddleston,  Q.C.  and  Gray  now  showed  cause.— 
There  was  an  entire  absence  of  reasonable  *nd  probable 
cause  for  the  proceedings  of  defendant.  The  plaintiff 
was  in  the  habit  of  dealing  in  old  sacks  and  bags. 
There  was  no  disguise  about  the  transaction,  the  sacks 
were  placed  openly  on  the  quay.  The  application  for 
the  search-warrant  supposes  that  the  party  has  pos- 
session of  the  property  criminally.  He  would  not 
grant  the  warrant  unless  it  was  stated  that  the  party 
holding  the  goods  had  got  possession  of  them  by  cri- 
minal means.  What  reason  had  defendant  to  suppose 
the  sacks  were  stolen  ?  Millers  lose  sacks  every  day,  and 
there  was  no  justification  for  his  imputing  a  crime  to 
the  plaintiff.  Even  if  there  was  reasonable  and 
probable  cause  for  the  search-warrant,  there  was  none 
for  the  arrest,  and  defendant  is  responsible  for  it.  The 
amount  of  damages  was  settled  by  the  judge,  and  the 
question  of  malice  was  not  left  to  the  jury,  but  is  still 
open  to  the  court  They  chVd  Webb  v.  Ross,  4  H.  & 
N.  Ill ;  32  L.  T.  Rep.  282;  Elite  v.  Smith,  I  Dow. 
&  Ry.  97  ;  2  Hale's  Pleas  of  the  Crown,  150. 

Ptgott,  Serjt  and  Powell  in  support  of  the  rule. — 
The  learned  judge  was  clearly  of  opinion  there  was  no 
evidence  of  malice,  and  did  not  reserve  that  question. 
The  evidence  showed  ample  reason  for  the  search-war- 
rant, and  the  judge  ruled  there  was  reasonable  and 
probable  cause  for  it.  The  defendant  was  not  respon- 
sible for  anything  else.  The  warrant  for  the  arrest 
was  the  act  of  the  magistrate.  It  is  usual,  when  a 
search-warrant  is  granted,  to  order  the  arrest  if  the 
goods  are  found:  (Hale's  Pleas  of  the  Crown,  150; 
Burn's  Justice,  tit.  "  bearch,  Warrant.") 

Cur.  adr.  vult. 

Feb.  14. — Bramwell,  B.  delivered  judgment. — I 
have  sp  'ken  to  my  brother  Willes  about  this  case,  and 
he  reports  that  the  question  of  malice  was  not  re- 
served. The  learned  judge  ruled  that  there  was  an 
absence  of  reasonable  and  probable  cause  for  causing 
the  plaintiff  to  be  apprehended ;  but  that  there  was  no 
absence  of  reasonable  and  probable  cause  for  causing 
the  search-warrant  to  be  issued.  The  truth  is  that  ho 
was  under  the  same  impression  (which  turns  out  to  be 
erroneous)  as  I  believe  we  were  all  here,  and  the  coun- 
sel were  also  till  the  matter  came  to  be  looked  into, 
that  the  application  f«r  the  search-warrant  does  not 
(as  it  now  turns  out  we  all  thought  it  did)  involve  the 
application  for  a  warrant  to  arrest.  It  turns  out  that 
the  application  for  the  one  involves  the  app  ication  for 
the  other,  and  upon  explaining  this  to  my  brothir 
Willes,  he  said  that  he  had  only  expressed  an  opinion 
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enough  for  the  decision  of  the  case  for  the  moment, 
and  he  would  consider  it  as  though  be  had  expressed  no 
opinion  upon  it  at  all.  That  being  so,  the  question  U 
reduced  to  this— Is  there  an  absence  of  reasonable  and 
probable  cause  shown  for  the  information  which  the 
defendant  swore  before  the  magistrate  ?  Because  that 
is  what  he  has  done.  All  that  follows  from  it  is  the 
consequence  of  that.  But  the  question  is,  whether  an 
absence  of  reasonable  and  probable  cause  for  that  is 
shown,  and  I  am  of  opinion  that  an  absence  of  reason- 
able and  probable  cause  for  laying  that  information  is  not 
shown.  It  is  not  necessary  to  go  into  minute  details 
upon  the  matter,  but  I  will  say  this — the  defendant  is  a 
miller,  and  he  swears  that  he  loses  a  thousand  sacks  a- 
year.  He  says,  indeed,  that  he  only  loses  them  by  his 
customers  not  returning  them.  Hence  it  was  argued, 
very  forcibly,  how  could  he  say  they  were  stolen  from 
him  under  those  circumstances  ?  He  does  not  say  they 
were  stolen  from  him.  It  was  also  urged,  if  he  cannot 
say  they  were  stolen  from  him,  how  could  he  say  they 
were  stolen  from  anybody  else  ?  To  which  the  answer 
is,  he  does  not  say  they  were  stolen,  but  believes  they 
were.  The  question  is,  whether  it  is  a  wholly  unrea- 
sonable belief  for  a  man  who  has  a  thousand  sacks  not 
returned  to  him  from  his  customers  to  entertain — 
whether  it  is  unreasonable  for  him  to  think,  when  he 
sees  a  quantity  of  sacks,  some  of  which  are  new — not 
many,  perhaps— cut  up  into  waste,  and  being  mad? 
away  with  for  the  purpose  of  being  turned  into  paper, 
that  they  are  his  sacks.  The  new  ones  are  of  impor- 
tance, undoubtedly,  in  this  matter,  because,  if  they  had 
been  old  ones,  and  unfit  for  use,  there  would  have  been 
no  ground  for  thinking  that  any  of  those  had  been 
stolen  ;  but  some  of  them  being  new,  it  seems  impos- 
sible to  say  that  there  was  an  absence  of  reasonable  and 
probable  cause.  All  the  rest  of  the  deposition  is  true — 
namely,  that  they  were  on  the  wharf,  and  that  they 
were  in  the  custody  of  the  plaintiff.  For  these  reasons, 
therefore,  it  appears  to  me  that  the  plaintiff  h.ts  not 
shown  an  absence  of  reasonable  and  probable  cause  for 
the  information  of  the  defendant,  and  that  being  so, 
the  latter  is  entitled  to  make  this  rule  absolute — the 
effect  of  which  is,  as  I  understand,  that  the  verdict 
stands  f or  K 

Channels,  B. — I  am  entirely  of  the  same  opinion. 
Upon  the  point  of  malice  I  shall  say  nothing ;  first, 
because  I  understand  from  my  brother  Bramwell,  after 
consultation  with  my  brother  Willes,  that  it  was  not 
reserved,  and  in  the  next  place  it  is  not  necessary  in 
the  view  I  take  of  this  case.  I  certainly  was  under 
the  impression  at  first,  during  a  part  of  the  argument 
(and  which  appears  to  have  prevailed  with  my  brother 
Willes),  that  there  was  a  distinction  between  this 
warrant,  so  far  as  it  authorised  them  to  search  the 
premises  where  the  sacks  were,  and  so  far  as  it 
authorised  the  apprehension  of  the  party  named  in  it. 
But  it  appears  to  me,  upon  looking  into  the  autho- 
rities in  Burn's  Justice,  and  especially  looking  into 
Hale's  Pleas  of  the  Crown,  that  the  magistrate  was  not 
only  at  liberty  to  issue,  but  would  issue  as  of  course, 
a  warrant  with  this  double  aspect — if  I  may  use  such 
an  expression.  I  do  not  understand  it  to  be  an  appli- 
cation for  a  warrant  to  arrest  a  person  on  a  charge  of 
felony,  and  be  brought  before  a  magistrate  to  be  dealt 
with  according  to  law.  A  warrant  in  that  form  is 
warranted  by  the  authorities.  It  seems  to  me  that  the 
question  is,  was  there  a  want  of  reasonable  and  pro- 
bable cause  for  the  information  which  the  defendant 
laid  before  the  magistrate  ?  Now  1  agree  that  all  the 
circumstances  are  entirely  explained  by  what  after- 
wards occurred,  and  that  the  plaintiff  is  involved  in  no 
imputation  whatever;  but  we  are  to  look  at  what 
determined  and  justified  the  impression  on  the  mind  of 
the  defendant  the  moment  before  he  laid  the  informa- 
tion. He  sees  a  tvpaulin ;  the  use  of  it  is  well  ex- 
plained, but  still  he  sees  enough  to  be  satisfied  that 


under  that  tarpaulin  would  be  found  some  of  his  pro- 
perty. He  found  one  or  two  sacks,  no  doubt  his  pro- 
perty, bearing  his  trade-mark  upon  them;  and  in  one 
sack,  if  not  two,  he  finds  strips  of  sacks,  evidently 
strips  of  new  sacks  ;  aud  with  marks  upon  them 
sufficient  to  enable  him  to  distinguish  those  as  his  pro- 
perty. I  think  that  there  was  no  want  of  reasonable 
and  probable  cause  such  as  would  entitle  the  plaintiff 
to  maintain  the  action  upon  the  second  count, 
either  for  the  4/L  in  respect  of  the  search-warrant, 
or  for  the  15/.  in  respect  of  the  apprehension 
that  took  place.  The  result,  therefore,  is,  as  my 
brother  Bramwell  has  said,  that  the  verdict  will  stand 
for  the  sum  of  U  Rule  absolute. 


CROWN  OASES  RESERVED. 

Reported  by  Joey  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  Jan.  21. 
(Before  Erle,  C.J.,  Wig  htm  an  and  Williams,  J  J., 
Watson,  B.  and  Hill,  J.) 
Reg.  v.  William  Hughes. 
Felony — Accessory  be/ore  the  fact — Convict*  >u  after 
acquittal  of  the  principal  charged— \\  §  12  Vict. 
c.  46,  «.  1 — General  verdict  on  counts  for  larceny 
and  receiving. 
The  first  two  counts  of  an  indictment  charged  A.  and 
B.  with  stealing,  and  the  third  charged  B.  with  felo- 
niously receiving.     A.   was  acquitted,   no  evidence 
having  been  offered  against  him,  that  he  might  be  a 
witness  against  B.     Upon  his  and  othrr   evidence 
which  proved  that  B.  was  an  accessory  before  the 
fact  of  the  stealing,  the  jury  found  a  general  ver- 
dict of  guilty  against  B.,  which  was  so  entered  «/« ; 
field,  th*tt  the  conviction  was  gvod,  the  11  4  12  Vict, 
c.  46,  *.  1,  making  an  accessory  before  the  fad  a 
principal  felon,  and  that  therefore  the  conviction  of 
the  prisoner  is  not  nou  a  conditio*  prevalent  to  Uw. 
conviction  of  an  accessory  before  ti>e  fid,  tmd  that 
there  was  iu>  inconsistency  in  an  accessory  before  the 
fact  being  also  a  r.  ceiver. 
Case  reserved  by  the  Recorder  of  Manchester. 
At  the  Court  of  Quarter  Sessions  holden  in  and  for 
the  city  of  Manchester,  in  the  county  of  Lancaster,  on 
the  2nd  Jan.  18G0  : 

John  Hall  and  Henry  Hughes  were  tried  before  me  on 
the  annexed  indictment;  both  pleaded  not  guilty. 
After  the  ju  y  were  charged  the  learned  counsel  for  the 
prosecution  said  he  did  not  propose  to  offer  any  evidence 
against  Hall,  and  applied  to  have  him  acquitted  in  order 
that  he  might  be  examined  as  a  witness ;  and  on  his 
assuring  me  that  in  his  judgment  that  course  would 
serve  the  ends  of  justice,  I  acceded  to  it,  and  he  was 
acquitted  and  called  as  the  first  witness. 

He  had  been  thirteen  months  in  the  service  of  the 
prosecutors,  and  according  to  his  evidence  Hughes  first 
solicited  him  to  rob  his  master  on  the  20th  or  22nd  of 
Nov.,  asking  him  if  he  could  get  him  a  few  pounds  of 
fents,  and  he  would  keep  it  dark,  and  to  bring  them  to 
him  at  any  time,  and  they  would  be  right.  That  ac- 
cordingly the  next  day  he  took  eight  pounds  of  patch- 
work, which  he  had  stolen  from  his  masters,  to  Hughes, 
who  gave  him  half-a-crown  for  it,  the  selling  price 
being  Id.  per  lb.  This  p.ttchwoik  was  afterwards 
found  in  Hughes's  cellar  (his  place  of  business),  and 
he  stated  that  he  had  got  it  from  HalL 

That  on  the  Monday  following  he  was  passing 
Hughes1  place,  who  called  him  in  and  asked  if  he 
could  get  him  any  more  of  those  fents ;  he  said  he 
could,  and  it  was  arranged  between  them  that  a  person 
of  the  name  of  Lowe,  who  was  called  into  the  cellar, 
should  go  next  day  to  the  warehouse  of  Hall's  masters 
100,  Moseley-street,  and  bring  the  parcel  he  was  there 
to  grt  from  Hall  to  Hughes. 

Lowe,  who  did  not  appear  to  be  aware  of  the  nature 
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of  the  transaction  between  Hall  and  Hughes,  forgot  his 
appointment. 

Hall  went  the  same  afternoon  to  inquire  why  the 
man  had  not  come ;  he  was  sent  for  to  Hughes"  place, 
and  said  he  had  got  drunk  and  forgot  it,  and  it  was 
then  arranged  between  Hughes  and  Hall  and  Lowe, 
that  Lowe  should  goto  the  warehouse  of  the  prosecutors, 
100,  Moseley-street,  next  morning,  the  30th  Nov.,  at 
half-past  eight,  and  there  receive  a  parcel  to  be  given  to 
ban  by  Hall,  and  bring  it  to  Hughes,  and  Hughes  di- 
ieeted  him  to  bring  the  parcel  to  his  cellar  (which  was 
his  place  of  business  and  was  under  a  public-house), 
bat  if  he  was  not  in  when  he  came  with  it,  he  was  to 
take  the  parcel  into  that  public-house  and  leave  it 
there  for  him  (Hughes)  until  he  returned.  On  the 
morning  of  the  30th  Nov.,  Hall  opened  the  warehouse 
at  a  quarter  past  eight,  and  found  Lowe  there  waiting 
for  hire,  and  ab  ut  a  quarter  to  nine  Hall  gave  him  a 
handle  of  fents  that  belonged  to  his  masters,  and  he 
went  away  with  them. 

A  policeman  on  duty  in  the  neighbourhood  saw  Lowe 
carrying  thia  bundle  on  his  shoulder,  followed  him  and 
taw  him  take  it  into  the  public-house  over  Hughes' 
cellar,  which  was  then  shut,  and  on  going  into  the 
kitchen  of  the  public-house  he  saw  the  bundle  lying  on 
the  kitchen-table  there,  and  from  the  account  given  of 
it  by  Lowe  he  took  it  to  the  station.  Another  police- 
man took  immediate  possession  of  Hughes'  cellar,  and 
waited  till  he  came  in,  and  asked  him  if  he  had  sent  a 
man  for  any  goods  that  morning ;  he  replied,  "  I  have 
sent  a  man  for  some  prints  to  100,  Moseley-street"  He 
was  then  taken  into  custody. 

The  patchwork  or  fents  found  in  Hughes'  cellar,  and 
which  he  said  he  had  got  from  Hall,  and  the  bundle  of 
prints  brought  by  Lowe  from  100,  Moseley-street,  to  the 
said  public-house,  were  identified  by  the  prosecutors  as 
their  property. 

Mr.  Wheeler  appeared  as  counsel  for  Hughes,  and 
cross-examined  the  witness,  and  addressed  the  jury 
oo  behalf  of  Hughes,  contending  that  they  ought  ut- 
terly to  disregard  everything  that  Hall  had  said,  and 
acquit  his  client. 

I  summed  up  the  evidence,  and  told  the  jury  that 
they  alone  were  to  decide  on  the  credit  to  be  given  to 
the  witnesses,  but  that,  if  they  believed  Hall  to  the  full 
extent  of  his  evidence,  Hughes  was  a  guilty  partici- 
pator in  both  larcenies.  That  if  they  doubted  about 
that,  they  would  have  to  consider  whether  they  were  or 
were  not  satisfied  that  he  received  the  property  know- 
ing it  to  have  been  stolen.  And  with  reference  to  the 
fact  of  receipt  of  the  second  parcel  of  goods  which 
Lowe  was  sent  for  by  Hughes,  with  directions  in 
ease  he  should  be  out  when  he  came  to  leave  it 
for  him  at  the  said  public-house,  and  Lowe  having 
done  so,  I  told  them  that  was  as  much  a  receipt 
by  him  as  if  it  had  been  brought  to  him  in  his  cellar 
rod  left  there. 

The  jury  retired  si  seven  o'clock  to  consider  their 
verdict,  and  I  left  the  court.  They  some  time  after- 
wards gave  a  general  verdict  of  guilty,  which  was  so 
entered.  They  strongly  recommended  the  prisoner  to 
mercy. 

The  question  for  the  opinion  of  the  court  is — 

Whether,  as  the  facts  showed  that  Hughes,  if 
guilty  at  all  of  the  larceny,  was  guilty  only  as  an 
accessary  before  the  fact,  and  Hall  the  principal  having 
b*n  acquitted,  I  ought  not  to  have  told  the  jury  that 
Hoghes  was  entitled  to  his  acquittal  on  the  counts  for 
larceny,  and  that  they  were  to  confine  their  attention 
to  the  count  for  receiving  only ;  and  if  I  ought  so  to  have 
faded  them,  whether,  on  this  general  verdict,  judg- 
ment can  now  be  pronounced  on  the  count  for 
receiriag, 

Hughes  was  admitted  to  bail  to  appearand  receive 
judgment  when  called  upon. 

Boot.  U.  Abmstroho,  Recorder  of  Manchester. 


COPY   OF    INDICTMENT. 

City  of  Manchester,  in  the  county  of  Lancaster,  to 
wit. — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  William  Hull  and  William  Hughes, 
late  of  the  city  of  Manchester,  in  the  county  of  Lan- 
caster, on  the  22nd  day  of  November,  in  the  year  of 
our  Lord  1859,  at  the  city  aforesaid,  and  within  the 
jurisdiction  of  this  court,  and  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  the  seve- 
ral acts  of  stealing  charged  in  this  indictment,  ten 
pounds  weight  of  cotton  fents,  of  the  property  of 
William  Henry  Smith  and  another,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Wil- 
liam Hall  and  William  Hughes,  on  the  30th  day  of 
November  in  the  year  aforesaid,  and  within  the  juris- 
diction of  this  court,  and  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  the  several 
acts  of  stealing  charged  in  this  indictment,  18lbs. 
weight  of  cotton  fents,  of  the  property  of  the  said 
William  Henry  Smith  and  another,  then  and  there 
being  found,  feloniously  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity. 

Third  count — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  William 
Hughes  afterwards,  to  wit  on  the  same  day  and  year 
aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  aforesaid,  the  property  afore- 
said, before  then  feloniously  stolen,  taken  and  carried 
away,  feloniously  did  receive  and  have,  he  the  said  Wil- 
liam Hughes  then  and  there  well  knowing  the  same  to 
have  been  feloniously  stolen,  taken  and  carried  away, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

William  Hall,  not  guilty. 

William  Hughes,  guilty. 

Dr.  fVheeler  (Hopwihtd  with  him)  for  the  prisoner. 
— First,  the  prisoner  Hall  having  been  acquitted  of  the 
larceny,  and  Hughes  having  been  found  guilty  on  evi- 
dence of  being  an  accessory  before  the  fact,  it  is  con- 
tended that  that  conviction  cannot  be  supported.  The 
finding  is  inconsistent,  for  if  Hall  did  not  commit  the 
larceny,  how  could  Hughes  be  an  accessory  ?  and  there 
was  no  evidence  to  support  the  charge  against  Hughes 
except  as  an  accessory  t  before  the  fact.  If  two  per- 
sous  are  indicted  for  conspiracy,  and  one  be  acquitted, 
the  other  cannot  be  convicted.  The  accessory  shall  not 
be  constrained  to  answer  to  his  indictment  till  the 
principal  be  tried  (9  E.  4,  48  a) ;  but  if  he  will  waive 
that  benefit,  and  put  himself  upon  his  trial  before  the 
principal  be  tried,  he  may,  and  his  acquittal  or  convic- 
tion upon  that  trial  is  good :  (Stamf.  P.  C.  lib.  1, 
c  49  f,  46  b.)  But  it  seems  necessary  in  such  a  case 
to  respite  judgment  till  the  principal  be  convicted  and 
attaint ;  for  if  the  principal  be  after  acquitted,  that 
conviction  of  the  accessory  is  annulled,  and  no  judg- 
ment ought  to  be  given  against  him,  but  if  he  be  ac- 
quitted of  the  accessory  that  acquittal  is  good,  and  he 
shall  be  discharged:"  (1  Hale  P.  C.  623.)  The 
11  &  12  Vict  c  46,  s.  1,  which  enacts  "  that  if  any 
person  shall  become  an  accessory  before  the  fact  to  any 
felony,  whether  the  same  be  4  felony  at  common  law 
or  by  statute,  such  person  may  be  indicted,  tried,  con- 
victed and  punished  in  all  respects  as  if  he  were  a 
principal  felon,"  simply  alters  the  form  of  pleading 
only.  The  old  law  stands  as  before :  "  If  A  be 
arrested,  or  in  prison  for  felony,  and  B.  rescues  him, 
or  the  gaoler  suffers  him  voluntarily  to  escape,  though 
this  be  a  distinct  felony  in  B.  the  rescuer,  and  in  the 
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gaoler,  for  which  they  may  be  presently  indicted,  yet 
they  shall  not  be  arraigned  or  put  to  answer  till  A.  be 
convicted  and  attainted  by  judgment :"  (2  Hale  P.  C. 
223  )  And  the  same  rule  holds  with  regard  to  acces- 
sories generally. 

Hill,  J. — The  preamble  of  11  &  12  Vict  c.  46,  is, 
44  Whereas  it  is  expedient  that  any  accessory  before  the 
fact  to  felony  should  be  liable  to  be  indicted,  tried,  con- 
victed and  punished  in  all  respects  like  the  principal, 
as  is  now  the  case  in  treason  and  in  all  misdemeanors, 
be  it  enacted,'*  &c  That  to  my  mind  is  a  strong  in- 
dication that  the  Legislature  intended  to  make  the 
guilt  of  an  accessory  the  same  as  that  of  a  principal ; 
and  the  enacting  part  seems  to  make  them  both  prin- 
cipal felons. 

Wheeler. — There  is  nothing  in  the  statute,  it  is  sub- 
mitted, which  makes  the  accessory  liable,  if  the  thief  is 
acquitted  of  the  charge.  The  words,  "  indicted,  tried, 
convicted  and  punished,11  refer  to  the  mode  of  proce- 
dure only. 

Wiqhtman,  J. — If  the  accessory  has  been  tried, 
convicted  and  senteuced  before  the  principal  is  tried  and 
acquitted,  could  he  bring  a  writ  of  error  ?  It  might  be 
that  the  sentence  had  expired  before  the  trial  and  ac- 
quittal of  the  principal,  I  therefore  think  the  enactment 
intended  to  make  the  accessory  a  principal. 

Wheeler. — It  is  contended  that  the  statute  intended 
to  make  no  further  change  with  regard  to  accessories 
before  the  fact  than  what  the  judges  did  of  their  own 
authority  with  regard  to  accessories  after  the  fact.  As 
to  the  second  point — the  general  verdict.  The  recorder 
charged  the  jury,  if  they  had  any  doubt  as  to 
Hughes  being  a  participator  in  the  larcenies,  to  consider 
the  count  for  receiving,  and  to  find  their  verdict  as  to 
one  or  other  of  the  charges.  The  jury,  however,  re- 
turned a  general  verdict,  which  it  is  not  possible  to 
apply ;  for  if  Hall  was  not  the  thief,  then  Hughes 
could  not  be  a  receiver :  (statutes  cited,  7  Geo.  4,  c 
64,  a.  9 ;  14  &  15  Vict  c  100,  s.  15.) 

Sowter,  for  the  prosecution,  was  not  called  upon. 

Erlb,  C.J. — We  are  all  of  opinion  that  the  conviction 
was  right,  notwithstanding  the  points  relied  upon  by  the 
prisoner's  counsel.  This  was  an  indictment  against  Hall 
and  Hughes,  in  the  first  and  second  counts  for  larceny, 
and  in  the  third  against  Hughes  only,  for  feloniously  re- 
ceiving, and  no  evidence  being  offered  against  Hall,  the 
jury  were  directed  to  acquit  him.  Hall  was  then  called 
as  a  witness  against  Hughes,  and  the  jury  found  Hughes 
guilty,  on  evidence  of  being  an  accessory  before  the 
fact  The  question  is,  is  that  an  inconsistency,  and 
docs  it  entitle  Hughes  to  be  acquitted?  Now,  we 
think  that  the  1 1  &  12  Vict  c  46,  s.  1,  has  made  the 
crime  <>f  being  an  accessory  before  the  fact  a  substan- 
tive felony,  and  that  the  old  law  making  the  conviction 
of  the  principal  felon  a  condition  precedent  to  the  con- 
viction of  the  accessory  before  the  fact  is  taken  away 
by  that  clause.  The  first  question  is,  whether  that 
enactment  meant  only  that  the  indictment  should  be 
cleared  of  technical  matters,  or  created  it  a  substantial 
felony.  Upon  that  we  are  of  opinion  that  the  statute 
made  it  a  substantive  absolute  felony,  the  being  an 
accessory  before  the  fact  Then,  where  the  accessory 
before  the  fact  is  first  convicted  and  sentenced,  is  there 
any  proceeding  by  error  or  otherwise  to  discharge  him? 
We  are  of  opinion  that  there  is  not  It  is  said  that  it 
might  be  that  his  sentence  would  expire  before  the  trial  of 
the  principal,  who  might  be  acquitted ;  but  we  are  of 
opinion  that  in  that  case  no  wrong  would  be  done. 
Whether  the  principal  b£  tried  before  or  at  some  time 
after  the  accessory  before  the  fact,  still  there  may  be 
guilt  in  the  accessory.  We  must  look  beyond  technical 
considerations,  and  see  whether  there  was  a  larceny. 
There  are  many  cases  in  which  an  acquittal  takes 
place,  and  yet  the  actual  guilt  is  clear.  Therefore  we 
are  of  opinion  that  the  statute  did  intend  to  create  the 
responsibility  of  an  accessory  before  the  fact  a  »ub- 


stantive  felony.  With  respect  to  the  second  point,  as 
to  the  general  verdict,  the  learned  recorder  having 
charged  the  jury,  left  the  court,  and  the  jury  some 
time  afterwards  returned  a  general  verdict  of  guilty, 
which  was  entered  upon  both  charges.  It  is  said  that 
that  is  an  inconsistency.  Looking  at  the  evidence, 
there  can  be  no  doubt  of  the  substantial  guilt  of  the 
prisoner,  and  the  court  will  make  every  intendment  to 
support  the  conviction  consistently  with  the  evidence. 
In  our  judgments  there  is  no  inconsistency  in  bein£  an 
accessory  before  the  fact  and  a  receiver  afterwards, 
and  we  think  that  the  jury  might  reasonably  and  logi- 
cally convict  the  prisoner  of  both  offences. 
The  rest  of  the  Court  concurring, 

Conviction  affirmed. 

Saturday,  Jan.  28. 
(Before  Erlb,  C.  J.,  Wightman  and  Williams,  JJ. 
Marten  and  Chaxnell,  BB.) 
Reg.  v.  Rachel  Wardroper. 
Husband  and  wife — Charge  of  joint  receiving — Pre- 
sumption of  marital  coercion. 
A.,  B.  and  BJ's  wife  were  indicted  jointly  for  burglary 
and  receiving;  the  jury  found  A.  guilty  of  burglary, 
and  B.  and  his  wife  of  receiving.  Part  of  the  property 
was  found  in  BJ's  house,  and  from  that  fact,  and 
others,  the  jury  were  warranted  in  finding  B.  guilty 
of  receiving.     To  connect  the  wife  with  the  matter, 
it  was  proved  that  some  time  after  the  burglary  the 
wife  was  seen  dealing  with  part  of  the  stolen  thing*, 
when  she  made  a  statement  importing  a  knowledge 
tftat  the  things  bid  been  stolen,  and  that  they  were  to 
be  made  away  with.    The  judge  at  the  trial  declined  to 
le-tve  it  to  the  jury  to  find  whether  BJ's  wife  received 
things  from  her  husband  or  in  his  absence,  and  the 
jury  found  B.'s  wife  guilty  of  receiving : 
Held,  that  the  conviction  could  not  be  supported. 

The  prisoner  was  indicted  at  the  last  Newcastle 
Assizes,  together  with  her  husband  and  a  man  named 
Prishous,  for  burglary  and  receiving. 

The  jury  found  Prishous  guilty  of  housebreaking, 
and  the  prisoner  and  her  husband  of  receiving. 

The  housebreaking  was  the  breaking  into  a  jewellers 
shop  at  Newcastle,  and  committing  a  very  extensive 
robbery  of  the  stock. 

The  property  stolen  consisted,  amongst  a  great 
variety  of  other  things,  of  rings,  watch-keys,  brooches, 
stones  for  being  set  in  brooches,  and  foreign  coins. 

There  was  evidence  of  part  of  the  stolen  property 
being  found  in  the  house  where  the  prisoner  and  her 
husband  lived  together,  and  of  other  circumstances 
which  I  think  warranted  the  jury  in  finding  the  hus- 
band guilty  of  receiving,  but  except  what  follows  there 
was  no  evidence  which  peculiarly  affected  the  prisoner. 
A  young  woman  deposed  that  some  time  after  the 
burglary  the  prisoner,  in  the  absence  of  her  husband, 
produced  to  her  a  quantity  of  watch-keys,  brooches, 
stones  fer  being  set  in  brooches,  and  coins,  and  said 
they  were  to  be  destroyed ;  that  she  said  she  had  been 
down  the  street  changing  some  foreign  money,  and 
thought  she  was  going  to  be  taken  up  for  it ;  and  that 
she  asked  her  (the  young  woman)  to  come  down  if  she 
was  taken  and  collect  the  largest  coins,  and  say  a 
foreign  captain  had  given  them  to  her  (she  being  a  pros- 
titute). 

I  think  there  was  evidence  that  all  those  articles 
were  part  of  the  stolen  property. 

It  wss  also  proved  that  at  the  time  of  the  prisoner's 
apprehension,  she  had  upon  her  fingers  some  of  the 
stolen  rings. 

At  the  close  of  the  case  for  the  prosecution  it  was 
submitted  by  counsel  for  the  prisoners,  that  as  against 
Rachel  Wardroper  there  was  no  evidence  that  she  re- 
ceived the  articles,  either  in  the  absence  of  the  husband, 
or  from  any  other  person  than  him,  and  that  if  there 
was  evidence  for  the  jury,   the  question   would  be 
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whether  she  received  them  from  him,  and  if  not  from 
him,  whether  she  received  them  in  his  absence. 

I  ruled  thai  there  was  evidence  for  the  jury,  and  did 
Mt  leave  either  of  those  questions  to  them.  The  jury 
convicted  the  prisoner,  and  I  thought  her  conviction 
ri^ht ;  but  after  the  jury  had  found  their  verdict  I  was 
a.sked  to  inquire  whether  the  jury  found  that  the  pri- 
soner received  the  articles  in  question  from  her  hus- 
band, or  in  his  absence.     I  declined  to  do  so. 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  the  prisoner  was  rightly  convicted,  as- 
ratning  that  all  the  other  evidence  as  to  the  receiving 
was  of  such  a  character  as  to  entitle  her  to  be  acquitted, 
hj  reason  of  her  relation  of  wife  to  the  other  con- 
victed receiver. 

If  they  think  she  was  not  rightly  convicted,  they 
will  please  dhvet  the  prisoner  to  be  discharged. 

The  following  cases  were  relied  on  at  the  trial  on 
the  part  of  the  prisoner:  — 

Archers  case,  1  Moo.  C.  C.  143,  where  husband 
and  wife  were  convicted  on  a  joint  indictment  for 
weiring  stolen  goods,  it  was  held  that  the  conviction 
•f  the  wife  was  bud,  it  not  having  been  left  to  the 
jirr  to  *ay  whether  she  received  the  goods  in  the 
absence  of  her  husband. 

%.  v  Broola*  6  Cox  C.  C.  148 :  a  wife  received 
from  her  husband  goods  which  be  had  stolen,  she 
knowing  at  the  time  that  they  were  stolen,  and  she 
fndeaToured  afterwards  to  prevent  their  discovery. 
The  judge  told  the  jury  that,  as  her  husband  had 
delivered  the  stolen  articles  to  the  prisoner,  the  law 
presumed  that  she  acted  under  his  control  in  receiving 
them,  but  that  this  presumption  might  be  rebutted.  If, 
therefore,  in  considering  the  evidence  they  were  per- 
fectly satisfied  that  at  the  time  when  she  received  any 
of  the  articles  she  knew  that  they  were  stolen,  and  in 
receiving  them  acted  voluntarily  and  with  a  fraudulent 
intention,  she  might  be  found  guilty.  The  jury  having 
frond  her  guilty,  the  Court  of  Criminal  Appeal 
quashed  the  conviction. 

Eblr,  CJ.— The  court  thinks  that  there  were 
sifrvnt  circumstances  in  the  case  to  authorise  the 
p  wooer's  counsel  to  request  the  learned  judge  to  put 
the  question  he  desired  to  the  jury,  so  that  the  point 
«h«juld  have  been  left  to  the  jury  for  their  determina- 
tion. It  was  perfectly  consistent  with  the  facts  proved 
that  the  goods  might  have  been  taken  to  and  received 
by  the  husband  at  his  own  house,  and  so  come  into  the 
pisseaskm  of  the  wife  through  her  husband,  in  a  manner 
that  did  not  render  her  Cable  to  be  convicted.  The 
goods  clearly  were  taken  to  the  husband's  house.  If 
tl»  question  had  been  left  to  the  jury,  and  they  had 
convicted  the  wife,  the  court  would  have  supported  that 
awvietion,  but  as  it  had  not  been  so  left,  the  court 
thought  it  more  satisfactory  that  her  conviction  should 
be  quashed. 

Williams,  J.  delivered  a  similar  judgment 

Maettji,   B.  —  On  consideration,  I    think  that   I 

oognt  to  have  dealt  differently  with  this  case  at  the 

trial,  and  called  the  attention  of  the  jury  with  greater 

**wicy  to    the  law    on  the  subject.       I  am    not 

noshed  that  I  dealt  as  I  ought  to  have  done  with  the 
case. 

Wiobtmax,  J.  — The  charge  was  of  a  joint 
receiving. 

CiLunrtix,  B. — I  am  of  opinion  also  that  the 
prisoner  was  entitled  to  have  the  questions  suggested 
W  the  counsel  left  to  the  jury.  I  attach  great  import- 
fj*  to  the  fact  of  the  charge  being  a  joint  receipt 
V  W  and  her  husband.         Conviction  quashed. 


Souse  of  Herts. 


Mao.  C] 


Reported  by  JamksPatkrsok,  Em.,  of  the  Middle  Temple, 

Barrlster-at-Law. 


Wednesday,  Feb.  8. 

Kerr  f.  Wilkie. 

Statutory  truste*  s — Notice  of  meetings  under  the  statute 

— Adjournment  of  meeting — Notice  of  adjournment. 
A  statute  empowering  neighbouring  owners  to  build  a 
bridge,  wi'k  powers  of  rating  themselves,  c  instituted 
certain  persons  by  name,  and  all  others  deriving 
100/.  a-yearfrom  the  lands,  trustees.    Notice  was  to 
be  given  of  all  meetings  by  circular  sent  to  all  the 
trustees.    The  interpretation  clause  stated  trustees  to 
mean  "  the  acting  trustees  .•"* 
Held,   that  K.,  though  qualified  to  be  a  trustee,  yet 
not  bei/ig  among  those  named,  and  never  having 
acted,  was  not  entitled  to  any  notice  oj  the  meetings : 
Held,  further,  that  a  notice  of  a  meeting  stating  the 
purpose  thereof  extended  to  an  adjourned  meeting, 
and  that  no  notice  of  the  adj-urnment  teas  required 
to  be  given. 
Qutere,  whetlter  the  failure  to  give  notice  of  the  meetings 
to  any  one  of  the  acting  trustees  would  hare  vitiated 
the  proceedings  of  the  trustees  9 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Session  in  Scotland. 

A  statute  (15  Vict,  lxii.)  was  passed  in  1852,  called 
"  the  Kelvin  Bridge  Act,"  the  object  of  which  was  to 
enable  certain  trustees  to  build  a  bridge  for  the  im- 
provement of  a  locality  near  Glasgow,  and  for  that 
purpose  to  make  a  rate  on  the  adjoining  proprietors. 
The  first  section  enacted  that  John  Bain  (and  certain 
other  persons,  naming  them)  "  and  all  other  parties  who 
hold  or  derive  in  their  own  right,  or  who  may  here- 
after hold  or  derive  in  their  own  right,  the  sum  of  100/L 
sterling  of  annual  fen  duties  or  annual  rents  out  of  or 
from  any  part  of  the  lands  hereinafter  described, 
shall  be,  and  they  are  hereby  appointed,  the  trustees 
for  carrying  this  Act  into  execution,  and  shall  be  called 
"  the  Kelvin  Bridge  Trustees.*  The  2nd  section  enacted 
"that  when  and  so  often  as  the  number  of  trustees  acting 
under  the  authority  of  this  Act  shall  by  death,  refusal, 
or  incapacity  to  act  be  reduced  to  a  less  number  than 
ten,  it  shall  be  lawful  for  the  remaining  trustees  for 
the  time  being  at  their  next  meeting  to  appoint  other 
trustees  liable  to  be  rated  and  assessed  under  the  pro- 
visions of  this  Act,"  &c.  The  4th  section  required 
the  trustees  to  hold  meetings  at  least  once  every  three 
months,  "  and  the  first  meeting  of  the  trustees  shall  be 
held  within  three  months  after  the  passing  of  the  Act, 
and  shall  be  called  by  any  one  or  more  of  the  trustees, 
and  all  the  subsequent  meetings  of  the  trustees  shall 
be  called  by  the  clerk  to  the  trustees  (either  when  he 
himself  shall  find  it  necessary,  or  on  the  requisition  of 
any  one  of  the  trustees  or.  of  the  treasurer)  by  circular 
sent  through  the  post-office  to  each  trustee,  and  posted 
not  later  than  the  second  day  before  the  day  of  meet- 
ing, and  five  of  the  trustees  present  at  any  meeting 
shall  be  a  legal  quorum ;  and  the  trustees  present  at 
each  meeting  shall  elect  their  own  chairman,  and  the 
notices  calling  the  various  meetings  ►hall  specify  gene- 
rally the  business  to  be  transacted  thereat."  By  sect. 
34  "  no  rate  or  assessment  to  be  made  shall  be  valid 
unless  notice  of  the  intention  of  making  such  rate  or 
assessment,  and  of  the  time  at  which  the  same  is 
intended  to  be  made,  and  of  the  place  where  a  state- 
ment of  the  proposed  rate  shall  be  deposited  for 
inspection,  shall  be  given  by  the  clerk  of  the  trustees 
by  circular  to  all  the  proprietors  and  feuars  intended  to 
be  charged  with  such  rate,  or  their  respective  agents, 
and  posted  at  Glasgow  at  least  seven  day*  previously 
to  such  rate  being  made."  The  interpretation  clause, 
sect.  92,  enacted,  "  the  word  '  trustees '  shall  mean  the 
trustees  acting  by  virtue  of  this  Act." 

The  appellant  B.  Malcolm  Kerr,  barrister-at-law,  in 
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1854  commenced  an  action  of  reduction,  the  object  of 
which  was  to  set  aside  all  the  proceedings  of  the 
trustees  under  the  .statute,  on  the  following  groun  s:  — 
He  alleged  that  he  was  proprietor  of  certain  lands  in 
the  county,  which  were  comprehended  in  the  statute 
from  which  he  derived  in  his  own  right  upwards  of 
\OOL  of  annual  fen  dnties  and  rents;  that,  therefore, 
he  was  one  of  the  tr-istees  (though  not  individually 
named)  appointed  by  the  Act ;  that  a  meeting  of  the 
trus'ees  had  been  called  by  circular  in  1852,  with  a 
view  to  carry  the  Act  into  operation,  but  that  no 
circular  was  sent  to  him  giving  noticeof  such  meeting; 
that  another  meeting  had  been  called  by  circular,  the 
purpose  being  stated  to  bo  to  impose  an  assessment, 
but  that  no  such  circular  had  been  sent  to  the  plaintiff; 
that  this  meeting  to  -k  up  various  matters  of  business, 
but  did  not  impose  any  assessment ;  that  the  meeting 
adjourned  from  24th  Dec.  1852,  the  day  nn  which  it 
was  summoned,  till  the  5th  Jan.  thereafter.  This  ad- 
journed meeting  on  the  latter  day  imposed  an  assess- 
ment of  1/.  10.*.  per  acre.  A  subsequent  meeting  in 
185.3  also  imposed  a  similar  assessment  f«»r  the  follow- 
ing year.  Of  neither  of  those  meetings  had  the  plaintiff 
received  any  notice  whatever.  That  such  meetings 
were  therefore  illegal  and  void,  and  tiie  proceedings 
ought  to  be  set  aside. 

The  defendants,  the  Bri«lge  Trustees,  contended  that 
they  had  acted  within  the  powers  of  the  statute.  The 
Court  of  Session  held  that  wo  sufficient  ground  bad 
been  stated  for  setting  aside  the  proceedings ;  where- 
upon the  plaintiff  brought  this  appeal. 

Roll,  Q.C.  and  Andetton,  for  the  appellant,  con- 
tended that  by  the  1st  section  the  appellant  was  de  facto 
constituted  a  trustee  under  the  Act,  and  that  he  was 
entiil  d  to  a  notice  of  every  meeting.  The  statute  re- 
quired to  be  followed  strictly :  (/if.  v.  L<mghome,  4 
Ad.  &  E. ;  Mauler  v.  MowTeiff,  5  Bell's  Ap.  345 ; 
R.  v.  Croke,  1  Cowp.  26  ;  Frie-id  v.  Bennett,  3  C.  B., 
N.S.)  Moreover  there  was  no  notice  of  the  adjourned 
meeting  given,  and  the  notice  of  the  original  meeting 
did  not  cxt  nd  to  it. 

The  Attorney-General  (Bethel!)  and  RocVl,  Q.C, 
for  the  respondents,  contended  that  the  trustees  meant 
only  "  the  acting  trustees,"  and  no  others  reqnired 
notice  of  the  meetings ;  that  the  appellant  was  not  an 
"acting  trustee  ;  "  that  even  if  he  had  been  a  trustee 
within  the  meaning  of  the  Art,  the  omission  to  send  a 
notice  would  not  have  been  fatal ;  that  the  notice  of 
the  meeting  extended  to  the  adjournment :  (JScadding 
v.  Lorant,  3  H.  L.  Cas.  418.) 

Anderson  replied. 

The  Lord  Ciianokllor.  —  My  Lords,  I  am  of 
opinion,  ami  must  so  advise  your  Lordships,  that  there 
is  no  ground  whatever  for  this  appeal.  The  first 
ground  taken,  and  which  was,  I  think,  the  ground 
mainly  relied  upon  on  the  part  of  the  appellant,  seems 
to  me  to  be  wholly  untenable.  That  was,  that  no 
notice  was  given  to  the  plaintiff,  or  to  those  who  may 
be  denominated  the  qualified  trustees  of  the  adjourned 
meeting  at  which  the  rate  was  made.  Now,  my  Lords, 
I  am  of  opinion  that  it  was  not  necessary  to  give  notice 
to  that  class,  they  never  having  acted  as  trustees.  And 
with  reference  to  that,  I  look  to  the  definition  of  the 
word  "  trustees  *'  in  the  92nd  section  of  ths  Act  of 
Parliament,  where  we  are  desired  to  consider 
that  "  the  word  *  trustees '  sh  til  mean  the  trus- 
tees acting  by  viitue  of  this  Act."  These  trus- 
tees (if  they  are  to  be  considered  as  trustees) 
never  have  acted,  and  it  would  be  most  preposterous 
to  suppose  that  the  Legislature  intended  that  notice 
should  be  given  to  each  one  of  that  indefinite  body  of 
everything  that  was  to  be  done  at  any  meeting;  and 
that  if  any  <nc  of  them  did  not  receive  notice  it  would 
nullify  the  proceedings.  Their  qualification  is  given 
in  these  terms:  "And  all  other  parties  who  hold  or 
derive  in  their  own  right,  or  who  may  hereafter  hold 


or  derive  in  their  own  right,  the  sum  of   100/.  sterling 
of  annual  feu  duties,  or  annual  rents,  out  of  or  fmm 
any  part  of  the  lands  hereinafter  described."     Now, 
who  is  to  find  out   who  are  qualified  by  having  100/. 
derived  in  their  own  right,  or  hereafter  to  be  derived, 
not  only  of  annual  feu  duties,  of  which  there  is  some 
record,  but  of  annual   profits,    of  which  there   an1  no 
means  of  forming  any  judgment  ?     In  order  to  ex<  In  ie 
that,  the  definition  say*  that  none  are  to  be  e»m>id  -red 
as  trustees  except  they  have  acted  as  trustees,   and 
these  gentlemen  who  now  appear  as  appellants,  never 
having  acted  as  trustees,  no  notice  was  necessary  to  be 
given  to  them.      I  abstain  from  giving  any   opinion 
upon   the  question  whether,   they  being  trustees,  and 
having  acted  as  if  thev  were  without  any  had  faith,  an 
accidental  omission  to  serve   any   of  them  with  notice 
would  or  would  not  have  nullified  the    proceeding 
I  abstain  from  giving  any  opinion  upm  that  question, 
for  it  does  not  seem  necessary  for  the  House  to  con- 
sider it.      No*,  then,  we  come  to  the  other  objection, 
upon  which   Mr.   Kolt  relied    much    less    in  his  very 
luminous  argument,   that  is,  that  there  was  no  notice 
of  the  adjourned  meeting  as  regards  the  purpo>e  fur 
which  that  meeting  was  to  l>e  held.     Now,  my  Lords, 
whether  that  is  a  good  objection  or  not  depends  entirely 
upon  this,  whether  the   adjourned  meeting  was  to  be 
considered  as  pait  of  the  original  meeting;  that  is  to 
say,  whether  there   is   an   identity  between  the  two 
meetings.     If  the  adjourned  meeting  were  a  separate 
and  independent  new  meeting,  certainly  new   notice 
should  be  given  ;  and,  according  to  the  34th  section  of 
the  Act  of  Parliament,  without  such  notice  no  rate  ran 
be  made.     But,  my  Lords,  it  seems  to  me  quite  dear 
that  this  meeting  having  the  power  of  adjournment, 
and  having  exercised  that  power  bun&JLIe  when  the 
adjournment  took  place,  it  was  part  of  that  meeting, 
just  as  much  as  if  it  h*d  been  a  meeting  held  on  the 
same  day.     My  Lords,  supposing  that  there  had  been 
a  debate,  as  has  been  enggested  during  the  argument, 
and  that  during  that  debate  the  clock  had  st»uck  twelve 
at  night,  could  there  not  have  been  an  adjournment  till 
the  following  day  at  nine  o'clock,  and  would  not  the 
meeting  that  was  then  resumed  have  been  part  of  the 
meeting  which  had  taken  place  the  day  before  ?  I  can- 
not doubt  it  for  a  moment.     And  whether  the  adjourn- 
ment be  only  for  three  hours  or  for  three  days,  if  the 
proceeding  is  bm&fde,  can  make  no  difference.    Mr. 
R "It  very  properly  admitted  that  the  moment  you  *d- 
rait  identity  of  meeting,  no  more  is  to  be  said,  and  the 
notice  that  was  given  for  the  first  meeting  hohk  pvJ 
for  and  includes  all  the  other  meetings  following  upen 
it.     Now  there  has  been  a  great  deal  of  argument  as 
to  whether  the  case  of  Scudding  t.  Lorant,  relating  to 
the  parish  of  St.   Pancras,   applies  to  this  case,    it 
seems  to  me  that  it  does  completely  apply  to  it.    It 
seems  to  me  not  only  to  apply  in  its  principles,  but  in 
its  circumstances.     But,  independently  of  that  case,  I 
hold  it  to  be  quite  clear  that,  upon  general  prinripl«*N 
an  adjournment,  where  there  is  power  of  adjournment, 
if  bond  file*  is  only  a  continuation  of  the  meeting;  and 
that  being  so,  it  seems  to  me  to  be  quite  unnecessary  \o 
consider  more  minutely  how  far  that  case  does  apply  to 
the  present      It  is  not  pretended  that  there  is  any- 
thing in  that  case  contrary  to  this  general  principle. 
I  think  that  it  does  apply  to  this  case  even  in  its  cir- 
cumstances, as  well  as  in   its  principle ;  but  if  th0* 
had  been  no  such  case  to  be  found  in  the  books,  I  should 
without  hesitation  have  given  my  opinion  to  your  Lord- 
ships that  this  was  the  same  meeting,  and  that  the 
notice  that  was  given  for  the  original  meeting  as  to  titf 
purpose  of  making  a  rate  applied  until  the  rate  wa? 
actually  made.      For  these  reasons  I  must  advise  your 
Lord.ships  to  dismiss  this  appeal  with  costs.  ' 

Lord  Bkouoham.— I  entirely  agree  with  my  noble 
and  learned  friend.  The  decision  in  the  case  of  Scal- 
ding v.  Lorant,  by  this  House,  was  not  necessary  m 
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order  to  throw    light   upon   this   ca-e,  hut  it  greatly 
agists  us.     The  opinion  of  the   learned  judges  there 
Likeu  lays  down  that  which  amounts  to  a  general  prin- 
ciple; but  it  was  unnecessary  to  have  it  laid  down,  for 
I  .*t,Tee  with  my  noble  and  learned  friend  that  if  a 
nnvting  U  hold,  and   then  a  power  possessed  by  those 
w  h<>  hold  the  meeting  to  adjourn  it,  except  under  pecu- 
liar rinumstiinc  s,  which  do  not  exist  in  this  case,  the 
original    meeting   and   the   adjourned   meeting   must, 
p  morally  speaking,  be  taken  to  be  absolutely  identical 
I»rd   Wknm.kyoalk.--  I    entirely   agree   with   my 
noUe  and  teamed  friends  that  this  appeal  ought  to  be 
dismissed.      1  entirely  agree  with  my  noble  and  learned 
friend  upon  the  woolsack  upon  the  construction  of  this 
Art  of  Parliament.     I  think  it  is  clear  that  this  Act  of 
P.irli  uncnt,  though  extremely  ill-drawn,  meant  some- 
fiiu^  more  to  constitute  a  person    an  acting   trustee 
tiinii  that  he  should  be  the  proprietor  of  lands  y;elding 
I'M)/,  sterling  in  feu  duties  or  annual  rents.     I  abstain 
fmm  giving  aiiy  opinion  whether  it  was  necessary  to 
mi. mn. >  i  the  pre  cut  appellant,  supposing  he  had  been 
a  regular   trustee.      The    inclination   of  my   opinion 
certainly    is,    that   it  would ,  have   been  necessary    to 
Miminoii    all   those    who   were   Hcting    trustees,  and 
tv*t   every  proceeding    before    the    board    of  trustees 
would   have  l»ecn  coram   wm  judict,   if   they  did  not 
Mmiuion    all   the   acting  trustees.      However,  it  is  not 
n«vvssary    o  give  a  final  opinion  upon  toat  point.     The 
va»nd  question  which  struck  me  at  first  in  the  argu- 
UMit  of  Mr.  Kolt  as  entitled  to  a  good  deal  of  weight, 
was,  that  the  persons  who  were  liable  to  be  assembled 
had  aright  to  have  notice  of  the  p.ecisc  day  upon  which 
the  met  ting  for  making  the  assessment  wa«<  held.  That 
i*  under  the  34th  section.       It  occurred  to  me  at  first 
that  there   was  a   distinction   between   this  case  and 
SeodfHng  v.  Lorant,  that  case  not  having  decided  this 
particular  point,  and  on  that  account  I  wished  to  hear 
v  .un**'l  argue  as  to  that  cu>*e;   because  there  is  a  con- 
*i«l«Table    dirt  en  nee    between    the    case    of    persons 
aiftx  t«l  by   the  rate,  and  the  case  of  those  who  are 
tbeuiaelvea  a  component  part  of  the  body  which  is  to 
act.       With   reference  to   those,   no  doubt  there  is  a 
p-neral  power,  although  it  is  not  given  by  the  Act  of 
Parliament,  to  adjourn.     If  such  an  adjournment  took 
pUce,  those  who  were  members  of  the  body  so  adjourn - 
iiZ  would  be  bound  to   take  notice  of  their  own  pro- 
t-wJings.      They  might  have  objected  to  the  adjourn- 
ment if  they  were  present,  or  if  the  adjournment  were 
nude    by    the    chairman    of    the   meeting,  as  it   is 
J«»ne    in    some  cases;     those    who   were  n»»t  present 
o'ight    to    have    been    present    and    take    notice    of 
it-       But     with    regard    to     third     persons    affected 
by  the   m  e,    they  would   not  necessarily   be  parties 
to  what  took  place  at  th*  meeting;  and  the  question 
otvurred  to  my  mind,  whether  thrre  ought  to  have 
*«-en  notice  given  to  them,  if  nothing  was  done  on  the 
previous  day,    of  the   adjournment   of  that   meeting. 
However,    the  argument   in   the  case  of  Scad*i»g  v. 
Loraat  completely  satisfies  me  that  there  is  no  w<  ight 
in   thai   point   which   struck   me   at  first;    because, 
though  that  point  was  really  not  tak<  n  in  the  court 
below,  it  was  taken  in  the  court  above,  in  your  Lord- 
ships* house,  and  on  that  occ  ision  it  was  decided  that 
there  was    no  weight  in   that   objection.     The  notice 
required  in  that  case  to  be  given  of  the  object  of  the 
meeting  by  the  clerk  after  the  second  session  on  the 
church  is  just  equivalent  and  in  the  same  position  as 
tb<*  notice  required  by  this  sect.  34,  which  is  a  notice 
to  be  given  by  the  clerk  of  the  trustees  by  circular  to 
all  th<*  proprietors  of  feu  rights.     And  it  was  in  that 
case  found  by  the  special  case,  thst  notice  was  given 
«f  the  original  meeting,  but  that  there  was  no  notice  in 
the  church  of  the  adjourned  meeting,  and  your  Lord- 
jJups  exptes&ly  decided  that  there  was  no  occasion  for 
nick  notice.     It  appears  to  me,  therefore,  that  that 
p-rtut  is  overruled  by  the  case  of  ticadding  v.  Lorant,  so 


that  the  objection  altogether  fails.  I  concur,  therefore, 
in  the  opinion  of  my  noble  and  learned  friend,  that  this 
appeal  must  be  dismissed  with  costs. 

Lord  Chelmsford  concurred  on  the  first  point, 
though  the  Act  of  Parliament  was  extremely  perplexed 
and  confused.  With  regard  to  the  other  point,  I  also 
agree  entirely.  I  think  that  the  case  of  Scadding 
v.  Lorant  decided  the  question  But  independently  of 
th.it  case,  1  should  have  thought,  when  a  meeting  is  to 
be  held  and  business  to  be  transacted,  and  where  it  is 
possible  that  at  the  original  meeting  the  wh.  le  of  the 
business  may  not  be  got  through,  that  there  must  be 
power  to  adjourn  that  meeting,  and  that  the  adjourned 
meeting  is  to  be  considered  as  part  of  the  original 
meeting.  If  that  be  so,  I  apprehend  that  that  gets  rid 
of  the  whole  question ;  because,  if  the  adjourned  meet- 
ing in  this  case  is  part  of  tlio  original  meeting,  then 
there  was  ample  notice  to  the  parties.  And  in  this 
case  more  particularly  bo,  because  there  is  not,  as  iu 
the  case  of  a  poorVrate,  a  mere  notice  that  the  vestry 
are  to  assemble  and  to  make  the  rate  ;  but  there  is  no 
notice  of  the  rate  which  is  proposed,  and  the  proprie- 
tors themselves  are  enti'led  to  attend  the  meeting 
of  which  they  have  notice,  for  the  purpose  of  objecting 
to  the  rate  or  assessment  upon  their  property.  There- 
fore it  must  be  assumed  that  if  any  person  had  an  ob- 
jection to  make  to  the  rate  to  be  imposed,  he  would 
attend  the  original  meeting,  and  that  he  would  there 
state  his  objection ;  or  if  he  found  that  the  business 
could  not  be  got  through  at  that  meeting,  he  would 
have  notice  of  the  adjournment  of  his  case,  and  dis- 
tinct and  personal  notice  upon  the  subject  of  the  ad- 
journment of  the  question  of  the  rate.  Therefore  it 
appears  to  me  that  upon  this  point  the  case  of  Scaddintf 
v.  Levant  is  conclusive ;  but  without  the  oase  of  Scad- 
ding  v.  Lorant  I  should  be  clearly  of  opinion  that 
there  was  not  the  slightest  objection  here  on  the  ground 
of  the  w.mt  of  notice  of  the  agenda  or  purpose  of  the 
adjourned  meeting.  Affirmed  with  costs. 


COURT  OF  APPEAL  IN  CHANCERY. 

Repotted  by  C.  H.  Keexk.  Thomas  Rrooksbaxk  and  Josuua 
Mbtcalfk,  E.tqrs.,  Karristers-at-Luw. 


Jan.  11  and  12. 

(Before  the  Lord  Ciiancklix>r  (Campbell). 

Parish  v.  Sleemax. 

Lease — Free  of  all  outgoings — Ixmd-tax. 

fn  an  agreement  for  a  farming  lease,  tlte  tenant  agreed 

to  pay  a  rent  of  40L  per  annum  "free  of  all  out" 

goings."      He  aJUrwards  claimed  to  be  allowed  to 

deduct  from  his  rent  the  land-tax  and  commutation 

rentcharge: 
Held    (overruling     the    decision  of   Stuart,    V.C.\ 

that  the  tenant  was    not  eiUitled    to  mate    these 

deductions. 

This  was  an  appeal  from  the  decision  of  Stuart, 
V.C.,  reported  1LT.  Rep.  N.S.  24,  where  the  facts 
of  the  case  are  stated.  The  question  arose  on  an 
agreement  signed  on  Oct.  3,  1851,  the  material  part  of 
which  is  as  follows : — 

"The  undersigned  Samuel  Rowles  Pattisor,  as 
landlord,  hereby  agrees  to  let,  and  the  undersigned 
Joseph  Parish  to  take  as  tenant,  all  that  farm  in  and 
called  Tinnye,  in  the  parish  of  Bridgerule,  late  in  the 
occupation  of  Thomas  Leigh,  and  now  of  the  s*id 
landlord,  for  a  term  of  fourtei  n  years  from  Lady-day 
next,  determinable  at  the  end  of  the  first  seven  years 
thereof,  at  the  yearly  rent  of  40/.,  payable  quarterly, 
free  of  all  outgoings,  the  landlord  to  abate  5/.  per 
annum  of  the  rent  for  the  first  two  years,  in  considera- 
tion of  the  present  condition  of  the  place,  and  to  put 
the  said  farm  into  repair  forthwith,  and  the  tenant  to 
keep  the  same  in  repair." 

The  lea>e  was  originally  prepared  in  chamliers,  and 
on  settling  it  the  chief  clerk  was  of  opinion  that  the 


76 


MAGISTRATES'  CASES 


Q.  B.] 


Myttox  v.  The  Overseers  of  Thornbury. 
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land-tax  and  tithe  commutation  rentcharge  were 
excepted  from  the  payments  to  be  made  by  the  tenant 
under  the  term  "free  of  all  outgoings."  Stuart, 
V.O.  confirmed  the  certificate  of  the  chief  clerk,  and 
from  this  decision  the  defendant  Mr.  Sleeman  now 
appealed. 

Spi  ed  appeared  for  the  defendant,  the  appellant. 

hoWiouse  for  the  plaintiff,  the  respondent. 

The  following  authorities  were  referred  to  i—Smi'h 
t.  Anderson,  4  Buss.  352;  Marshall  v.  WisdaU, 
Freera.  148  ;  Bradbury  v.  Wright,  2  Doug.  624 ; 
Bennett  v.  Wbmack,  7  B.  &  Aid.  629 ;  Cranston  v 
Clarke,  Sayer,  78;    Church  v.  Brown,  15  Ves.  258. 

The  Lord  Chancellor. — The  question  in  this  case 
arises  on  the  construction  of  an  agreement  entered 
into  between  a  landlord  and  a  tenant,  whereby  the 
landlord  agrees  to  let,  and  the  tenant  to  take  a  farm  for 
a  term  of  fourteen  years  at  the  yearly  rent  of  40/.,  free 
of  all  outgoings.  Stu-irt,  V.C.  was  of  opinion  that  the 
land-tax  and  tithe  commutation  rentcharge  ought  to 
fall  on  the  landlord,  the  tenant  not  being  by  this  agree- 
ment deprived  of  the  right  to  deduct  them  which 
otherwise  he  would  have  had ;  but  in  this  decision  I 
confess  I  am  not  able  to  agree.  The  tenant,  by  Acts 
of  Parliament  relating  to  these  charges,  is  held  pri- 
marily liable  both  for  the  land-tax  and  the  tithe  com- 
mutation rentcharge,  but  he  is  entitled  to  deduct  them 
from  his  rent.  It  appears  to  have  been  the  intention 
of  these  parties  that  the  rent  was  to  be  paid  free  from 
these  outgoings.  It  ia  admitted  that  the  plaintiff  for 
some  time  paid  his  rent  without  deducting  these 
charges,  and  his  counsel  was  unable  to  point  out  any 
other  outgoings  to  which  he  was  primarily  liable. 
Here  his  Lordship  referred  to  the  cases  of  Cranston  v. 
Clarke,  Bradbury  v.  Wright  and  Bennett  v.  Womack, 
and  concluded  by  saying,  that  he  was  of  opinion  thi  t 
the  certificate  ought  to  be  varied  by  making  the  rent 
payable  free  from  the  land-tax  and  tithe  commutation 
rentcharge. 


COT7BT  OF  QUEEN'S  BENCH. 

Imported  by  John  Thompson,  T.  W.  Sausdeks  and  C.  J.  B. 
liKKTttUtT,  Eaqnk,  UanUleitKtl-Law. 


Nov.  9.  and  Jan,  26. 
Myttojt  (appellant)  r.  Tiik  Overseers  op 
Thornbury  (respondents). 

Extra-parocJiial — Pi»*r-rat* — Agreement  with  owner 
of  estate  to  maintain  his  own  poor — Custody — Evi- 
dence—20  Vict,  c.  19,  *.  1. 

On  a  question  » helher  S.  was  part  of  the  parish  of 
7'.,  an  ancient  agreement  was  produced  to  show  that 
it  was.  The  ugrtement  was  between  the  owner  of 
JV\,  and  the  then  rector  and  parishioners  of  T.,  and 
by  it  all  'ht  poor  from  N.  which  should  happen  to  be 
chargeable  to  the  said  parish  T.,  notwithstanding 
the  said  estate  N.  doth  happen  to  lie  in  the  said 
parish  T. ,  should  be  in  no  way  chargeable  to  the  rest 
of  the  inhabitants  of  T ,  but  that  the  said  estate  N. 
should  maintain  the  same  poor,  and  the  said  estate 
was  to  be  freed  from  the  poor-rate.  This  agree- 
ment was  found  in  1858  amog  the  title-deeds  of 
another  large  estate  belonging  to  a  different  person 
in  the  parish  of  Thornbury : 

Held  tluit  it  was  admissible  in  evidence  at  coming  from 
proper  custody. 

The  Extra  Parochial  Places  Act,  20  Vict,  c  19, 
enacted  that,  "after  the  31*1  Iftc.  1857,  every  place 
entered  separately  in  the  rrport  of  the  Hegutrar- 
Oeneral  in  the  lust  census,  which  now  is,  or  is  re- 
puted to  be,  extra-parochial,  and  wherein  no  rate  is 
levitdfor  the  rtluf  of  the  poor,  shall,  for  all  the 
purports  of  the  assessment  to  the  poor-rate,  the 
relief  of  the  po>r,  the  county,  police,  or  borough 
rate,  (he  burial  of  the  dead,  the  removal  of  nuisances, 
the  registration  of  parliamentary    and  municipal 


voters  and  the  registration  of  births  and  deaths,  be 
deemed  a  parish  for  such  purposes,  and  shall  be 
designated  by  the  name  which  is  assigned  to  it  in  such 
report.*1  In  the  registrar's  report  AT.  was  not  en- 
tered by  its* If  as  reputed  to  be  extra-parochial; 
but  the  entry  was  T.  w>th  N.: 
Held,  that  N.  did  not  becom*  a  parish  per  se  under 
20  Vict.  c.  19,  s.  1,  by  virtue  of  such  entry  in  the 
Beg  strar's  report 

This  was  a  case  stated  on  appeal  by  an  inhabitant 
of  Netherwood,  against  an  assessment  to  the  poor-  rat* 
of  the  parish  of  Thornbury,  and  the  only  question  at 
issue  was,  whether  Netherwood  was  extra-parochial,  or 
part  of  the  parish  of  Thornbury. 

It  was  found  that,  from  the  year  1698  to  the 
present  time,  Netherwood  has  maintained  its  own  poor, 
but  that  it  paid  church-rates  to  Thornbury,  *nd  its 
baptisms  and  marriages  took  place  there.  To  account 
for  the  fact  of  Netherwood's  maintaining  its  own  poor, 
the  respondents  produced  an  agreement  dated  1698, 
between  the  owier  of  Netherwood  and  the  inhabitants 
of  Thornbury,  which  released  Netherwo  -d  from  liability 
to  the  poor-rate  of  Thornbury,  on  condition  of  main- 
taining its  own  poor,  although  it  was  in  the  parish  of 
Thornbury. 

The  other  materia]  facts  in  the  case  sufficiently 
appear  in  the  judgment. 

Nov.  9.  -  HuddUslon  {II.  James  with  him)  for  the 
respondents. — The  appellant  was  properly  rated  to  the 
parish  of  Thornbury,  as  Netherwood  is  part  of  that 
parish.  The  agreement  of  1698  shows  that  conclu- 
sively. That  agreement  is  evidence  as  coming  from  pro- 
per custody,  and  accounts  for  the  way  Netherwood  came 
to  m»jnfr»in  its  own  poor,  and  shows  that  it  originated 
in  a  mere  private  arrangement  between  the  then  owner 
of  the  estate  and  the  parish :  {Bishop  of  Heath  v. 
Marquis  "f  Winchts'er,  3  Bing.  N.C.  183;  1  Taylor 
on  Ev.  523 ;  BuUen  v.  Michell,  2  Pri.  413 ;  H  v. 
Wahall,  2  B.  &  Aid.  157.) 

Bowll(J.  J,  Powell  with  him)  for  the  appellant.— 
The  agreement  of  1698  was  not  admissible,  as  it  was 
not  found  in  proper  custody :  (1  Taylor  on  Evid.  a. 
596;  Potts  v.  Durraft,  2  Eagle  &  Young,  432.) 
Secondly,  the  Census  Return  Act  of  1851,  13  &  14 
Vict,  c  53>  s.  5;  and  20  Vict,  c  19,  Extra-Parochial 
Places  Act,  made  Netherwood  a  separate  parish.  By 
the  latter  statute,  Netherwood  having  been  entered  in 
the  Registrar-General's  report  as  extra-parochial,  it  is 
to  be  deemel  a  parish  for  the  purposes  of  the  poor-rate 
among  others ;  and  overseers  have  been  appointed  ac- 
cordingly for  it  It  cannot  therefore  be  liable  to  be 
assessed  to  the  poor-rate  of  Thornbury. 

Uuddkston  in  reply. — The  entry  in  the  registrar's 
report  is  Thornbury-with-Netherwood ;  that  is  not  a 
separate  entry,  as  required  by  the  20  Vict,  c  19,  s.  1. 
Besides,  sect.  7  enacts,  "  Nothing  above  contained  bhall 
apply  to  any  extra-parochial  place  in  respect  whereof 
there  «h*H  be  any  agreement  with  any  parish  as  to  the 
liability  of  such  place  to  contribute  to  the  poor-rate  of 
such  parish  contained  in  any  Act  of  Parliament." 

Cur.  adv.  vulL 
Jan.  26. — Blackburn,  J.— This  was  a  case  stated 
for  the  opinion  of  this  court,  to  determine  the  validity 
of  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
of  Thornbury,  in  which  the  appellant  was  rated  as 
occupier  of  an  estate  called  Netherwood.  The  case 
was  argued  in  last  term  before  my  brothers  Wightman, 
Hill  and  myself.  The  objection  to  the  rate  was  on 
the  ground  that  Netherwood  estate  was  not  properly 
included  in  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Thornbury.  Our  decision  in  this  case  would  not 
have  finally  determined  the  real  question  between  the 
parties,  as  the  appellant  might  still  raise  the  same 
point  in  an  action  of  trespass,  contending  that  the 
warrant  of  distress  was  without  jurisdiction ;  but  as  both 
parties  having  prayed  fur  decision  on  the  real  point, 
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■ad  agreed  to  be  bound  by  it,  we  have  considered  the 
question  carefully.     Two  distinct  ground*  were  relied 
on  by  the  appellant.     First,  it  was  said  that  Nether- 
wood  estate  never  was  a  part  of  Thornbury  parish, 
being  extra-parochiaL     The  appellant's  case   so  far 
depended  on  the  fact,  that  fur  many  years  past  Nether- 
wood  estate  had  not  contributed  to  the  relief  of  the 
poor  of  Thornbury,  and,  on  modern  reputation,  that 
Netherwood  estate  was   extra-parochial.      There   are 
many  facts  stated  in  the  case  strongly  tending  as  evi- 
dence to  sliow  that  Netherwood  estate  is  not  extra- 
parochial;  but  it  is  not  necessary  to  inquire  on  which 
side  the  balance  of  evidence  preponderated,  as  it  was 
scarcely  contested  by  the  appellant's  counsel  that  if 
the  respondeat*  succeeded  in  accounting  by  legal  evi- 
dence for  the  practice  as  to  the  relief  of  the  poor,  this 
part  of  his  case  failed.  -  The  second  ground  depended 
on  the    effect  of   the   recent   Act:   (stat.  20  Vict 
c    19.)      It  is  convenient  to    deal   with  these   two 
grounds   separately.      As  to  the  first  objection,   the 
case    stated    that    "  from    the    year    1698    to    the 
present  time,  Netherwood  has  (with  an  exception  not 
material  for  us  now  to  notice)  maintained  its  own 
poor,"  and  has  never  been  charged  with  the  support  of 
the  poor  of  any  other  place.  Of  the  mode  in  which  the 
poor  of  Netherwood  were  provided  for  before  1698, 
there  is  no  evidence  except  as  appears  by  the  agree- 
ment  hereinafter  mentioned      The    case   afterwards 
states  that  "  on  or  about  the  first  day  of  April   1858, 
an  agreement,  a  copy  of  which  is  hereunto  annexed, 
and  is  hereby  admitted  to  relate  to  the  Netherwood 
estate,  and  is  to  form  part  of  this  case,  subject  to  any 
objection  which  may  be  raised  to  its  being  admissible 
in  evidence  «»n  the  present  appeal,  was  found  by  Evan 
Pateshall,  Esq.,  of  Wilfred-house,  Builth,  in  the  county 
of  Brecon,  among  the  title-deeds  of  a  large  estate,  of 
which  he  is  owner,  in  the  pariah  of  Thornbury,  and  im- 
mediately delivered  over  by  htm  to  the  present  rector 
of  Thornbury,  in  who»e  custody  it  has  since  remained." 
This  agreement  is  dated  the  12th  Jan.   1G98,  and  ex- 
pressed  to  be  made  between  Samuel  Pytts,  Esq.,  a 
former  owner   of   Netierwood   estate,   and   the  then 
rector  and  certain  parishioners  and  owners  of  land  in 
Thornbury.     One  of  the  principal  points  argued  before 
ns  was,  as  to  the  admissibility  of  this  document  in 
evidence,  and  our  decision  on  its  admissibility  will  dis- 
pone of  this  pa.it  of  the  case.     The  document  purported 
to  be  made  between  Samuel  Pytts  of  the  one  part,  and 
the  six  persons  named  and  described  as  of  Thornbury, 
as  well  on  behalf  of  themselves  as  on  the  part  and 
behalf  of  all  the  rest  of  the  inhabitants  of  Thornbury, 
of  the  other  part,  and  commences  by  a  recital  that 
Samuel  PytU  had  an  estate,  called    "Netherwood," 
within  the  parish  of  Thornbury,   late   the  estate  of 
James  Pytts,  Esq.,  deceased;  and  that  there  was  an 
agreement   formerly    made    by  James   Pytts  in   his 
lifetime,   and    the   then   parishioners   of   the    parish 
of   Thornbury,    "  that    all    such    poor   that    should 
happen  at  any  time  after  to  be  chargeable  to  the  said 
parish  from  the  estate  called  Netherwood  estate,  l  not- 
withstanding the  said  estate  doth  lie  in  the  said  parish 
of  Thornbury,*  should  be  no  way  chargeable  to  the 
rest  of  the  inhabitants  of  Thornbury,  but  that  the  said 
estate  should  maintain  and  keep  the  same  poor  dis- 
tinctly and  apart  from  the  rest  of  the  inhabitants  of 
Thornbury  and  their  estates.     And  that  all  the  rest  of 
the  estates  of  all  the  inhabitants  and  parishioners  of 
the  said  parish  of  Thornbury,  should  maintain  and  keep 
all  !>uch  poor  as  should  coine  and  arise,  and  be  charged 
or  chargeable,  from  any  other  place  or  places  in  the  said 
parish  *ff  Thornbury,  distinctly  from  the  said  estate 
called  Netherwood  estate,  and  that  the  same  should  be 
no  way  liable  to  maintain  the  same,  which  said  agree- 
ment was  never  reduced  into  writing,  and  as  all  the 
parties  were  content  that  the  agreement  should  be  then 
put  in  writing,  and  confirmed  under  their  hands  and 


seals,  and  ratified  for  the  time  to  come  for  the  prevent- 
ing of  all  disputes  that  may  at  any  time  or  times  here- 
after arise  or  come,  touching  and  concerning  all  smh 
poor  that  shall  have  happened  at  any  time  or  times 
hereafter  to  come  and  arise  in    the    said    parish  of 
Thornbury,  and  charged  on  the  same,  it  is  agreed  by  and 
between  the  parties  to  these  presents  that,  notwithstand- 
ing the  said  estate,  called  Netherwood,  is  lying  and  being 
in  the  sail  parish  of  Thornbury,  the  same  should  be 
no  way  liable  to  maintain  and   keep,  or  be  at  any 
charges  or  expenses  in  maintaining  and  keeping,  any 
pour  that  shall  at  any  time  or  times  hereafter  arise, 
happen,  or  come  in  or  from  any  other  part  of  the  said 
parish  of  Thornbury,  but  only  all  snch  poor  as  shall  at 
any  time  or  times  hereafter  happen,  arise,  or  come  from 
the  said  estate,  ca'led  Netherwood  estate,  and  that  the 
same  shall  be  distinctly  maintained  from  the  rest  of  the 
estates  of  the  inhabitants  and  parishioners  of  the  said 
parish  of  Thornbury."     The  instrument  then  contained 
covenants  by  the  parties  for  carrying  out  the  agree- 
ment    It  purported  to  be  sealed  by  Samuel  Pytts,  and 
by  two  of  the  other  parties  named.     It  does  not  pur- 
port to  be  executed  by  the  other  parties,  but  purports 
to  be  agreed  to  under  it  by  the  two  other  inhabitants. 
This  instrument,  after  it  is  properly  proved,  is  decisive 
both  as  evidence  explaining  the  modern  practice  as  to 
the  relief  of  the  poor  in  a  manner  quite  consistent  with 
Netherwood  estate  1-eing  a  part  of  the  parish,  and  as  a 
declaration  by  the  deceased  owner  of  the  Netherwood 
estate  and  the  other  inhabitants  as  to  the  extent  of  the 
parish,  that  being  a  matter  on  which  evidence  of  repu- 
tation is  admissible.      It  purports  to  be  an   ancient 
instrument,  and  is  proved,  if  produced  from   proper 
custody.     It  was  argued  that  in  the  present  case  there 
was  nothing  to  show  that  Mr.  Pateshall  was  owuer 
of    any    portion    of    the    estates    formerly    belong- 
ing   to    those    who     were     parties     to     the     deed, 
though  he   had  a  large  estate    in  the   parish;   but 
in  the    language  of  Tindal,   O.J.,  in  delivering  the 
opinion  of  the  judges  in  the  U.  of  L.  in  The  Bishop 
of  Meath  v.   The  Marquis  of  Winchester,  3   Bing. 
N.  C.  200 : — "  Documents  found  in  a  place  in  which, 
and  under  the  c  ire  of  persons  with  whom,  such  papers 
might  naturally   and  reasonably  be  expected   to   be 
found,  are  precisely  in  the  custody  which  gives  autho- 
rity   to    documents    found  within  it,   for  it  is   not 
necessary  that  they  should  be  found .  in  the  best  and 
most  proper  place  of  deposit."     We  think  that  such  an 
instrument  as  this  relating  to  the  interests  of  all  the 
estates  in  Thornbury  might  naturally  and  reasonably 
be  expected  to  be  found  among  the  title-deeds  of  a  large 
estate  in  that  parish.     That  being  so,  the  first  objection 
fails,  as  we  think  it  proved  that  Netherwood  estate  was 
a  part  of  Thornbury  parish.     The  second   ground  of 
objection  rests  on  the  provisions  of  the  statute  20  Vict, 
c  9,  s.  1.     That  after  the  31st  Dec   1857,  "Every 
place  entered  separately  in  the  report  of  the  Registrar- 
General  on  the  last  census,  which  now  is  or  is  repub  d 
to  be  extra-parochial,  and  wherein  no  rate  is  levied  for 
the  relief  of  the  poor,  shall,  for  all  the  purposes  of  the 
assessment  to  the  poor-rate,  the  relief  of  the  poor,  the 
county,  police,  or  borough  rate,  the  burial  of  the  dead, 
the  removal  of  nuisances,  the  registration  of  parlia- 
mentary and  municipal    voters,   and   the  registration 
of    births     and    deaths,    be   deemed    a    parish    for 
such    purpose:*,    and    shall     be    designated    by    the 
name    which     is    assigned    to    it    in    such    report.' 
It    was    contended    that     up     to.    the    time    when 
the    agreement      was      found     by     Mr.     Pateshall 
(which  was  after  the  31st  Dec.  1857),  Netherwood 
estate  was  reputed  to  lie  extra-parochial,  and  that  no 
rate  was  levied  therein  for  the  relief  of  the  poor.     An 
extract  from  the  Registrar-General's  report  was  given 
in  the  case,  which,  it  was  said,  showed  that  Nether- 
wood estate  was  entered  separately  in  the  report,  and 
consequently  it  was  argued  that  Netherwood  estate  was 
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since  the  31st  Dec  1857,  by  virtue  of  this  Act,  a 
separate  parish  for  the  purposes  of  the  poor-rate.  If 
Netherwood  estate  had  been  separately  entered  in  the 
report  within  the  meaning  of  the  Legislature,  we  are  in- 
clined to  think  that  this  would  have  been  so.  The  Census 
Act,  13  &  14  Vict,  c  53,  required  the  enumerators  to 
return  all  accounts  to  the  Registrar-General,  but  did 
not  require  the  Registrar- General  to  make  any  parti- 
cular use  of  them.  The  Registrar-General  did,  how- 
ever, digest  the  information  into  an  elaborate  report, 
which  was  laid  before  both  Houses  of  Parliament  and 
printed.  The  extract  from  the  report  given  in  the  case 
does  not  sufficiently  show  its  nature,  and  we  have  con- 
sidered it  our  duty  t'>  examine  the  report  at  large.  In 
this  report  the  Registrar-General  has  set  forth  a 
tabular  statement  of  the  population  of  the  United 
Kingdom ;  he  has  for  the  convenience  of  arrange- 
ment divided  the  whole  kingdom  into  district*, 
each  of  which  is  designated  by  a  separate 
name,  and  a  separate  number.  These  district.-* 
he  has  again  divided  into  subdistricts,  each  of  which  is 
designated  by  a  separate  name  and  a  separate  number ; 
and  these  subdistricts  are  again  subdivided  int  > 
'•  parishes,  townships,  or  places,"  each  of  which  is  desig- 
nated by  a  separate  name  and  a  separate  number,  and 
against  each  of  which  is  printed  the  word  u  parish," 
4k  township,"  "  extra- parochial,"  or  "  ehapelry,"  as  the 
cise  may  be.  On  the  margin  of  this  report  are  printed, 
in  a  small  type,  *uch  notes  as  the  Registrar-General 
has  thought  tit  to  add.  This  report  was  prepared  in 
this  form  merely  because  the  Registrar-General  thought 
it  the  most  convenient  shape  in  which  to  communicate 
the  result  of  the  information  acquired  in  making  the 
census,  and  no  legal  effect  resulted  from  his  having 
done  so,  nor  was  it  contemplated  at  the  time  that  his 
report  would  affect  the  rights  of  any  one.  But  the  20 
Vict  c.  19,  appears  to  have  been  framed  on  the  sup- 
position that  where  a  place  was  reputed  to  be  extra- 
parochial,  and  the  repute  had  been  such  as  to 
lead  the  Registrar- General  to  enter  it  separately  as  a 
place,  it  would  be  convenient,  for  the  purpose  of 
acquiring  titles  and  avoiding  litigation,  to  make  that 
place  extra-parochial  for  all  secular  purposes  in  future. 
There  are  very  many  places  entered  in  that  report  with 
a  separate  number  as  separate  places  to  which  this 
would  apply,  but  Netherwood  is  not  so  entered. 
**Thornbury-with-Netherwood  "  is  entered  as  one  place 
with  one  number.  There  is,  it  is  true,  a  note  ap- 
pended, showing  that  the  Registrar-General  had  infor- 
mation before  him  whuh  might,  perhaps,  have  led  him 
to  enter  Netherwood  separately,  if  he  had  been  aware 
that  this  would  several  years  lat*  r  become  of  impor- 
tance. Perhaps,  if  he  hail  known  that  it  was  to  be 
important,  he  would  have  en  teed  other  places  jointly 
which  are  now  entered  separately.  We  cannot  enter 
into  such  speculations.  We  can  only  say,  that  on  look- 
ing into  the  report  referred  to  in  the  statute,  we  are  of 
opinion  that  Netherwood  is  not  a  place  entered  sepa- 
rately in  that  report.  We  think,  therefore,  that  the 
second  objection  also  fails,  and  that  the  rate  is  good. 
There  will  berjudgment  for  the  respondent*. 


Saturday,  Feb.  25. 
Reo.  p.  The  Longton  Gas  Company. 
Highway  —  Obstruction—  Laying  down  gat-pipes. 
Toicn  commissioners  emjyowtrtd  by  statute  to  liyht  the 
public  streets  with  gas,  and  to  break  up  the  foot- 
ways and  carriage-ten ys  jor  laying  down  the  gas- 
Jiiptfiy  and  to  enter  into  contracts  wit/t  other  com- 
panies to  execute  such  works,  cannot  confer  on  a 
private  gas  company  not  having  any  parliamentary 
powers,  authority  to  break  up  the  footways  or  car- 
riage-ways for  Vie  pur[)ose  of  laying  down  service 
pipes  from  private  houses,  and  connecting  them  with 
the  main  pipes. 
A  householder  who  gives  directions  to  have  such  works 


done  for  the  purpose  of  lighting  his  house  with  gas, 

is  liable  to  be  convicted  as  a  principal  giving  orders 

to  commit  a  nuisance. 

Indictment  for  a  nuisance  in  breaking  up  the  foot- 
paths and  streets  of  the  town  of  Longton,  Stafford- 
shire. 

The  first  count  alleged  that  the  defendants  on  the 
9th  Aug.  1858,  in  the  High -street  in  Longton  afore- 
said, being  the  Queen's  common  highway  used  for  all, 
&c,  to  go,  return,  pass  and  repass  on  foot  in  and  along 
the  same  at  their  free  will  and  pleasure,  unlawfully 
and  injuriously  did  dig  up  the  pavements  of  the  said 
footway,  and  put  and  place  bricks,  earth,  &c,  upon  the 
said  footway,  and  did  make  therein  certain  holes  and 
trenches,  and  laid  and  placed  down  iron  pipes  in  the 
same,  whereby  the  highway  aforesaid  was  obstructed 
and  incumbered. 

There  were  other  counts  charging  the  defendants 
with  creating  a  similar  nuisance  in  other  streets  and 
•  oads  in  the  town. 

The  case  was  tried  before  Crompton  J.  at  the  List 
Stafford  spring  assizes,  when  a  verdict  of  not  guilty 
was  entered  as  ag  dnst  four  of  the  defendants,  and  a 
verdict  of  guilty  against  all  the  other  defendants,  subject 
to  the  opinion  of  the  court  on  a  case. 

The  town  of  Longton  is  in  the  district  known  as 
"The  Potteries,"  and  contains  about  15,000  in- 
habitants. It  is  two  miles  from  St*  ke-upon-Trent, 
where  the  works  of  the  Stoke  Fenton  and  Longton  Gas 
Company,  hereinafter  called  the  Stoke  Fenton  Com- 
pany, are  situate. 

Before  the  2  Vict,  c  xliv.  Longton  was  not  lighted  by 
gas  at  alL  By  that  Act,  which  was  "  An  Act  for  esta- 
blishing an  elective  police  in  places  within  or  adjoin - 
in*  to  the  district  called  the  Staffordshire  Potteries, 
and  for  improving  and  cleansing  the  same,  and  for 
better  lighting  parts  thereof,"  Longton  and  several 
other  to«ns  and  places  were  divided  into  four  districts, 
called  respectively  the  Longton,  the  Fenton,  the  Stoke, 
and  the  Trentham  districts.  Each  district  was  placed 
under  the  government  and  direction  of  separate  and 
distinct  commissioners  of  police. 

By  *  ect  68  power  was  given  to  the  commissioners 
to  light  the  public  streets  and  places  of  Longton  with 
gas  or  oil,  and  to  execute  the  necessary  works,  or  ;o 
enter  into  contracts  with  any  company  or  other  persons 
to  execute  the  same,  but  not  to  fix  any  lamps,  or  carry 
any  pipes  through  or  against  any  dwelling-house  or 
private  building  without  the  consent  in  writing  of  the 
owners  or  occupiers  thereof. 

By  sect.  69  the  commissioners  were  empoweied,  in 
case  they  should  think  proper  to  light  the  said  public 
streets  and  places,  to  dig  and  break  up  the  soil  of  any 
footways  and  carriage-ways,  and  to  lay  down  pipes,  &c, 
and  from  time  to  tune  to  kike  up  and  repair  the  same, 
restoring  the  soil  to  its  former  state. 

By  sect.  83  it  was  provided  that  the  expenses  of 
lighting  should  be  defraye  I  by  a  rate  on  the  occu;  iers. 

Soon  after  the  passing  of  the  said  Act  the  Stoke 
Fenton  Company  was  established,  and  incorporated  by 
2 1  Vict.  c.  xi.,  for  the  purpose  of  supplying  Stoke  Fen- 
ton and  the  places  adjacent  with  gas ;  and  the  company 
erected  gasworks,  and  laid  down  mains  and  pipes  fur 
public  and  private  lighting  through  the  streets  and 
footways  of  Longton,  and  other  places.  Since  that 
time  the  commissioners  have  from  time  to  time  con- 
tracted with  the  company,  for  lighting  the  public  streets 
and  places  within  Longton,  and  other  |  ortions  of  the 
I<ongton  district ;  and  the  company  have  accordingly 
lighted  the  public  streets  and  places,  and  also  private 
houses  and  buildings.  The  ouly  authority  which  they 
had  for  breaking  up  the  strerts  and  footways,  and  lay- 
ing down  the  mains  for  public  or  private  lighting,  was 
the  permission  given  to  them  by  the  Longton  commis- 
sioners under  the  said  Act. 

While  the  21  Vict,  c  xi.  was  before  Parliament,  a 
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company  was  established  under  the  name  of  the  Long- 
ton  Gas  Company  (Limited),  hereinbefore  called  the 
Longton  Company,  and  in  Aug.  1858  the  said  last- 
mentioned  company  began  to  erect  their  works. 

Th*  contract  entered  into  by  the  commissioners  with 
the  Stoke  Fenton  Company  expired  on  the  1st  May 
185$,  and  was  not  renewed.  On  the  15th  Jane  they 
contracted  with  the  Longton  Company  for  the  supply 
of  gas  to  the  public  lamps  for  the  term  of  three  years, 
upon  the  same  terms  as  they  had  previously  contracted 
with  the  Stoke  Fenton  Company,  and  also  conferred 
on  the  Longton  Company  the  same  powers  for  breaking 
up  the  streets  and  lading  pipes  within  the  Longton 
liistrict,  which  they  had  conferred  on  the  Stoke  Fenton 
Company.  The  Longton  Company  accordingly  made 
a  contract  with  one  William  Moore,  for  laying  the 
necessary  mains  and  pipes  for  the  purpose  of  carrying 
oat  their  contract  with  the  commissioners,  and  the 
work  was  commenced  on  the  9th  Aug.  1858. 

The  only  act  proved  against  Knight,  one  of  the  de- 
fendants against  whom  a  verdict  of  guilty  was  entered, 
was  that,  he  being  the  owner  and  occupier  of  a  house, 
contracted  with  the  Longton  Company  to  have  it 
lighted,  and  that  he  then  directed  the  workmen  of  the 
Longton  Company  to  lay  down  the  service  pipes  for  the 
purpose  of  connecting  his  house  with  the  company's 
mams,  which  was  accordingly  done.  Another  defen- 
dant, William  Moore,  was  the  contractor  with  the 
Longton  Company  as  aforesaid ;  another,  William  Hunt, 
was  the  manager  of  the  company ;  and  the  others  were 
labourers  in  the  employ  of  the  company.  These  de- 
fendants, besides  making  the  necessary  excavations  for 
laying  down  the  mains  and  carrying  service  pipes  to 
the  various  public  lamps  in  the  Longton  district,  also 
caused  to  be  dug  a  great  many  other  trenches  in  the 
different  parts  of  the  streets  and  highways  of  the  dis- 
trict for  the  purpose  of  laying  down  service  pipes,  in 
order  to  supply  gas  to  private  individuals  for  the 
lighting  of  private  houses  and  shops. 

The  defendants  used  all  reasonable  dispatch  in 
digging  the  trenches  and  laying  down  the  pipes,  and 
in  restoring  the  streets  and  highways ;  and  during  the 
time  that  the  trenches  were  being  dug  and  were  open, 
and  the  pipes  being  laid,  the  streets  and  highways  were 
not  otherwise  interfered  with  than  was  necessary  for 
digging  the  said  trenches  and  laying  the  said  pipes. 
Before  the  said  works  were  commenced,  the  Longton 
Company  had  obtained  the  consent  of  the  board  of 
tarrevors  of  highways  of  the  town  of  Longton,  and  the 
approval  and  consent  of  the  inhabitants  of  Longton, 
a^mbled  in  a  public  meeting  convened  by  the  chief 
bailiff. 

The  lord  of  the  manor  of  Longton  had  also  given  a 
similar  consent. 

BvtnU  (Pigott,  Serjt.  and  Scotland  with  him)  for  the 
prosecutors. — The  defendants  could  have  no  authority 
to  break  up  the  streets,  except  it  was  conferred  by 
some  statute.  Under  the  2  Vict.  c.  xliv.,  the  commis- 
sioners have  power  to  authorise  the  breaking  up  of  the 
streets  for  public  purposes  only,  not  for  lighting  pri- 
vate house".  In  the  Gasworks  Clauses  Act  1847,  10 
&  11  Vict,  c  15,  ss.  6-12,  a  variety  of  provisions  and 
safeguards  is  introduced  to  prevent  undue  interference 
with  the  public  rights  by  the  breaking  up  of  streets 
for  the  purpose  of  laying  pipes.  A  mere  private  joint- 
stock  company,  like  the  Longton  Gas  Company,  not 
incorporated  or  authorised  by  Act  of  Parliament,  has 
no  authority  to  break  up  the  public  street  for  the  pur- 
pose of  laying  down  mains  and  service  pipes.  The 
parties  who  gave  their  consent,  as  stated  in  the  case, 
could  not  confer  any  power  to  do  what  the  defendants 
did.  Cases  cited:— Ellis  v.  The  SheMeld  Gas  Con- 
sumers Company,  2  £11.  &  BL  767 ;  Bradbee  v.  Th* 
Coventors  of  Christ's  Hospital,  5  Scott  N.  R.  79. 

Sir  F.  KeUg  (HudAeston  and  M'Mahon  with  him) 
for  the  defendants. — The  question  now  to  be  decided 


was  not  raised  in  Ellis  v.  The  Sheffield  Gas  Consumers 
Company.  In  Rex  v.  J  one*,  3  Camp.  230,  Lord 
EUenborough  said :  "  If  an  unreasonable  time  is  oc- 
cupied in  delivering  beer  from  a  dray  into  the  cellar  of 
a  publican,  it  is  a  nuisance.  A  cart  or  a  waggon  may 
be  unloaded  at  a  gateway,  but  this  must  be  done  with 
promptness.  So,  as  to  the  repairing  of  a  house ;  the 
public  must  submit  to  the  inconvenience  necessarily 
occasioned ;  but  if  this  inconvenience  is  prolonged  for 
an  unreasonable  time,  the  public  have  a  right  to  com- 
plain, and  the  party  may  be  indicted  for  a  nuisance." 
It  is  found  that  the  works  of  the  defendants  were  dono 
with  reasonable  dispatch.  The  soil  below  the  surface  of 
the  streets  belongs  to  the  owners  of  the  adjoining  land, 
ad  medium  JUum  viss.  [Cockbukn,  C.J.— The  public 
acquire  the  right,  subject  to  the  right  of  the  individual 
owners  to  have  the  use,  for  instance,  of  a  hole  for  the 
coal-cellar.]  Every  dedicator  of  a  way  must  be  taken 
to  have  reserved  to  himself  rights  for  the  enjoyment  of 
his  own  property,  e.g.,  for  supplying  his  house  with 
light,  fuel  and  water.  If  a  person  is  to  be  restricted  to 
using  the  highway  as  a  way  merely,  he  coul  i  not  put 
a  ladder  up  for  the  purpose  of  doing  anything  to  his 
house :  (R.  v.  Ward,  4  Ad.  &  Ell.  384  ;  R.  v.  Beits, 
16  Q.  B.  1022;  R.  v.  RusseU,  23  L.  J.  173,  M.C.) 

Cur.  adv.  vuk. 
Cockburn,  C.J. — The  indictment  in  this  case 
charged  the  defendants  with  obstructing  certain  high- 
ways and  footways  in  the  town  of  Longton  in  the 
county  of  Stafford,  by  placing  earth  and  bricks  there, 
and  by  digging  trenches  therein.  At  the  trial  certain 
of  the  defendants  were  convicted,  subject  to  the  opinion 
of  this  court  upon  a  special  case,  from  which  the  fol- 
lowing facts  appeared : — In  the  town  of  Longton  there 
was  a  gas  company,  established  by  an  Act  of  Parlia- 
ment, which  incorporated  the  provisions  of  the  General 
Gas  Companies  Act.  There  was  also  a  body  of  com- 
missioners for  the  purpose  of  public  lighting,  with 
powers  to  lay  down  mains  and  pipes  for  the  public 
lighting  of  the  town,  but  with  no  powers  to  supply  or 
lay  down  pipes  fur  the  supply  of  private  houses  or  indi- 
viduals. The  commissioners,  who  had  formerly  been 
supplied  with  gas  by  the  old  company,  entered  into  a 
resolution  to  transfer,  and  did  duly  transfer,  their 
powers  to  the  defendants  the  Longton  G.is  Company 
(Limited),  who  were  a  joint-stock  company,  but  with- 
out any  parliamentary  powers  as  a  gas  company.  The 
indictment  was  preferred  against  the  company  for 
obstructing  the  public  highway  by  opening  trenches  and 
Living  down  pipes,  and  c  -nveying  gas  to  the  public 
highway  and  to  private  houses.  On  the  argument 
before  us,  it  was  conceded  on  the  part  of  the  Crown 
that  the  conviction  <  ould  not  be  sustained  against  the 
defendants  in  respect  of  the  acts  done  in  making  and 
laying  down  mains  and  pipes  for  the  public  lighting  of 
the  town,  the  acts  in  such  respect  being  authorised  by 
the  powers  transferred  to  them  by  the  commis- 
sioners. It  was  admitted  on  the  part  of 
the  defendants,  that  they  had  no  parliamentary 
powers  which  gave  them  authority  to  create  obstruc- 
tions, or  lay  down  pipes  for  private  supply.  The 
question,  therefore,  was  confined  to  the  acts  dono  by 
the  defendants  in  laying  bricks  and  earth  and  digging 
trenches  in  one  instan  e  across  the  street,  but  in  the 
other  instances  across  the  footway  of  the  street,  for  the 
purpose  of  laying  down  supply  or  service  pipes  to  pri- 
vate houses,  from  the  mains  laid  down  under  the  powers 
of  the  commissioners  for  public  lighting.  It  appeared 
that  these  service  pipes  had  be.  n  laid  down  by  the 
joint-stock  company  at  the  request  and  by  the  direc- 
tion of  the  owners  of  the  houses ;  and  that  they  had 
been  so  laid  down  carefully,  without  creating  any 
unnecessary  nuisance.  It  was  not  disputed,  however, 
that  the  highway  was  obstructed  so  as  jp>  amount  to  an 
indictable  nuisance,  unless  the  defendants  were  justified 
in  committing  the  acts  complained  of  in  the  exercise  of 
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the  right  of  each  householder,  to  make  each  slight  | 
temporary  obstruction  on  a  highway  or  footway  as 
necessarily  incidental  to  the  enjoyment  of  his  pi  operty, 
such,  for  example,  as  the  obstruction  caused  in  using  the 
common  coal-holes  in  the  pavements,  the  unloading  of 
cart's  the  putting  up  boards  for  repairing,  and  other 
similar  temporary  obstructions.  We  are  of  opinion 
that  the  present  case  does  not  fall  within  any  of  the 
exceptions  to  the  general  law  as  to  the  obstructions  of 
highways.  We  find  no  authority,  according  to  which 
so  wide  and  large  an  exception  to  the  general  rule  is 
established,  as  would  allow  eiher  a  private  person,  or 
anybody  acting  at  the  request  of  private  persons,  to 
open  the  streets,  for  the  purpose  of  supplying  private 
houses  with  water  or  gas  from  sources  from  which  a 
supply  of  water  or  gas  may  be  procured.  Such  an 
act  is  not  in  any  respect  a  user  of  the  highway  such 
as  occurs  where  a  cart  or  carriage  stops  before  a  door, 
or  where  goods  are  unloaded  on  tho  highway,  to  be 
immediately  taken  into  the  bouse.  Such  matters  may 
well  be  said  to  be  a  use  of  the  highway  as  a  highway ; 
and  this  is  made  more  clear  by  the  rule  that  where 
there  is  an  excess  or  abuse,  in  such  case,  the  party  is 
indictable.  Thus,  where,  instead  of  using  the  high- 
way merely  for  taking  the  goods  in,  the  party  sawed 
blocks  of  wood  in  the  street  before  taking  them  in, 
he  was  held  to  be  indictable  for  so  doing.  The  case 
put  of  the  coal-holes  in  the  pavement  of  a  street  in 
perhaps  the  one  apparently  most  in  favour  of  the  de- 
fendants. It  is  not,  however,  to  be  assumed  that  there 
is  any  right  in  the  owner  of  a  house  to  open  the  pave- 
ment to  make  a  new  coal-hole  where  none  has  existed 
before.  He  could  not,  we  think,  make  a  new  hole  in 
the  middle  of  the  street,  if  his  cellar  extended  so  far. 
In  many  instances,  no  doubt,  such  coal-holes  may  be  of 
right,  as  where  they  have  been  made  when  the  houses 
were  first  built,  and  so,  as  was  suggested  during  the 
argument,  the  highway  has  been  dedicated  subject  to 
such  use.  In  many  cases  of  a  single  obstruction  for  a 
short  time,  for  the  purpose  of  obtaining  some  such  ad- 
vantage, there  would  probably  be  no  indictment, 
although  the  party  might  strictly  be  liable  to  indict- 
ment, and  although,  were  such  instances  multiplied,  it 
might  become  necessary  to  indict.  It  may  be  also  that 
the  almost  universal  use  of  coal-holes  may  have  led  to 
their  not  being  complained  of,  as  they  might  be,  from 
their  bring  regarded  as  a  usual,  if  not  a  necessary, 
means  of  enjoying  the  house  if  made  in  their 
usual  place.  They  do  not,  in  any  of  these 
respects,  appear  to  be  analogous  to  the  case  now 
before  us,  for  there  is  no  evidence  that  the  right  here 
claimed  originated  in  any  reservation,  nor  is  its  exer- 
cise matter  of  absolute  necessity,  nor  is  it  one  or- 
dinarily exercised  by  the  owners  of  property,  except 
under  parliamentary  powers,  and  subject  to  regulations 
imposed  for  the  protection  of  the  public.  The  case  is 
not  one  of  absolute  necessity,  either  for  the  party  or 
for  the  public,  as  in  the  case  of  hoarding  required 
during  the  repairing  of  a  house,  to  protect  the*  public, 
or  in  the  case  of  putting  a  ladder  against  a*  house  to 
clean  windows,  or  to  escape  in  the  case  of  fire. 
General  convenience  is  preatly  against  the  allowing 
private  persons  or  companies,  without  pari  amentary 
powers,  to  interfere  from  time  to  time  with  the  public 
streets.  The  making  such  openings  from  time  to  time 
for  water,  gas,  sewage,  and  other  purposes,  and  the 
open  ng  of  the  streets  for  repairs  and  alterations,  are  a 
serious  inconvenience  even  when  done  under  the  re- 
strictions which  an  Act  of  Parliament  puts  upon  the 
persons  clothed  with  parliamentary  authority  so 
to  act;  and  it  would  be  difficult  to  see  how 
far  the  annoyance  might  extend,  if  unauthorised 
dealings  of  this  nature  with  the  highways  were  allowed. 
Is  every  private  nerson  to  be  at  liberty  to  open  t'»e 
street  for  the  purpose  of  laying  down  a  pipe  to  any 
gasworks,  or  to  any  conduit  of  water,  or  to  any  well 


or  fountain  in  a  market-place  ?  How  far  is  such  right 
to  extend  ?  If  everybody  may  lay  down  a  pipe  from 
the  nearest  water  or  gas,  how  great  would  be  the  in- 
convenience from  the  continuous  opening  of  the  streets 
for  the  first  laying  down  and  for  the  constantly  re- 
curring purpose  of  repairing.  Were  such  private  rights 
as  to  gas,  sewerage  and  water-pipes  to  be  allowed,  the 
highways  would  be  in  a  constant  state  of  obstruction. 
The  present  is  an  exceptional  case,  where  it  happens, 
from  the  fact  of  the  mains  bein?  laid  for  public  pur- 
poses, that  it  is  more  easy  to  pet  at  the  supply  of  gas 
than  in  ordinary  cases ;  but  this  ought  not  to  affect  the 
principle.  The  case  does  not  seem  to  us  to  fall  within 
what  may  be  called  the  ordinary  incidents  and 
rights,  which  in  common  sense  and  from  common 
use,  are  understood  to  appertain  to  the  enjoy- 
ment of  property.  On  the  contrary,  a  right, 
as  is  here  claimed,  of  interfering  with  the 
streets  is  never  exercised  except  under  the  authority  of 
Acts  of  Parliament  conferring  special  powers,  with 
great  care,  and  under  proper  control,  in  the  case  of  gas, 
by  placing  the  companies  supplying  it  under  the  pro- 
visions of  the  General  Gasworks  Companies  Act, 
according  to  which  the  parties  are  subjected  to  whole- 
some restrictions,  and  to  the  control  of  the  magis- 
trates. We  think,  therefore,  that  the  obstructions  in 
question  are  indictable,  and  that  the  conviction  was 
right ;  and  the  verdict  must  be  entered  accordingly. 
A  question  was  raised,  but  not  very  seriously  pressed, 
as  to  whether  one  of  the  defendants,  who  had  given 
directions  to  have  the  particular  works  done  to  his  own 
house,  was  properly  convicted.  On  this  we  enter- 
tained no  doubt,  as  the  party  giving  orders  to  commit 
a  nuisance  is  a  principal  in  the  transaction.  It  was 
agreed  at  the  trial  that  the  defendants  should  be  at 
liberty  to  turn  the  case  into  a  special  verdict,  if  the 
court  should  think  fit  to  give  them  leave  so  to  do,  and 
considering  the  importance  of  the  question,  we  think  it 
quite  right  that  such  leave  should  be  given.  If  that 
course  be  taken,  that  which  was  conceded  in  the  argu- 
ment must  be  found  as  a  fact  in  the  special  verdict, 
namely,  that  there  was  obstruction  to  the  road ;  and 
the  question  must  be,  as  to  whether  the  parties  are 
indictable  for  making  such  obstructions  under  the  cir- 
cumstances. Our  judgment  will  be  for  the  Grown  as 
to  the  obstructions  arising  from  laying  down  the  ser- 
vice pipes.  Judgment  for  the  Crown. 


BAIL  COTJBT. 

Beported  by  T.  W.  Sadxdbbs,  Esq.,  Barrister-at-Law. 


Tuesday,  Jam.  81. 

(Before  Blackburn,  J.) 

Reg.  v.  The  Tottenham  Board  or  Health, 

ex  parte  Perry. 

PubHc  Health  Act,  11  £  12  Vict.  c.  63. 

Upon  an  application  for  a  warrant  under  sect  103, 

the  justices  are  not  required  to  draw  up  any  formal 

order. 

Denman  (on  behalf  of  two  justices  of  Middlesex)  and 
B.  C.  Robinson  (on  behalf  of  the  Tottenham  Local 
Board  of  Health)  showed  cause  against  a  rule  calling 
upon  their  respective  clients  to  show  cause  why  aa 
order  for  the  payment  of  two  district  rates  for  1857 
and  1858,  made  under  the  11  &  12  Vict,  c  63, 
as.  102  and  103,  amounting  to  ML  10s.  4dL,  and  upon 
which  a  warrant  of  distress  had  issued,  should  not  be 
removed  into  this  court  by  writ  of  certiorari,  in  order 
that  it  may  be  quashed.  It  appeared  that,  upon  the 
justices  deciding  upon  the  application,  their  clerk,  aa 
an  act  of  courtesy,  handed  the  defendant  a  memorandum 
of  their  derision,  and  this  without  the  knowledge  of 
the  justices,  and  without  their  signatures  attached. 
Upon  the  application  for  this  rule  many  objections  were 
taken  to  this  document,  it  being  treated  as  a  legal  order 
under  the  statute.     It  was  now  contended  that,  under 
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the  103rd  section,  no  formal  order  was  necessary,  and 
that  what  the  clerk  to  the  justices  did  was  merely 
an  act  of  gratuitous  civility. 

B.  James,  in  support  of  the  rule,  after  contending 
that  an  order  was  necessary,  argued  that,  if  not,  yet, 
u  his  client  had  been  misled  by  the  act  of  the  clerk  to 
the  justices,  the  rule  should  be  discharged,  without 
costs. 

Blackburh,  J. — It  is  clear  that  no  order  was  re- 
paired by  the  statute.  The  point  upon  which  the  rule 
will  be  discharged  is,  that  this  was  an  inoperative  docu- 
ment, and  not  a  judicial  proceeding  which  could  do 
either  good  or  harm.       Rule  discharged,  with  costs. 


BOLLS  COURT. 


Reported  by  GBoaaa  WHTTELBr.  Esq ,  of  ibe  Middle  Temple, 

Barrlster-at-Lanr. 


March  13  and  21. 
Be  The  Bristol  Free  Grammar  School. 
Free  grammar  school — Boarders. 
The  court  will  sanction  a  scheme  allowing  the  masters 

of  a  free  grammar  school  to  take  boarders  only  with 

reference  to  the  special  circumstances  of  each  case, 

and  where  it  will  not  interfere  with  the  objects  of  the 

original  foundation  of  the  school. 

This  was  an  application  by  the  majority  of  the  trus- 
tees of  the  Bristol  Grammar  School  to  vary  one  of  the 
provisions  of  the  present  scheme,  which  prohibits  the 
masters  from  taking  boarders. 

The  Bristol  Free  Grammar  School  was  founded  by 
fetters  patent,  granted  in  the  reign  of  Henry  VIIL,  and 
s  house  or  hospital  and  lands  were  conveyed  to  the 
mayor,  burgesses  and  commonalty  of  Bristol,  for  the 
establishment  of  the  school,  for  u  all  children  who 
would  repair  to  the  said  school  for  learning  and  know- 
ledge of  the  Latin  and  other  good  learning,  and  that 
freely,  and  without  anything  to  be  taken,  other  than 
foarpence  only  for  the  first  admission  of  every  scholar 
into  the  same  school.11 

The  corporation  were  empowered  to  make  ordinances 
for  the  government  of  the  school. 

This  capitation  fee  was  increased  from  time  to  time 
muT,  in  1812,  it  was  fixed  at  the  sum  of  4/.  for  each 
scholar,  the  son  of  a  burgess  or  freeman  residing 
within  one  mile  of  the  city  on  his  admission,  all  other 
scholars  to  pay  such  sam  as  should  be  agreed  upon 
between  the  master  and  the  parents  of  such  scholars. 

The  revenues  of  the  charity  and  the  fees  paid  by  the 
scholars  being  insufficient  to  pay  adequate  salaries  to 
the  masters,  on  two  different  occasions,  viz.  in  1764 
end  1812,  resolutions  were  passed  by  the  corporation, 
by  which  the  masters  were  authorised  to  take  boarders, 
and  the  practice  continued  for  some  time,  but  the 
somber  of  free  day  scholars  on  both  occasions  fell  off, 
uui  it  was  again  discontinued. 

By  a  scheme  approved  by  the  decree  of  the  Court  of 
Ch.  made  in  1847  for  the  future  management  of  the 
estates  and  government  of  the  school,  it  was  declared 
that  all  boys  of  the  age  of  eight  years  and  upwards, 
resident  within  two  miles  of  the  Exchange  of  the  city, 
should  be  eligible  for  admission  to  the  school,  and  to 
partake  of  all  the  benefits  thereof. 

And  it  was  provided  that  besides  the  learned  lan- 
guages there  should  be  taught  mathematics,  algebra, 
arithmetic,  writing,  reading,  general  English  literature, 
pography,  composition,  and  profane  history ;  and  such 
•f  the  modern  language*  and  elements  of  such  of  the 
«rta  and  practical  sciences  as  the  trustees  should  think 
fitto  direct 

And  it  was  declared  that  each  boy  should  pay 
faring  his  continuance  in  the  school  such  sum  not 
exceeding  SL  per  annum  as  the  trustees  of  the  school 
should  fix. 

And  it  was  declared  that  no  master,  whether  residing 
[Mao.  C] 


on  the  school  premises  or  not,  should  take  any  scholar 
of  the  said  school  to  reside  or  board  with  him. 

The  salaries  received  by  the  masters  for  the  year 
1859  were  as  follow  :  Head  master,  from  the  income 
of  the  charity,  150/1 ;  from  the  fees  paid  by  the  boys, 
287/.  12s.  6</;  total,  417/.  12s.  6<7.  Second  master, 
from  the  charity,  100/;  from  fees,  191/.  15s.;  total, 
291/.  1 5s.  Third  master,  from  the  charity,  25/. ;  from 
fees,  144/1  6s.  3d.;  total,  169/.  6s.  3d.  Fourth 
master  (Latin  and  German),  total  salary  139/1  12s.  9c/L 
Fifth  master,  120/1  17s.  6dl  Sixth  master,  99/.  18s. 
French  master,  87/.  14s.  Drawing  master,  from  fees 
only,  57/.  10s.  6d.  The  head  master  has  also  a  house 
rent  free. 

The  income  of  the  charity  is  increasing,  and  will  in- 
crease, at  the  rate  of  about  30/.  per  annum  for 
several  years  to  come.  -* 

There  are  several  exhibitions  to  the  Universities. 

The  number  of  boys  attending  the  school  at  the 
present  time  is  200. 

The  majority  of  the  trustees  now  seek  an  alteration 
of  the  scheme  of  1847  in  several  particulars,  amongst 
others,  to  permit  the  masters  to  take  boarders. 
This  is  the  only  alteration  in  dispute  In  support 
of  their  application  they  urge  that  since  the  re-esta- 
blishment of  the  school  in  1847  the  trustees  have 
found  that  its  income  has  been  very  inadequate  to 
meet  its  outgoings,  and  that  they  have  been  obliged  to 
reduce  the  salaries  below  what  they  conceive  the  ser- 
vices of  the  masters  entitle  them  to  be  paid,  thus  pre- 
venting a  full  development  of  the  school,  both  in  an 
educational  point  of  view  and  as  to  the  position  it 
may  be  justly  expected  to  attain. 

They  believe  that  the  reputation  already  acquired  by 
the  school  will  induce  a  larger  number  of  scholars  to 
resort  thereto,  if  an  efficient  and  sufficient  staff  of 
masters  can  be  supported  and  retained  therein. 

That  the  number  of  scholars  is  out  of  proportion  to 
the  number  of  masters,  and  that  the  classes  are  conse- 
quently too  large,  but  that  another  master  could  not 
be  appointed  for  deficiency  of  funds. 

That  the  salaries  of  the  masters  are  greatly  below 
those  received  by  the  masters  of  kindred  establish- 
ments, and  consequently  it  is  difficult  to  retain  an 
efficient  staff  of  masters.  This  is  done  at  present  only 
by  allowing  the  under  masters  to  devote  their  time  out 
of  school  hours  to  private  tuition. 

That  from  the  inquiries  which  have  been  made  of  the 
masters  of  some  of  the  other  public  schools  in  England 
it  appears  to  be  the  general  opinion  that  the  granting 
permission  to  the  masters  to  take  boarders,  not  only 
adds  to  the  status  of  the  school,  but  also  increases  the 
number  of  day  boys,  and  the  emoluments  of  the  mas- 
ters. They  set  out  the  opinion  of  the  head  master  of 
Rugby  school :  "  A  good  school  requires  not  only  an 
efficient  head  master,  but  really  able  men  for  under- 
masters;  they  cannot  be  got  without  being  properly 
paid.  There  is  no  way  of  paying  them  so  good  as  that 
of  allowing  them  to  keep  boarding-houses.  Further, 
there  are  no  other  persons  who  can  equally  well  be 
traced  with  such  houses,  and  no  reform  of  Dr.  Arnold 
hud  so  good  an  effect  as  that  which  abolished  all 
boarding- houses  except  those  kept  by  under-masters. 
They  have  an  authority  over  the  boys  which  it  is  not 
ttholeeome,  even  when  it  is  safe,  to  intrust  to  others.'* 

The  minority  of  the  trustees  opposing  the  alteration 
of  the  scheme  in  this  respect,  stated  as  follows : — 

That  all  our  local  experience  of  schools,  where  part  of 
the  pnpils  are  on  a  cheap  foundation  provided  by  a 
charity,  and  part  paid  for,  more  expensively,  as 
boarders,  has  shown  them  to  have  the  elements  of 
failure  within  themselves.  Tliis  was  strikingly  ex- 
hibited in  the  present  school  under  two  successive 
masters.  At  the  appointment  of  Dr.  Lee  there  were 
ninety-nine  scholars.  Dr.  Lee  was  permitted  to  take 
boarders,  and  the  ultimate  result  was  fhatno  foundation 
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boys  remained.  Dr.  Goodenough  was  appointed,  and 
the  boys  again  rose  to  the  former  numbers,  but  by 
degrees  they  fell  off,  finding  insult  and  contumely  con- 
stantly oflered  to  them,  being  always  designated  as 
"  scamps,"  &c ,  and  for  twelve  years  before  the  present 
trustees  were  appointed  no  boy  had  been  on  the  foun- 
dation ;  consequently  for  twelve  years  this  excellent 
charity  was  virtually  defunct. 

A  similar  instance  occurred  in  Bath,  where  we  are 
credibly  informed  there  existed  a  foundation  school  for 
all  boys  paying  41.  per  annum.  The  master  was  allowed 
to  take  boarders  and  day  scholars  on  his  own  account, 
and  the  consequence  was  that  constant  complaints  were 
made  to  the  trustees  by  the  parents  of  the  foundation 
boys,  of  insult,  indignities  and  favouritisms,  until  at 
length  the  trustees  were  co  npelled  to  limit  the  master 
to  eight  boarders,  when  the  foundation  b»ys  increased 
from  almost  none  to  the  full  complement ;  but  all  men 
of  experience  know  that  when  two  cbisses,  so  widely 
different  as  one  composed  of  boys  supposed  to  receive 
benefit  from  charity  and  another  self- supported  and 
liberally  paid  for,  are  placed  in  the  same  school,  they 
will  not  equally  estimate  each  other,  and  all  the  evils 
we  note  here,  amongst  many  others,  will  follow.  They 
also  stated  they  had  heard  from  many  parents  of  chil- 
dren now  in  the  school  that  they  were  determined  to 
withdraw  them  as  soon  as  boarders  were  admitted. 

On  the  other  side  it  was  argued  that  these  argu- 
ments do  not  apply  to  the  Bristol  school,  as  all  the  boys 
there  pay  equal  fees.  The  information  obtained  by  the 
promoters  shows  that  the  great  public  schools  of  this 
country  are  at  present  on  the  now  proposed  footing, 
and  that  the  evils  alleged  to  be  caused  by  the  mixtnre 
of  boarders  with  day  scholars  do  not  exist.  The  class 
of  boys  whose  influence  appears  to  be  dreaded  (namely, 
the  sons  of  persons  of  higher  station  than  the  average) 
already  exists  in  the  school  in  considerable  numbers, 
without  the  apprehended  ill  effects.  In  the  Bristol 
Grammar  School,  as  in  other  such  schools,  the  boys  are 
and  will  be  indiscriminately  mixed  in  the  several  classes. 

They  stated  that,  from  numerous  inquiries,  they  were 
perfectly  satisfied  that  there  is  no  cause  to  apprehend  a 
loss  of  numbers,  but,  on  the  contrary,  they  confidently 
expected  a  considerable  increase  in  the  number  of 
scholars  from  the  permission  to  take  boarders. 

They  denied  that  the  falling  off  of  the  number  ol 
boys  on  the  two  former  occasions  were  attributable  to 
the  fact  of  the  masters  taking  boarders,  and  stated 
other  reasons  for  such  falling  off. 

They  cited  the  case  of  the  Tiverton  School,  as  having 
greatly  fallen  off  in  numbers  when  the  masters  were 
prohibited  from  taking  boarders. 

T.  If.  Terrell,  for  the  trustees  promoting  the  pro- 
posed alterations,  cited  the  case  of  the  Manchester 
School 

C.  HaU,  for  the  minority  of  the  trustees  dissenting, 
contra. 

Wiekens  for  the  Attorney-General. 

The  following  authorities  were  cited : — The  Attorney- 
General  t.  Earl  of  Devon  {Tiverton  School),  15  Sim. 
193 ;  The  Attorney-General  v.  Earl  of  Stamford,  16 
Sim.  453  ;  S.C.  on  appeal,  1  Phil.  737  ;  The  Attorney- 
General  v.  The  Bishop  of  Worcester  {Worcester 
School),  9  Hare,  328. 

The  Master  of  the  Rolls. — The  perusal  of  the 
statements  submitted  to  me,  and  the  consideration  I 
have  given  to  this  subject,  have  induced  me  to  come  to 
the  conclusion  that  I  ought  not  to  sanction  the  intro- 
duction of  boarders  into  this  school.  In  coming  to  this 
conclusion,  I  think  it  necessary  to  guard  against  any 
misapprehension  which  might  arise  from  the  belief  that 
I  propose  by  this  decision  to  lay  down.  ><ny  general  rule 
as  to  the  non-introduction  of  boarders  into  free  gram- 
mar schools.  I  mean  to  do  nothing  of  the  sort ;  and, 
accordingly,  the  evidence  laid  before  me  of  the  answers 
derived  from  a  large  number  of  free  grammar  schools, 


declaring  that  such  a  rule  would  go  far  to  destroy 
such  schools,  has  had  little  or  no  weight  with  me  in 
regard  to  the  present  application.     Each  case  must,  in 
my  opinion,  be  tried  on  its  own  merits.     I  should  con- 
sider a  man  as  devoid  of  sense  who  should  insist  that 
boarders  ought  not  to  be  admitted  at  Eton,  Harrow 
and  Rugby,  and  schools  of  a  similar  description ;  but  a 
very  different  rule  applies  and  different  principles  sug- 
gest themselves  in  the  case  of  a  school  situated  as  the 
Free   Grammar  School  of  Bristol  is.     The  principal 
argument  in  favour  of  giving  permission  to  the  masters 
to  receive  boarders  is  very  forcible — that  hy  augment- 
ing the  income  of  the  masters  you  tend  to   raise  the 
character  and  qualifications  of  the  school  and  of  the 
class  of  instructors,  and  that  without  this  assistance  in 
some  places  efficient  masters  could  not  be  obtained. 
This  argument  has,  no  doubt,  considerable  weight,  and 
the  probability  resulting  from  it,  that  a  master  might 
leave  the  Bristol  Grammar  School  if  he  could  obtain  a 
more  lucrative  or  eligible  appointment  is  indisputable. 
At  the  same  time,  I  observe  .that  the  head  master  of  the 
Bristol  Grammar  School  now  obtains  430/L  per  annum, 
besides  a  house  rent-free  and  kept  in  repair.     I  do  not 
doubt  that  this  remuneration  will  secure  a  master  of 
very  high  qualifications,  and  that  on  the  vacancy  of  that 
office  the  trustees  will  rather  be  puzzled  which  out  of 
the  great  number  of  well-qualified  persons  who  would 
offer  themselves  as  candidates  they  shall  select,  than 
feel  any  difficulty  in  obtaining  a  competent  person  to 
accept  the  situation.      I  do  not,  therefore,  in  the  pre- 
sent ca*e,  feel  the  necessity  of  admitting  boarders  in 
order  to  secure  an  adequate  supply  of  efficient  masters 
for  the  sustentation  of  either  the  credit  or  character 
of  the  school,  or  for  the  instruction  of  the  scholars. 
Another  argument,  frequently  relied  on  in  favour  of 
the  admission  of  boarders  into  free  grammar  schools,  is 
derived  from  the  advantages  anticipated  to  arise  from 
the  intermixture  of  the  children  of  different  classes  of 
society  in  the  same  school.     This  was  well  expressed  by 
Lyndhurst,  L.C.  in  a  passage  quoted  with   admira- 
tion by  Turner,  L.J.  in  the  case  of   the  Worcester 
Grammar  School :  u  There  is  another  consideration  also 
connected  with  these    establishments — that    they  are 
the  avenues  by  which  the  humbler  classes,  by  industry, 
activity  and  intelligence,  can  force  their  way  into  the 
highest  situations  of  the  State ;  and  by  furnishing  the 
means  of  uniting  at  an  early  age  the  upper  and  lower 
classes,  they  tend  to  bind  together  by  the  strongest  ties  the 
whole  system  of  society."    Nothing  can  sound  better  ox 
more  plausible  than  this  language,  but  it  unfortunately 
does  not  agree  with  the  result  of  experience.     It  is 
found  that  the  two  classes  of    scholars — via*,  those 
educated  at  the  cost  of  the  charity,  or  nearly  so,  and 
those  whose  parents  pay  largely  for  their  instruction, 
do  not  coalesce  or  mix  harmoniously  together.     I  have 
in  vain  looked  for  any  evidence  to  that  effect.     The 
cases  in  the  books  all  appear  to  establish  the  exact 
opposite.       Either    the     school     becomes   a    school 
for  the  rich — that    is,    for    what    may    be    termed 
the     higher     branch     of    the      middle     classes-— oi 
it    becomes   a    school    from    which    they    are  prac- 
tically excluded;    and  it  is  in  the  nature  of  th  ngs 
that  it  should   be  so.      The  regard  paid  to  wealth 
in  this  country  gives  an  unusual  degree  of  importance 
to  boys  whose  parents  are  supposed  to  possess  it  over 
those  whose  parents  are  supposed  to  be  wanting  in  that 
respect.     The  history  of  this  very  school  has  shown 
that  this  result  occurred  there  a  few  years  ago;  nor 
am  I  aware  of  any  school  where  a  large  mtflrmixtore 
of  boarders  and  free  scholars,  amounting  to  something 
like  an  equal  division,  works  harmoniously  and  well. 
The  boarders,  almost  as  a  matter  of  coarse,  secure 
more  instruction  than  the  free  scholars,  sad  are  snore 
subject  to  the  discipline  of  the  master.     If  the  prizes 
and  exhibitions  are  open  to  them,  they  carry  them  all 
away ;  and  this  circumstance  adds  to  the  presfsjoe,  if 
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the  word  can  be  so  used,  with  which  they  arc  sur- 
rounded,   owing    to    their  supposed    greater  wealth. 
If  the    boarders,    on    the     other    hand,     are    ex- 
cluded from    such   competition,   then   an   additional 
evil  of  another    sort    is    introduced,    arising    from 
one   class    of    scholars     being    excluded    from    ob- 
taining the  due   reward  of    their    industry.       My 
opinion  is  that,  so  far  from  the  union  of  classes  being 
promoted  by  the   admixture  of   boarders  and    free 
scholars,  it  is  impeded  and  checked.     If  I  am  right  in 
tbe  observations  I  hare  already  made,  this  admixture 
a  likely  to  engender  an  ill-feeling  in  boys  which  be- 
comes matured  and  permanent  in  manhood  in  a  great 
majority  of  instances.     But,  on  the  other  hand,  I  think 
that  the  eventual  harmoniou*  admixture  of  classes  is 
much  better   obtained   by    the  keeping  distinct  the 
schools  to  which  boarders  are  admitted  and  those  to 
which  free  scholars  are  admitted.     I  do  not  mean  to 
mv  that  there  are  no  free  grammar  schools  well  con- 
ducted where  boarders  are  admitted,  but  in  these  cases 
either  the  boarders  form  bat  a  very  small  portion  of 
the  school,  or,  which  is   the  general  case,  the  free 
scholars  form  but  a  very  small  minority.      In  neither 
case  is  the  character  of  the  school  practically  affected. 
Practically,  there  are  no  free  scholars  at  Eton,  Harrow, 
and  Rugby,  or  they  are  in  such  small  proportion  as 
not  to  affect  the  character  of  the  school.     If  the  boys 
in  these  schools  are  not  all  boarders,  it  is  because  the 
parents  or  near  relations  of  the  boys  establish  them- 
selves in  the  immediate  vicinity  of  the  school  for  the 
purpose  of  obtaining  its  advantages  at  a  less  cost  than 
thej  could  ordinarily  be  obtained.      Practically,    the 
<&tinctk>n  is  nothing.      $o,  also,   in    free  grammar 
^h-iols   the  free  scholars  may  reside  with   parents, 
relatives,    or  persons    living  in   the   town,   or  with 
persons    attached     to     the    school,    and'    who     are 
permitted  by  the  school  to  board  and  maintain  thein. 
Bat  these  cases  again  are  all  alike,  and  differ  in  no 
material  respect.     The  boarding  for  which  permission 
is  applied  for  by  this  and  similar  applications  is  the 
boarding  of  boys  with  masters  attached  to  the  school, 
tj  means  of  which  the  boys  are  supposed,  and  justly 
w,  to  be  subjected  to  a  more  complete  discipline,  and 
to  obtain  a  more  perfect  instruction  than  if  their  dis- 
ripline  and  instruction  were  confined  to  the  period  of 
their  attendance   during  school  hours.     One  of  my 
main  reasons  for  believing  that  the  ultimate  admixture 
vf  duses  is  promoted  by  the  practical  exclusion  of 
Carders  from  some  of  the  free  grammar  schools  is,  that 
that  which  materially  contributes  to  the  harmony  and 
well-being  of  society  in  this  country  is  not  merely  the 
perfect  and  imperceptible  gradation  of  all  classes  from 
the  lowest  to  the  highest,  but  the  fact  that  no  dignity 
w  b  inour  in  the  Church  or  State  under  the  Throne  is 
exploded  from  any  person,  however  humble  may  be  his 
"ri^in,  provided  his  abilities  and  industry  enable  him  to 
ittain  them,  and  that  when  he  has  attained  them  he 
»  accepted  by  the     higher  classes,    into  which  he 
■*  risen,  exactly  as  if  he   had   been   born  in   tbe 
fMks  into  which  he  is  adopted.  But  to  accomplish  this 
result  the  means  of  a  liberal,  classical  and  extended  edu- 
cation most  be  open  to  him ;  and  if  there  wore  no  free 
pammar    schools    open    to    the    lower  classes  this 
*ouM  be  impossible.   The  child  could  not  obtain  the 
fraction  required  unless  at  the  cost  of  associating 
*.th  other  boys  of  the  same  age,  who  would  look  down 
w  him  and  treat  him  as  of  a  class  inferior  to  them- 
*'«*>    Few  parents  would  permit  their  children  to  be 
f««d  in  such  a  situation ;  few  boys  would  desire  it,  and 
™*e  who  were  subjected  to  it  would  probably  imbibe 
to Lags  of  a  deep  and  implacable  character,  the  power 
«  which  subsequent  years  might  mature  to  a  result 
«j1hing  but  amiable  or  to  be  desired.     The  existence 
« the  free  giatnmar  schools  without  boarders  provides 
the  ueceswu-y  instruction  for  the  lower  class  of  the 
"Mumunitv.     The  existence  of  free  grammar  school*  i 


like  Eton,   Harrow  and   Rugby,  without,  or  almost 
without,  free  scholars,  provides  the  necessary  instruction 
for  the  sons  of  the  higher  classes  of  the  community. 
The  t-cholars  from  each  class  of  schools  when  they  become 
men  unite  and  harmonise  together  much  better  than 
they  could  do  ns  boys  in  the  same  school  iu  early  life. 
The  son  of  a  peer  may  avoid,  or  be  excused  from  asso- 
ciating with,  the  son  of  a  small  tradesman  ;  but  when 
the  son  of  the  tradesman  has  become  eminent  in  the 
State,  or  distinguished  for  his  literary,   classical,  or 
scientific    attainments,  the    peer    may  eagerly  seek 
the  acquaintance    and    friendship    of    the  man   who 
when    a    bov    he   would    have    shunned.     It  would 
be    better,    I    admit,    if  it   were    possible  that  the 
two    institutions    could    be    united,    and     that    the 
scholars  of  all  degrees   could   associate  together    on 
equal  terms ;  but  experience  has  taught  us  that  this 
is  scarcely  possible,  it  being  the  tendency  of  the  higher 
classes  to  exclude  the  lower  where  both  are  mixed 
together,  and  to  obtain  an  unjust  proportion  of  those 
advantages  which  charity  intended  should  be  adminis- 
tered in  a  spirit  of  fairness  and  benevolence,  without 
prejudice  or  favour.      The  interests  of  society  will 
eventually  be  best  consulted  and  advanced  by  holding 
that,  into  the  free  grammar  schools,  which  are  from 
their  position  and  neighbourhood  well  attended  by  free 
scholars,  boarders  should  not  be  admitted,  or  should  be 
admitted  only  to  such  a  limited  extent  as  would  not 
interfere  with  the  general  character  of  the  school ;  and 
when    a   school    has    attained    a  great   amount    of 
scholars  under  either  system  —  viz.,   that  of  taking 
free  scholars  almost  exclusively   or   boarders  almost 
exclusively — it    would,    in    my    opinion,    be   foreign 
to  the  duty  or  province  of  this  court  to  interfere  with 
or  alter  that  system.     I  have  made  these  observations 
in  order  to  explain  the  view  that  I  take  of  cases  of 
this  description,  and  in  applying  them  to  the  present 
case,  I  find  that  this  school  is  in  a  large,  prosperous 
and  populous  city,  where  its  advantages  are  so  well 
appreciated  that  the  parents  of  upwards  of  200  boys 
avail  themselves  of    the  advantages  thereby  afforded 
for  tho  instruction  of  their  children.      I    find    the 
salary    of    the    head    master,    combined    with    the 
incidental  advantages  attached  to  his  station,  sufficient 
to  obtain  the  services  of  a  gentleman  of  great  merit  and 
abilities,  and  well  fitted  to  perform  the  duties  which 
belong  to  his  difficult  and  anxious  position.   1  find  that 
there  is  no  want  of  able  under-masters  of  all  sorts,  at 
the  rates  of  salary  at  present  attached  to  their  offices. 
I  find  a  charity*  estate  constantly  and  gradually  in- 
creasing in  value  every  year,  and  sufficient  to  provide 
additional  remuneration.     I  find  that  this  system  of 
things,  which  I  cannot  but  think  very  prosperous,  has 
gone  on  increasing,   and  is  expected  to  continue  for 
some  years.     I  find  that  an  opposite  system  some  time 
ago  had  led  practically  to  the  destruction  of  the  tree 
scholars,  and  that  the  scheme  under  which  the  school  is 
at  present  conducted  was  deliberately  established  by 
the  court  only  a  few  years  ago.      If  this  were  altered, 
the  result  might  and  probably  would  be  that  the  num- 
ber of  scholars  would  increase  the  reputation  of  the 
school,  and  that  the  school  might  rise  in  general  esti- 
mation; but  the  character  of  the  school  would  be 
changed,    and    that   liberal    and    classical  education 
afforded  by  it  would  no  longer,  or  not  to  the  same 
extent,  be  accessible  to  the  poor.     Taking  all  these 
matters  into  consideration,   I  have  deliberately,  and 
without  hesitation,  come  to  the  conclusion  that  it 
would  be  inexpedient  to  niter  the  scheme  in  this  respect, 
or  to  allow  the  head  or  other  master  of  this  school  to 
take  as  boarders  any  boys  who  are  to  be  educated  in 
this  school. 
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V.  C.  STUABT'S  COURT. 

Reported  by  James  B.  Davidson.  Esq.,  of  Llncoln's-inn, 

Barrister-at-Law. 

Friday,  March  9. 

Re  The  Donixgton  Church  Estate,  and  re  The 

Charitable  Trusts  Act  1853. 

Appeal  from  an  order  of  a  County  Court  judge— 

16  4  17  Vict.  c.  137. 

Where  the  rents  of  a  piece  of  land  had  been  regularly 
paid  to  the  chftrchwardens  of  a  pariah  towards  the 
repair  of  a  church,  for  which  purpose  the  land  was 
supposed  to  have  been  given  at  an  unknown  date  by 
an  unknown  benefactor,  the  proper  persons  to  be 
appointed  trustees  were  held  to  be  the  rector  and  the 
churchwardens. 

ThU  was  the  petition  of  the  Bct.  C.  M.  Wimberley, 
rector  of  the  parish  of  Donington-on-Baine,  Lincoln- 
shire, presented,  by  way  of  appeal,  under  the  39th  sec- 
tion of  the  above  Act,  from  a  decision  of  the  County 
Court  judge  of  Lincolnshire. 

By  a  certificate  of  the  Charity  Commissioners,  dated 
the  2nd  Aug.  1859,  it  was  recited  that  it  appeared 
that  there  was  a  piece  of  arable  land  in  the  parish  of 
Donington,  containing  about  eight  acres,  the  rent  of 
which  was  regularly  paid  to  the  churchwardens  of  the 
parish  towards  the  repair  of  the  church,  for  which  pur- 
pose it  was  supposed  to  have  been  given  at  an  unknown 
date  by  some  unknown  benefactor;  that  the  same  was 
then  in  the  occupation  of  a  tenant,  at  the  rent  of  20/. ; 
that  there  were  not  at  that  time  any  legally  con- 
stituted trustees  of  the  charity ;  and  that  disputes 
had  arisen  as  to  its  administration.  It  had  accord- 
ingly been  thought  desirable  that  an  application  should 
be  made  to  the  proper  court  for  an  order  appointing 
trustees  of  the  said  charity,  and  the  petitioner  and 
John  Fletcher,  one  of  the  churchwardens,  had  trans- 
mitted to  the  board  notice  of  this  intention  to  apply 
to  the  County  Court  judge.  The  commissioners  then 
proceeded  to  certify  that  the  board  thereby  authorised 
the  petitioner  and  the  said  John  Fletcher  to  make  an 
application  within  three  months  for  an  order  appointing 
"  the  rector  and  churchwardens  of  the  parish,  and  their 
respective  successors  for  the  time  being,  or  some  other 
fit  and  proper  persons,  to  be  the  trustees  for  the 
administration  of  the  said  charity." 

Application  was  accordingly  made  to  the  County 
Court  judge,  who,  on  the  12th  Nov.  last  made  an 
order  appointing  the  petitioner  (the  rector),  the  said 
John  Fletcher  and  Joseph  Gov  (the  churchwardens), 
the  overseers  of  the  poor  of  the  parish  and  the  sur- 
veyor of  highways,  and  their  successors  for  the  time 
being,  and  George  Tomline,  Esq.,  a  landowner  in  the 
parish,  to  be  the  trustees  of  the  charity. 

The  petitioner  submitted  that  Geo. Tomline,  Esq.,  was 
an  improper  person  to  be  appointed  trustee,  inasmuch 
as  his  residence  was  twenty-five  miles  away  fr  »m  the 
parish,  and  that  the  sexton  and  churchwardens  of  the 
parish  were  the  proper  persons  to  be  trustees. 

The  petition  (which  was  duly  certified  by  the  charity 
board  to  be  reasonable  and  proper)  prayed  that  the 
order  might  be  varied,  by  providing  that  the  rector  and 
churchwardens  should  be  trustees. 

The  petition  alleged,  amongst  other  things,  that  at 
the  bearing  before  the  County  Court  judge  the  solicitor 
of  the  petitioner  proposed  to  call  and  examine  him  for 
the  purpose  of  showing  that  the  nnmber  of  directors  in 
the  parish  was  very  large,  and  that  the  overseers  of  the 
poor  and  surveyor  of  the  highways  would  for  the  most 
part  be  Dissenters,  but  the  judge  refused  to  hear  evi- 
dence on  any  of  these  subjects. 

It  was  stated  that  no  church-rate  had  been  levied  in 
the  parish  for  many  years ;  that  great  differences 
existed  between  the  rector  and  his  parishioners  (500  in 
number),  100  of  whom  were  Dissenters.     Mr.  Tomline 


was  the  largest  proprietor  in  the  parish,  and  owned 
about  one-third  of  it. 

Hobhouse  supported  the  petition. 

Cotton  opposed  on  behalf  of  Mr.  Tomline  and  the 
surveyor  of  highways,  and  the  overseers  of  the  poor. 

The  Vicb-Chancellor  said  he  could  not  agree 
with  the  view  which  the  County  Court  judge  had 
adopted.  The  Charity  Commissioners  had  sanctioned 
this  appeal,  and  it  seemed  to  him  thai  the  rector  of  the 
parish  and  the  churchwardens  ought  to  have  the  care 
of  this  property,  because  the  rents  and  profits  of  it 
had  been  dedicated  to  the  purposes  of  the  church.  One 
of  the  respondents,  who  was  the  largest  landed 
proprietor  in  the  parish,  had  instructed  counsel  to  ap- 
pear in  support  of  the  view  of  the  County  Court  jndge  ; 
and  the  same  counsel  had  been  instructed  for  the  other 
parties  who  had  been  nominated  trustees  by  the  order 
of  the  County  Court.  It  was  satisfactory,  therefore,  to 
know  that  all  parties  had  had  an  opportunity  of  stating 
their  case.  In  his  (the  V.  C.'s)  opinion,  the  Charity 
Commissioners  having  sanctioned  the  appeal,  it  was  his 
duty  to  appoint  the  rector  and  churchwardens  alone  to 
be  the  trustees.  The  case  was  an  unfortunate  one, 
because  the  costs  must  come  out  of  the  estate ;  unless 
Mr.  Tomline,  under  the  circumstances  of  the  case,  should 
think  it  right  to  refund  them. 

The  order  was,  that  the  rector  and  churchwardens 
were  to  be  the  trustees ;  the  petitioner's  costs  to  be 
taxed  and  paid  out  of  the  rents ;  the  respondents  to 
bear  their  own  costs. 


V.  C.  WOOD'S  COTJBT. 

Reported  by  W.  H.  BamrsT.  Esq.,  Barrister* at-Law. 

March  IB,  20  ami  21. 
Dudley  and  West  Bromwich  Banking 
Company  v.  Spittle. 
Forgery— Debt—  Trust-deed—  Cestui  que  trust  and 
trustee—  Criminal  conviction. 
A.  forged  the  name  of  S.  to  a  cheque  for  5501,  and 
obtained  the  money  from  the  bankers.     He  was  sub- 
sequently apprehended  for  another  felony,  and  in- 
dictments for  both  felonies  were  pre/erred  against 
him  at  the  next  assizes.     To  the  first  {not  the  plain- 
tiff) he  pleaded  "  guilty,"  to  the  pluintifi?  indict- 
ment unot  guilty."    Be  was  sentenced  on  the  first 
to  four  years*  penal  servitude.     The  second  wis  not 
tried,  but  ordered  to  stand  over,  the  ends  of  justice, 
tn  the  words  of  the  judge,  having  been  satisfied.     /Ve- 
viously  to  the  sentence  A.  had  executed  an  assignment 
of  all  his  real  and  personal  estate  for  the  benefit  of 
his  creditors  to  8.,  whose  name  he  had  s>  forged. 
The  bankers  claimed  to  rank  under  this  deed  of  as- 
signment as  creditors  for  the  money  of  which  they 
had  been  so  defrauded: 
Held,  first,  that  the  money  so  obtained  was  a  debt  duo 

to  the  bankers; 
Secondly,  that  they  had  done  everything  which  depended 

upon  them  to  do  to  bring  A.  to  conviction; 
Thirdly,  that  the  bankers  were  entitled  to  come  m 
under  the  deed  of  assignment  and  rank  as  cre- 
ditors. 

This  was  a  bill  filed  by  the  Dudley  and  West  Brom- 
wich Bank  on  behalf  of  themselves  and  the  other  credi- 
tors of  one  Frederick  Farley  against  the  defendant  John 
Spittle,  who  had  been  a  customer  of  the  bank,  and  had 
also  become  the  sole  trustee  under  a  deed  of  assign- 
ment, bearing  date  16th  March  1858,  for  the  benefit  of 
the  general  creditors  of  the  said  Frederick  Farley. 

The  plaintiffs  have  branch  establishments  as  bankers 
at  Dudley,  in  Worcestershire,  and  West  Bromwich,  in 
Staffoidshire. 

On  the  27th  Jan.  1858  a  cheque  for  550JL  in  favour 
of  one  Guest,  and  professing  to  be  signed  by  the  said 
John  Spittle,  was  presented  for  payment  at  the  Dudley 
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branch  bank  by  one  Mary  Ann  Whitehouse.  She  was 
there  told  that  Spittle  kept  his  account  at  the  West 
Bromwich  branch.  On  presenting  the  cheque  at  that 
place,  she  was  paid  the  amount  of  it.  Soon  after  the 
payment  of  the  cheque,  the  defendant  Spittle  informed 
the  bank  that  his  name  had  been  forged,  and  that  it 
had  not  been  drawn  or  signed  by  him  or  by  his  order. 

On  the  5th  March  1858  Frederick  Farley  and  the 
woman  Whitehouse  were  apprehended  at  Birmingham 
on  a  charge  of  forging  and  uttering  another  forged 
cheque  on  Messrs.  Attwood,  the  bankers  at  Birming- 
ham, and  were  committed  for  trial  on  that  charge  at 
the  next  Warwick  assizes,  to  be  held  on  the  17th 
March  next  following.  During  the  inquiries  which 
ensued,  it  was  discovered  'that  Farley  had  taken  the 
woman  with  him  to  the  Dudley  branch  bank  with  the 
first-mentioned  forged  cheque,  and  afterwards  to  West 
Bromwich,  were  it  was  paid,  and  the  amount  of  it  was 
handed  over  to  him  by  the  woman  at  the  door  of  the 
bank  there. 

The  plaintiffs  thereupon  preferred  an  indictment  at 
the  Warwick  assizes  against  Farley  for  forging  and 
ottering  the  cheque  for  550/.  and  the  woman  White- 
hooM  was  admitted  before  the  grand  jury  as  a  witness 
against  him.  At  the  same  time  defendant  Spittle 
deposed  before  the  grand  jury  that  his  name  had  been 
forged  to  the  cheque.     A  true  bill  was  found. 

At  the  same  assizes  Messrs.  Attwood  preferred  an 
indictment  against  Farley  for  forging  and  nttering  the 
cheque  upon  them.  To  the  indictment  of  the  Birming- 
ham Bank  he  pleaded  "  gnflty."  To  the  indictment  of 
the  plaintiffs,  the  Dudley  Bank,  the  defendant  pleaded 
44  not  guilty ;"  and  thereupon  the  presiding  judge,  Cole- 
ridge,  J.,  passed  a  sentence  of  four  years'  penal  servi- 
tude upon  Farley,  on  the  indictment  to  which  he  had 
pleaded  "guilty;"  and  he  directed  the  plaintiffs' in- 
dictment to  stand  over  and  not  to  be  tried,  being  of 
opinion  that  the  ends  of  justice  were  answered  by  the 
•entente  passed  against  Farley  on  the  one  indictment. 

The  plaintiffs  alleged  that  tbey  were  at  the  time 
ready  to  proceed  with  their  indictment,  and  that  by 
reason  of  the  judge,  in  the  exercise  of  the  discretion 
by  law  vested  in  him  postponing  the  trial  of  their 
iodictment,  were  unable  to  proceed  further  with  such 
indictment 

They  also  alleged  that  the  5502.  received  by  Farley 
ander  the  forged  cheque  was  a  debt  due  to  the  plain- 
tiff* from  hiiy|T 

Farley  had  been  a  licensed  victualler  and  maltster, 
and  by  an  indenture  bearing  date  the  16th  March 
1858,  before  sentence,  assigned  all  his  real  and  per- 
noal  estate  to  the  defendant  Spittle,  as  trustee  to  con- 
vert the  same  and  pay  the  amount  amongst  his  creditors, 
rod  the  usual  notice  was  advertised  in  the  London 
Gazette  and  other  papers. 

As  it  was  expected  that  Farley's  estate  would  realise 
10*.  in  the  pound,  and  probably  more,  amongst  his 
creditors,  the  plaintiffs  applied  to  be  admitted  to  exe- 
cute the  deed  as  creditors  for  the  5502.  This,  however, 
*w  opposed  by  the  defendant,  and  the  present  bill 
*aa  then  filed  against  him  as  such  trustee,  to  have  the 
troats  of  the  indenture  of  assignment  to  him  of  the  1 6th 
March  1858  carried  into  effect,  and  that  the  plaintiffs 
sight  participate  with  the  other  creditors  in  the  divi- 
sion of  the  proceeds  of  the  estate,  and  for  the  usual 
accounts  of  the  real  and  personal  estate  received  under 
ti*  deed  of  assignment. 

iwpMtf*,  Q.G.  and  Isaac  Spooner,  for  the  plaintiffs, 
attended  that  they  had  complied  with  the  rule  of  law 
*faich  prevailed,  that  everything  should  be  done  by  a 
prosecutor  to  bring  an  offender  in  a  criminal  case  to 
Jfebee,  which  could  be  done  before  a  civil  process  could 
^  instituted  against  him,  his  estate,  or  third  parties,  in 
^sequence  of  such  criminal  act.  In  the  present  case, 
it  wag  not  the  fault  of  the  prosecutors  that  Farley  had 
**  been  convicted.     The  judge,  in  his  discretion,  had 


sentenced  him  to  penal  servitude  on  the  indictment  to 
which  he  had  pleaded  guilty,  and  had  seen  the  depo- 
sitions and  written  evidence  in  the  case  upon  which 
Farley  had  been  indicted  at  the  instance  of  the  plain- 
tiffs. The  defendant,  by  appearing  before  the  grand 
jury  and  swearing  to  the  handwriting  to  the  cheque 
being  a  forgery,  had  precluded  himself  from  disputing 
that  fact.  The  judge  was  the  sole  arbiter  of  how  the 
business  of  his  court  should  be  conducted,  and  the 
prosecutors  in  the  present  case  had  had  no  power  of 
obliging  him  to  proceed  with  the  second  indict- 
ment, the  ends  of  justice,  as  he  (the  judge)  stated, 
being  satisfied  by  the  consequences  of  the  first.  They 
relied  upon  Ex  parte  Bolland,  Mont.  &  M.  Bank. 
Rep.  319 ;  Stone  v.  Marsh,  6  Bar.  &  Cr.  340 ;  March 
v.  Keating,  1  Bing.  N.C.  198 ;  Crosby  v.  Leng,  12 
East,  409.  As  to  the  right  of  parties  who  had  taken 
all  necessary  proceedings  towards  a  conviction  to  pro- 
ceed against  third  persons — White  v.  Spettigue,  13  M. 
&  W.  603 ;  Whickham  v.  Gattiol,  2  Sm.  &  6.  353 ; 
Cox  v.  Paxon,  17  Ves.  329 ;  Re  fJardwick  WiUmore, 
W.  &  D.  197. 

Daniel,  Q.C.,  T.  ff.  Terrell  and  Begg,  for  the  defen- 
dant, contended  that  the  plaintiffs  had  entirely  mistaken 
their  course  of  proceeding.  The  assignment  having 
been  executed  by  Farley  was  an  act  of  bankruptcy, 
and  the  usual  notices  by  advertisement  having  been 
published,  the  plaintiffs  should  at  the  end  of  three 
months  have  proceeded  under  the  78th  section  of  the 
Bankruptcy  Act  to  have  got  Farley  declared  a  bank- 
rupt, and  then  proved  their  demand  under  his  estate. 
The  relation  of  cestui  que  trust  and  trustee  had  never 
been  constituted  between  tbe  plaintiffs  and  the  defen- 
dant, the  trustee  of  the  deed  of  assignment,  as  they 
had  not  executed  the  deed  within  the  three  months, 
the  time  limited  by  the  deed,  and  they  consequently 
were  not  within  its  provisions.  There  was  no  admis- 
sion of  any  debt  by  Farley.  They  cited  Borough  v. 
White,  4  B.  &  C.  325;  Beauchamp  v.  Parry,  1 
B.  &Ad.  91. 
No  reply  was  called  for. 

The  Vice-chancellor  said  it  appeared  to  him 
there  was  a  clear  admission  of  a  debt,  and  this  before 
the  execution  of  the  deed  of  assignment  by  Farley. 
That  being  so,  the  provisions  in  the  deed  were  as  much 
for  the  benefit  of  the  plaintiffs  as  for  any  other  of  the 
creditors  of  Farley.     The  cases  cited  on  behalf  of  the 
defendant-,  which  had  relation  to  negotiable  instruments 
only,  were  not  applicable  to  the  circumstances  of  the 
present  case,  which  was  one  of  criminal  delinquency. 
As  to  the  deed,  Spittle  himself  was  a  large  creditor, 
and  he  might  have  constituted  himself,  if  he  hsd  so 
thought  fit,  sole  cestui  que  trust,  as  well  as  trustee, 
if  he  had  bought  up  the  claims  of  all  the  other  creditors 
of  Farley,  which  it  appears  he  had  attempted  to  do. 
As  to  the  deed  not  being  executed  by  the  plaintiffs, 
that  was  no  fault  of  theirs.    They  offered  to  execute  it, 
and  that  in  writing,  by  a  letter  of  the  10th  June,  but 
no  reply  was  given  to  their  application,  and  in  that 
letter  they  offered  to  do  anything  that   might   be 
necessary  on  their  part.    Their  claim,  however,  was 
repudiated,    when  it  should  have  been  admitted  to 
rank  as  that  of  any  other  creditor  under  the  deed. 
The  only  arguable  point  was,  that  the  debt  having 
been    founded    upon  a  criminal  act,    the    plaintiffs 
had    not    proceeded    and    brought    the  criminal   to 
conviction.     Before  FaunUerog's  case  it  was  thought 
that  a  debt  arising  out  of  a  felony  was  extinguished, 
but  subsequent    cases   had   rectified    this.     It    was 
clearly    a    debt;  but    the  right  to    recover    it    was 
suspended  until  conviction.    The  principle  upon  which 
this  proceeded  was,  that  it  was  against  public  policy 
that  a  compromise  should  be  made  of  a  criminal  act  by 
accepting  a  sum  of  money  as  an  equivalent  or  extin- 
guishment of  the  consequences  of  such  act.     Now  a 
conviction  could  not  be  assured,  but  you  must  do  all 
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you  can  to  obtain  one.  In  the  present  case  the  plain- 
tiffs had  done  everything  which  depended  upon  them  to 
obtain  it,  and  it  was  from  no  fault  of  theirs  that  con- 
viction had  not  followed.  Farley  could  not  be  now 
tried  upon  the  old  indictment  until  after  the  expiration 
of  his  penal  sentence,  which  was  four  years.  The  judge 
must  be  supposed  to  have  had  before  his  eyes  the  depo- 
sitions, and  particularly  the  admission  of  the  woman 
who  had  obtained  the  moneys  under  Farley's  instruc- 
tions and  paid  them  over  to  him,  in  both  cases ;  and  it 
is  admitted  that  he  said  distinctly,  in  passing  sentence, 
that  he  thought  the  ends  of  justice  would  be  satisfied 
by  the  sentence  which  he  then  proceeded  to  pass  upon 
the  prisoner.  It  would  be  quite  farcical  now  to  go 
through  any  mere  form  to  revive  the  criminal  pro- 
ceedings. The  ends  of  justice  could  in  no  way  be  mora 
satisfied  than  they  had  already  been. 

Declared,  the550l.  a  debt  due  from  Farley,  and  the 
plaintiffs  entitled  to  be  admitted  to  the  benefit 
of  the  deed  of  assignment,  with  the  necessary 
accounts,  and  to  be  paid  their  costs. 


OOT7BT  OF  QUEEN'S  BENCH. 

Reported  by  John  Thompson,  T.  W.  Saotidk**,  and  0.  J.  B. 
Hebtslxt,  £sqra.,  Barrlsters-at-Law. 


Nov.  19  and  Jan,  26. 
Routledoe  (appellant)  v.  Hislop  (respondent). 
A  former  decision  between  the  same  parties  in  a  court 
of  concurrent  jurisdiction — Master  and  servant-— A 
plaint  for   illegally  discharging — A  summons  for 
wages. 
A  judgment  of  a  court   of  concurrent  jurisdiction 
directly  upon  the   point  is  conclusive  bttwe^n  the 
same  parties  upon  the  same  matter  directly  in  ques- 
tion in  another  court.       When,  tltertfore,  a  servant 
in  husbandly,  who  had  been  discharged  by  her  master 
before  the  proper  time,  sued  him  in  the  County  Court 
for  wrongfully  discharging  her  without  reasonable 
cause,  whereupon  judgment  was  given  for  the  defen- 
dant, and  she  afterwards  at  the  expiration  of  her 
quarter  took  out  a  summons  before  justices  to  recover 
her  quarter's  wages,  the  same  question  arising  : 
Held,  that  the  decision  in  the  County  Court  was  a  bar 
to  such  a  proceeding. 

This  was  a  cane  stated  by  justices  under  the  provi- 
sions of  the  20  &  2 1  Vict,  c  43,  upon  an  order  made 
by  them  upon  the  appellant  for  the  payment  of  5/. 
wages  to  the  respondent  as  a  servant  in  husbandry. 

It  appeared  that  the  respondent  Mary  Uihlop  had 
been  hired  by  the  appellant  William  Routlcge  as  a 
servant  in  husbandry  on  the  1st  Aug.  1858,  to  serve 
from  thence  till  Martinmas  then  next,  for  the  sum  of  5L 
wages.  She  served  him  till  the  7th  Sept.,  when  he 
discharged  her.  Upon  this  she  entered  a  plaint  in  the 
Penrith  County  Court,  and  the  cause  was  tried  upon 
the  amended  particulars,  which  were  as  follows : — "  The 
plain  iff  claims  6/.  6#.  6d.  for  damages  for  the  breach 
by  the  defendant  of  a  contract  of  hiring  made  between 
him  and  the  plaintiff  on  the  1st  Aug.  1858,  by  dis- 
charging the  plaintiff  from  the  defendant's  service 
before  the  determination  of  the  said  contract,  without 
reasonable  cause."  Upon  the  trial,  the  judge,  after 
hearing  witnesses  on  both  sides,  gave  judgment  for  the 
defend » nt.  In  May  f -Mowing  the  respondent  took  out 
a  summons  against  the  appellant,  which  recited  that 
"  information  and  complaint  had  been  made  upon  oath, 
for  that  you,  William  Routledge,  at  Lammas  last  past, 
hired  or  employed  one  Mary  Hislop  to  be  your  servant 
in  husbandry  from  Lammas  last  past  till  Martinmas 
last  past,  for  the  wages  of  5L  That  she  entered  upon 
the  said  service  and  stayed  until  the  7th  Sept.  1858, 
when  she  was  discharged  from  the  said  service  without 
just  cause,  but  that  she  was  always  ready  to  com- 
plete her  service,  and  that   yon  refuse  to  pay  her 


the  wages  justly  due  for  the  time  she  was  hired, 
amounting  to  5/."  Upon  the  hearing  of  the  sum- 
mons the  appellant's  counsel  contended  that  the 
juotices  had  no  jurisdiction,  the  same  question  between 
the  parties  having  already  been  decided  by  the  County 
Court,  which  was  a  court  of  competent  jurisdiction. 
For  the  respondent  it  was  contended  that  she  had 
additional  evidence  to  show  that  she  was  improperly 
discharged,  and  that  the  damage  sought  to  be  recovered 
in  the  County  Court  was  for  breaking  her  box  as  well 
as  for  being  improperly  discharged,  and  that  the  pre- 
sent summons  was  not  for  damages  at  all,  but  simply 
for  Wtfges.  The  justices  overruled  the  objection,  heard 
the  case  throughout,  and  decided  in  favour  of  the 
respondent,  awarding  her  5/.  as  for  her  wages. 

Welsby  appeared  for  the  respondent. 

Brett  for  the  appellant. 

The  following  cases  and  statutes  were  referred  to:— 
The  Duchess  of  Kingston's  case,  2  Smith's  L.  C.  424; 
Dunn  v.  Murray,  9  B.  &  C.  780;  Ixnrd  Begot  v. 
WiiHams,  3  B.  &  C.  235 ;  20  Geo.  2,  c.  19,  s.  1 ; 
31  Geo.  2,  c  11;  4  Geo.  4,  c.  34,  s.  5. 

Cockbubn,  C.J.  now  delivered  judgment— The 
question  for  our  determination  is,  whether  the  decision 
of  the  justices  was  correct  in  point  of  law.  We  are  of 
opinion  that  it  was  not.  The  matter  for  their  con- 
sideration was,  in  truth,  the  same  identical  matter 
which  had  been  decided  by  the  judge  of  the  County 
Court,  namely,  whether  the  discharge  of  the  respon- 
dent by  the  appellant  was  wrongful  and  without  jnst 
cause.  The  judge  of  the  County  Court  had  jurisdic- 
tion to  hear  and  determine  that  question,  and  after  he 
had  given  his  judgment  thereon  it  was  not  allowable  to 
the  respondent,  by  resorting  to  a  different  tribunal,  to 
reopen  the  question  and  have  it  tried  a  second  time. 
The  rule  of  law  is  plainly  stated  by  De  Grey,  C.J.,  in 
delivering  the  opinion  of  the  judges  in  the  H.  of  L  in 
The  Duchess  of  Kingston's  case,  namely,  "  that  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly 
upon  the  point  is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court."  Applying  that 
rule  to  the  present  case,  it  was  open  to  the  justices  to 
inquire  whether  the  County  Court  had  jurisdiction,  and 
whether  the  judge  had  determined  that  the  discharge 
of  the  respondent  was  rightful,  and  not  without  due 
cause ;  but  as  soon  as  they  had  ascertained  both  those 
facts  in  the  affirmative,  they  were  bound  by  law  not  to 
allow  the  dispute  as  to  the  discharge  being  wrongful  to 
be  reopened,  and  to  treat  the  decision  of  the  County 
Court  as  conclusive  between  the  parties.  It  was  urged 
before  us  by  counsel  for  the  respondent  that  the  form  of 
the  claim  before  the  justices  was  different  from  that 
made  in  the  County  Court,  and  that  the  jurisdiction 
was  different ;  but  it  was  admitted,  and  indeed  could 
not  be  denied  successfully,  that  the  question  raised  by 
the  plaint  and  particulars  in  the  one  case  and  the  com- 
plaint on  oath  in  the  other  was  the  same,  namely, 
whether  the  discharge  of  the  respondent  was  without 
just  cause  ?  Varying  the  form  of  the  claim,  where 
the  claim  itself  is  the  same,  does  not  prevent  the  appli- 
cation of  the  rule  of  law  to  which  reference  has  been 
made.  As  an  illustration  of  thin  may  be  mentioned 
Blade's  case,  4  Rep.  94  b,  where  it  is  said,  "  that  a 
recovery  or  bar  in  assumpsit  would  be  a  good  bar  in  aa 
action  of  debt  brought  on  the  same  contract."  Other 
instances  of  the  like  kind  will  be  found  referred  to  in 
Com.  Dig.  tit.  "  Action,"  K  3,  and  in  the  argument  and 
judgments  in  Buckland  v.  Johnson,  15  C.B.  145; 
23  L.  J.  204,  C.  P.  Our  judgment  will  therefore  be 
for  the  appellant.  Judgment  for  the  appellant. 

Thursday,  Jan.  26. 
Clark  v.  Hague. 
Cruelty  to  animals — Cock-fighting — Aiding  or  assist- 
ing a*— 12  «f  13  Vict  c.  92ys.  3. 
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The  12  £  13  Vict.  c.  92,  s.  3,  tjuicfo  Ma*  ewry  person  | 
»fo  Matf  £ee/>  or  use  or  act  in  die  management  of 
my  place  for  tie  purpose  of  fighting  or  baiting  any 
bail,  bear,  badger,  dog,  cock,  or  other  animal,  shall 
be  liable  to  a  penalty  not  exceeding  bLfor  every  day, 
tfc.    And  every  person  who  sftall  in  any  manner 
encourage,  aid,  or  assist  at  the  fighting  or  baking  oj 
mjf  bull,  $c,  cock,  or  other  animal  as  aforesaid,  shall 
forfeit  and  pay  a  penalty  not  exceeding  5Lfor  every 
such  offence : 
IhU,  that  aiding  or  assisting  at  the  fighting  or  baiting 
iMtst  occur  at  a  place  kept  or  used  f<r  the  purpose, 
to  constitute  an  offence  under  the  above  section. 
Case  stated  under  20  &  21  Vict,  c  43. 
At  a  petty  sessions  in  and  for  the  division  of  Lough- 
borough, in  the  county  of  Leicester,  on  the  7th  April 
1*59,  before  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  an  information  in  writing, 
preferred  by  Samuel  Hague,  of  Loughborough,  licensed 
victualler,  hereinafter  called  the  respondent,  under  sect 
3 of  12  &  13  Vict,  c  92,  was  heard  and  determined, 
in  which  information  it  was  alleged  that  the  appellant 
Clark,  on  the  2nd  March  then  last  past,  at  the  parish  of 
Loughborough,  did  encourage,  aid  and  assist  at  the  fighting 
of  two  cocks  then  being  fought  in  a  certain  place  (to 
wit),  a  bowling-alley  there  in  the  occupation  of  the 
said  appellant,  then  kept  and  used  for  the  purpose  of 
fighting  cocks,  contrary  to  the  provisions  of  the  said 
statute,   intituled    "An   Act  for  the  more   effectual 
prevention  of  cruelty  to  animals."     And  upon  such 
hearing  the  appellant  was  duly  convicted,  "  for  that  he 
the  said  appellant,  on  the  said  2nd  day  of  March,  at  the 
parish  of  Loughborough  aforesaid,  did  encourage,  irid 
and  assist  at  the  fighting  of  two  cocks  then  and  there 
being  fought,  contrary  to  the  provisions  of  the  said  Act, 
intitaled  u  An  Act   for  the  more  effectual  prevention 
of  cruelty  to  animals."    And  the  said  appellant,  for 
hk  said  offence,  was  adjudged  to  f  rfeit  and  pay  the 
sum  of  \Qs.  to  be  paid  and  applied  according  to  law, 
and  also  to  pay  to  the   said  respondent  the  sum  of 
I  Si.  for  his  costs  in  that  behalf,  and  that  if  the  said 
sereral  sums  should  not  be  paid  forthwith,  the  said 
appeUant+hould  be  imprisoned  in  the  House  of  Correc- 
twn  at  Leicester,  in  the  said  county,  for  the  space  of 
fourteen  days,  unless  the  said  several  sum*  should  be 
rawer  paid. 

And  the  said  appellant  being  dissatisfied  with 
soch  determination  upon  the  hearing  of  the  said 
information,  as  being  erroneous  in  point  of  law,  did, 
pursuant  to  sect  2  of  20  &  21  Vict  c  43,  apply 
in  writing,  within  three  days  after  the  said  determina- 
tion, to  toe  said  justices  to  state  and  sign  a  case  setting 
forth  the  facts,  and  the  grounds  of  such  our  deter- 
mmation  as  aforesaid,  for  the  opinion  thereon  of 
th«Q.B. 

At  the  hearing  of  the  aforesaid  information  it  was 
proved  on  the  part  of  the  informant,  the  respondent  in 
this  appeal,  that  on  the  2nd  March,  at  a  bowling-alley 
belonging  to  the  appellant's  licensed  victualling  house 
at  Loughborough  aforesaid,  two  cocks  were  fought  by 
the  appellant  and  one  John  Taylor.  We  were  of 
opinion  on  the  evidence  produced  before  us  that  the 
said  appellant  and  the  said  John  Taylor  did  resort  to 
the  said  bowling-alley  with  the  intention  of  causing 
the  said  cocks  to  fight  together  there,  and  that  they 
&1  encourage,  aid  and  assist  at  the  fighting  of  the 
*aid  two  cocks  at  the  said  place,  but  it  was  not  proved 
bf  fore  us  that  in  any  other  instances  had  cocks  been 
fj^ht  there. 

rpon  the  hearing  of  the  said  information  it  was  con- 
tfftded  on  the  part  of  the  appellant  that  there  was  no 
offence  committed  within  the  intent  and  meaning  of 
the  3rd  section  of  the  12  &  13  Vict,  c  92,  inasmuch 
u  the  said  section  only  applied  to  encouraging,  aiding, 
or  assisting  at  the  fighting  of  cocks  in  any  place  re- 
gfilarry  kept  or  toed  for  that  purpose,  as  mentioned  in 


the  first  clause  of  the  said  section,  viz.,  a  place  so  kept 
or  used  for  the  purpose  of  fighting  any  cocks,  as  to 
subject  the  keepers  thereof  to  the  penalty  fixed  by  the 
said  section,  and  that  it  did  not  appear  that  the  said 
bowling-alley  was  a  place  so  kept  or  used. 

We,  however,  were  ol  opinion  that  the  words  "every 
person  who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid,  shall 
forfeit  and  pay  a  penalty  not  exceeding  5/.,"  contained 
in  the  concluding  clause  of  the  said  3rd  section,  applied 
to  the  encouraging,  aiding,  or  assisting  at  the  fighting 
of  cocks  in  any  place,  and  that  the  words  "  as  aforesaid" 
meant u  other  animals  as  aforesaid,"  and  not,  as  was  con- 
tended by  the  appellant,"  the  place  as  aforesaid,"  namely, 
a  place  kept  or  used  for  the  purpose  of  fighting  any  bull, 
bear,  badger,  dog,  cock,  or  other  kind  of  animal,  as 
mentioned  in  the  first  clause  of  the  said  section  ;  and 
being  also  of  opinion  that  the  evidence  given  before  us 
brought  the  case  within  the  concluding  clause  of  the 
said  3rd  section,  we  convicted  the  said  appellant  of 
encouraging,  aiding  and  assisting  at  the  fiphting  of 
two  cocks  at  Loughborough,  considering,  according  to 
our  construction  of  the  Act  as  above  stated,  that  the 
portion  of  the  information  which  alleged  that  they  were 
fought  in  a  place  kept  or  used  for  the  purpose  of 
lighting  cocks  was  not  a  material  allegation,  and  con- 
sequently might  be  treated  as  irrelevant  matter. 

The  question  of  law  arising  on  the  above  statement 
is,  whether  it  is  an  offence  within  the  intent  and 
meaning  of  the  3rd  section  of  the  said  statute,  to  en- 
courage, aid,  or  assist  at  the  fighting  of  cocks  in  any 
place,  or  only  in  a  place  so  kept  or  used  for  the  purpose 
of  fighting  cocks  as  to  subject  the  keeper  thereof  to 
the  penalty  prescribed  in  the  first  clause  of  the  said 
section. 

Hayes,  Serjt.  for  the  appellant. — It  is  no  offence 
under  the  12  &  13  Vict  c  92,  s.  3,  to  fight  cocks, 
unless  in  a  place  kept  for  that  purp ■•se.  The  object  of 
the  Legislature  was  to  put  down  places  kept  for  bull- 
baiting  and  cock-fighting,  and  it  does  not  meet  the  case 
of  fighting  cocks  on  premises  not  kept  or  used  for  that 
purpose.  [Hill,  J. —  If  a  person  in  his  own  poultry- 
yard  encouraged  two  cocks  to  fight,  would  ho  be  within 
the  enactment?]  No.  Statutes  referred  to,  3  &  4 
Will.  4,  c  19,  and  5  &  6  Will.  4,  c.  59. 
No  counsel  appeared  for  the  respondent. 

Cur.  adv.  vult. 
Blackburn,  J. — This  is  a  case  stated  under  the 
20  &  21  Vict.  c.  43,  for  our  opinion  on  a  question  of 
law,  stated  to  be,  whether  it  is  an  offence  within  the 
intent  and  meaning  of  the  3rd  section  of  the  12  &  13 
Vict.  c.  92,  to  encourage,  aid,  or  assist  at  the  fighting 
of  cocks  in  any  place,  or  only  in  a  place  so  kept  or  used 
for  the  purpose  of  fighting  cocks  as  to  subject  the 
keeper  thereof  to  the  penalty  prescribed  by  the  first 
clause  of  the  section.  The  3rd  section  enacts,  "  that 
every  person  who  shall  keep  or  use,  or  act  in 
the  management  of  any  place  for  the  purpose 
of  fighting  or  baiting  any  bull,  bear,  badger,  dog, 
cock,  or  other  kind  of  animal,  whether  of  domestic 
or  wild  nature,  or  shall  permit  or  suffer  any  place  to 
be  so  used,  shall  be  liable  to  a  penalty  not  exceeding 
5/.  for  every  day  he  shall  so  keep,  or  use,  or  act  in  tho 
management  of  any  buch  place,  or  permit  or  suffer  any 
place  to  be  used  as  aforesaid,  provided  always  that 
every  person  who  shall  receive  money  for  the  admis- 
sion of  any  other  person  to  any  place  kept  or  used  for 
any  of  the  purposes  aforesaid  shall  be  deemed  to  be 
the  keeper  thereof."  So  far  the  meaning  of  the  Act 
is  plain ;  it  creates  a  substantial  offence,  that  of  keep- 
ing or  using  a  place  for  the  purpose  of  baiting  animals. 
The  Act  proceeds  in  the  same  section  :  "  And  every 
person  who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid,  shall 
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forfeit  and  pay  a  penalty  not  exceeding  5/.  for  every 
such  offence."  The  Legislature  here  employs  words 
apt,  if  inter. ded  to  describe  the  accessories  to  the 
offence  stated  previously  in  the  secticn,  but  not  apt  if 
intended  to  create  a  fresh  offence.  It  cannot  be 
supposed  that  the  Legislature  intended  thai 
those  who  were  the  principals  in  fighting  the 
animals  should  be  exempt  from  the  penalty  imposed 
on  those  who  encourage,  aid  and  assist  therein ;  and 
treating  it  in  this  way,  we  are  much  confirmed  by 
looking  at  the  former  Act,  5  &  6  Will.  4,  c.  59,  s.  3, 
for  which  the  present  enactments  are  substituted,  and 
which  clearly  only  affected  those  who  frequented  such 
places.  We  think,  therefore,  the  intention  of  the 
Legislature  was,  that  the  penalty  should  be  imposed  on 
those  who  were  aiding  or  assisting  at  the  fighting  or 
baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  i.ther 
animal  as  aforesaid,"  that  is,  "  at  any  place  so  kept  or 
used  for  any  of  the  purposes  aforesaid." 

____     Conviction  quashed, 

Saturday,  April  21. 

George  D.  Wheeler  (appellant)  v.  The  Church- 
wardens and  Overseers  of  Brimixgtok 
(respondents). 

Appeal — 20  $  21  Vict.  c.  43 — Appeal  at  special  ses- 
sions against  an  assessment  to  a  poor-rate — Non- 
application  of  the  statute. 

The  20  <f  21  Vict.  c.  43,  dots  not  apply  to  a  decision 
of  justices  at  a  special  sessions  for  hearing  appeals 
against  poor-rates  upon  an  app  al  against  an 
assessment.  * 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict,  c  43. 

It  appeared  that  the  appellant  was  rated  to  the 
poor-rate  of  the  parish  of  Brimington,  Warwickshire, 
in  respect  of  his  occupation  of  the  appropriate 
tithe  rentcharge  of  that  parish  ;  and  at  a  special  ses- 
sions for  hearing  appeals  against  such  poor-rate  the 
appellant  appealed  and  claimed  several  deductions, 
some  of  which  were  allowed  and  others  disallowed, 
subject  to  the  opinion  of  this  court  upon  the  present 
case,  which  the  appellant  required  the  justices  to  state. 
The  question  stated  for  the  court  was :  '*  Is  the  appel- 
lant entitled  to  have  his  assessment  reduced  by  the 
amount  of  the  stipend  paid  by  him  to  a  curate  under 
the  circumstances  stated  in  the  case,  or  by  any  other 
proportionate  part  of  such  stipend  ?*' 

Phipson,  who  appeared  for  the  respondents,  took  a 
preliminary  objection  that  this  was  not  a  matter  in 
respect  of  which  a  case  could  be  stated  under  the 
20  &  21  Vict,  c  43,  s.  2,  for  that  the  justices  were 
sitting  in  special  sessions  under  the  6  &  7  Will.  4, 
c  96,  s.  6,  to  hear  appeals  merely  against  inequality, 
unfairness,  or  incorrectness  in  valuation,  their  decision 
being  binding  and  conclusive  on  the  parties,  un- 
less within  fourteen  days,  notice  of  appeal  to  the 
quarter  sessions  shall  be  giveu ;  that  it  it  had  been 
deemed  desirable  by  the  parties  to  have  a  case  stated  for 
the  opinion  of  this  court,  it  should  have  been  stated 
under  sect  11  of  the  12  &  13  Vict.  c  45,  whereby 
the  facts  would  have  been  stated  in  a  manner  more 
satisfactory:  (Walker  v.  The  Great  Western  Rail- 
way Company,  29  L.  J.  107,  M.  C.)  [Crompton, 
J. — The  appeal  to  the  justices  in  special  sessions 
is  only  for  the  purpose  of  getting  the  amount 
properly  settled.  Hill,  J. — Why  will  not  the  parties 
agree  to  state  a  case  under  the  12  &  13  Vict.  c.  45  ?] 
The  respondents  are  willing  to  do  so,  they  are  dis- 
satisfied by  the  way  in  which  it  is  at  present  stated ; 
under  the  12  &  13  Vict.  c  45,  the  case  will  be 
mutually  settled  by  the  litigating  parties,  whilst  under  the 
20  &  21  Vict.  c.  43,  it  is  settled  by  the  justices  only. 
[Gockburn,  C  J. — You  say  that  this  is  in  effect  an 
appeal  against  a  poor-rate,  and  that  they  cannot  get 


rid  of  the  assessment  except  by  an  appeal  to  the 
quarter  sessions  in  the  regular  way.] 

F.  M.  White,  for  the  appellant,  contended  that  the 
words  of  sect.  2  of  the  20  &  21  Vict  c  43,  are  suffi- 
ciently large  to  include  this  case,  the  words  being 
u  after  the  hearing  and  determination  ...  of 
any  information  or  complaint  .     .     either  party 

to  the  proceeding  ...  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law," 
&c,  and  that  it  is  not  because  there  is  a  power  of 
appeal  to  the  quarter  sessions  that  a  case  may  not  be 
granted,  for  the  statute  contemplates  cases  where 
there  is  such  a  power,  for  the  14th  section  provides 
that  appellants  under  the  Act  shall  lose  their  right  of 
appeal  to  the  quarter  sessions.  [Blackburn,  J. — Is 
this  within  the  words  of  the  Act,  either  as  a  complaint 
or  an  information  ?]     It  is  a  complaint. 

Cockburn,  C.J. — We  are  of  opinion  that  the 
statute  does  not  apply  to  such  a  case.  Yon  had  better 
assent  to  a  case  being  stated,  as  proposed  by  the  other 
side.  Appeal  dismissed. 

Horley  (appellant)  v.  Rogers  (respondent). 
Vagrant  Act,  5  Geo.  4,  c  83 — Leaving  wife  charge- 
able to  the  parish — Apprehension  of  husband  with- 
out a  warrant. 
By  sect.  3  of  the  b  Geo.  4,  c  83,  the  Vagrant  Act,  ever* 
person  who  is  able  to  maintain  his  family  refusing  or 
neglecting  to  do  so,  whereby  they  become  chargeable  to 
the  parish,  is  to  be  deemed  an  idle  and  disorderly 
person ;  and,  by  sect.  6,  any  person  whatsoever  nay 
apprehend  any  person  found  offending  against  the 
Act,  and  d  liver  him  to  any  constable  to  be  taken 
before  some  justice  of  the  peace;  and  w  case  ant 
constable  shall  refuse  to  take  any  such  offender  into 
his  custody,  it  shall  be  deemed  a  neglect  of  duty  in 
such  constable,  for  which  he  may  be  punished  upon 
conviction. 
This  summary  power  of  apprehension  does  not  apply 
to  the  case  of  a  man  who  is  charged  under  the  above 
section  with  having  neglected  to  support  his  family, 
whereby  they  have  become  chargeable  to  the  parish. 
Where,  therefore,  the  wife  of  A .  had  become  charit- 
able to  the  parish  under  circumstances,  as  it  wis 
alleged,  that  brought  him  within  the  meaning  of  an 
idle  and  disorderly  person  in  the  3rd  section  of 
the  above  Act,  and  the  relieving  officer  having  net 
with  him,  gave  him  in  charge  to  a  constable,  vho, 
however,  refused  to  take  him  into  his  custody,  and  an 
information  having  thereup.  n  been  laid  against  km 
for  a  neglect  of  duty : 
Held,  that  the  constable  acted  correctly,  for  that  A.  wis 
not  found  offending  within  the  meaning  of  tki 
Act. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43.  It  appeared  that  a  summons  had  been  taken 
out  before  Mr.  Combe,  one  of  the  metropolitan  police 
magistrates,  by  Horley  (the  appellant),  charging 
Rogers  (the  respondent),  who  is  one  of  the  metro- 
politan police  constables,  with  "  unlawfully  refusing  to 
take  into  his  custody  from  him,  the  said  Horley,  one 
James  Whistler,  who  was  found  by  him  offending 
against  the  Act  of  Parliament  made  and  passed  in  the 
5th  year  of  the  reign  of  his  late  Majesty  King  George 
the  4th,H  entitled  "  An  Act  for  the  punishment  of  idle 
and  disorderly  persons,  and  rogues  and  vagabonds  in 
that  part  of  Great  Britain  called  England,"  and  was 
apprehended  for  so  doing  by  Horley.  The  only  witness 
examined  was  the  complainant,  who  stated  as  follows: 
— 4|  I  am  relieving  officer  of  Christchurch  district,  in 
St  Saviour's  Union.  There  was  a  person  of  the  name 
of  Charlotte  Whistler  in  the  workhouse  receiving  relief. 
On  the  17th  November  last  I  went,  from  information  I 
received,  to  a  house,  No.  121,  Waterloo-road.  I  found 
the  husband  of  the  woman  who  was  chargeable.  He 
was  removing  goods.    I  believe  he  was  residing  at 
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that  bouse.  I  charged  him  with  neglecting  to  support 
his  wife,  and  I  said  I  was  the  relieving  officer  of 
Christchnrcb.  He  said  she  was  quite  able  to  support 
herself,  as  she  could  earn  ten  shillings  per  week,  and 
she  had  not  been  faithful  I  said  that  was  a 
question  that  must  be  settled  by  the  magis- 
trate. I  sent  for  a  constable,  and  defendant  came 
and  I  told  the  constable  I  was  relieving  officer  of  St. 
Saviour's  Union ;  that  Whistler's  wife  was  chargeable, 
and  I  wished  him  to  convey  Whistler  to  the  police  court. 
Heat  first  said  he  would.  Whistler  said  he  didn't 
see  why  he  should  support  her — she  went  with  other 
men.  The  constable  said  to  me,  "I  suppose  you 
have  a  warrant."  I  said  "  I  had  not,'1  and  he  said 
"  his  orders  were,  not  to  take  such  a  charge,"  and  he 
refused  to  take  the  man.  I  said,  "  You  observe  the 
man  is  removing  away,"  and  I  asked  the  man  for  his 
address,  and  the  man  refused  to  give  it  to  me.  I  have 
not  seen  the  man  since. 

Cross-examined. — I  had  not  taken  any  pains  to  ascer- 
tain before  I  sent  for  a  constable  whether  the  man  was 
able  to  support  his  wife.  I  did  not  know  the  constable. 
When  the  constable  refused  to  take  the  man  I  said,  "  I 
shall  take  your  number,  as  I  wish  to  have  the  point 
settled."  Whistler  did  not  say  he  would  go  to  the 
station." 

Re-examined.— The  man  admitted  he  earned  15s. 
per  week,  in  the  presence  of  the  constable. 

The  magistrate  was  of  opinion  that  the  defendant  was 
not  bound  to  take  Whistler  into  custody,  inasmuch  as 
he,  Whistler,  was  not  found  offending  against  the  before- 
mentioned  statute,  and  he,  therefore,  dismissed  the  sum- 
mons. 

By  sect.  3  of  the  5  Geo.  4,  c  83,  it  is  enacted, 
44  that  every  person  being  able  wholly  or  in  part  to 
maintain  himaelf  or  herself,  or  his  or  her  family,  by 
work  or  by  other  means,  and  wilfully  refusing  or  neglect- 
ing so  to  do,  bj  which  refusal  or  neglect,  ho  or  she,  or 
any  of  his  or  her  family,  whom  he  or  she  may  be  legally 
bound  to  maintain  shall  have  become  chargeable  to 
any  parish,  township  or  place  .  .  .  shall  be  deemed 
an  idle  and  disorderly  person."  By  sect.  4  it  is  enacted 
that  every  person  running  away  and  leaving  his  wife, 
&&,  chargeable,  or  whereby  she  may  become  charge- 
able, shall  be  deemed  a  rogue  and  vagabond. 

fiy  sect.  6  it  is  enacted  that  "  it  shall  be  lawful  for 
any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  offending  against  this  Act,  and  forth- 
with to  take  and  convey  him  or  her  before  some  justice 
of  the  peace  to  be  dealt  with  in  such  manner  as  is 
hereinbefore  directed,  or  to  deliver  him  or  her  to  any 
constable  or  other  peace  officer  of  the  place  where  he 
or  she  shall  have  been  apprehended  to  be  so  taken  and 
conveyed  as  aforesaid ;  and  in  case  any  constable  or 
police  officer  shall  refuse  or  wilfully  neglect  to  take  such 
offender  into  his  custody,  and  to  take  and  convey  him 
or  her  before  some  justice  of  the  peace,  or  shall  not 
nse  his  beat  endeavours  to  apprehend  and  convey  before 
aome  justice  of  the  peace  any  person  that  he  shall  find 
offending  against  this  Act,  it  shall  be  deemed  a  neglect 
of  duty  in  such  constable  or  other  peace  officer,  and  he 
shall  on  conviction  be  punished  in  such  manner  as  is 
hereinafter  directed." 

CoQicr,  Q.C.  (jC.  Smith  with  him)  appeared  for  the 
appellant,  and  contended  that  the  magistrate  was 
wrong,  for  that  Whistler  was  found  committing  an 
offence  under  the  5  Geo.  4,  c  83,  and  ought  to  have 
been  apprehended  by  Rogers  the  constable. 

Ellis,  for  the  respondent,  was  not  called  upon. 

Cockbcbx,  C.J. — It  is  perfectly  clear  that  the  con- 
stable was  not  justified  in  apprehending  Whistler  with- 
out a  warrant,  since  he  had  committed  no  offence  in 
his  presence,  or  in  the  presence  of  the  party  wishing  to 
give  him  in  charge.  It  was  not  the  province  of  the 
constable  to  take  upon  himself  to  say  whether  or  not 
any  offence  had  been  committed.  It  is  not  as  where 
[Mao.  C] 


some  offence  under  the  Act  had  been  committed  under 
his  own  eye — in  such  a  case  he  may  apprehend  sum- 
marily ;  but  where,  as  in  this  case,  the  supposed  offence 
is  dependent  upon  a  variety  of  particulars,  upon  which 
he  could  only  be  informed  by  others,  and  which,  as  in 
this  case,  might  be  justified  upon  the  ground  of  the 
wife's  infidelity,  which  is  a  question  to  be  ascertained 
elsewhere,  he  is  not  justified  in  interfering  in  this  sum- 
mary way. 

Ceompton,  Hill  and  Blackburn,  JJ.  concurred, 

Appeal  dismissed. 

The  Lutox  Board  op  Health  v.  Davis. 
Public  Health  Act — Assessment  to  a  rate — Enforcing 

rate—  Case  stated  unfer  £0  cf  21  Vtrt  c.  43. 
If  a  rale  be  good  upon  Us  face,  the  justices  ought  to 
enforce  it :   unless  in  the  cases,  ./&***»  of  the  party 
assessed  nut  having  any  assessable  property;    or, 
secondly,  some  form'tlitiet  not  having  been  complied 
with. 
Where,  therefore,  a  party  was  assessed  under  the  11 
$  12  Vict,  c  63  {Public  Health  Act),  to  a  special 
district  rate,  and  not  having  appealed  against  it, 
he  was  summoned  for  nonpnymmt,  whereupon  he 
alleged  that  the  rate  was  bad,  inasmuch  as  it  was 
made  to  repay  expenses  to  which  it  was  not  appli- 
cable: 
Held,  that  this  was  not  an  objection  to  which  the  jus- 
tices ought  to  have  given  effect ;  but  that,  the  rate  being 
good  upon  its  face  ami  unappealed  against,  they 
ought  to  have  issued  their  warrant  to  lew  it. 
This  was  a  case  stated  under  the  20  &  21   Vict 
c.  43. 

It  appeared  that  the  Luton  board  of  health  having 
done  certain  paving  works  in  a  particular  district, 
in  order  to  pay  for  the  same  they  borrowed  money 
upon  the  special  district  rates,  under  the  powers  of 
sect.  107  of  the  11  &  12  Vict,  c  63  (Public  Health 
Act).  They  afterwards  assessed  and  levied  a  special 
district  rate  for  the  purpose  of  repaying  the  money  so 
borrowed.  By  sect.  86  it  is  enacted  that  whenever 
any  expenses  are  incurred  by  the  local  board  in 
making,  enlarging,  altering,  arching  over,  covering,  or 
inclosing  any  sewer,  vested  in  them  by  the  Act,  "  or 
in  or  about  any  other  works,  matters  and  things  of  a 
permanent  nature,  and  executed  or  done  for  the  benefit 
of  any  district,  or  part  of  a  district,  the  said  local  board 
shall  make  and  levy  in  respect  of  the  premises  situate 
in  the  district,  or  part  of  a  district,  for  the  benefit  of 
which  the  expenses  are  incurred  or  to  be  incurred,  a 
rate  or  rates,  to  be  called  special  district  rates,  of  such 
amount  as  will  be  sufficient  to  discharge  the  amount  of 
such  expenses  and  interest  thereon,  within  such  period 
not  exceeding  thirty  years  as  the  said  local  board  shall 
in  each  case  determine."  The  87th  section  provides 
for  the  making  of  "  general  district  rates  n  for  defray- 
ing such  expenses  as  are  not  otherwise  expressly  pro- 
vided for.  Sect.  135  gives  a  right  of  appeal  against 
any  rate ;  and  sect.  136  gives  the  sessions  a  power  to 
amend  any  rate,  and  provides  "  that,  notwithstanding 
the  quashing  of  any  rate  appealed  against,  all  moneys 
charged  by  such  rate  shall,  if  the  court  before  whom 
the  ap>o*l  is  heard  think  fit  so  to  order,  be  levied  as 
if  no  appeal  had  been  made,  and  such  moneys  when 
paid  shall  be  taken  as  payment  on  account  of  the  next 
effective  rate  for  the  purposes  in  respect  of  which  the 
quashed  rate  was  made." 

The  defendant  having  been  assessed  to  the  special 
district  rate,  and  not  having  paid  it,  or  appealed  against 
it,  he  was  summoned  to  show  cause  why  the  rate  should 
not  be  paid,  and  upon  his  appearance  he  objected  that 
the  rate  was  invalid,  inasmuch  as  the  work  in  respect 
of  which  it  was  made  was  not  "  of  a  permanent 
nature  "  within  the  meaning  of  the  86th  section.  The 
justices,  being  iu  doubt,  declined  to  issue  their  warrant 
T.  Jones  now  appeared  for  the  defendant,  and  con- 
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tended  that  paving  was  not  a  work  of  a  permanent 
nature,  and  so  not  the  subject  of  a  special  district  rate, 
but  should  be  paid  for  by  a  general  district  rate  ;  that 
it  is  a  condition  precedent  to  the  right  to  make  such  a 
rate  that  the  works  should  be  of  a  permanent  nature 
within  the  section.  [Cockburn,  G.J. — Is  it  now 
open  to  yon  to  take  this  objection,  not  having  appealed? 
'lhe  cose  of  Reg.  v.  The  Justices  of  Kingston,  27 
L.  J.  119,  M.  C,  is  against  you.]  The  justices  had  no 
jurisdiction  to  enforce  a  bad  rate. 

Ttyler,  for  the  board  of  health,  and 

Malrome,  for  the  justices,  were  not  called  on. 

Cockbukn,  C.J. — The  justices  had  no  other  course 
open  to  them  than  to  issue  their  warrant  for  the 
recovery  of  the  rate.  The  argument  of  Mr.  Jones  may 
or  may  not  have  been  correct  as  to  the  rate  itself,  but 
upon  that  it  is  quite  unnecessary  to  prononnce  an 
opinion.  If  the  work  was  of  a  permanent  nature, 
then  the  rate  in  point  of  law  and  form  is  good.  Now, 
before  the  justices  there  was  nothing  to  show  that  the 
rate  was  not  good.  But  Mr.  Jones  says  that  it  was 
proposed  to  show  that  the  works  were  not  of  a  per- 
manent nature.  But  if  this  were  so,  it  would  have 
been  a  good  ground  of  appeal,  and  then,  if  he  had 
succeeded,  the  136th  section  may  have  been  resorted  to, 
whereby  the  sums  collected  under  the  rate  may  have 
been  carried  on  to  the  next  rate ;  but  by  the  present 
proceeding  this  beneficial  enactment  is  superseded.  The 
objection  was  ground  of  appeal,  and  allowing  the 
appeal  to  be  made  to  this  court  in  this  way  would  be 
very  inconvenient.  The  justices  ou^ht  to  have  issued 
their  warrant. 

Crompton,  J. — It  is  very  important  to  adhere  to 
I  he  rule  that,  where  a  rate  is  good  npon  its  face,  the 
justices  should  enforce  it  There  are  two  exceptions 
only,  as  I  believe,  to  this — first,  where  the  party  assessed 
has  no  assessable  property  in  the  locality ;  and,  se- 
condly, where  certain  forms  and  ceremonies  have  not 
been  complied  with.  The  justices  at  petty  sessions  are 
not  a  court  of  appeal  against  the  validity  of  the  rate. 

Hill,  J. — I  am  of  the  same  opinion.     As  there  was 
no  appeal  against  the  rate,  and  it  was  correct  in  form, 
the  justices  ought  to  have  enforced  it. 
Judgment,  that  the  justices  do  issue  their  warranL(a) 

Reg.  v.  Tub  Inhabitants  op  the  Parish  op 

Liverpool. 

Poor-law — Order  of  maintenance  of  a  lunatic — Ser- 
vice and  direction  of —  Wrong  direction — Amendment 
by  the  sessions— IS  $  17  Vict,  c  97,  a*.  113-116. 

By  a  local  Act  of  the  5^6  Vict.  c.  88,  entitled  "An 
Act  for  the  administration  of  the  laws  relating  to 
the  p*or  m  the  parish  of  Liverpool,"  the  church- 
wardens and  overseers  of  the  poor  of  the  parish, 
Ptgether  with  tuentg-one  persons  to  be  elected,  are 
constituted  a  select  vestry,  and  are  to  "be  deemed  to 
be  a  board  of  guardians  for  the  relief  and  manage-' 
ment  of  the  poor"  An  order  of  adjudication  of 
settlement,  and  for  the  expenses  of  maintenance,  was 
made  with  reference  to  a  lunatic  pauper,  and  was 
directed,  M  To  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  township,  or  place  of  Liverpool,  in 
the  countg  of  Lancaster."  Against  this  the  church- 
wardens and  overseers  appealed,  and  at  the  sessions 

(a)  This  is  an  Important  case,  for  It  helps  to  relieve 
jnstices  from  some  of  the  difficulty  in  which  they  find  them- 
selves when  an  objection  Is  taken  to  the  validity  of  a  rate. 
Clearly,  they  should  not  enforce  the  payment  of  an  Invalid 
rate.  Bat  are  they  first  to  determine  its  validity  or  other- 
wise? The  q,  B.  says  "  No."  All  that  the  Justices  have  to 
do  is  to  see  that  the  rate  is  good  upon  the  fact  of  it,  and  if 
so,  to  enforce  it.  In  this  case  it  was  objected  that  the  rate 
was  bad,  inasmuch  as  it  was  made  to  jay  past  expenses. 
That  was  not  a  question  for  the  Justices  then  to  decide.  The 
rate  wan  not  informal,  and  there  was  no  appeal  against  It, 
and  therefore  the  jnstices  shonld  have  Issued  their  warrant 
to  levy  it  The  rule  is  eqnally  applicable  to  church-rates 
and  all  other  rates. 


objected  that  the  order  was  wrongly  directed,  where- 
upon, upon  the  applicahon  of  the  respondents,  the 
sessions  amended  the  order,  bg  striking  out  the  direc- 
tion as  it  then  stood,  and  substituting  **  To  the  guar- 
dians of  the  poor  of  the  said  parish  of  Liverpool : " 
Held,  jirst,  that  the  order,  as  it  originaBg  stood,  teat 
misdirected;    secondly,  that  the  justices    had   no 
authority  to  make  the  amendment. 
This  was  a  case  stated  by  the  quarter  sessions  of  the 
North  Riding  of  Yorkshire  npon  an  appeal  against  an 
order  adjudicating  the  settlement  of  a  lunatic  pauper, 
and  ordering  the  overseers  of  the  poor  of  the  parish  of 
Liverpool  (his  parish  of  settlement)  to  pay  certain  sums 
of  money  for  his  maintenance,  &c     Upon  the  hearing 
the  order  was  confirmed,  subject  to  the  present  case. 

It  appeared  that,  by  a  local  Act,  passed  in  the  5  & 
6  Vict.  c.  88,  entitled,  "  An  Act  for  the  administra- 
tion of  the  laws  relating  to  the  poor  in  the  parish  of 
Liverpool,  in  the  county  of  Lancaster,"  the  church- 
wardens and  overseers  of  the  parish,  with  twenty-one 
-persons  to  be  elected,  are  constituted  a  select  vestry  by 
sect.  1,  and  "shall  be  deemel  to  be  a  board  of  guar- 
dians fur  the  relief  and  management  of  the  poor." 

The  order  of  adjudication  was  thus  directed:  "To 
the  guardians  of  the  York  Union  and  the  overseers  of 
the  poor  of  the  township  of  Clifton,  in  the  North 
Riding  of  Yorkshire;  and  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish,  township,  or  place 
of  Liverpool,  in  the  county  of  Lancaster." 

By  sect.  113  of  the  16  &  17  Vict,  c  97  (Lunatic 
Asylums  Act),  it  is  enacted,  that  "  if  npon  the  trial  of 
any  appeal  against  any  such  order,  or  npon  the  return 
to  a  writ  of  certiorari,  any  objection  be  made  on 
account  of  any  omission  or  mistake  in  the  drawing  up 
of  such  order,  and  it  be  shown  to  the  satisfaction 
of  the  court  that  sufficient  grounds  were  in  proof  before 
the  justices  making  such  order  to  have  authorised  the 
drawing  up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court,  upon  such 
terms  as  to  payment  of  costs  as  it  shall  think  fit,  to 
amend  such  order,  and  to  give  judgment  as  if  no  such 
omission  or  mistake  had  existed.11  By  sect.  116  it  is 
enacted,  that  "the  decision  of  the  court  npon  the 
hearing  of  any  appeal  against  any  such  order  .... 
upon  the  amending  or  refusing  to  amend  the  order  at 
aforesaid  .  .  .  shall  be  fin«l,  and  shall  not  be  liable  to 
be  reviewed  in  any  court  by  means  of  a  writ  of  cer- 
tiorari, or  mandamus,  or  otherwise." 

One  of  the  grounds  of  appeal  took  the  objection  that 
the  order  was  made  npon  the  wrong  parties,  for  that  it 
should  have  been  directed  to  the  select  vestry  of  the 
parish  of  Liverpool  under  the  local  Act,  and  not  to  tht 
churchwardens  and  overseen. 

At  the  trial  this  objection  was  insisted  upon  by  the 
appellants.  The  sessions  overruled  the  objection,  sub- 
ject to  the  opinion  of  this  court.  The  respondents 
then  applied  to  the  sessions  to  amend  the  said  order 
under  the  provisions  of  sect.  1  IS,  in  case  it  shonld  be 
necessary,  by  inserting  in  the  said  order  instead  of  the 
words,  "  The  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Liverpool,"  the  words,  "  The  guar- 
dians of  the  poor  of  the  said  parish  of  Liverpool.'' 
This  wss  objected  to  by  the  appellants.  The  sessions, 
however,  made  the  amendment,  subject  likewise  to  the 
opinion  of  this  court  as  to  whether  they  had  the  power 
to  make  any  such  amendment 

Price  and  A.  W.  Simpson  appeared  for  the  respon- 
dent*, and  contended,  first,  that  the  order  was  properly 
directed,  for  that  the  churchwardens  and  overseers  of 
the  parish  of  Liverpool  were  by  the  local  Act  a  portion 
of  the  select  vestry.  [Crompton,  J.— That  objection 
was  clearly  a  good  one,  and  I  think  you  very  properly 
applied  for  an  amendment  Yon  must  address  your- 
self to  that.]  Secondly,  this  error  was  not  only  amend- 
able under  the  Lunacy  Act,  hut  under  the  old  law: 
{Rex  v.  Amlwch,  4  B.  &  C.  757 ;  R  v.  BUgiey,  4 
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R  k  Ad.  667 ;  Reg  v.  HeWngley,  28  L.  J.  167,  M.C. ; 
Reg.  v.  Beaton,  28  L.  J.  181,  M.C  )  [Hill,  J.— You 
ought  to  have  shown  that  the  party  cited  is  the  proper 
party,  but  that  is  not  so  here.]  It  is  the  same  locality 
that  is  affected.  Thirdly,  but  however  this  may  be, 
the  decision  of  the  sessions  by  virtue  of  sect.  116  is 
tinai,  and  not  liable  to  be  reviewed  by  any  court. 
[Croxfton,  J. — That  is  where  you  amend  the  old 
order.  Here  yon  make  a  new  order  on  other  people. 
It  is  not  a  mistake  or  omission,  but  the  order  is  wrong 
b  substance.  Yon  are  substituting  one  body  for 
mother.]  If  the  justices  at  petty  sessions  had  had 
the  local  Act  before  them,  they  would  have  made  the 
order  free  from  the  mistake ;  there  would  have  been 
sufficient  grounds  in  proof  before  them  to  have  enabled 
them  to  have  made  a  correct  order. 

Pickering,  Q.C.,  for  the  appellants,  was  not  called 
spon. 

Ckomtton,  J.  (a) — The  first  point  is  quite  clear, 
that  the  order  was  made  upon  the  wrong  parties. 
There  were  several  bodies  in  the  parish,  and  the  order 
vss  made  on  the  wrong  one.  There  was  no  very  great 
hardship  upon  the  respondents,  for  when  they  were 
informed  of  the  error,  it  was  very  easy  for  them  to  have 
abandoned  the  order  and  have  procured  a  fresh  one. 
Bat  they  go  to  the  sessions,  and  there  they  ask  to 
amend.  Mow  it  seems  to  me  that  this  is  making  a 
new  order  on  different  parties,  and  ia  not  within  the 
meaning  of  the  Act.  I  do  not  see  where  we  are  to 
st»p  if  new  parties  may  be  made  in  this  way  of  per- 
sons who  are  not  before  the  court.  This  is  not  an 
omission  or  mistake  within  the  Act.  My  notion  is, 
that  this  Act  does  not  go  so  far  as  to  authorise  the 
justices  to  make  a  fresh  order  against  other  parties. 
lbs  was  not  a  mistake,  for  the  order  was  in  fact 
directed  to  the  parties  intended.  I  think  the  quarter 
sessions  could  not  make  such  an  amendment  with  refe- 
rence to  parties  not  before  the  court. 

Blackburn,  J. — The  order  is  clearly  bad.  The 
97th  section  points  out  upon  whom  the  order  should 
he  made.  This  order  should  have  been  made  upon 
the  guardians  under  the  local  Act,  and  not  upon  the 
churchwardens  and  overseers.  If  the  select  vestry 
had  been  the  budy  actually  served  with  the  order,  but 
msnaroed,  that  may  have  been  different. 

Order  of  sessions  quashed.  (©) 


Kxowucs  (appellant)  v.  Dickinson  (respondent.) 
CW  Mines  Inspection  Act— 18  d>  19  Vict,  c.  108— 

Constant  ventilation — Meaning  of— Conviction. 
The  18  o>  19    Vict.  c.   108  (Coal  Mines  Inspection) 
directs  that  certain  rules  shall  be  observed  in  every 
o*l  nine,  rule  1  being  that  "  an  adequate  amount 
of  rentkation  shall  be  constantly  produced  at  all 
collieries .  to  dilute  and  render  harmless  noxious 
puet  to  such  an  extent  as  that  the  working  places  of 
the  pits  and  leeds  of  such  collieries  shall,  under  or- 
dinary circumstances,  be  in  a  fit  state  for  working:" 
ftwi  ttcL  1 1  imposts  a  penalty  for  a  breach  of  the 
rules  whilst  any  mine  is  being  worked: 
Held,  that  the  mine  is  still  being  worked  within  the 
meaning  of  the  Act  on  a  Sunday,  although  nothing 
if  being  done  there,  and  that  it  is  a  breach  of  the 
rule  to  discontinue  the  ventilation  on  that  day. 
This  was  a  case  stated  under  the  20  &  21  Vict 
c  43,  upon  a  conviction  under  sects.  4  and  11  of 
the  18  &  19  Vict,  c   108  (Goal  Mines  Inspection 
Act),  for  not  adequately  ventilating  a  coal-mine. 

(")  Corkbnrn,  CI.  and  Hill,  J.  bad  left  the  court. 

(*)  The  power  of  the  seKHmi.*  (o  amend  is,  therefore,  not 
Hi-ft'iU*.  Strict'}*  it  is  onlv  t »  do  what  the  word  means  In 
ii  e-xmmon  use.  Th*  Conrt  may  amend  an  order ;  bot  not 
mke  a  raw  one;  and  certainly  to  clianxe  the  part  tea  to 
*h>*n  the  order  t»  diiccted  la  not  to  cure  a  defect  In  an 
cnicr,  but  to m.*k<£  a  new  one  on  dlffui ent  parties.  This  dls- 
Ueciii>n  will  be  easily  remembered  and  icudily  aj  piled  in 
pnedee, 


It  appeared  that,  upon  the  discontinuance  of  work 
on  the  Saturday  afternoon,  the  ventilation  was  discon- 
tinued and  remained  so  during  the  Sunday  and  until 
the  engineer  and  others  were  sent  down  early  on  Monday 
morning  to  prepare  the  mine  for  the  colliers,  when,  in 
consequence  of  the  accumulation  of  foul  air,  an  ex- 
plosion took  place  and  personal  injury  was  sustained. 

By  sect.  4  of  the  18  &  19  Vict.  c  108,  the  follow- 
ing rule  is  directed  to  be  observed:  "An  adequate 
amount  of  ventilation  shall  be  constantly  produced  at 
all  collieries  to  dilute  and  render  harmless  noxious 
gases,  to  such  an  extent  as  that  the  working  places  of 
the  pits  and  levels  of  such  collieries  shall,  under  ordi- 
nary circumstances,  be  in  a  fit  state  for  working/' 
Sect.  1 1  imposes  a  penalty  for  the  breach  of  the  rules 
in  any  mine  that  is  being  worked. 

Manisty,  Q.C.  for  the  appellant,  contended  that  the 
words  in  the  rule,  "  an  adequate  amount  of  ventilation 
shall  be  constantly  produced,"  must  mean  to  apply  to 
such  time  only  as  the  pit  is  being  worked,  and  will  not 
include,  as  in  the  present  case,  the  Sunday,  when  the 
pit  is  not  being  worked. 

Welsby,  for  the  respondent,  was  not  called  on. 

The  Court  were  of  opinion  that  the  pit  must  be 
considered  at  work  for  the  purposes  of  the  Act  even 
during  the  necessary  intervals  of  night  and  Sunday, 
and  that  it  could  only  be  considered  as  not  being 
worked  when  the  use  of  the  pit  for  working  purposes 
is  discontinued.  Conviction  affirmed. 


Monday,  April  23. 
Ex  parte  The  late  Churchwabdens  and 
Overseers  op  Fletton. 
Costs — Appeal — Poor-rate—  Xew  officers. 
A  poor-rate  was  appealed  against,  the  rate  having 
been  made  by  churchwardens  and  orerseers  who  had 
g-tne  out  of  office.     The  new  officers  did  not  defend 
the  rate,  and  the  sessions  quashed  it,  ordering  the 
respondents  to  pay  full  costs.     No  effort  was  made 
to  enforce  payment  of  the  costs  till  the  day  on  which 
these  officers  quitted  office,  and  they  had  not  paid 
them  previously : 
Held,  that  these  officers  could  not  apply  to  set  aside  the 
order  of  sessions,  on  the  ground  that  they  appre- 
hended the  appellants  might  seek  to  male  them  indi- 
vidually liable  for  the  costs. 
Held,  also,  that  the  orders  were  good. 

Fiehl,  on  behalf  of  Core,  Marriott  and  another, 
moved  to  set  aside  an  order  of  quarter  sessions  of 
April  4,  1859,  and  an  order  of  Crompron  J.,  of  12th 
March  I860,  under  12  &  13  Vict  c.  45,  s.  18,  for 
the  purpose  of  enforcing  the  order  of  sessions.      It 
appeared  that  on  the  22nd  Sept.  1858  a  poor-rate 
had  been  assessed  upon  the  Eastern  Counties  Railway 
Company's  station,  against  which  they  appealed.     At 
the  quarter  sessions  held  in  Jan.  1859,  the  overseers 
not  being  ready  to  try  the  appeal,  got  it  adjourned 
till     the    4th     of    April,    and    the     court    ordered 
them   to  pay  full  costs  occasioned   by  the  adjourn- 
ment      On    the    26th    March,   finding    that    they 
could    not    maintain  the  rate,    they    gave   notice  to 
the  company  that  they  should   not  defend  it     On 
the  29th  March,  Core,  Marriott  and  others  were  ap- 
pointed churchwardens  and  overseers ;  and  at  the  ses- 
sions on  the  4th  April,  as  no  one  appeared  to  sup- 
port the  rate,  the  sessions  quashed  it  and  made  an 
order  that  the  respondents  should  pay  the  company  full 
costs.     These  costs  were  afterwards  taxed,  and  also 
the  costs  of    the    adjournment,    and    amounted    to 
125/.  3s.  4d.;  and  the  order  of  sessions  of  April  4, 
when  drawn  up,  specified  125£  3*.  Ad.  as  the  amount 
of  costs  ordered  to  he  paid.     In  Decemb.r  a  fonnal 
demand  of  payment  of  these  costs  was  made  on  the 
new  overseers,  but  no  attempt  was  made  to  force  pay- 
ment till  the  12th  March  last,  a  few  days  before  the 
overseers  went  out  of  office,    when  Crompton,   J.'s 


92 


MAGISTRATES'  CASES. 


Q.    B.]        HORNSBY  AMD  ▲MOTHER  V.  THE  VeSTBY  OF  THE  PAKI8H  OF  ST.  LUKE,  CHELSEA.        [Q.   B. 


order  was  made  to  bring  the  order  of  sessions 
into  this  court  to  be  enforced  By  the  11  &  12 
Vict,  c  91,  s.  1,  it  is  enacted,  that  if  overseers 
contract  debts  on  account  of  the  parish  within  three 
months  of  the  termination  of  their  year  of  office, 
their  immediate  successors  shall  discharge  the 
same.  And  sect.  2  enacts,  that  bills  of  costs  for  legal 
proceedings  on  account  of  the  parish  shall  be  payable 
out  of  the  poor-rates  within  the  space  of  one  year  next 
following  the  termination  of  the  proceedings,  but  not 
afterwards,  unless  the  Poor-law  Commissioners  shall  so 
order.  Here  the  appellants  made  no  demand  of  pa}  ment 
until  December  last,  and  they  ought  to  have  been  more 
prompt.  Besides,  the  order  of  the  4th  April  improperly 
includes  the  costs  of  the  adjournment  ordered  at  the 
preceding  January  sessions.  [Hill,  J. — No;  the 
order  of  the  4th  April  is  for  full  costs  of  the  appellants, 
and  includes  the  interlocutory  costs  of  January,  which 
are  the  same  as  costs  in  the  cause.]  Here  it  is  diffi- 
cult to  sea  how  the  pariah  can  be  made  to  pay  these 
costs,  as  a  retrospective  rate  would  be  necessary,  and 
the  individuals  who  went  out  of  office  in  March  1860, 
fearing  that  tbo  railway  company  are  going  to  proceed 
against  them  personally,  desire  to  have  these  orders 
quashed,  whicirit4s  submitted  are  bad.  Cases  cited : 
R.  v.  Hyde,2\  L.  J.  184, M.  C;  R.  v.  HelUer,  lb. 3; 
and  Reg.  v.  Huntley,  3  E.  &  B.  [By  the  Court. — 
There  the  objections  appeared  on  the  face  of  the  orders, 
and  were  therefore  open,  although  the  orders  could 
not  be  brought  up  by  certiorari.'] 

Cock  burn,  C.J. — I  am  of  opinion  that  no  rule 
should  be  granted.  The  facts  are  these  : — A  poor-rate 
was  made  and  appealed  against  by  the  railway  com- 
pany, and  while  the  appeal  was  pending  a  change  took 
place  in  the  churchwardens  and  overseers,  and  the  par- 
ties applying  for  this  rule  then  came  into  office.  After 
they  came  into  office  the  appeal  was  determined  and 
disposed  of,  and  costs  awarded  to  the  appellants.  The 
appeal  being  directed  against  the  parish  by  the  general 
name  of  the  churchwardens  and  overseers,  and  the  order 
of  sessions  and  also  the  order  of  Crompton,  J.  being  in 
the  same  form,  they  might  be  treated  as  operating 
against  whomsoever  might  be  the  parish  officers  for  the 
time  being  It  appears  that  there  might  be  a  diffi- 
culty in  enforcing  the  orders  against  the  present  officers, 
because  they  would  have  to  make  a  retrospective  rate 
to  provide  the  necessary  funds  ;  but  to  nay  that  it 
could  not  be  enforced  against  the  existing  officers 
because  they  took  no  part  in  the  appeal,  would  lead  to 
so  much  inconvenience  that  it  could  not  be  maintained 
for  a  moment.  The  present  applicants  knew  of  the 
orders  being  made,  and  they  allowed  them  to  stand 
without  bringing  them  up  by  certiorari  within  six 
months,  the  period  allowed  for  doing  so.  Application 
was  made  to  them  for  payment,  and  they  allowed  the 
time  for  making  a  rate  for  that  purpose  to  expire; 
aud  they  have  thereby  put  the  appellants  in  this  posi- 
tion, that  there  is  no  party  against  whom  they  can  sue 
for  payment.  I  therefore  think  we  ought  not  to  grant 
them  this  rule. 

Ckomftom,  J. — The  order  made  by  me  at  cham- 
bers was  ex  parte,  and  the  parties  are  now  in  the  same 
state  as  if  they  had  come  to  oppose  that  order.  The 
real  question  is,  whether  that  order  ought  to  have 
been  made.  Except  in  one  point  of  view,  the  parish 
could  not  stir  a  step  without  getting  rid  of  the  order 
of  sessions.  For  the  purpose  of  this  application,  we 
must  assume  that  the  order  of  sessions  was  rightly 
made ;  but  still,  if  it  is  bad  on  the  face  of  it,  or  the 
appellants  have  been  guilty  of  laches  in  enforcing  it, 
this  court  would  not  interfere  to  enforce  it.  It  appears 
that  the  order  of  sessions  is  right  in  itself,  because  the 
churchwardens  and  overseers  were  the  proper  parties 
before  the  court.  We  cannot  go  into  any  question 
about  the  taxation  of  the  costs,  whether  they  ate  right 
or  not  in  point  of  amount.  We  must  now  treat  this  as 


a  good  order  of  sessions,  and  not  impeached  by  cer- 
tiorari or  want  of  jurisdiction.  If  the  appellants  had 
stayed  their  hands  upon  it  until  the  last  day,  when  the 
churchwardens  and  overseers  were  going  out  of  office, 
this  might  have  been  a  grievance ;  but  it  rather  seems 
that  the  laches  are  not  on  the  side  of  the  appellants, 
but  of  these  parties,  for  when  the  order  is  made  they 
do  not  pay,  and  then  it  became  necessary  to  make  an 
application  to  them  for  payment  before  they  went  out 
of  office.     1  see,  therefore,  no  ground  for  this  rule. 

Hill,  J. —  I  am  of  the  same  opinion.     I  wish  to  be 
understood   as  not  expressing  any  opinion    that  the 
railway  company  will  be  able  to  have  any  effective  exe- 
cution under  the  order  in  question.     It  appears  that  in 
Jan.  1859  the  hearing  ef  the  appeal  was  adjourned  to 
the  following  quarter  sessions,  on  payment  of  full  costs 
by  the  churchwardens  and  overseers,  and  that  in  March 
1859  the  individuals  on  whose  behalf  the  present  appli- 
cation is  made  came  into  office,  and  the  appeal  then 
came  on  and  was  determined,  and  judgment  given  is 
favour  of  the  appellants,  with  full  coats  to  be  paid  by 
the  respondents;  that  is,  by  the  churchwardens  sad 
overseers  in  their  official  capacity,  and  not  as  indivi- 
duals.   The  railway  company  take  no  steps  to  enforce 
the  order  until  the  December  following,  when  they  serve 
it  on  the  individuals  now  moving,  and  nothing  further 
is  done  until  the  12th  March  I860,  when  the  order  of 
Crompton,  J.  was  obtained,  on  a  demand  of  payment, 
and  refusal  by  parties  who  have  gone  out  of  office. 
This   application    is    to    set    aside     the    orders    of 
quarter  sessions  and  Crompton,  J. ;  but  the  order  of 
quarter  sessions  is  a  perfectly  valid  order,  and  even  if 
there  are  any  objections  to  it  ultra  what  appear  on 
the  face  of  it,  this  court  cannot  go  into  them  now;  and 
the  order  of  Crompton,  J.  is  also  a  good  order;  there- 
fore this  application  cannot  be  granted.    The  judgment 
of  the  quarter  sessions  is  not  against  these  parties  ova 
individuals,  but  as  officers  of  the  parish.     If  the  rail- 
way company  seeks  to  enforce  the  orders  against  them 
as  individuals,  this  court  may  possibly  say  that  they 
should  have  acted  more  promptly. 

Blackburn,  J. — I  am  of  the  same  opinion.  I 
confine  my  judgment  to  the  same  point  as  my  brother 
HUL  I  consider  these  orders  unobjectionable.  Mr. 
Field  said  that  the  last  order  for  costs  was  partly  made 
up  of  interlocutory  costs ;  but  that  is  an  objection  to 
the  taxation,  into  which  we  cannot  now  enter.  If  this 
order  is  sought  to  be  enforced  against  the  wrong  per- 
sons, they  must  apply  at  the  proper  time.  As  this  is 
an  application  to  set  aside  the  orders,  it  cannot  be 
granted.  Rule  refusuL 

Tuesday,  April  24. 

HORKSBT   AND  ▲BOTHER  V.  THK  VeSTBY  OF  THE 

Parish  or  St.  Luke,  Chelsea. 
Contract  to  water  streets,  £c* — Construction. 
Plaintiffs  covenanted  with  defendants  to  furnish  and 
supply,  when  required  so  to  do  by  defendants  sur- 
veyor, horses,  harness,  carts  and  able-bodied  men,  at 
certain  rates,  from  25<A  March  1858  to  251*  March 
1859.  Defendants  covenanted  with  plaintiffs  that 
they  the  plaintiffs  obset  ving  their  covenant,  defen- 
dants would  pay  monthly  to  plaintiffs  the  sum  due  in 
accordance  with  the  said  rates  for  the  works  so 
ordered  and  done.  The  contract  them  contained 
provisions  that  m  case  plaintiffs  did  not  supply  stem, 
horses,  <fc,  the  surveyor  of  the  defendants  might 
hire  of  other  parties  the  number  of  men  and  horses 
not  so  supplied,  or,  if  he  should  disapprove  of  amy 
of  the  men,  horses,  <Ja,  he  might  dismiss  them  at 
once,  without  notice,  and  provide  other  men,  horses, 
tf<*.,  ard  charge  the  expense  incurred  thereby  to 
plaintiffs,  which  should  be  deducted  from  any  moneys 
due  or  to  become  due  to  them.  And  if  the  watering 
vxu  not  veil  and  sufficiently  done,  the  said  surveyor 
might  dismiss  any  of  the  men  and  horses  and  hire 


MAGISTRATES'  CASES. 


93 


Q.   B.]        HORNSBY  AND  ANOTItEB  V.  THE  VESTRY  OF  THE  PARISH  OF  ST.  LUKJE,  CHELSEA.         [Q.    B. 


others,  and  the  said  plaintiffs  should  pay  on  demand 
the  casts  thereof  to  defendants.      Plaintiffs  then 
agreed  not  to  assign  or  underlet  the  contract,  and 
that,  if  they  did  not  in  all  things  well  and  truly 
perform  the  several  matters  therein  contained,  or  if 
they  should  become  bankrupt  or  insoleent,  it  sliould 
be  lawful  for  the  defendants  at  any  time,  on  giving 
three  days*  notice,  to  declare  the   agreement  null 
and  void : 
HcU,  that  the  contract  contained  an  implied  covenant 
on  the  part  of  the  defendants  to  employ  the  plaintiffs 
and  no  others  for  the  performance  of  the  works 
therein  referred  to  during  the  specified  time. 
This  was  an  action  brought  by  Thomas   William 
Hornsby  and  Charles  Hornsby  against  the  vestry  of  the 
parish  of  St.  Lake,  Chelsea,  for  breach  of  contract. 
The  declaration  stated  that  by  articles  of  agreement 
duly  signed  and  sealed,  after  reciting  that  the  plaintiffs 
had  proposed  to  the  defendants  to  supply  men,  horses 
and  carts,  if  the  case  should  be  so,  for  the  purpose  of 
watering  or  cleansing  the  carriage-ways  of,  and  for  the 
cartage  of  materials  to,  the  roads,  streets  and  places 
within  the  said  parish,  for  the  time  and  upon  the  terms 
i&d  conditions  thereinafter  mentioned;   and  that  the 
defendants  had   accepted    such   proposal,    and    that 
James  Hunter  Tuck  and  James  Hornsby  had  consented 
to  become  sureties  for  the  plaintiffs  fur  the  due  perform- 
ance by  them  of  the  several  matters  and  things  therein- 
after by  them  agreed  to  be  done  and  performed ;  it  was 
witnessed  and  agreed,  and  the  plaintiffs,  for  themselves, 
their  heirs,  executors  and  administrators,  did  thereby 
covenant  and  agree  with  the  defendants  that  they  the 
plaintiffs,  their  executors  and  administrators,  should 
and  would  furnish  and  supply,  when  required  bo  to  do 
by  the  sunreyor  of  the  defendants  for  the  time  being 
under  his  hand,  good  and  well-conditioned  horses,  carts 
and  men,  upon  the  terms  therein  set  out,  from  the  25th 
March  1858  to  and  including  the  25th  March  1859 ; 
and  the  defendants  did  thereby  covenant  and  agree 
with  and  to  the  plaintiffs,  their  executors  and  adminis- 
trators, that  they  the  plaintiffs,   their  executors  and 
administrators,  duly  executing  and  performing  all  and 
every  the  articles,  covenants,  agreements  and  things  on 
their  parts  to  be  observed,  done  and  performed  ac- 
cording to  the  true  intent  and  meaning  of  the  said 
agreement,  they  the  defendants  would  pay  monthly  to 
the  plaintiffs,  their  executors  or  administrators,  the  sum 
which  might  be  due  in  accordance  with  the  thereinbefore  - 
mentioned  rates  for  the  said  watering  and  scaveugering 
and  cartage  so  ordered  and  done  as  aforesaid,  and  that 
is  ca*e  the  plaintiffs,  their  executors  or  administrators, 
should  not  supply  the  number  of  men  and  horses,  or 
men,  horses  and  carts,  as  the  case  might  be,  at  the 
time  and  of    the  description  in  the  said  agreement 
agreed  to  be  supplied  with  the  necessary  harness  and  tackle, 
i;  should  be  lawful  for  the  surveyor  of  the  defendants  to 
hire  of  other  parties  the  number  of  men  and  horses,  or 
men,  horses  and  carts,  as  the  case  might  be,  not  so  sup- 
plied by  the  plaintiffs,  their  executors  or  administrators, 
or  if  the  said  surveyor  should  disapprove  of  any  of  the 
men,  horses  and  carts  so  supplied  by  the  plaintiffs, 
their  executors   or  administrators,   he  should  be   at 
liberty  to  dismiss  the   same  at  once,  without  being 
obliged  to  give  notice  to  the  plaintiffs,  their  executors 
or  administrators,  and  provide  other  men,  horses  and 
carts,  and  charge  the  expense  incurred  thereby  to  the 
plsintrffs,  their    executors   or    administrators,   which 
should  be  deducted  from  any  moneys  then  due  or  there- 
after to  become  due  to  the  plaintiffs  under  the  said 
contract  or  agreement,  and  that  in  case  the  plaintiffs, 
their  executors  or  administrators,  should  use  any  of  the 
water-carts  belonging  to  the  defendants  in  watering 
the  roads  of  any  other  parish,  or  for  any  other  purpose 
than  watering  the  roads  of  the  said  parish  of  St.  Luke, 
Chelsea,  the  plaintiffs,  their  executors  or  administra- 
tors, should  forfeit  the  sum  of  51  of  lawful  British 


money  for  every  cart  so  used,  and  for  every  occasion  on 
which  the  same  should  be  so  used,  such  sum  or  sums  to 
be  deducted  from  the  contract  moneys  of  the  plaintiffs, 
their  executors  or  administrators,  in  manner  aforesaid, 
and  that  if  the  watering  of  the  said  carriage-ways,  or 
any  part  thereof,  should  not  be  well  and  sufficiently 
done,  in  manner  and  within  the  times  of  the  said  agree- 
ment mentioned  for  that  purpose,  it  should  be  lawful 
for  the  said  surveyor,  from  time  to  time,  forthwith  to 
dismiss  all  or  any  of  the  men  and  horses,  as  the  case 
might  be,  of  the  plaintiffs,  their  executors  or  adminis- 
trators, and  hire  other  horses  and  men  to  perform  the 
watering  left  undone,  or  insufficiently  or  ineffectually 
done,  or  not  done  in  manner  and  at  or  within 
the  times  mentioned  in  the  said  agreement  for  the 
doing  thereof,  and  that  the  plaintiffs,  their  executors  and 
administrators,  should  pay  on  demand  the  full  amount 
of  the  costs  and  expenses  thereby  to  be  incurred,  unto 
the  defendants  or  their  surveyor;  if  any  complaint 
should  be  made  at  any  meeting  of  the  said  vestry,  of 
any  misconduct,  neglect  or  default  of  the  plaintiffs, 
their  executors  or  administrators,  in  the  performance 
of  the  said  contract  or  agreement,  they  should  and 
would  forfeit  and  pay  to  the  defendants  such  sum  not 
exceeding  5/.  of  lawful  British  money,  as  in  the  judg- 
ment of  the  defendants  should  seem  reasonable,  and 
which  the  defendants  should  accordingly  order  for 
every  such  misconduct,  neglect  or  default,  which  sum 
or  sums,  as  all  expenses  to  be  incurred  for  watering 
left  undone  or  insufficiently  done,  or  not  done  in  man- 
ner and  at  the  times  aforesaid,  should  and  might  be 
deducted  and  retained  out  of  the  moneys  that  might 
then  be  due,  or  thereafter  become  payable  to  the  plain- 
tiffs, their  executors  or  administrators,  in  pursuance  of 
the  said  agreement  or  otherwise;  and  that,  if  any 
water-carts  or  pumps  belonging  to  the  defendants 
should  be  damaged  by  the  misconduct  or  negligence  of 
any  of  the  men,  or  by  the  unfitness  of  any  of  the  horses 
supplied  by  the  plaintiffs,  their  executors  or  admi- 
nistrators, such  damage  might  also  be  deducted  and 
retained  out  of  any  moneys  due  or  to  become  dne  to 
the  plaintiffs,  their  executors  or  administrators  as 
aforesaid;  and  that  the  plaintiffs,  their  executors  or 
administrators,  should  not  assign  or  underlet  the  pro- 
viding of  men  and  hones,  or  of  men,  carts  and  horses, 
as  the  case  might  be,  under  or  in  pursuance  of  the  said 
agreement ;  and  that  if  the  plaintiffs,  their  executors  or 
administrators,  should  do  so,  or  should  not  in  all  things 
well  and  truly  perform  the  several  matters  and  tilings 
in  the  said  agreement  contained,  on  their  parts  to  be 
done  and  performed,  or  if  the  plaintiffs  should  become 
bankrupt  or  publicly  insolvent,  it  should  be  lawful  for 
the  defendants  at  any  time  thereafter,  on  giving  three 
days'  notice  to  the  plaintiffs,  theif  executors  or  adminis- 
trators, to  declare  the  said  agreement  and  every  matter 
and  thing  therein  contained  null  and  void ;  and  that 
the  plaintiffs  had  by  the  said  agreement,  and  did  thereby 
bind  themselves,  their  heirs,  executors  and  admini- 
strators, jointly  and  severally  to  the  defendants,  for  the 
due  and  full  performance  by  the  plaintiffs,  their  execu- 
tors or  administrators,  of  all  and  singular  the  covenants 
and  agreements  in  the  said  agreements  contained  on 
their  parts  to  be  performed,  fulfilled  and  kept  according 
to  the  true  intent  and  meaning  therein  expressed,  in 
the  sum  of  1002.  of  lawful  British  money,  to  be  paid  to 
the  defendants.  Second  breach; — and  the  plaintiffs 
further  say,  that  during  the  period  of  the  said  contract 
they  were  ready  and  willing  to  provide  and  supply  cer- 
tain men,  horses  and  carts,  which  were  necessary  and 
required  for  watering  and  cleansing  the  carriage-ways 
and  for  the  cartage  of  materials  mentioned  in  the  said 
contract  in  that  behalf  during  the  period  of  the  said 
contract,  and  which  by  their  contract  they  were  bound 
to  have  ready,  whereof  the  defendants  always  had 
notice;  but  the  defendants  wholly  neglected  and  re- 
fused to  employ  the  plaintiffs  to  do  the  smd  watering 


94 


MAGISTRATES*  CASES. 


Q.  B-] 


FOLUT  V.    KOETZOW. 


[Q.  B. 


and  cleansing  the  said  ways,  or  to  carry  the  said  ma- 
terials, and  wrongfully  employed  others  to  do  so  daring 
the  period  of  the  said  contract.  And  the  plaintiffs 
farther  say,  that  after  making  the  said  deed,  and  after 
the  25th  March  1858,  and  before  the  25th  Match 
1859,  the  defendants  wrongfully  put  an  end  to  the  said 
agreement,  and  treated  and  declared  the  same  to  be 
as  null  and  void,  although  the  plaintiffs  had  not, 
nor  had  either  of  them,  become  bankrupt  or  publicly 
insolvent,  withont  giving  the  plaintiffs  three  days'  or 
any  notice  of  their  intentiou  to  do  so,  &c 

Demurrer  and  joinder  in  demurrer. 

The  cause  had  been  tried,  and  a  verdict  fur  the 
plaintiffs  returned,  since  which  the  defendants  had  ob- 
tained a  rule  nisi  for  a  new  trial.  The  rule  and  de- 
murrer came  on  for  argument  together. 

Lush,  Q.C.  {Keane  with  him),  for  the  defendants, 
contended  that  they  did  not  covenant  to  employ  the 
plaintiffs  to  do  such  cartage,  &c  as  might  be  neces- 
sary and  required,  but  only  to  pay  them  after  certain 
rate*  if  the  case  should  be  so  that  the  defendants  did 
employ  them ;  that  the  defendants  only  covenanted  to 
pay  for  what  should  be  ordered  and  done,  and  not  that 
something  should  be  ordered  and  done  to  be  paid  for ; 
that  the  proposal  of  the  plaintiffs  must  be  taken  to  be 
one  for  doing  such  cartage,  &c  as  and  when  the 
surveyor  should,  by  writing  under  his  hand,  order  of 
them,  and  that  the  defendants  accepted  a  proposal  in 
those  terms  and  no  other ;  that  the  contract  is  not  one 
for  the  watering,  &c  of  the  parish  of  Chelsea,  but  for 
supplying  so  many  horses,  or  so  many  men  and  horses, 
or  so  many  men,  horses  and  carts  as  might  be  ordered 
in  writing  by  an  officer  of  the  defendants,  and  for  such 
length  of  time  only  as  he  might  fix  beforehand ;  that 
the  contract  is  not  that  the  plaintiffs  should  always 
have  men  and  carts  ready  provided,  but  that  they 
should  provide  on  requisition,  that  is  on  reasonable 
notice,  and  that  the  terms  of  the  contract  show  that 
such  notice  exceeds  three  days;  that  on  the  true  con- 
struction of  the  deed  the  defendants  are  at  liberty  not 
to  order  cartage,  eec.  of  the  plaintiffs,  or  to  revoke  and 
annul  an  order  employing  them  on  giving  three  days* 
notice  in  certain  cases :  {Smith  v.  The  Mayor  of  Har- 
wich, 26  L.  J.  257,  C.  B. ;  PUkington  v.  Scott,  15  M. 
&  W.  657  ;  Emmens  v.  EldeHon,  4  H.  of  L  Ca*. 
624;  A*pden  v.  Austin,  5  Q.  B  Bep.  671  ;  Dunn  v. 
Styles,  lb.  685,  were  cited.) 

Geo.  Francis  {Murray  with  him\  for  the  phuntiffs, 
contended  that  the  defendants  did  covenant  with  the 
plaintiffs  to  employ  them,  and  not  to  employ  others  to 
do  the  work  mentioned  in  the  second  breach ;  that 
such  a  covenant  was  to  be  implied  from  the  defendants' 
acceptance  of  the  plaintiffs1  proposal  from  the  power 
reserved  to  them  to  'employ  others  in  the  plaintiffs' 
default,  and  to  put  an  end  to  the  agreement ;  that 
the  effect  of  the  deed  is,  that  the  plaintiffs  shall  do  all 
the  watering,  &&,  required  in  the  parish  during  the 
period  mentioned  in  the  agreement,  and  the  defendants, 
by  not  employing  them  and  emp.oying  others,  pre- 
vented them  from  performing  the  contract.  The  con- 
tract is  only  for  work  done,  and  the  defendants  would 
not  be  bound  under  the  contract  to  pay  for  work 
ordered  but  not  executed,  since  the  order  might  be  re- 
scinded.    [They  were  stopped  by  the  court.] 

Cockiiukn,  C.J.— I  think  Mr.  Francis  has  hit  the 
right  nail  on  the  head.  1  think  there  was  an  implied 
covenant  on  the  part  of  the  defendants  to  employ 
the  plaintiffs  and  not  others.  Much  of  this  contract 
would  be  unnecessary  and  superfluous  if  it  had  been 
contemplated  to  put  an  end  to  it  at  any  time.  It 
cannot  be  supposed  that  one  side  intended  only  to  be 
bound  without  an  equivalent  binding  on  the  other. 
The  court  will  not  by  implication  draw  a  conclusion 
which  does  not  arise ;  but  whenever  you  can  see  an 
intention  of  the  parties  that  an  implication  should  be 
drawn,  we  are  then  to  draw  such  implication  at  may 


fairly  arise.  Then  to  apply  that  rule  to  the  present  case : 
defendants  might,  as  and  when  they  pleased,  cease  to 
employ  plaintiffs  on  giving  them  three  days'  notice. 
That  clearly  shows  that  the  contract  meant  something 
more  than  to  bind  the  plaintiffs  to  find  men,  horsed  and 
carts,  and  leave  it  open  to  the  defendants  to  employ 
them  or  not  as  they  pleased.  The  defendants,  by  em- 
ploying other  parties,  have  not  performed  their  coo- 
tract,  and  the  plaintiffs  are  entitled  to  judgment. 

Cbompton,  J. — I  am  of  the  same  opinion.  We 
must  first  see  what  is  within  the  four  corners  of  the 
contract.  Mr.  Lush  says  there  are  no  express  words 
to  bind  the  defendants;  but  let  us  see:  the  pl«wfci<fr  gre 
to  furnish  and  supply,  when  required  so  to  do  by  the  sur- 
veyor of  the  said  vestry  for  the  time  being  under  his 
hand,  good  and  well-seasoned  horses  andscavengers'  sad 
other  carta,  and  able-bodied  men,  at  certain  prkn 
therein  mentioned  ;  then  there  are  stringent  covenant* 
on  the  part  of  the  plaintiffs  to  do  the  work,  and  the 
defendants  covenant  to  pay  plaintiffs  monthly  during  the 
continuance  of  the  contract.  It  was  clearly  contem- 
plated then,  it  seems  tome,  that  both  parties  should  be 
equally  bound ;  and  further  it  is  strong  evidence  that 
we  find  that,  if  the  horses  supplied  were  not  sufficient 
and  the  defendants  were  dissatisfied  with  the  men, 
they  might  employ  others ;  that  I  think  is  conclusive. 
I  think  it  means  that  the  defendants  may  in  such 
case  employ  other  persons  and  charge  the  cost  to  the 
plaintiffs.  But  besides,  there  is  an  express  power,  if  the 
wurk  is  not  properly  done,  to  set  the  contract  aside  on 
three  days'  notice ;  that  would  not  be  noocosary  if  the 
defendants'  construction  is  right.  By  saying  parties 
could  do  certain  things  in  certain  events,  it  is  saying 
they  cannot  do  them  in  ceitain  other  events.  I  think, 
therefore,  our  judgment  should  be  for  the  plaintiffs. 
Judgment  for  plaintiffs  on  demurrer — Rule  for 
new  trial  discharged. 

Wednesday,  April  25. 

Follit  (appellant)  v.  Koetzow  (respondent). 

Bastardy — Affiliation  order — Contract  by  mother  to 

receive  money  m  satisfaction  —  Right  of  child— 

7  $  8  VtcU  c  101. 
A  putative  father ,,  before  the  mothers  applying  for  an 

affiliation  order  under  7  £  8  Vict,  c  101,  com- 

tr acted  with  the  mother  to  pay  her  5s.  per  meek  for 

the  support  of  the  child,  and  paid  two  years*  amount 

in  adottnee,  and  ofencrds  contracted  with  her  to 

pay,  and  did  pay  her  102.  to  release  him  from  all 

future  payments : 
Held,  no  bar  to  the  mother's  afterwards  applying  fur, 

and  the  magistrate's  making,  an  affiliation  order 

under  7*8  Vict.  c.  101  : 
Held,  also,  that  the  magistrate  teas  bound  to  consider 

such  contract  along  with  all  the  other  circumstances 

to  guide  hi*  discretion  in  adjudicating. 

This  was  an  application  made  by  the  said  Susannah 
Koetzow  for  an  order  under  the  7  &  8  Vict,  c  101,  to 
compel  the  said  George  Follit  to  maintain  a  certain  bas- 
tard child,  of  which  the  said  Susannah  Koetzow  had  been 
delivered  on  the  24th  Jan.  1856,  and  of  which  child 
the  said  G.  Follit  was  alleged  by  her  to  be  the  putative 
father. 

Upon  the  hearing  of  a  summons  issued  by  me  on  the 
28th  May  1859,  calling  upon  the  said  U.  Follit  to  show 
cause  why  he  should  not  be  adjudged  the  putative 
father  of  such  child,  the  complainants.  Koetzow  swore 
that  he  was  the  father  of  such  child,  and  that  the 
defendant  had  made  payments  to  her  for  the  mainte- 
nance of  such  child  within  twelve  months  of  its  birth, 
which  facts  were  admitted  by  the  said  defendant ;  and 
I  thereupon  made  the  usual  order  to  pay  2*.  6d.  per 
week  for  the  maintenance  of  such  child. 

The  defendant's  attorney  then  contended  that  the 
defendant  was  not  liable  to  maintain  such  bastard 
child,  and  that  no  order  could  be  made  fortho  maintenance 
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of  Mich  child,  for  the  reason  that  the  said  defendant  had 
previously  to  the  23rd  Oct.  last  past,  contracted  to  pay 
to  th«  said  complainant  the  sum  of  5*.  per  week  for  the 
vipport  of  the  said  child,  which  contract  he  alleged  he 
had  performed  np  to  the  23rd  Oct.  last  past,  and  paid 
her  in  advance  sufficient  to  maintain  the  said  child  for 
two  years  then  to  come,  and  also  that  the  said  defen- 
dant had  on  such  last-mentioned  day  paid  to  the  said 
(i  iiplainant  the  farther  sum  of  10/.,  in  consideration  of 
which  the  said  complainant  had,  as  he  stated,  agreed  to 
release  the  said  defendant  from  all  future  payments  in 
rrsxrt  of  the  said  child.  And  I  thereupon  stated  my 
opinion  to  be,  that  such  contract  was  void  as  against 
public  policy,  and  I  could  not  entertain  it ;  but  1  p*  o- 
mi<*d  to  consider  the  point,  and  give  judgment  on  the 
Nth  June  last  past. 

On  the  said  14th  June  last  past  the  defendant's 
attorney  again  appeared  before  me  and  urged  that, 
even  if  such  contract  was  not  binding  between  the 
parties,  yet  I  could  exercise  my  own  discretion  in  the 
matter,  inasmuch  as  the  Act  of  Parliament  required 
me  to  decide  u  after  considering  all  the  circumstances 
of  the  case,"  and  that  I  might  be  influenced  by  the 
tact  that  the  father  had  paid  more  than  double  what  I 
had  power  to  order  for  the  next  four  or  five  years. 
Being  of  opinion  that  I  had  no  discretion  in  the  matter, 
as  the  defendant  was  proved  to  be  the  father  of  the 
bid  child,  I  refused  to  alter  my  determination.  I  felt 
strengthened  in  that  determination  by  it  seeming  to 
bw  clear  that  all  the  clauses  relating  to  bastards  in  the 
7  &  8  Vict.  c.  101,  have  but  one  object,  namely,  the 
maintenance  and  protection  of  the  child ;  and  therefore 
this  contract  to  pay,  or  having  paid,  a  sum  of  money 
to  the  mother,  which  may  be  expended  or  lost  long 
brture  the  child  reaches  the  age  when  the  weekly 
payments  under  a  magistrate's  order  cease,  is  of  no 
avail  The  mother  is  only  the  guardian  of  the  child, 
and,  under  circumstances,  another  guardian  may  be 
appointed.  It  seemed  to  me  that  the  child  and  the 
parish  to  which  it  might  become  chargeable  ought  to 
be  my  first  consideration,  and  that  the  payment  of  a 
mm  of  money  to  the  mother  was  no  answer  to  my 
asnuning  jurisdiction.     I  therefore  made  the  order. 

The  question  for  the  opinion  of  the  court  is,  had  I 
air?  discretion  under  the  Art  of  Parliament  to  en- 
tertain the  said  contract  attempted  to  be  set  up  by 
the  aid  defendant,  as  aforesaid,  the  paternity  of  the 
said  child  having  been  proved  to  my  satisfaction. 

P.  Bingham. 

Police-court,  Marlborough-street,  8th  Nov.  1859. 

Coleridge  for  the  respondent. — This  contract  is  con- 
ceded  to  be  valid,  and  not  void  on  the  ground  of  being 
a£unst  public  policy:  {Pope  v.  Sale,  7  Bing.  477.; 
Yet,  though  a  valid  contract,  it  is  no  bar  to  the  magis- 
trate proceeding  to  make  an  order  on  the  putative 
faher  under  the  7  &  8  Vict  c.  101 :  {Middleham  v. 
frforftf,  1  ML  &  S.  310.  [Cockburn,  C.J.— It  is 
put  thai,  although  under  the  old  law  the  parish  officers 
might  intervene,  jet,  since  the  7  &  8  Vict  c.  101,  it  is 
entirely  optional  with  the  mother  to  institute  proceed- 
ings ;  and  that  this  is  a  right  given  to  her  for  her  own 
protection.]  The  application  to  a  magistrate  for  an 
order  under  7  &  8  Vict,  c  101,  might  possibly  deprive 
fa  of  her  rights  under  the  contract ;  but  it  does  not 
preclude  her  from  applying  to  the  magistrate :  {Crow- 
W*  v.  Laverock,  8  Ex.  209 ;  Jennmgt  v.  Brown,  9  M. 
fc  W.  496.)  The  mother  cannot  effectually  release  the 
potatire  father  from  the  statutory  obligation.  The  main- 
tenance of  the  child  is  specifically  referred  to  by  the 
LgisUtore :  (sects.  5, 7,  8.)  No  doubt  the  magistrate 
any  take  the  agreement  into  his  consideration,  and  see 
whether  the  bargain  is  an  improvident  one  or  a  fair 
w.e.  [Cockburn,  C.J. — Suppose,  after  an  crder  is 
made  for  payment  of  a  weekly  sum,  the  mother  takes  a 
lamp  in  satisfaction,  or,  in  other  words,  discounts  the 
wekly  payment*,  and  afterwards  becomes  lunatic,  pr 


dies,  then  it  is  clear  from  sect.  5  that  the  parish  officers 
might  intervene  for  the  maintenance  of  the  child.] 
Yes.  The  policy  of  the  statute  is  to  protect  the  parish 
and  to  provide  for  the  maintenance  of  the  child. 
[Hill,  J.—  The  statute  con  tern  {lutes  only  one  species 
of  contract,  viz.,  the  mother's  marrying  another  man, 
as  putting  an  end  to  the  liability  of  the  putative 
father.] 

Parry,  Scrjt.  {Gibbons  with  him). — By  the  4  &  5 
Will.  4,  c.  76,  a.  71,  the  burden  of  maintaining  a 
bastard  child  is  entirely  thrown  on  the  mother ;  and 
the  7  &  8  Vict.  c.  101,  imposes  the  liability  of  the 
putative  father  to  this  order  for  the  relief  of  the  mother 
only,  and  it  is  declared  that  relief  to  the  child  shall  be 
deemed  in  law  relief  to  the  mother.  The  obligation  of 
the  father  to  this  liability  is  a  civil  one,  and  he  is  ad- 
missible therefore  as  a  witness  on  his  own  behalf. 
Therefore,  on  the  maxim  quilibet  potest  rtnunciare 
juri  pro  #e  iniroducto.  the  mother  is  competent  to  make 
a  contract  to  release  the  putative  father  from  the  obli- 
gation. [Blackburn,  J,  —  If  this  is  the  mother's 
right,  and  the  weekly  payments  are  to  be  her  money, 
why.  under  *ect.  5,  should  they  cease  to  be  made  to  her 
when  she  is  in  prison  ?]  It  is  only  when  the  mother 
is  under  legal  incapacity  that  the  parish  officers  can 
interfere ;  but  now  the  mother  is  making  the  applica- 
tion, and  the  question  is,  how  is  her  right  affected  ? 
Until  an  order  is  made,  the  mother  is  the  mistress  of 
the  whole  transaction,  and  cannot  be  compelled  to  ap- 
ply, and  if  after  an  order  she  dererts  her  child,  the 
money  does  not  cease  to  be  payable  to  her. 

Cockburn,  G.J. — As  regards  the  main  question,  I 
am  of  opinion  that  what  took  place  between  the  mother 
and  the  putative  father  was  not  sufficient  to  oust  the 
magistrate  of  his  jurisdiction  to  make  the  order  under 
the  7  &  8  Vict,  c  101,  s.  3.  The  statutable  right 
given  to  the  mother  to  apply  for  the  order,  and  to  the 
magistrate  to  make  it,  is  of  a  peculiar  character.  No 
doubt  it  is  entirely  in  the  choice  and  discretion  of  the 
mother  to  apply  for  the  order,  and  if  she  does  not 
choose  to  apply,  neither  the  parish  officers  nor  any 
other  person  can  compel  her  to  do  so.  At  first  sight  it 
would  seem  to  be  a  personal  right  for  her  own  benefit, 
but  when  the  object  of  the  Legislature  and  the  lan- 
guage of  the  statute  are  looked  at,  that  view  cannot 
prevail.  The  intention  of  the  Legislature  was,  that 
when  once  the  application  has  been  made  and  the 
order  obtained,  the  weekly  payment  is  to  be  not  merely 
for  the  relief  of  the  mother,  but  the  main  object  was  to 
be  the  maintenance  of  the  child.  The  first  section  of 
the  statute  speaks  of  it  as  an  order  for  the  maintenance 
of  the  bastard  child,  showing  that  something  was  in* 
tended  beyond  the  mere  relief  of  the  mother.  The 
magistrate  held  that  the  agreement  between  the  mother 
and  the  putative  father  was  void ;  but  he  was  going  too 
far  in  determining  that,  for  the  question  now  to  be  de- 
cided is,  whether  the  agreement  takes  from  the  magis- 
trate his  discretionary  power,  "  having  regard  to  all 
the  circumstances  of  the  case,"  to  make  an  order 
on  the  putative  father.  Now,  looking  at  the  policy 
of  the  statute,  I  do  not  think  that  a  bargain  of  this 
sort  between  the  mother  of  a  bastard  child  and  the 
putative  father  ousts  the  magistrate  of  bis  discre- 
tionary power  to  make  an  order.  If  by  such  an  agree- 
ment before  making  an  application  the  mother  can 
oust  the  jurisdiction  of  the  magistrate,  she  may  also 
by  such  un  agreement  annul  the  effect  of  such  au  order 
after  it  has  been  made.  I  am,  however,  of  opinion 
that  she  cannot  do  so,  and  under  all  the  circumstances 
I  think  the  case  should  go  back  to  the  magistrate  to 
exercise  his  discretionary  power,  taking  this  very  ma- 
terial agreement  into  his  confederation  along  with  the 
other  facts  to  guide  him. 

Crompton,  J. — I  am  of  the  same  opinion.  First, 
was  this  agreement  a  bar  to  the  magistrate's  proceeding 
to  make  an  order  on  the  putative  father  ?  and  secondly, 
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had  the  magistrate  a  discretion  to  consider  this 
agreement  in  making  the  order?  There  are  no  words 
in  the  statute  that  meet  a  case  like  this.  The 
magistrate  is  to  look  at  all  the  circumstmces  of  the 
ease.  The  order  is  to  be  for  weekly  payments  by  the 
putative  father.  He  is  to  consider  whether  an  arrange- 
ment of  this  kind  would  not  defeat  that  The  case  is 
put  on  the  maxim  quUibet  potest  renunciare  juri  pro 
ee  introducto,  and  it  was  urged  that  this  was  given  as 
relief  to  the  mother,  and  she  might  release  it  But  is 
this  a  mere  right  of  the  mother,  and  is  it  not  also  for 
the  benefit  of  the  child  ?  The  words  of  the  statute 
are  for  the  support  and  maintenance  of  the  child,  and 
sect.  7  shows  that  this  is  clearly  not  the  right  of  the 
mother  merely,  for  after  the  mother's  death  or  inca- 
pacity, as  enacted,  the  payment  is  to  he  enforced  by 
the  board  of  guardians,  and  made  to  some  person  ap- 
pointed by  the  justices.  The  object  of  the  statute,  then, 
might  be  defeated  if  the  mother,  for  an  insufficient,  or 
what  perhaps  is  worse,  a  lump  sum,  might  contract 
with  the  putative  father  to  oust  the  discretion  of  the 
magistrate  under  the  statute.  I  therefore  think  that 
this  agreement  was  no  bar  to  the  magist'ate's  pro- 
ceeding, and  that  the  case  must  go  back  to  him. 

Hill,  J. — It  is  admitted  that  the  agreement  by 
which  the  mother  agreed  to  take  ujx>n  hers*  If  the 
maintenance  of  the  child,  and  to  forboar  to  apply  for  an 
order  on  the  putative  father,  is  a  good  agreement, 
but  the  question  is,  whether  it  takes  away  the  power  of 
the  magistrate  to  make  an  order  on  him.  It  is  neces- 
sary to  see  what  power  the  magistrate  has  for  this 
purpose.  He  has  a  power,  first,  absolutely  and  without 
any  discretion  to  adjudicate  the  man  to  be  the  puta- 
tive father ;  and  secondly,  to  make  an  order,  if  he  sees 
fit,  having  regard  to  all  the  circumstances  of  the  case, 
on  the  putative  father  for  the  payment  to  the  mother 
of  a  sum  of  money  weekly,  &c  The  statute  treats  it 
as  a  matter  entirely  for  the  discretion  of  the  magis- 
trate under  all  the  circumstances.  Therefore,  the 
utmost  such  an  agreement  as  this  can  come  to  is,  that  it 
is  to  be  treated  aa  a  strong  fact  for  the  consideration  of 
the  magistrate  in  adjudicating  as  to  making  an  order. 
I  think  that  there  has  been  a  miscarriage  in  this  case, 
and  that  the  agreement  is  a  valid  one,  and  that  the 
magistrate  ought  to  have  taken  it  into  his  discretion 
and  exercised  his  discretion  upon  all  the  circumstances 
as  to  making  an  order. 

Blackburn,  J. — I  am  of  the  same  opinion.  There 
is  no  enactment  that  the  mother  may  release  or  bar 
her  right  to  apply  for  such  an  order.  If  the  order  had 
been  for  her  sole  exclusive  benefit,  I  should  have 
inclined  to  act  on  the  maxim  quilibet  potest  remmeiare 
juri  pro  se  introducto,  and  to  hold  that,  as  she  had 
released  her  right,  she  was  precluded  from  applying  for 
the  order.  But  the  order  is  not  for  her  sole  personal 
benefit  at  all :  it  is  partly  for  her  benefit  and  partly 
for  the  benefit  of  the  child.  Sect.  5  shows  that  it  is 
not  for  her  personal  benefit,  but  as  a  means  to  enable 
her  to  maintain  the  child.  It  is  callrd  rn  order  for 
the  maintenance  of  the  child.  That  being  so,  the 
mother  ought  not  to  be  able  to  renounce  the  right  given 
by  the  statute.  The  justices  may  in  every  case,  if  they 
see  fit,  proceed  to  make  an  order  on  the  putative 
father.  That  is  what  the  Legislature  intended,  and 
what  it  has  said.  The  case  must  go  back  to  be  recon- 
sidered. Case  remitted  accordingly,  (a) 

(a)  Hard  and  unjust  a*  is  this  decision  towards  the  father, 
it  would  be  still  more  unjust  towards  the  public  had  It  been 
decided  otherwise,  for  the  mother  might  then  have  obtained 
a  handsome  bonus  from  the  father,  spent  it,  and  afterwards 
thrown  upon  the  parish  the  charge  which  she  had  received 
money  to  defray.  The  weekly  payment  effectually  prevents 
this  wrong  being  done. 


COURT  OF  EXCHEQUER. 

Reported  by  F.  Bailst,  and  Johx  Dcxbak,  Esqrs,, 
Bnrristers-at-Law. 


Monday i  April  16. 

Mackat  v.  Ford. 

Action  of  slander  against  an  attorney  for  words  used 

by  him  when  acting  as  an  advocate  at  a  police-court 

in  defence  of  a  client  summoned  to  attend  here. 

This  was  an  action  of  slander,  tried  at  Chester, 
before  R.  Gurney,  Esq.,  commissioner.  The  defendant 
was  an  attorney,  and  the  action  was  brought  against 
him  for  words  used  by  him  when  he  attended  before  a 
police-court  to  appear  aa  an  advocate  for  certain  per- 
sons who  had  been  summoned  there.  The  plaintiff 
had  been  employed  by  one  Mr.  Jones  to  sell  wines,  &c^ 
for  him  upon  commission,  and  that  he  was  to  hold  the 
Albion  vaults  npon  the  terms  agreed  to.  Jones  after- 
wards assigned  his  goods  and  the  premises  to  assignees 
for  the  benefit  of  his  creditors ;  and  men,  then  acting 
under  the  direction  of  the  assignees,  turned  out  Mackav 
by  force,  who  then  summoned  them  to  the  police-coart 
for  it,  and  the  defendant  appeared  there  on  their 
behalf.  In  the  course  of  his  observations  it  was  stated 
that  he  said,  "  Mackay  claims  certain  rights  under  the 
agreement  produced  by  Mr.  Bridgman,  and  of  which  be 
has  read  an  abstract ;  but  I  think  we  have  sufficient 
reason  to  terminate  the  connection  therein  referred  to. 
Mr.  Jones  has  been  plundered  by  this  man  to  a 
frightful  extent.*'  A  verdict  was  found  for  the  plain- 
tiff for  20L,  with  leave  reserved  to  the  defendant  to 
move  to  set  it  aside  and  enter  it  for  defendant. 

Giffard  now  moved  accordingly  pursuant  to  leave 
reserved,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence.  No  action  will  lie  for 
words  spoken  under  these  circumstances.  [Martix, 
B.— Ti.at  depends  npon  whether  they  were  properly 
relevant  to  the  subject-matter  of  the  inquiry.  Bram- 
WKLr*,  B. — It  is  not  correct  to  call  it  misdirection 
where  the  learned  judge  at  the  trial  gives  leave  to 
move  frr  the  point  reserved  to  be  determined  by  the 
court.]  The  learned  commissioner  should  have  deter- 
mined the  point  himself,  and  not  have  left  it  to  the 
jury.  In  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232,  it  was 
decided  that  an  action  for  defamation  will  not  lie 
against  a  barrister  for  words  spoken  by  him  as  counsel 
in  a  cause  pertinent  to  the  matter  in  issue. 

Rule  nisi 

Wednesday,  April  25. 
Hodges  (appellant)  v.  Bblnnktt  (respondent). 
Bastardy    appeal  —  Sttmmary     proceedings    before 
Justices  Act,  20  £  21    VicL  c.  43 — Oorroboratirt 
evidence. 
The  mother  oj  an  illegitimate   child  summoned  the 
putative  father  before  the  justices,  and  proved,  by 
her  own  oath,   that   he  had,  within  twelve  months 
from  the  birth  of  such  child,  paid  money  for  its 
maintenance,  and  the  justices  made  an  order  upon 
him  to  contribute  to  its  support,  without  the  evidence 
of  the  mother  upon  that  point  being  corrob>irated  at 
all;  the  putative  father  appealed : 
Held,  that  the  Act  of  Parliament,  7  tj-  8  Vict,  c  101, 
did  ni,t  require  the  mother's  evidence  to  be  corrobo- 
rated in  this  particular,  and  thai  the  justices  wen 
right. 

This  was  an  appeal  under  the  20  &  21  Vict,  c  43 
(the  Summary  Proceedings  before  Justices  Act), 
against  the  determination  of  justices  in  petty  sessions, 
making  an  order  of  affiliation  upon  the  appellant 
The  appellant  had  been  summoned  by  the  respondent 
as  the  alleged  putative  father  of  her  illegitimate  child, 
after  the  birth  of  such  child,  under  the  7  &  8  Vict 
c  101 ;  the  information  in  the  first  instance,  it  ap- 
peared, although  in  writing,  was  not  upon  oath.  The 
summons  was  issued,  and  on  its  return  the  woman,  by 
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bfr  T3  testimony  only,  proved  that  the  appellant  had, 
r.n:a  twelve  months  from  the  birth  of  her  child,  paid 
':-<i?y  vx  its  maintenance,  and  the  justices  thereupon, 
r^c.Qt  hiring  her  evidence  corroborated  in  that  par- 
:..  Jx*,  granted  the  order,  her  evidence  having  been 
■i-T3l*>rat*d  m other  respects,  against  which  the  reputed 
tocr  appealed. 

D.  D.  K(wtc  for  the  appellant. — The  first  question 
is.  "-h-ther  the  information  in  the  first  instance  should 
-..:-  Kcu  upon  oath  ;  bnt  perhaps,  after  the  decisions 
■:'  R.  v.  Berry,  1  Bell's  Cro.  Cas.  46;  and  tt.  v. 
v-skou,  168,  that  point  will  not  be  argued.  The  2nd 
>-t.»n  enacts  that  any  single  woman  who  may  be 
wiu  child,  or  who  may  be  delivered  of  a  bastard  child 
.ri.-r  tie  passing  of  the  Act,  or  who  has  be«n  delivered 
c:  a  child  within  the  period  of  six  calendar  months 
xVfr  the  passing  of  this  Act,  in.iv,  either  before  the 
.Lib.  or  at  any  time  within  twelve  months  from  the 
*.jta  ef  such  child,  or  at  any  time  thereafter,  upon 
y*A  that  the  man  alleged  to  be  the  father  of  such 
iliiil  has  within  the  twelve  months  next  after  the 
*tb  of  soch  child  paid  money  for  its  maintenance, 
i-k*  application  to  any  one  justice  of  the  peace  acting 
if  the  petty  sessional  division  of  the  county,  or  for 
:-.■  uty,  borough,  or  place  in  which  she  mny  reside,  for 
i  ^'nia-jus  to  be  served  on  the  man  alleged  by  her  to  be 
l. -liuer  of  inch  child  ;  and  if  such  application  be  made 
•«u:c  the  birth  of  the  child,  the  woman  sh  ,11  make  a 
ay  <t»a  upon  oath  stating  who  is  the  father  of  such 
'-ili,  and  such  justice  of  the  peace  shall  thereupon 
.«ne  his  summons  to  the  person  alleged  to  be  the 
iaiM  of  such  child  to  appear  at  a  petty  sessions  to  be 
1  .  :m  after  the  expiration  of  six  days,  at  least,  for  the 
I»:t)  sessional  division,  city,  borough,  or  other  place 
£  *jch  such  justice  usually  acts.  Sect.  3.  That 
j.*i«r  the  birth  of  soch  bastard  child,  on  the  appear- 
*"»  of  the  person  so  summoned,  or  on  proof  that  the 
.♦LH.UWM  was  duly  served  on  such  person,  or  left  at 
i  ^!  at  place  of  abode,  six  days  at  least  before  the 
r*::;-  *-ssion,  the  justices  in  such  petty  session  shall 
J.«r  the  evidence  of  such  woman,  and  such  other  evi- 
** .  js  she  may  produce,  and  shall  also  hear  any  evidence 
trt.j-i»d  by  or  on  behalf  of  the  person  alleged  to  be 
tv  tJtlhjr,  and  if  the  evidence  of  the  mother  be  cor 
"-Wated  in  some  material  particular  by  other  testi- 
**v  to  the  satisfaction  of  the  said  justices,  they  may 
H^tthe  man  to  be  the   putative  father  of  such 

i  Mrd  child,  &c  The  proof  before  the  justices  was, 
*~u  the  appellant  had  within  the  twelve  months  next 
ater  the  birth  of  such  child  paid  money  for  its  ruainte- 
fiuw.  This  was  proved  by  the  oath  of  the  respondent 
aJote,  uncorroborated  by  any  other  testimony  upon  that 
I*  hu.  The  other  question  in  the  case  was,  whether 
'*  evidence  of  the  mother  should  not  have  been  cor- 

•  crated  in  that  respect  by  other  testimony.  The 
.«uto  made  an  order  upon  the  appellant,  fixing  the 
f'ttmity  of  the  child  upon  him,  and  ordered  him  to 
Kv  a  sum  of  money  weekly  to  the  respondent  for  its 
i:*.U*nanee  upon  that  uncorroborated  evidence  of  its 
^•taw  the  justices  acted.     Jf  this  were  correct,  the 

*  Ui"T  of  *n  illegitimate  child  may,  ten  or  twelve  years 
*•■«*  Us  biith,  go  before  a  justice  and  depose  to  a 
p*i  having  within  twelve  months  after  the  birth  of 

*  child  paid  money  for  its  maintenance,  and  upon 
J  oath  alone,  uncorroborated  by  any  other  testimony, 
vr«  the  jurisdiction. 
{j°  «*  appeared  on  behalf  of  the  reap  .ndent. 
™Uqck,  C.B.— The  only  question  for  us  to  de- 
""J"*  i»,  whether  the  respondent  was  bound  to 
Fwnee  before  the  justices  corroborative  evidence  of 

2^  of  tiui  moa«y  b7  *n«  appellant,  which  she 
Pwed  to  their  satisfaction  that  he  had  paid  for  th-3 
j^nance  of  her  illegitimate  child  within  twelve 
***  next  after  the  birth  of  such  child.  I  think 
■*;  wd  that  the  justices  were  right. 
>u«w,  B.— I  also  think  the  justices  were  clearly 
[Mao.  C] 


right.  There  is  nothing  whatever  in  the  2nd  section 
to  show  that  the  woman  is  to  have  her  evidence  cor- 
roborated upon  the  subject  of  payment  of  money  by 
the  man  towards  the  support  of  the  child  within 
twelve  months  of  its  birth,  nor  a  word  in  the  Act  of 
Parliament  about  this  confirmatory  proof.  [The  learned 
Baron  read  the  3rd  section.]  The  evidence  of  the 
mother  to  be  corroborated  in  some  material  particular 
by  other  testimony,  to  the  satisfaction  of  the  said 
justices,  has  reference  to  what  takes  place  at  a 
much  earlier  period ;  when,  where,  and  under  what 
circumstances  the  parties  have  been  seen,  enabling 
the  justices  to  determine  as  well  as  they  can  after 
hearing  the  evilenee  on  both  sides,  on  w'iich  side  it 
is  the  truth  lies.  I  see  nothing  in  the  Act  that  in- 
duces me  to  think  corroborative  evidence  of  the 
woman's  testimony  is  required  upon  the  point  here 
raised. 

Bkamwell,  B. — The  first  question  raised  in  this  case 
I  understand  to  be  given  up ;  and  we  need  not  answer 
it.  As  to  the  second,  the  justices  were  right  in 
not  being  obliged  to  require  corroborative  evidence  of 
the  mother's  testimony  as  to  the  payment  of  money 
by  the  alleged  putative  father  within  twelve  mouths 
of  the  birth  of  the  child,  under  the  Act  of  Parliament. 

Wilde,  B.  expressed  a  similar  opinion. 

Appeal  dismissed  witli  costs,  (a) 


Tuesday,  April  17. 
Bioxold  v.  Clarke. 

Distress — Damage  feasant — Duty  of  distrainer  to 

provide  a  proper  pound. 

A  distrainer  is  bound  to   provide  a  proper  pound; 

mltttough    he    place    (he    uistres*    in    the   manor 

pound,  fie  is  liable  to  any  injury  to  it,  unless  the 

p»mnd  was  in  a  proper  condition  when  he  placed  it 

there. 

This  was  an  action  for  abusing  a  distress.  The  decla- 
ration alleged  that  the  distress  was  placed  in  a  pound 
which  whs  improper  and  insufficient,  as  the  defendant 
well  knew.  The  case  was  tried  at  Westminster  during 
the  Bittir.gs,  after  last  term,  before  Martin,  B. ;  it 
appeared  that  eighty  sheep  had  been  distiaiued  damage 
fe  sant  and  placed  in  the  manor  pound  of  the  manor  of 
Twickenham.  A  number  of  the  sheep  afterwards 
died.  The  learned  judge  left  the  question  to  the  jury, 
whether  or  not  the  pound  was  improper  and  insuffi- 
cient? The  jury  found  in  the  affirmative,  and  returned 
a  verdict  for  the  pLantiff. 

Chambers,  Q.C.  now  moved  for  a  rale  to  set  aside 
the  verdict  as  against  the  evidence,  and  also  on  the 
ground  of  misdirection.  The  learned  judge  ought  to 
have  told  the  jury  that  the  distrainer  was  not  re- 
sponsible for  the  state  of  the  pound ;  he  had  placed 
the  distress  in  the  manor  pound,  which  was  the  proper 
place.  The  declaration  in  this  case  contains  an  allega- 
tion that  the  defendant  well  knew  the  pound  was 
improper  and  insufficient ;  there  was  no  proof  of  any 
such  knowledge,  and  the  case  is  thei  efore  distinguish- 
able from  IVUd-r  v.  Sheer,  8  Ad.  &  Ell.  547  :  (Doctor 
&  Student,  Co.  LitL  47 ;  Bacon's  Abr.  tit.  "  Dis- 
tress. ") 

Pollock,  C.B.— I  think  there  ought  to  be  no  rule. 
The  learned  judge  was  quite  right  in  his  direction  to 
the  jury  ;  the  distrainer  is  bound,  at  his  peril,  to  pro- 
vide a  lit  and  proper  pound.  If  the  manor  pound  is 
not  convenient  and  sufficient  he  must  rind  another. 

Martin,  Br  am  well  and  Wilde,  BB.  concurred. 

Rule  refused. 


(a)  The  corroboration  required  Is  of  some  material  par- 
ticular in  the  proof  of  connection— such  as  being  seen 
together  In  suspicious  places,  communications  in  the  nature 
of  confessions  and  suoh  like.  Payment  of  money  Is  made 
substantial  evidence  of  the  ptternity  by  express  words, 
without  reference  to  corroboration,  and  the  corroboration  re- 
quired by  the  Act  is  limited  to  the  general  proof  thereby 
required,  and  does  net  esieud  to  the  special  evidence. 
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Scotland. 

» 

HIGH  COURT  OF  JUSTICIARY. 


Bannatyne  v.  MacLullich  and  Frasbr. 
Night  Poaching  Act — Complaint, 
The    complainer,    a  shoemaker  at   Rothesay,   was 
charged,  in  a  complaint  at  the  instance  of  the  defen- 
ders, who  are  procurators-fiscal  there,  with  an  offence 
under  the  Night    Poaching  Act.       Their    complaint 
averred  that  Bannatyne  and  another  person  did — (1) 
"  unlawfully  enter  with  one  or  more  nets,  engines,  or 
other  instruments  for  the  purpose  of  taking  or  des- 
troying game,  in  or  upon  one  or  more  outlets,  gates  of, 
or  upon  the  public  road,"  in  a  locality  there  described, 
near  a  certain  field,   "  and  did  then  and  there  kill  or 
destroy  a  hare ;  (2)  or  otherwise,  time  above  libelled, 
unlawfully  enter  in  or  upon  the  said  field  above  libelled, 
with  one  or  more  nets,  engines,  or  other  instruments, 
for  the  purpose  of  taking  or  destroying  game."     The 
justices  convicted  Bannatyne  of  unlawfully  entering,*' 
&c,  and  of  "  unlawfully  killing'*  the  hare,  and  also  of 
the  second  offence ;  and  sentenced  him  to  three  months' 
imprisonment    with    hard    labour.       The    suspender 
pleaded  that  the  complaint  was  informal,  in  respect 
that  the  essential  word  "  unlawfully*'  was  applied  not 
to  the  killing  of  the  hare,  but  to  the  entering  upon  the 
public  road,  which  was  not  an  unlawful  act,  and  also 
because  the  suspender  was  convicted  of  both  offences 
cumulatively,  which  were  only  charge  1  as  alternative 
in  the  complaint.     Lord  Ardmillan  thought  there  were 
two  objections  conclusive  against  this  conviction.     He 
was  not  for  giving  effect  to  the  objection  as  to  the  date 
of  the  warrant,  as  no  object  on  had  been  taken  at  the 
time.     But  the  first  fatal  objection  to  the  regularity  of 
the  procedure  was,   that  the  complainer  had  applied 
the  word  "  unlawfully"  to  entering  upon  the  public  road, 
which  could  never    be  unlawful,  and   had   omitted 
it  as  to  the  killing  of  the  hare,  which  might  be  an 
unlawful  act.      The  justices  had  inserted  the  word 
"  unlawfully  "  to  apply  to  the  killing  of  the  hare,  but 
neither  in  reason  nor  in  grammar  could  that  be  done. 
The  second  objection  was,  thtt  the  charge  was  laid 
alternatively,  and  the  finding  of  guilty  was  cumulative. 
He  held  it  as  settled  that  where  a  public  prosecutor 
says  in  his  complaint — u  You  did  one  thing   or  you 
did  another  thing,"  that  the  finding  that  the  one  thing 
was  proved  excluded  the  finding  of  the  other  proved ; 
and  the  justices  had  no  more  right  to  convict  of  both 
these  alternative  offences  than  they  would  have  had 
to  convict  of  an  offence  which  was  not  charged  at  alL 
The  other  judges  concurred,  the  Lord  Justice-Clerk 
observing  that  it  was  difficult  to  say  whether  the  com- 
plaint or  the  conviction  was  the  most  objectionable. 
The  complaint  wan  drawn  in  a  most  slovenly  manner, 
and  it  showed  that  the  person  who  wrote  it  had  not 
been  at  the  pains  to  read  and  understand  the  statute. 
The  conviction  was  disconform  to  the  charge,    and 
showed  an  attempt  on  the  part  of  the  justices  to  amend 
in  the  conviction  a  plainly  irrelevant  complaint,  and 
also    so    great    an  ignorance  of  the   usual  forms  of 
criminal  courts  as  to  give  a  cumulative  finding    of 
guilty  on  an  alternative  charge. 

BiRRBL  «.  Jones. 
Dag  Poaching  Act — Apprehension. 
The  complainer  was  convicted,  under  the  6th  section 
of  the  Day  Poaching  Act,  by  the  Annan  Justices,  of 
assaulting  John  Affleck,  gamekeeper  to  Colonel  William 
Graham  of  Mossknowe,  when  trespassing  in  pursuit  of 
game,  on  Dornoch  Moss,  he  having  been  convicted 
immediately  before  of  trespassing  in  pursuit  of  game 
on  the  1st  section  of  that  Act.  He  contended  that,  to 
make  a  relevant  charge  under  the  statute,  it  was 
necessary  to  state  that  he  was  in  the  pursuit  of  game 


without  the  leave  of  the  proprietor;  and  also  that  the 
gamekeeper  had  no  right  to  apprehend  any  one  unless 
he  had  required  the  person  forthwith  to  quit  the  land, 
and  also  to  tell  his  name.  The  Lord  Justice-Clerk 
said  that  the  objection  that  it  was  not  stated  that  the 
complainer  was  trespassing  without  leave  was  answered 
by  this,  that  a  trespass  can't  take  place  at  all  unfot 
without  leave.  The  other  objection,  that  this  corn- 
plainer  was  not  asked  his  name,  surname  and  place  of 
abode,  would  land  the  construction  of  the  statute  is 
inextricable  absurdity.  The  true  rule  of  constroctioo 
evidently  was  app'icando  singula  singulis.  Whoever 
refuses  to  tell  his  name  when  required  is  an  offender, 
and  he  who  refuses  to  quit  the  land  when  required  to 
do  so  is  an  offender  also.  Going  through  the  game- 
keeper's catechism  in  the  manner  proposed,  would  be 
both  difficult  and  absurd.  Before  the  gamekeeper  hit 
got  through  half  his  questions,  the  man  would  of  course 
run  off.  In  its  first  and  rough  form  the  conviction 
was  defective,  and  might  not  have  sto^d ;  but  it  was 
corrected  in  the  second  form,  and  he  was  far  from 
holding  that  justices,  if  they  found  a  conviction  tad 
before  anything  was  done  on  it,  might  not  put  H  in  the 
fire  and  have  one  drawn  in  correct  form.  The  other 
objection,  that  one  justice  only  signed,  was  one  on 
which  he  had  as  yet  no  opinion,  and  there  was  a  need 
for  further  argument  and  for  information  concerning 
the  statutory  history  of  the  constitution  of  J.  P» 
Courts.  The  further  consideration  of  the  case  was 
accordingly  postponed. 


ftelantt. 


COTJBT  OF  QUEEN'S   BENCH. 

Reported  by  J  ohm  Hbzlbt  and  William  Babxow,  Boon., 

Barrlsters-at-Law. 

Friday,  Jan.  20. 
Scannell  v.  French. 
Summary    Jurisdiction    Act,    s.  9— Removal  of  eb- 
structiim  to  the  flow  of  water  off  a  public  road- 
Construction, 
The  owner  of  land  contiguous  to  a  public  road  stopped 
up  a  gap  in  the  ditch  separating  his  land  from  the 
road  through  which  gap  the  water  off  the  public  road 
had  been  accustomed  to  flow : 
Held,  that  this  was  not  an  obstruction  which  he  ciuld 
be  called  u/K>n  to  remove  under  the  9tf  section  of 
the  Stuamurg  Jurisdiction  Act,  14  £  15  Vict.  c.  92. 
This  was  an  appeal  brought  under  the  20  &  21  Vkt. 
c  43,  against  an  order  made  by  the  magistrates  of  the 
county  of  Cork,  and  upon  a  case  stated  for  the  opinion 
of  the  court.     This  case  depended  upon  the  construc- 
tion of  the  9th  section  of  the  Summary  Jurisdiction 
Act,  14  &  15  Vict  c.  92.     It  appeared  from  the  evi- 
dence given  before  the  magistrates  at  the  petty  ses- 
sions of  Douglass,  in  the  county  of  Cork,  that  the  land 
of  the  appellant  Scannell  bordered  on  the  public  road 
leading  from  Cork  to  Kinsale ;  that  the  portion  of  this 
road  adjoining  the  appellant's  land  was  subject  to  be 
overflowed  in  rainy  weather,  and  that,  previously  to 
the  obstruction  compl  lined  of,  the  water  so  accumu- 
lated flowed  off  the  road  through  a  gap  in  the  ditch 
separating  the  road  from  the   appellant's  land,  and 
over  his  ground ;  and  that  this  gap  was  used  by  the 
appellant  for  taking  manure  into  his  land.     In  Oct 
1859,  the  appellant  finding  his  land  was  injured  by 
the  overflow  of  the  water,  stopped  up  the  gap,  and  so 
caused  the  obstruction  complained  of.     On  19  th  Nov. 
the  respondent  French,  the  contractor  for  the  repair 
of  that  part  of  the  road  where  the  obstruction  took 
place,  served  a  notice  upon  the  appellant  under  the  9th 
section  of   the  Summary  Jurisdiction  Act,  requiring 
him  to  remove  a  any  matter  or  thing  obstructing  or 
preventing,  or  in  any  way  whatsoever  causing  the  ob- 
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Reg.  v.  Samuel  Riall,  &c. 


[Ireland. 


jfrartion  er  prevention  of  tlie  full,  free  and  uninter- 
r.pt^i  course  or  flow  of  the  water  running  in,  upon,  or 
thnniza  and  over  his  lands  and  premises."  The  ob- 
>traotk>Q  not  having  been  removed,  pursuant  to  this 
iHire,  the  appellant  was  summoned  to  appear  before 
injustices  of  the  peace,  at  the  petty  sessions  of  Dou- 
'jii&s,  and  show  cause  why  such  obstruction  was  not 
amoved  ;  and  witnesses  having  deposed  to  the  facts 
r«ive  detailed,  the  magistrates,  on  the  15th  Dec. 
1 $b%  made  an  order  requiring  the  appellant  "  to  re- 
move the  obstruction  to  the  passage  of  the  water  off 
the  high  road  complained  of,  within  ten  days,  as  re- 
quired by  the  notice  of  the  19th  Nov.,  according  to 
&*t  9  of  the  U  &  15  Vict,  c  92."  Against  this 
o~\n  the  present  appeal  was  brought ;  and  the  case 
stated  by  the  magistrates  under  the  20  k  21  Vict, 
c.  43,  a.  2,  was  as  follows : — "  We  ground  our  decision 
on  tb»  evidence,  as  taken  on  the  hearing  of  tho  case,  a 
c "pr  »f  which  is  herewith  forwarded  ;  that  the  defen- 
<unt  John  Scannell's  house  and  garden  adjoins  the  road 
it  the  lowest  part  of  it ;  that  the  water  flooding  the 
mad  opposite  his  house  always  ran  through  the  ditch 
ht"  his  land,  and  through  his  gronnd  into  Mrs.  Lan- 
drt>' ;  that  there  is  no  other  w;iy  for  taking  it  off  the 
r«"l,  when  flooded  in  rsuny  seasons,  and  at  such  times 
\\e  ru»d  must  remain  flooded  if  the  passage  into  do- 
:'•  ndant'd  land  is  not  left  open  as  heretofore ;  and  our 
ti*ri.Mon  was  grounded  on  the  jurisdiction  given  to  the 
sa^tr&tes  under  the  14  &  15  Vict,  c  92,  s.  9,  and 
™  nnanimously  signed  by  six  mag  strates." 
Suliivan,  Q.C.  and  H.  Jellett  appeared  for  the  ap 
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H.  JtlktL— This  order  was  made  under  the  9th  sec- 
tr«  of  the  Summary  Jurisdiction  Act,  14  &  1 5  Vict. 
c  92.  The  1st  clause  of  the  9th  section  is  as  follows : 
"  Any  owner  or  occupier  of  any  lands  contiguous  to 
any  public  road,  who  shall  omit  to  scour  any  ditch  or 
drain  leading  from  any  such  road,  so  as  to  allow  I  he 
water  to  pass  away,  within  ten  days  after  notice  shall 
hire  been  given  to  him  so  to  do  by  the  county  surveyor, 
cr  by  the  contractor  for  the  repair  of  such  road,  or  who 
*h-ll  refer  the  passage  of  the  water  to  be  obstructed 
;t  miking  or  leaving  any  w  »y  or  passage  from  any 
ro*l  into  the  adjoining  lands,  or  into  his  house,  without 
a  citfrient  pipe,  sewer,  or  gullet  underneath  it,  shall 
t~  liable  to  a  fine  not  exceeding  twenty  shillings.'1 
TVre  are  two  classes  of  offences  for  which  the  raagis- 
t'ttes  have  jurisdiction  to  impose  a  penalty :  the  first 
r<r  omitting  to  scour  a  ditch  or  drain  ;  and  the  second 
i'T  suffering  the  passage  of  the  w  iter  to  be  obstructed, 
ty  u-tking  or  leaving  any  way  or  passage  from  any 
n 'i-l  into  the  adjoining  lands,  without  a  sufficient  pipe 
"^■Wneath  it.  At  the  investigation  before  the  magis- 
:~it'*,  th»  witnesses  agreed  that  there  was  no  ditch  or 
•inio  fruuj  the  road  through  the  appellant's  ground ; 
*il  consequently  this  case  cannot  come  un-ler  the  first 
***** :  nor  can  it  come  under  the  second  class,  as  that 
5  'mch  of  the  class  does  not  contemplate  offences  of  this 
3-tnre stall.  [O'Brien,  J.— You  contend  that  you 
u*  entitled  to  stop  the  flow  of  the  water  from  the 
'itch  of  the  road  into  your  land,  except  in  cases  where 
''itre  is  a  ditch  or  drain  leading  from  the  ditch  of  the 
rei  through  your  land,  but  not  to  prevent  the  flow  of 
i*>  water  parallel  to  the  road  ?]  Certainly ;  the  notice 
icd  the  summons  being  for  the  removal  <>f  an  obstruc- 
*  ti.  must  point  to  an  obstruction  under  the  second 
~<'rh  of  the  clause ;  and  this  does  not  fall  under  the 
*ri  of  obstructions  contemplated  by  that  part  of  the 
festoon.  [Hayes,  J. — The  word  "underneath"  in 
'iit  section  confirms  your  view  of  the  case.] 

W.  O'Brien  for  the  respondent — This  Act  should 
rreiTe  a  liberal  construction  ;  and  in  interpreting  this 
'•tra  we  should  adopt  a  rule  of  interpretation  which 
Lu  been  followed  from  the  time  of  Lord  Coke — that 
as  Act  of  Parliament  is  to  be  construed  so  as  to  ad- 
V&'X  the  remedy,  and  not  to  defeat  the  object  of  the 


Act.  [Hayes,  J. — Is  not  this  a  penal  statute, 
which  must  be  construed  strictly?]  We  are  now 
dealing  with  the  Act  in  its  remedial,  and  not  in  its 
penol  character.  The  notice  and  the  order  of  the 
magistrate,  taken  together,  coinpri.-c  every  offence 
falling  within  the  9th  section.  Any  objection  to  the 
formality  of  the  proceedings  is  cured  by  the  24th 
section  of  the  Summary  Jurisdiction  Act. 

Sullivan,  Q.C.  was  not  called  on  to  reply. 

By  the  Court. — The  9th  section  of  the  Summary 
Jurisdiction  Act  is  specific  as  to  „  the  nature  of  the 
obstruction  which  an  owner  of  land  contiguous  to  a 
public  road  can  be  called  on  to  remove.  We  consider 
that  the  obstruction  complained  of  in  this  ca>e  does 
not  fall  under  the  class  of  obstructions  specified  by 
that  section.  We  are  therefore  of  opinion  that  the 
order  of  the  magistrates  below  should  be  reversed. 

Jan.  23  and  24. 
Reg.  v.  Samuel  Riall  and  William  H.  Ri all,  and 

re  John  Fkthkrston  (a  Lunatic.) 
Committal  of  a  lunatic — Habeas  corpus  and  certiorari 
by  the  /other  of  a  lunatic —  Warrant  <f  justices, 
and  order  of  Lord  Lieutenant  -—  Delay — Costs — 
1  tf  2  Vict.  c.  27,  s.  1 ;  8  £  9  Vict  c.  107,  s.  10. 
To  warrant  the  committal  of  a  person  as  a  danger- 
ous lunatic,  by  justices  of  the  peace,  the  informa- 
tions must  strictly  comply  with  tlte  provisions  of 
stat.  8^9  Vict.  c.  107,  s.  10. 
Where  an  application  is  mads  fur  a  certiorari,  as 
auxiliary  to  a  habeas  corf/us,  to  quash  the  proceed- 
ings under  which  a  party  is  in  custody,  the  cer- 
tiorari will  not  be  granted  unless  if  appear 
necessary  for  tlte  purposes  of  the  habeas  cor- 
pus. The  proper  remedy  is  by  the  latter  writ, 
upon  the  return  to  which  all  the  proceedings  will 
appear  before  the  court. 
The  father  of  a  person  committed  to  goal  as  a  dan- 
gerous lunatic,  by  justices  of  the  peace,  has  no 
locus  standi  in  this  court,  so  as  to  entitle  hitn  to 
apply  for  a  certiorari  to  quash  the  proceedings  by 
the  justices,  unless  it  be  applied  for  as  auxiliary  to  a 
habeas  corpus,  and  it  appear  to  be  necessary  for  the 
purposes  of  the  latter  writ. 
To  entitle  a  party  to  a  writ  of  certiorari,  it  must 
appear  that  due  diligence  has  been  used  in  bringing 
the  matter  before  the  court.  This  court  will  make 
delay  a  ground  of  refusal. 

Nov.  2. — Harris,  Q.C.  obtained  a  conditional  order 
for  a  writ  of  certiorari  calling  on  Samuel  Rial!  and 
William  H.  Riall,  two  of  her  Majesty's  justices  of  the 
peace  for  the  county  of  Tipperary,  to  show  cause  why 
'*  all  and  singular  the  informations,  deposition*,  war- 
rants, committals,  orders,  and  all  other  matters  and 
things  taken  or  made  before  said  justices,  of  unU  con- 
cerning one  John  Fetherst  n,  an  alleged  lunatic,  on 
or  about  the  14th  day  of  January  1859,"  should  not 
be  removed  into  this  court  for  the  purpose  of  being 
quashed,  "  on  the  grounds  that  the  committal  signed 
by  the  said  justices,  on  the  14th  January  1859,  was 
not  warranted  by  any  information  sworn  before  tho 
said  justices,  as  required  by  the  statute  in  that  case 
made  and  provided."  On  the  same  day  another  condi- 
tional order  for  a  writ  of  habeas  corpu*  was  obtained, 
directed  to  the  governor  of  the  Clonmel  district  lunatio 
asylum.  "  commanding  him  to  have  before  this  honour- 
able court  the  body  of  John  Fetherston,  together  with 
the  day  and  cause  of  his  detention,"  &c,  unless  cause 
shown. 

It  appeared  that  on  the  14th  Jan.  1859  John 
Fetherston  had  been  committed  to  Clonmel  gaol, 
as  a  dangerous  lunatic,  by  Samuel  Riall  and  William 
H.  Riall,  two  of  the  justices  of  the  peace  for  the  county 
of  Tii  pcrary,  upon  informations  sworn  by  Ralph 
Bernal  Osborne  and  l'utrick  Ryan;  an  I  that  by  a 
warrant  i>f  tho  Ix>rd  L'eutenant,  dated  the  14th  March 
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1859,  the  said  John  Fetherston  had  been  transferred 
to  tbe  Clonmel  district  lnnatic  asylum,  where  he  still 
remained ;  and  it  was  npon  the  insufficiency  of  the 
informations  to  warrant  the  committal  that  the  present 
application  for  a  writ  of  certiorari  and  for  a  writ  of 
habeas  corpus  was  grounded.  The  informations  of 
Ralph  Bernal  Osborne  and  Patrick  Ryan  were  as  fol- 
lows : — 

"  The  information  of  Ralph  Osborne,  of  Newtown — 
who  saith,  on  his  oath,  that  the  complainant  was 
walking  in  his  demesne  at  Newtown,  in  the  county  of 
Tipperary,  *ith  Sir  John  Keane,  Bart,  and  others, 
when  the  defendant  John  Fetherston,  on  bein£  asked 
to  leave  the  grounds  he  was  trespassing  on,  refused, 
saying,  at  the  same  time,  he  was  the  lawful  possessor; 
on  assistance  arriving,  which  I  sent  for,  he  again 
refused  to  leave  the  ground,  and  on  Patrick  Ryan  and 
the  gardener  arresting  hhn,  he  violently  assaulted  both, 
and  kicked  Ryan  in  the  month ;  he  also  threatened 
complainant  And  said  informant  binds  himself  to 
attend,"  &c. 

"  The  information  of  Patrick  Ryan,  of  Derinlain,  in 
the  county  of  Waterford,  employed  by  Ralph  Osborne, 
Esq.,  at  Newtown;  in  the  county  of  Waterford,  who, 
being  sworn,  saith,  that  on  this  day,  the  14th  Jan. 
1859,  he  was  at  his  employment  at  Newtown,  above 
mentioned,  when  Mr.  Osborne  called  npon  him  to  re- 
move a  m  m  named  John  Fetherston,  who  bad  come 
into  said  grounds  at  Newtown,  and  would  not  leave  the 
premises  when  called  upon  so  to  do;  that  the  said 
Fetherston  refused  to  leave,  and  informant  then  quietly 
caught  hold  of  him,  to  remove  him;  that  the  said 
Fetherston  then  assaulted  informant  by  striking  him 
with  the  heel  of  his  shoe  in  the  month." 

The  committal  warrant  directed  by  the  magistrates 
to  the  governor  of  Clonmel  eaol,  was  in  these  terms : 

44  Whereas  Ralph  Osborne  has  sworn  informations 
before  us,  stating  facta  from  which  it  appears  that  John 
Fetherston  has  been  discovered  and  apprehended  under 
circumstances  denoting  a  derangement  of  mind,  and  a 
purpose  of  committing  an  indictable  crime — that  is  to 
Bay,  on  this  day  he  went  to  Newtown,  in  the  county  of 
Tipperary,  the  property  of  said  Ralph  Osborne,  and 
claimed  the  same  as  his  own,  and  threatened  to  injure 
the  said  Ralph  Osborne  and  the  gardener,  and  did 
assault  Patrick  Ryan  and  the  gardener ;  and  whereas 
we  have  called  to  our  assistance  John  M.  Dowsley,  Esq., 
being  a  legally  qualified  surgeon  and  M.D.,  and  on  view 
and  examination  of  the  said  John  Fetherston,  and  on 
the  informations  of  the  said  Ralph  Osborne  and  Patrick 
Ryan,  we  are  satisfied  that  the  said  John  Fetherston  is 
a  dangerous  lunatic/' 

The  affidavit  of  George  Fetherston,  the  father  of  John 
Fetherston,  on  which  the  two  conditional  orders  were 
obtained,  after  setting  forth  the  facts  above  detailed, 
stated  that  in  the  month  of  June  1857  his  son  John 
Fetherston  received  a  severe  injury  in  the  head,  and 
that  hhortly  afterwards  he  appeared  to  labour  under  a 
delusion  that  the  property  of  the  s«id  Ralph  Osborne 
was  forfeited  by  him ;  and  that  his  said  son  sometimes 
walked  about  the  demesne  of  the  said  Osborne,  which 
he  was  permitted  to  do  until  twelve  months  ago,  when 
he  was  stopped  by  the  gardener  of  the  said  Ralph 
Osborne ;  th:tt  ten  days  afterwards,  viz.,  in  the  month 
of  Oct.  1 858,  he  was  arrested  in  deponent's  house,  and 
brought  before  the  justices  on  a  charge  of  being  a  dan- 
gerous lunatic ;  that  at  the  hearing  of  the  said  case, 
John  M.  Dowsley,  surgeon  and  M.D.,  was  examined,  and 
stated  that  deponent's  son  was  quite  harmless,  though  he 
laboured  under  a  delusion,  which  time  would  wear  away, 
and  that  imprisonment  would  have  a  dangerous  effect ; 
and  that  on  the  evidence  of  the  said  John  M.  Dowsley  the 
complaint  was  dismissed.  The  affidavit  further  stated 
that  the  deponent,  ten  days  after  tl.c  committal  of  his 
son,  employed  a  solicitor  to  take  th»-  necessary  pro- 
ceedings to  have  the  matter  brought    t*«u\vjrd  at  the 
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next  spring  assizes,  but,  by  the  neglect  of  thuaoliator. 
no  proceedings  were  t-.ken ;  and  that  in  the  month  of 
April  following  deponent  employed  another  solicitor, 
but  from  the  expensive  mode  of  the  proceedings  which 
he  was  adopting,  deponent  apprehended  his  inability 
to  bear  the  expense  of  the  same,  and  was  obliged  to 
discontinue  those  proceedings;  that  deponent  forwarded 
two  memorials  to  the  Lord  Lieutenant,  and  having 
received  a  reply  to  the  latter  which  was  unsatisfactory, 
deponent  saw  the  necessity  of  taking  proceeding  in 
the  Superior  Courts ;  that  from  deponent's  close  appli- 
cation to  his  business  he  was  unable  to  take  these 
proceedings  sooner,  and  that  he  has  done  everything 
in  his  power  to  have  the  necessary  steps  taken  with  as 
little  delay  as  possible.  The  affidavit  also  contained 
imputations  against  Ralph  Osborne  and  the  governor  of 
the  lunatic  asylum,  which  were  refuted  in  their  affi- 
davits. 

Jnn.  23. — Brewster,  Q.C.,  Lane,  Q.C,  and  Ck. 
Shaw,  showed  cause,  and  cited  Rex  v.  Gourlay,  7  E. 
&  Cr.  669;  Rex  v.  Clarke,  3  Burr.  1363;  Grady 
and  Scotland's  Practice  of  Queen's  Bench,  151;  Rex 
v.  Botctn,  5  T  R.  156  ;  Reg.  v.  The  Commissi*  en 
of  Sewers  for  the  Totter  Hamlets,  7  Jnx.  1169. 

Whiteside,  Q.C.  and  Harris,  Q.C.,  in  support  of  the 
motion,  cited  Shelford  on  Lunacy,  679 ;  Exports  FA 
3  Dowl.  &  Lownd.  373 ;  Reg.  v.  Z>wm,  12  Ad.  &  EH 
599  ;  Rex  v.  Turlington,  2  Buir.  1115 ;  Exparte  Car- 
penter, Sm.  &  Bat.  81 ;  and  the  case  of  the  Hottentot 
Venw,  13  East,  195. 

LaxcAon,  Q.C.  and  Barry,  Q.C,  for  the  Crown,  eited 
Rex  v.  Turlington,  2  Burr.  1115 ;  and  Ex  parte  Car- 
penter, Sm.  &  Bat  81. 

Breicsier,  Q.C. — The  statutes  authorising  the  com- 
mittal of  luuatics  by  justices  of  the  peace,  are  stat  1 
&  2  Vict,  c  27,  and  stat  8  &  9  Vict,  c  107.  Tbe 
first  section  of  the  former  statute  enacts,  that  "  if  soy 
person  shall  be  discovered  or  apprehended  under  cir- 
cumstances denoting  a  derangement  of  mind,  and  a 
purpose  of  committing  some  crime  for  which,  if  com- 
mitted, such  person  would  be  liable  to  be  indicted,  it 
shall  be  lawful  for  any  two  justices  of  tlie  peace  before 
whom  such  person  shall  be  brought  to  call  to  their 
assistance  any  legally  qualified  physician,  surgeon,  or 
apothecary,  and  if  npon  view  and  examination  of  the 
said  person  so  apprehended,  or  from  other  proof,  the 
said  justices  shall  be  satisfied  that  such  person  is  a 
dangerous  lunatic  or  a  dangerous  idiot,"  they  are  em- 
powered to  commit  him.  The  stat  8  &  9  Vict  c 
107,  s.  10,  after  reciting  the  1st  section  of  the  former 
Act,  provides,  "  That  it  shall  not  be  lawful  for  tbe 
said  justices  to  commit  such  person  to  gaol,  unless 
information  on  the  oath  of  one  or  two  credible  witness 
or  witnesses  shall  have  been  made  before  the  said 
justices,  stating  facts  from  which  it  shall  appear  that 
such  person  was  discovered  and  apprehended  under 
circumstances  denoting  a  derangement  of  mind  and  s 
purpose  of  committing  some  crime  for  which,  if  com- 
mitted, such  person  would  be  liable  to  be  indicted,  and 
that  such  person  is  a  dangerous  lunatic  or  a  dangerous 
idiot ;  and  such  justices  shall,  if  they  shall  so  think  tit. 
bind  the  person  or  persons  so  making  such  infor- 
mation, to  appear  at  the  next  commission  or  assiws, 
or  general  or  qnarter  sessions  of  the  peace,  whichever 
may  first  occur,  which  information  shall  be  returned  to 
the  clerk  of  the  pe;«ce  or  crown."  This  section  do« 
not  repeal  the  first  section  of  the  former  statute,  bat » 
supplemental  to  it.  Everything  that  could  bt  done 
by  the  justices  under  the  former  statute,  can  be  still 
done  under  the  latter;  hut  there  is  this  additional 
provision,  that  the  evidence  before  tbe  justices  mast 
be  !>y  information — and  further,  the  informations  most 
fulfil  three  condition* :  they  must  state  facts  from 
which  it  shall  appear  that  the  person  was  apprehended 
under  circumstances  denoting,  first,  a  derangement  <»t 
Uiin.l;  secondly,  that  he  Lad  a  purpose  of  commit- 
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tis£  an  indictable  crime ;  and  thirdly,  that  he  was  a 
dingerous  lunatic.  The  words  "  under  circumstances 
■Quoting'*  apply  to  these  three  conditions  equally. 
Tnis  section  was  purposely  framed  from  a  consideration 
«f  the  peculiar  nature  of  the  investigation.  These 
inform  a  tioos  satisfy  all  the  conditions  required.  The 
lifts  stated  show  that  John  Fetherston  was  appre- 
hended under  circumstances  denoting  a  derangement 
of  mind.  This  was  not  the  first  time  that  John  Fether- 
rton  had  been  brought  before  the  magistrates,  and 
therefore  they  did  not  consider  it  necessary  that  the 
herniations  should  be  so  full  on  this  point  as  if  it  had 
come  before  them  for  the  first  time  ;  and  further,  the 
af.davit  of  George  Fetherston,  the  present  applicant, 
admits  that  his  son  had  been  for  some  time  labouring 
under  a  derangement  of  mind.  Then  the  informations 
contain  a  statement  of  the  commission  of  an  assault 
tV>r  which  John  Fetherston  would  have  been  liable  to 
be  indicted.  This  is  a  stronger  statement  than  that 
Ik-  had  a  purpose  of  committing  an  indictable  crime: 
aforti'/ri,  therefore,  the  informations  are  sufficient  on 
this  point  If,  then,  the  facts  stated  show  that  John 
Fetherston  was  apprehended  under  circumstances  de- 
rutin*  a  derangement  of  mind,  and  that  he  had  a  pur- 
poM-  of  committing  an  indictable  crime,  the  necessary 
inftTvnce  fr»m  the  facts  must  be,  that  he  was  a  dan- 

0  rou-  lunatic.  *The  duly  imposed  upon  the  justices, 
of  calling  in  to  their  assistance  a  legally  qualified  phy- 
Mciin,  is  not  taken  away  by  the  latter  statute ;  they 
lure  availed  themselves  of  his  assistance  in  this  case. 
Thus  court  is  not  so  strict  in  the  case  of  committals 
■lo'ler  these  statutes  as  in  the  case  of  committals 
acuer  convictions.  In  the  cse  of  Rex  v.  Gourlay, 
which  was  a  commitment  under  stat.  39  &  40  Geo.  3, 
c  94,  an  English  Act,  similar  in  its  provisions  to  stat. 

1  &  2  Vict,  c  27,  Lord  Tenterden  says :  "  This  is  not 
a  commitment  in  execution,  but  is  a  commitment  for 
itfe  custody,  in  order  to  secure  the  party,  and  prevent 
mischief  to  his  Majesty's  subjects.  That  being  the 
object,  I  think  the  warrant  ought  not  to  receive  the 
i  Aiie  strict  construction  as  a  warrant  in  execution.  If 
ve  required  the  same  certainty  in  this  as  in  other 
cases,  we  might  render  the  provisions  of  the  Act  nuga- 
tory.** With  respect  to  the  application  for  a  writ  of 
kabau  corpus,  the  case  of  Rex  v.  Clarke  is  an 
authority  that,  in  a  case  where  not  only  the  life  and 
saiVtv  of  tbe  unfortunate  individual  himself  is  con* 
oeroed,  but  also  the  lives  and  safety  of  all  her 
Majesty's  subjects,  this  court  will  not  be  astute  in 
giving  a  strict  interpretation  to  these  statutes,  so  as 
to  deprive  the  public  of  the  security  of  their  lives  and 
persons. 

Whiteside,  Q.C.— Under  stat.  1  Vict.  c.  27,  the 
justices  were  empowered  to  commit  upon  view  and  exa- 
mination; they  might  call  in  to  their  assistance  a 
medical  man,  who  was  to  act  in  the  capacity  of  an 
a**8sor  and  was  not  required  to  give  a  ceitificate,  and 
no  informations  were  necessary.  With  regard  to  the 
Hat*  of  the  law  under  that  statute,  and  the  necessity 
f'T  an  alteration,  it  may  be  mentioned  that  the  com- 
nusaonerB  for  the  inspection  of  lunatic  asylums  in 
their  23rd  report  use  the  strong  expression  that  at  that 
tin*  lunatics  were  "  manufactured.'1  The  provisions  of 
tbe  stat  8  &  9  Vict.  c.  107,  s.  10,  are  negative.  After 
reciting  the  1st  section  of  the  former  Act,  it  proceeds 
to  enact  that  it  shall  not  be  lawful  for  the  justices  to 
oJmmit  unless  upon  information  on  oath.  The  infor- 
mations must  comply  strictly  with  the  provisions  of  this 
statute,  and  state  facts  in  the  face  of  them,  from  which 
it  shall  appear  that  the  person  was  arrested  under  cir- 
cumstances denoting  a  derangement  of  mind,  a  pur- 
pose of  committing  an  indictable  crime,  and  that  he 
*as  a  dangerous  lunatic  Do  they  state  circumstances 
that  denote  that  John  Fetherston  was  deranged  in 
mind  ?  The  only  allegation  that  at  all  approaches  such  a 
statement  is,  that  John  Fetherston,  upon  being  asked  to 


leave  the  grounds  of  Mr.  Osborne,  said  that  he  was  the 
lawful  possessor.  This  is  no  circumstance  necessarily 
denoting  a  derangement  of  mind :  many  persons  in 
as  unlikely  a  position  as  John  Fetherston  have  laid 
claim  to  estates  as  extensive  as  those  of  Mr.  Osborne, 
and  succeeded  in  establishing  their  claims.  Again,  do 
the  informations  state  a  purpose  of  committing  an 
indictable  offence?  The  circumstance  denoting  this 
purpose,  as  stated  in  the  informations,  is,  that  John 
Fetherston,  upon  being  arrested  by  Patrick  Ryan  and 
the  gardener,  kicked  Ryan  in  the  mouth.  Is  an  as- 
sault of  such  a  nature  as  this,  arising  in  an  accidental 
scuffle,  to  be  construed  into  a  purpose  of  committing 
an  indictable  offence  ?  It  has  been  argued  that  the 
statement  of  the  commission  of  a  crime  is  even  stronger 
than  of  the  purpose  of  committing  a  crime.  The 
object  of  the  statute  is  not  to  commit  to  prison  persons 
who  may  have  been  guilty  of  assaults  similar  to  this ; 
but  to  protect  the  Queen's  subjects  from  persons  going 
about  with  a  purpose  of  committing  indictable  offences. 
In  the  case  of  Rex  v.  Gourlay,  cited  by  Mr.  Brewster, 
Lord  Tenterden  gives  two  examples  of  a  purpose  such 
as  is  contemplated  by  this  section.  "  The  case  of  a 
man  in  high  excitement  running  through  a  street  with 
a  knife  in  his  hand  intending  to  murder  any  person  he 
may  meet  with,  or  with  a  firebrand  in  his  hand  in- 
tending to  set  fire  to  any  house."  It  has  been  con- 
tended that,  if  the  informations  satisfy  the  two  first 
conditions,  they  must  necessarily  satisfy  the  third; 
that  if  the  circumstances  denoted  a  derangement  of 
mind  and  a  purpose  of  committing  an  indictable 
crime,  they  must  also  denote  that  the  person  was  a 
dangerous  lunatic.  The  Act,  however,  is  express  that 
the  informations  must  satisfy  the  third  condition; 
it  cannot  be  supplied  by  inference.  [Lefiiot,  C.  J. — 
The  affidavit  of  George  Fetherston  admits  the  lunacy 
of  his  8  <n,  we  are  called  upon  to  supply  the  deficiency 
of  the  informations  from  this  affidavit.  Can  we  not  do 
so  ?]  The  defect  of  the  informations  cannot  be  sup- 
plied from  anything  outside  them ;  they  must  stand  or 
fall  by  what  is  on  the  face  of  them :  (Reg.  v.  Dunne. ) 
The  case  of  Rex  v.  Gourlay  is  no  authority  in  the  pre- 
sent case.  That  case  was  decided  by  Lord  Tenterden 
on  a  statute  similar  to  the  1  &  2  Vict,  c  27.  There 
is  no  doubt  that  under  that  statute  this  committal 
would  have  been  warranted.  Tbe  committal  warrant 
states  that  the  justices  called  in  Dr.  Dowsley  to  their 
assistance ;  but  he  has  not  given  a  certificate,  nor 
made  any  statement  upon  oath.  [Lefroy,  C.J. — The 
statute  does  not  require  that  the  physician  should  give 
a  certificate ;  there  is  not  a  word  about  giving  a  ceitifi- 
cate in  either  of  the  Acts.]  The  object  of  the  latter 
statute  evidently  is,  that  every  circumstance  upon 
which  the  justices  ground  their  decision  should  be  upon 
oath.  Counsel  cited  Shelford  on  Lunacy,  679,  and  Ex 
parte  Fell. 

fjawson,  Q.C.  and  Barry,  Q.C.  for  the  Crown. — 
Under  this  code  of  laws  it  is  the  dutv  of  the  Lord 

w 

Lieutenant,  before  issuing  the  order  for  the  transfer  of 
a  lunatic  from  the  gaol  to  the  district  lunatic  asylum, 
to  be  satisfied  that  such  person  still  continues  insane, 
and  a  certificate  of  two  physicians  to  that  effect  is 
necessary.  That  certificate  was  obtained  in  this  cue. 
Before  this  court  grants  a  writ  of  habeas  corpus,  they 
should  be  satisfied  as  to  the  present  state  of  this  per- 
son's mind :  (Rex  v.  Turlington  and  Ex  parte  Car- 
penter.} Should  the  court  be  of  opinion  that  they  have 
not  sufficient  matter  before  them  to  enable  them  to 
come  to  a  decision  in  this  case,  the  Government  are 
ready  to  afford  every  assistance  to  the  court  in  any 
inquiry  that  they  may  direct. 

Harris,  Q.C.  contended  that  the  informations  were 
bad  on  the  face  of  them,  and  that  consequently  both 
the  writ  of  certiorari  and  the  writ  of  habeas  corpus 
should  be  granted.  [Lefroy,  C.J  — You  call  upon 
us  to  issue  a  writ  of  habeas  corpus  in  a  case  where 
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the  statute  is  express  as  to  the  particular  way  in  which 
the  party  is  to  be  discharged.]  The  order  of  the 
Lord  Lieutenant  being  grounded  on  the  commit' al  of 
the  justices,  must  stand  or  fall  by  that  committal ;  if 
the  committal  is  bad  as  not  being  warranted  by  the 
informations,  the  order  of  the  Lord  Lieutenant  is  bad 
also.  [Lkfkoy,  C.J. — Supposing  at  the  time  of  the 
service  of  the  conditional  order  this  party  was  a  dan- 
gerous lunatic,  surely,  upon  a  defect  in  the  informa- 
tions we  nre  not  now  to  discharge  him.]  There 
should,  at  least,  be  some  inquiry  instituted  as  to  the 
state  of  thi>  person's  mind :  (JUx  v.  Turlington  and  Ex 
parte  Carpenter.) 

Lefroy,  O.J. — I  think  it  will  answer  your  purpose, 
if  we  direct  an  inquiry  as  to  the  state  of  this  person's 
mind.  The  inquiry  will  be,  whether  John  Fetherston 
is  now  a  dangerous  lunatic  We  will  gve  you  an 
opportunity  of  naming  a  competent  medical  man.  The 
Government  have  a  right  to  nominate  another,  as  they 
are  concerned  in  the  committal  of  this  person.  We 
think  that  both  of  these  medical  men  should  be  persons 
who  have  had  access  to  the  party  already,  as  they  will 
be  more  competent  to  form  an  opinion  on  the  state  of 
his  mind,  than  a  person  who  will  merely  see  him  f  r 
the  first  time.  The  commission  will  also  include 
another  properly  qualified  medical  man,  who  will  be 
nominated  by  both  parties. 

Harris,  Q.C.  proceeded  to  argue  in  support  of  the 
motion  for  the  writ  of  certiorari.  [Lefroy,  C.J.— 
Has  the  present  applicant  any  locus  standi  in  this 
court,  to  entitle  him  to  call  upon  us  to  grant  a  writ  of 
certiorari  f]  He  appears  in  the  character  of  next- 
friend.  In  the  case  of  the  Hottentot  Venus  the  applica- 
tion was  made  by  a  stranger.  [Lefroy,  C.J. — 
That  was  the  case  of  a  habeas  corpus.  We  would 
admit  a  father,  or  even  a  stranger,  to  apply  for  a 
Jtabeas  corpus,  but  the  question  is  with  regard  to  the 
certiorari.]  It  is  necessary  that  this  writ  should  be 
granted  for  the  purpose  of  the  habeas  corpus. 

Lane,  Q.C.  in  reply. — It  is  impossible  to  bring  up 
these  informations  as  required  by  the  conditional  order. 
They  are  now  in  the  hands  of  the  clerk  of  the  Crown, 
to  whom  they  hare  been  returned  under  the  provisions 
of  8  &  9  Vict,  c  107,  s.  10.  The  party  is  not  now  in 
custody  under  any  of  the  proceedings  before  the  justices, 
but  under  the  order  of  the  Lord  lieutenant.  And 
even  if  it  was  possible  to  comply  with  the  tenns  of  the 
order,  the  object  of  this  application  would  be  gained  by 
the  writ  of  habeas  corpis,  under  which  every  document 
must  be  brought  up :  (Gotland  and  Grady's  Practice 
of  the  Queen's  Bench,  137;  Rex  v.  Boicev.)  It  is 
in  the  discretion  of  the  court  to  grant  a  writ  of  cer- 
tiorari, and  as  no  object  will  be  gained  by  it  in  this 
case,  it  ought  to  be  refused.  The  applicant  has  been 
guilty  of  inexcusable  delay  in  not  coming  to  this  court 
sooner.  The  committal  was  in  January,  and  both  the 
Quarter  Sessions  and  the  Spring  Assizes,  the  proper 
courts  of  appeal,  intervened  between  the  date  of  the 
committal  and  the  time  when  John  Fetherston  was  trans- 
ferred to  the  lunatic  asylum :  {Rex  v.  Commissioners 
of  Sewers  for  the  Tower  Hamlets.)  After  the  party  is 
so  transferred,  the  statute  is  explicit  as  to  the  way  by 
which  he  is  to  be  discharged.  The  applicant  has  not 
pledged  his  belief  that  there  was  any  unwillingness  on 
the  part  of  the  Government  to  act  in  the  matter.  The 
explanation  given  of  this  delay  in  the  affidavit  of 
George  Fetherston  is  quite  insufficient. 

Lefboy,  C.J.— This  case  comes  before  the  court 
upon  a  motion  to  make  absolute  a  conditional  order 
for  a  writ  of  habeas  corpus  to  bring  up  the  body  of 
John  Fetherston,  an  alleged  lunatic ;  and  a  condi- 
tional order  for  a  writ  of  certiorari  to  quash  a  com- 
mittal warrant  and  order  under  which  this  person  has 
been  committed  to  gaol  and  sent  to  a  lunatic  asylum, 
where  he  still  remains.  The  circumstances  of  this  case 
are  such  as  naturally  and  properly  to  form  the  grounds 


of  these  conditional  orders.     The  committal  warrant  of 
the  justices   under  which  John  Fetherston  baa   been 
committed  to  gaol  is  grounded  on  two  Acts  cf  Parlia- 
ment,   1    &  2  Vict.  c.  27,  and  8  &  9  Vict.   c.   107. 
An<t   we  are  clearly  of   opinion   that  a  committal  in 
order  to  be  valid  must  be  in  strict  compliance  with 
the  provisions  of  both  these  statutes  ;  and  that,  under 
the  provisions  of  these  statutes  the  evidence  on  the 
face  of  the  informations  must  show,    first,  that    the 
party  was  labouring  under  a  derangement   of  mind ; 
secondly,  that  he  was  discovered  under  circumstances 
denoting  a  purpose  of  committing  a  crime  for  which,  if 
committed,  he  would  be  liable  to  be  indicted;  and,  thirdly, 
the  evidence  must  be  such  as  to  show  that  the  party 
was  a  dangerous  lunatic.     It  is  not  enough  that  there 
should  appear  on  the  face  of  the  informations  facts  from 
which  it  may  be  inferred,  that  the  circumstances  under 
which  this  person  was  apprehended  may  possibly  have 
been  *uch  that  the  justices  might  have  been  warranted 
in  committing  him.     The  second  Act  seems  to  have  been 
passed  for  the  purpose  of  protecting  the  subject  from 
this  mischief,  that  he  might  be  apprehended  and  com- 
mitted to  gaol  without  knowing  or  having  an  opportunity 
of  knowing  on  what  grounds  the  warrant  of  committal 
may  have  been  made.      This  Act  has  made  provision 
against  what  would  have  been  otherwise  an  intolerable 
grievance.     In  this  case  we  are  clearly  uf  opinion  that 
there  does  not  appear  sufficient  on  the  face  of  these 
informations  to  satisfy  us  that  the  provisions  of  this 
statute  have  been  complied  with.     If  the  case  turned 
simply  on  the  validity  of  this  committal  we  should  have 
no  difficulty.      But  then  there  is  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  quashing  these 
proceedings ;  an  order  for  such  a  writ  is  not  granted  as 
of  course,  even  though  it  should  appear  that  the  war- 
rant of  the  justice  was  illegal.     We  are  to  consider  here 
whether  it  i%  necessary  for  the  purpose  of  the  habeas 
corpus  that  these  proceedings  should  be  quashed.     No 
such   necessity  appears  to  us  to  exist,  nor  does  this 
appear  to  be  the  proper  course  of  proceeding  under 
the  authority  of  the  case  of  Rex  v.  Bowtn,  where 
Lord  Keuyon,  though  he  permitted  counsel  to  argue  the 
point,  was  of  opinion  that  under  the  writ  of  habtos 
corpus  the  party  would  have  obtained  relief  if  he  had 
been  entitled  to  it,  and  that  the  proceeding  by  the  writ  of 
habeas  corpus  was  the  proper  mode  of  obtaining  it   The 
applicant  in  this  case  should  have  moved,  not  for  a  certio- 
rari, but  for  a  writ  of  habeas  corpus,  in  the  return  fc> 
which   the    warrant    of    the    justices,    the   order  of 
the   Lord  Lieutenant,  and  all  the  other  proceedings 
would   appear   before    the    court.      Again,   there  are 
other  grounds  upon  which  we   are  satisfied  that  thw 
application   for  a  ctrtiorari   should   bo   refused.     It 
is  not    necessaiy  for    the    purpose   of  obtaining   the 
liberty   of  this   person.      He  is   now  confined  in  the 
lunatic  asylum  under  the- Tiler  of  the  Lord  Lieutenant, 
and  if  his  state  of  mind  is  such  as  to  entitle  him  to  his 
discharge,  he   can  obtain   it  under   the  provisions  of 
these  Acts  of  Parliament  without  coming  to  this  court. 
There  are  other  reasons  which  we  have  not  yet  men- 
tioned upon  which   we  refuse   this   motion,  and  we 
think  it  our  duty  to  state  them  in  order  that  it  may  be 
clearly  understood  upon  what  grounds  the  court  acts. 
This  application  has  been  made  by  a  person  who,  with 
respect  to  the  certiorari,  has  no  locus  standi  in  this 
court ;  if  the  grant  of  the  certiorari  were  necessary  for 
the  purposes  of  the  habeas  corpus,  we  would  receive 
this  application  from  any  one.     But  we  know  of  no 
authority  which  allows  a  party  to  come  into  this  court 
for  a  certiorari  on  behalf  of  another,  unless  it  were 
necessary  for  the  purposes  of  a  habeas  corpus.    Again, 
the  delay  that  the  present  applicant  has  been  guilty  of 
in  not  bringing  this  matter  sooner  before  the  proper 
tribunals  for   investigating  it  is  an  additional  reason 
why    we    should  refuse    this   motion.     The  magis- 
trate's   warrant    must    have    been    returned  to  the 
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cWk  of  the  Crown  previous  to  the  spring  assizes,  and 
John  Fetherston's  name  most  have  appeared  on  the 
ja i^e's  calendar  at  those  assize-* ;  this  applicant  would 
then  hare  had  an  opportunity  of  getting  rid  of  this 
illegal  order,  and  it  would  have  been  the  duty  of  the 
judge  to  have  discharged  it.  Another  opportunity  oc- 
curred at  the  quarter  sessions.  Then  the  Lord  lieu- 
tenant, in  discharge  of  his  duty,  exercises  the  authority 
given  to  him,  of  removing  this  person  to  the  lunatic 
isylrm.  The  first  application  is  made  to  this  court  in 
November,  and  what  ocean  in  the  mean  time  ?  This 
order  is  allowed  to  stand  as  a  legal  order,  no  applica- 
tion is  made  to  any  of  those  tribunals  to  which  the 
present  applicant  might  have  had  access  ;  and  after 
having  allowed  this  matter  to  stand  over  for  such  a 
t-ugth  of  time,  we  are  now  asked  to  issue  a  certiorari 
for  the  return  of  this  committal  warrant  and  order, 
and  thereby  express  our  opinion  that  the  Lord  lieu- 
tenant has  acted  unadvisedly  in  this  matter,  his  order 
being  grounded  on  an  illegal  warrant.  This  case 
strongly  instances  the  great  inconvenience  that  may 
<;rise  from  delay  in  bringing  forward  such  an  applica- 
tion as  the  present.  And  as  delay  has  been  made  on 
other  occasions  the  ground  of  refusal,  this  considera- 
tion, taken  along  with  the  circumstance  that  the  pre- 
sent application  has  been  made  by  a  person  who  has  no 
loau  standi  in  this  court,  leaves  no  doubt  on  our  minds 
tint  this  motitn  should  be  refused.  This  disposes  of 
the  question  with  regard  to  the  certiorari.  But  then, 
the  affidavits  show  that  the  evidence  before  the  justices 
disclosed  facts  which  have  been  defectively  put  on  the 
face  of  the  informations,  and,  looking  at  these  docu- 
ments, there  cannot  be  a  doubt  that  the  jurisdiction  of 
the  justices  has  been  defectively  and  carelessly  ex- 
erri4d ;  and,  as  they  have  not  discharged  their  duty 
with  that  diligence  and  precision  which  the  statute  re- 
quires, we  will  not  give  them  costs ;  they  have,  by  the 
defective  exercise  of  their  jurisdiction,  given  grounds 
for  these  parties  to  come  into  this  court.  With  regard 
to  the  application  for  a  habeas  corpus,  we  have  made 
nch  provision  as  we  hope  will  be  satisfactory  to  all 
parties ;  the  report  of  the  commission  will  be,  whether 
J'jhn  F*th*rston  is  at  present  a  dangerous  lunatic. 

O'Brien,  J. — I  concur  fully  in  the  judgment 
delivered  by  my  Lord  Chief  Justice.  I  shall  only  add, 
that  the  informations  do  not,  from  beginning  to  end, 
state  a  single  fact  from  which  it  would  appear  that 
Ji>hn  Fetherston  is  a  lunatic  at  all.  Besides,  this  cer- 
tiorari is  not  necessary  for  the  purposes  of  the  habeas 
corpus,  and  such  a  writ  has  never  been  granted  on  the 
application  of  a  third  party.  I  am,  therefore,  clear 
that  this  motion  should  be  refused. 


COURT  OF  COMMON  BENCH. 

Reported  by  William  B.  Kats  and  J.  D.  Robutbon,  Esqra., 
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Monday,  Nov.  14. 
(Before  the  Full.  Court.) 
Dobbin  v.  Aikin. 
Weaver*  Act — Appeal  from  the  decision  of  the 
magistrates  tkcrenn. 
Iltid,  that  weavers  muy,  without  violating  Ute  provisions 
of  the  3  $4  Vict.  c.  91,  enttr  into  special  contracts 
with  their  employers. 

This  was  a  case  submitted,  at  the  desire  of  the 
magistrates  of  Xewtownards,  for  the  opinion  of  tliis 
court  The  terms  of  the  case  were  as  follow :  —  "  At 
thv  petty  sessions  held  on  the  14th  June  1859,  cora- 
pUinant  summoned  defendant,  who  was  agent  to 
M-«srs.  J.  Muir  and  Co.,  Glasgow,  manufacturers,  for 
the  sum  of  6*.  Ad ,  balance  of  wages  due  to  him  for 
weaving  a  web.  Of  this  sum  Is.  Ad.  was  admitted  to 
he  due,  and  was  duly  tendered  to  the  complainant ;  but 
the  remaining  5*.  were  kept  as  a  fine,  or  set-off,  for 
detention  of  work,  being  one  halfpenny  per  ell  on  the 


whole  web  of  120  ells.  A  ticket  was  produced,  setting 
forth  the  particulars  in  accordance  with  3  &  4  Vict, 
c.  91,  s.  16.  It  is  to  be  observed  that  this  ticket  is 
not  in  exact  accordance  with  the  above- reciter!  section, 
the  price  being  named  by  the  ell  instead  of  by  the  yard ; 
but  as  no  exception  was  taken  to  it  on  that  score,  the 
magistrates  confined  themselves  to  the  point  in  dispute. 
The  time  allowed  for  finishing  the  web  was  five  weeks; 
it  was,  however,  five  weeks  and  three  days  before  the 
last  cut  or  portion  was  brought  in,  so  that,  allowing 
eight  days  of  grace  according  to  the  18th  section  of  the 
above  recited  Act,  the  work  was  detained  three  weeks 
beyond  the  stipulated  time.  At  the  bottom  of  the 
ticket  is  a  condition  in  writing  that  should  the  work 
not  be  finished  within  the  specified  period  of  five  weeks, 
only  A\d.  per  ell  was  to  be  paid,  and  if  not  within  six 
weeks,  4d.  per  ell  instead  of  4^dL,  as  mentioned  in 
the  body  of  the  ticket.  At  the  hearing  of  the  case, 
complainant  admitted  that  he  did  not  expect  to  be  paid 
in  full,  in  consequence  of  the  work  being  detained  so  long 
after  the  stipulated  time.  On  the  back  of  the  ticket  is 
another  condition,  signed  by  the  complainant,  whereby 
he  agrees  to  refer  all  matters  in  dispute  between  him 
and  his  employer  to  arbitration,  and  hence  it  was  con- 
tended by  the  defendant  that  this  case  ought  not  to 
have  been  brought  before  the  court  of  petty  sessions  for 
adjudication.  Having  heard  the  facts  as  above  de- 
tailed, the  magistrates  were  unanimously  of  opinion 
that  the  conditions  subjoined  to  the  ticket  given  to  the 
complainant  were  calculated  to  supersede  the  power  of 
the  court  of  petty  sessions  to  measure  and  award  the 
amount  of  penalty  for  the  failure,  by  complainant,  to 
complete  the  work  within  the  time  agreed  on,  which 
power  is  specially  vested  in  the  magistrates  by  the 
18th  section  of  the  Act  above  referred  to,  obviously 
with  the  intention  of  providing  protection  to  the 
employed  against  any  attempt  on  the  part  of  the 
employer  to  impose  arbitrary  fines  or  penalties,  and 
which  power  the  magistrates  consider  they  have 
hitherto  fairly  and  impartially  exercised,  by  uniformly 
awarding  to  the  employers,  on  the  hearing  of  com- 
plaints for  the  detention  of  work,  fair  compensation 
for  any  loss  or  damage  which  may  have  been  proved 
to  result  from  the  defaults  of  the  employed.  In  this 
particular  case,  as  the  defendant  relied  on  the  validity 
of  the  condition  appended  to  the  ticket  to  deduct  the 
full  penalty  specified  therein,  and  as  for  the  reasons 
above  given,  the  magistrates  would  recognise  no  con- 
dition which  went  virtually  to  supersede  and  nullify 
the  powers  given  to  them  by  the  Act,  they  were  pre- 
cluded from  entering  on  the  question  of  compensation 
for  loss  and  damage  caused  by  detention,  and  felt 
obliged  to  decide  in  favour  of  the  complainant  for  the 
full  amount  claimed.  With  regard  to  the  arbitration 
condition  on  the  back  of  the  ticket,  the  magistrates 
considered  that  before  either  party  could  be  bound  to 
abide  by  arbitration,  the  magistrates  themselves  should, 
according  to  the  Arbitration  Act  (5  Geo.  4,  c.  96), 
hear  the  cause  of  complaint,  and  decide  whether  it  was 
a  subject  for  arbitration  or  not,  and  that  the  condition 
on  the  back  of  the  ticket  was  in  direct  contravention  of 
the  meaning  and  intent  of  that  Act." 

Arthur  Close  (with  him  W.  J.  Sidney)  for  the 
manufacturers. — The  question  involved  in  this  case  is 
of  great  importance  to  the  manufacturers  of  the  North 
of  Ireland.  Where  the  web  has  been  detained  more 
than  nine  weeks,  the  employers  are  not,  in  such  case, 
bound  to  pay  more  than  Ad.  per  yard ;  in  other  words 
the  special  contract  is  not  made  under  the  16th  section 
of  the  Weavers'  Act.  There  are  no  decisions  in  the 
reports  upon  the  construction  of  this  Act,  but  there 
can  be  nothing  inconsistent  in  making  such  a  contract 
as  this  with  the  terms  of  the  Act.  The  decision  of  the 
magistrates  is  plainly  bad,  and  ought  to  be  reversed. 

William  Andrews  and  Hugh  Law  contra. — The  Act 
confers  mutual  benefits  on  the  employer  and  the  em- 
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ployed.  In  the  18th  section  reference  is  made  to  par- 
ticular and  specified  times,  within  which  the  cloth  most 
be  returned ;  no  time  is  fixed  for  this  by  the  terms 
which  appear  in  the  ticket ;  the  weaver  might  not, 
therefore,  if  he  should  detain  his  web  for  a  lengthened 
period,  be  entitled  to  any  remuneration.  The  deci  ions 
on  the  analogous  Acts  in  England  may  be  referred  to. 
The  case*  all  show  that  actions  would  not  lie  when 
brought  upon  contracts  made  in  violation  of  any  special 
Act  of  Parliament.  There  being  no  standard  measure 
referred  to  in  this  contract,  it  is  on  that  ground  void 
under  the  provisions  of  the  5  Geo.  4,  c.  74,  s.  15. 
The  following  cases  were  cited : — Cope  v.  Rowlands, 
2  M.  &  W.  149  ;  Little  v.  Poole,  9  Bar.  &  Gres.  192 ; 
Watt*  v.  Friend,  10  Bar.  &  Cres.  446;  Cunddlw 
Dawson,  4  C.B.  376 ;  Tyson  v.  Thomas,  1  M4C.  & 
Young,  128. 

Monaiian,  C.J. — We  entertain  no  doubt  but  that 
the  construction  put  upon  this  Act  of  Parliament  by 
the  magistrates  is  erroneous.  There  is  iiothing  in  the 
Act  itself  to  prevent  the  weavers  from  entering  into 
special  contracts  with  their  employers.  The  party  hav- 
ing raised  only  one  point,  we  con  tine  mir  judgment  ex- 
clusively to  that  point ;  we  reverse  the  decision  of  the 
magistrates,  but  without  costs. 


COURT   OF  ADMIRALTY. 

Reported  by  Wm.  G.  Chamfnkt,  £t-q..  Baniiter-at-Law. 

The  Amazon. 
Salvage — Appeal  from  magistra  'es — Costs. 
The  Court  of  Admiralty  his  full  jurisdiction,  and  will 
review  the  decision  of  magistrates  in  a  salvage  case 
heard  before  them,  and  may  either  increase  the  re- 
muneration awarded  below,  \f  insufficic  t,  or  decrease 
it  if  excessive. 
If  the  appeal  is  by  the  owners  of  the  vessel  salved  to 
decrease   the  salvage   award,   and  the    Court    of 
Admiralty  decrees  in  favour  of  the  appellants,  the 
order  will  be  made  without  costs,  as  the  respon- 
dents—the unsuccessful  parties —could  not  expect 
to  get  them,  and  should  not  be  compiled   to  pay 
them,  as  they  appeared  to  support  the  award  of  a 
competent  tribunal. 
/»  this  case  the  property  saved  was   worth  8000/. ; 
the  magistrates  awarded  to  the  salvors  1698/.,  and 
the  Court  of  Admiralty  reduced  that  sum  to  1007/. 
This  was  a  salvage  appeal  instituted  against  the  brig 
Amazon,  of  Liverpool,  237  tons  burden  (James  Steele, 
master).      It   appeared  by  the  pleadings  and  evidence 
that  she  had  got  ashore  on  the  Arklow  Bank  on   the 
4th  June  1858,  on  her  outward  voyage  from  Liverpool 
to  Brazil,  and  a  certain  portion  of  her  cargo  having 
been  discharged  into  smacks,  was  by  them  conveyed  to 
Arklow,  and  subsequently  to  Liverpool,  where  it  was 
sold,  realising  a  net  sum  of  8000/.     The  rest  of  the 
cargo,  iron  and  coal,  was,  with  the  vessel,  Lst.     The 
claims  of  the  salvors  were  left  to  the  decision  of  two 
magistrates  at  Arklow,  Messrs.  Courtenay  and  Edwards, 
and  the  value  of  the  property  salved  being  then  stated 
at     10,190/.,    they    awarded    one-sixth,    or    1698/. 
Against  this  award  the  owners  appealed  on  the  ground 
of  excess.     The  case  was,  by  consent,  heard  viva  voce, 
and  the  facts  appear  in  the  judgment  of  the  court. 

Gibbon,  LL.D.  and  Elrington,  LL.D.  for  appellants, 
and 

The  Solicitor-General,  LL.D.  (with  Townsend)  for 
the  respondents. 

Kelly,  J. — This  is  an  appeal  by  owners  against  an 
award  of  salvage  made  by  two  justices  of  the  county  of 
Wicklow,  who  awarded  to  the  *>alvors  one-sixth  of  the 
property  saved,  and  the  only  ground  of  appeal  alleged 
is  the  excess  of  the  sum  awarded.  The  facts  are 
shortly  these.  Early  in  the  morning  of  tho  4th  Jane, 
this  brig,  the  Amazon,  237  tons  register,  with  a  master 


and  ten  hands,  and  having  a  valuable  general  cargo  on 
board,    bound    from    Liverpool    to    Para,    in    South 
America,   got  on  the  Arklow   Bank,  the  dangers  of 
which   are  well  known.      The  weather  was  fair,  and 
there  was  a  quiet  sea,  and  the  mainland  distant  about 
seven  or  eight  miles.     The  smack  Peter,   of  Arklow, 
arrived  shortly  after,  and  five  or  six  of  her  crew  got 
on  board  the  brig,  informed  the  captain  of  his  danger, 
and  advised  him  to  lighten  his  vessel,  an  advice  which 
he  did  not  think  fit  then  to  follow,  as  he  had  hopes  of 
getting  her  off.     The  coast  guard,  under  Lieutenant 
Dunsterville,  arrived  in   a   short  time,   and  a  kedge 
anchor  being  got  out,  it  was  hove  on,  with  the  purpose 
of  warping  the  vessel  off   the   ground.       After  some 
time,  however,  the  warp  broke,  and  the  attempt  was 
abandoned.     Meanwhile,  seven   or   eight  boats  more 
arrived,  but  the  evening  being  advanced   to   eight  or 
nine  o'clock,  it  was  thonght  too  late  to  commence  tbr 
discharge,  the  more  so  as  the  boats  in  attendance  were 
but  few.     On  the  next  morning,  the  5th,  at  daybreak, 
the  discharge  was  begun,  when  Lieutenant  Warren  and 
the  coast  guard  from  "  Jack's  Hole  "  station  arrived, 
and  that  officer  took  charge  of  the  Teasel,  and  under 
his  orders  and  directions  every  possible  portion  of  the 
cargo  was  discharged.     This  gentleman  remained  the 
whole  day  and  until  late  in  the  evening,  and  under  his 
control  and  superintendence  no  less  than  forty-seven 
smacks  were  loaded   with    the  cargo  of  the  ill-fated 
vessel.  It  should  have  been  stated  that  about  three  o'clock 
on  that  day,  on  the  rising  tide,  another  attempt  was 
made  to  heave  the  vessel  off,  but  without  success,  and  the 
discharge,  which  bad  temporarily  ceased,  was  resumed 
and   completed — the  whole   cargo    being  discharged, 
with  the  exception  of  some  coals  and  heavy  machinery. 
This  service  was  one  under  peculiar  circumstances  -  a 
vessel  in  good  condition  got  on  a  bank  ;  two  efforts  U* 
get  her  out  of  that  critical  state  failed ;  and  it  was  to  be 
remarked  that  these  efforts  were  made  by  the  coast 
guard  and  the  crew  of  the  vessel,  and  that  the  Arklow 
fishermen   did  not  contribute   to   it   in    the  slightest 
degree.  All  they  did  was  under  the  orders  of  the  proper 
legal  authority  of  the  coast  guard,  who  exercised  a 
control  and   supervision    of   the    entire   service,  and 
whatever  skill  was   shown  on  the  occasion  w:is  shown 
by   the   senior   officer   before  referred  to — Lieutenant 
Warren.     The  usual  elements  of  salvage  were  wanted 
in  this  case.     No  skill  could  be  claimed  by  the  salvors 
before  the  court.     No  danger  could  f»r  a  moment  be 
suggested  —  as  the  slightest  risk  lo  life  or  limb  did  not 
occur.     TI.e  only  element  of  halvage  in  the  case  was 
its  success.     The  conduct  of  these  Arklow  fishermen, 
the  salvors  before  the  court,  has   been   properly  pnt 
forward  by  their  advocates,  and  must  be  noticed  by  the 
court.    Lieutenant  Warren  tells  it,  that  his  orders  were 
obeyed  by  this  numerous  assemblage  of  nearly  500 
men ;    that  the  smacks  came  alongside,   loaded  and 
departed,  as  directed  by  him,   and  that  all  the  goodi 
w  a  e  safely  given  up,  and  it  was  not  suggested  by  the 
appellants  that  a  single  article,  even  of  the  most  trivial 
value,  was    not    forthcoming.      It    might    be    that 
this  good    conduct    urged    the    magistrates   in    their 
decision,     and     it    would    also     weigh    with    that 
court;  but  the  court  must    remind   these   fishermen 
that  the  law  must  be  respected,  and  that  its  penal- 
ties   must  be  enforced,    were    dishonesty  attempted. 
The  only  element  of  salvage,  then,  in  this  case  was  the 
element  of  success,  and  no  doubt  the  services  in  ques- 
tion  had  been   successfully  performed,  when  it  was 
borne  in  mind  that  in  the  short  space  of  fonr-and- 
twenty  hours,  properly  of  such  great  valoe  had  been 
rescued.     Still  the  court  cannot  consider  this  as  a  pare 
salvage  service,   but  rather  as  a  meritorious  service. 
The  smacks  and  crews  in  question  were  employed  onder 
authority,   and  were   not  really  "voluntary  salvors." 
They  came  and  went  under  the  control  of  others.    It 
was  a  case  of  great  merit,  bat  not  of  pure  and  rolon- 
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tary  salvage.  Now  as  to  the  question  of  reward.  These 
Ik  tie  vessels  were  employed  from  Friday  to  Tuesday, 
iad  some  to  Wednesday,  until  their  lading  was  dis- 
charged. The  usual  amount  earned  by  them  in  fishing 
wis  but  small,  and  the  property  saved  was  of  great 
value,  in  all  amounting  to  8000£  The  justices  have 
awarded  1698/.,  and  this  court  was  required  by  the 
owners  to  review  that  award.  Looking  then  to  the 
ist«rest  of  the  owners,  which  the  court  must  consider, 
and  recollecting  that  this  property  had  been  saved  for 
restoration  as  well  as  reward,  and  must  not  all  be 
swallowed  np  by  that  reward,  the  court  was  bound  to 
exprvss  its  opinion  that  the  award  was  excessive,  and 
mu>t  be  reduced.  It  considered  that  the  sum  of  twenty 
guineas  was  a  fair  aud  sufficient  remuneration  for  each 
of  the  smacks  employed,  which  for  forty-seven  makes 
the  sum  of  9872.  In  addition  to  this  the  court  would 
pve  the  sum  of  IL  each  to  the  twenty  men  who  were 
engaged  in  pumping  the  Amazon,  in  all  the  sum  of 
1007  L,  and  would  decree  the  magistrates'  award  to  be 
reduced  accordingly.  With  regard  to  the  costs  the 
salvors  could  not  expect  them,  nor  could  the  appellants 
seek  them  from  the  salvors,  who  come  to  support  the 
award  of  a  competent  tribunal.  Let  each  party  bear 
their  own  costs. 

Proctor  for  appellants,  Mr.  John  T.  Hatnerton. 

Proctor  for  respondents,  Mr.  Wm.  Richardson. 


COURT  OF  QUEERS  BENCH. 

Brported  bj  Johs  Thohpbox,  T.  W.  Saunueiw.  nud  C.  J.  B, 
Hckzblbt,  Esqr*.,  Barristers-at-Lair. 


Wednesday,  April  25. 
Overseers,  &c  of  Clapham  (respondents)  v.  Over- 
seeks,  &c.  of  St.  Pancras  (appellants). 
Poor — Settlement — Apprenticeship — Articled  clerk. 
An  articled  clerk  to  an  attorney  is  such  an  apprentice 
os  may  acquire  a  settlement  in  a  parish,  for  the 
purposes  of  relief  to  the  poor,  under  the  3  <f  4 
H'ilLfM.  c.  11,*.  8. 

The  short  point  in  this  case,  which  was  stated  after 
an  appeal  to  the  Surrey  Epiphany  Quarter  Sessions, 
1360,  was  whether  an  articled  clerk  to  an  attorney, 
bound  in  the  usual  way  by  articles,  was  an  appren- 
tice within  the  meaning  of  3  &  4  Will.  &  M.  c.  11, 
*.  8,  which  enacts,  "  If  any  person  shall  be  bound  an 
apprentice  by  indenture  according  to  law,  and  inhabits 
ui  any  town  or  parish,  such  binding  and  inhabiting 
.shall  be  adjudged  a  good  settlement" 

Kfktpp  (Needham  with  him)  for  the  respondents. — 
in  articled  clerk  is  not  within  the  3  &  4  Will.  &  M. 
t  1 1,  s.  8.  At  the  time  of  that  Act  an  apprentice  was 
a  well-known  relation,  and  had  been  described  by  the 
5  Eliz.  c.  4,  and  was  connected  with  the  mysteries  and 
trades  there  specified.  Ex  parte  Pridcaux,  3  MyL  & 
Cr.  327,  whs  a  decision  of  Lord  Cottenham's,  that  an 
articled  clerk  was  not  an  apprentice  within  the  Bankrupt 
Act,  6  Geo.  4,  c  16,  a.  49.  Could  it  be  said  that  the 
20  Geo.  4,  c  19,  ss.  3,  4,  giving  justices  jurisdiction 
upon  complaints  by  and  against  apprentices,  would  be 
applicable,  if  the  premium  did  not  exceed  5/.  ?  Cases 
cited:  Ex  parte  Gill,  7  East,  376;  S.  C.  Reg.  v.  St. 
fefrwc,Burr.  248;  S.C.  A?.  St.  Mary,  Lincoln,  Burr. 
728. 

Lt  Breton  {Murray  with  him)  for  the  appellants. 
—An  articled  clerk  to  an  attorney  is  an  apprentice : 
(1  Black.  Com.)  In  Ex  pat  te  Prankard,  3  B.  & 
Aid.  257,  Bayley,  J.  uses  the  word  apprentice  when 
speaking  of  an  articled  clerk :  (A  v.  Laindon,  8  T.  R. 
3«3;  R.  r.  Whitchurch,  Set.  Cas.  166;  Cuff  v.  Brown, 
5  Price,  397.) 

Cocslbuiw,  C.J. — I  am  of  opinion  that  a  settlement 

•as  gained  by  apprenticeship  in  this  case,  so  as  to 

uti»fy  the  statute.     We  must  look  at  two  things :  first 

was  then  each  a  binding  as  would  come  within  the 

[Mao.  C] 


legal  acceptation  or  definition  of  apprenticeship  ?  Secondly 
whether,  under  the  statute,  such  an  apprenticeship 
can  be  considered  sufficient  to  gain  a  settlement  ?  As 
to  the  first,  there  can  be  no  doubt  that  an  apprentice 
is  one  who  is  bound  to  serve  for  the  purpose  of  learn- 
ing a  business  or  profession,  and  the  relation  is  of  that 
nature  that  the  master  engages  to  tea*  h  the  appren- 
tice, and  he  enga.es  to  serve  the  master  in  order  that 
he  may  learn  the  business  or  profession.  An  articled 
clerk  to  an  attorney  comes  strictly  within  that  defini- 
tion ;  he  binds  himself  to  serve  the  attorney  that  lie 
may  be  taught,  and  that  he  may  learn  his  profession. 
The  3  &  4  Will.  &  M.  c  11,  s.  8,  is  couched  in  the 
most  general  language,  "if  any  person  shall  be 
bound  an  apprentice  by  indenture  according  to  law, 
and  inhabit  in  any  town  or  parish,  such  binding 
aud  inhabiting  shall  be  adjudged  a  good  settle- 
ment." Suppose  immediately  after  the  passing  of  that 
statute  a  person  had  come  to  settle  in  a  parish,  and  to 
serve  under  such  an  indenture  as  this,  would  he  have  been 
removeable  ?  This  section  st* eins  to  engraft  the  excep- 
tion (among  others  introduced)  that  where  an  appren- 
tice is  bound  and  inhabits  in  any  parish  he  shall  not  be 
removeable.  It  also  protects  the  parish  against  a 
clandestine  residence.  There  is  no  reason  therefore  to 
think  that  this  case  would  not  have  been  within  the 
protection  of  the  stvtute.  Our  attention,  however,  has 
been  called  to  the  statute  5  Eliz.  c  4 ;  but  that  was 
directed  to  certain  classes  of  trades  merely.  It  was  next 
said  that  the  Legislature  has  always  dealt  with  articled 
clerks  to  attorneys  by  the  name  of  articled  clerks,  and 
not  of  apprentices.  That,  however,  would  not  make 
them  the  less  apprentices  if  in  other  respects  they  come 
within  that  description,  or  be  any  reason  why  we  should 
deal  with  them  otherwise  than  as  they  are.  It  is  not 
necessary  to  impugn  the  decision  in  the  case  in  bank- 
ruptcy. The  question  now  arises  on  the  statute  of 
3  &  4  Will.  &  M.  c.  11,  and  I  am  of  opinion  that  this 
is  a  species  of  apprenticeship  that  statute  intended  to 
protect  against  liability  to  removal. 

Cromfton,  J.— The  term  "apprentice"  has  been 
denned  very  often,  and  the  relation  of  master  and  ap- 
prentice is  well  kuown  in  point  of  law.  The  essence 
of  the  relation  is,  that  the  apprentice  is  to  serve  the 
master,  and  learn  his  business,  and  that  the  master 
shall  teach  the  apprentice.  Then  what  is  the  meaning 
of  the  term  in  the  stat  3  &  4  Will.  &  M.  c  11  ? 
The  cases  cited  for  the  appellant  show  that  such  an 
apprentice  as  this  is  within  it,  and  that  its  meaning  is 
not  to  be  confine  i  to  the  mysteries,  arts  and  trades 
enumerated  in  the  stat.  of  5  Eliz.  c.  4.  The  only  dif- 
ficulty presented  to  us  is  the  case  in  bankruptcy.  There 
could  not  have  been  the  argument  in  the  time  of  3  &  4 
Will.  &  M.  that  there  is  a  series  of  statutes  calling 
them  articled  clerks,  as  those  statutes  are  since  that 
date.  I  therefore  think  the  appellants  are  entitled  to 
our  judgment 

Blackburn,  J.— The  question  turns  on  the  con- 
struction of  the  stat  3  &  4  Will.  &  M.  c  11.  An 
articled  clerk  is  bound  to  serve  the  attorney  for  the 
purpose  of  being  taught  the  trade  of  an  attorney. 
The  statute  of  Elizabeth  was  passed  to  forward  certain 
views  of  political  economy  which  are  now  exploded. 
Taking  the  words  of  the  3  &  4  Will.  &  M.  in  their 
natural  interpretation,  I  can  see  nothing  to  exclude  an 
apprentice  to  an  attorney.  As  to  the  bankruptcy  case, 
that  judgment  is  entirely  untouched,  by  anything  in 
this  decision.  If  the  language  was  wide  enough  in  the 
time  of  William  and  Mary  to  include  an  articled  clerk, 
we  must  so  construe  it  now.  1  am  of  opinion  that  it 
was.  Judgment  for  the  appellants. 

Friday,  April  27. 
The  Guardians  of  the  Poor  of  the  Postsea 

Island  Union  v.  Whillter. 
Principal  and  surety—Bond  j  or  security  of  poor-rate 
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collector — Change  in  duties  of  office — Liability  of 
surety. 
By  an  order  of  the  Poor   Law  Commissioners,  the 
guardians  of  a  union  were  empowered  to  appoint  one 
or  more  collectors  of  the  poor-rates  of  the  several 
parishes  in  the  unitm.      The  guardians  appointed 
four  for  parish  A.,  to  each  of  whom  was  assigned  a 
separate  district  of  the  parish  for  collection,  and 
they  subsequently  resolved  to  appoint  a  fifth  for  the 
collection  from  owners  of  small  tenements:  (13  ^  14 
Vict,  c  99.)     There  being  vacancies  they  advertised 
that  they  would  appoint  two  persons  to  be  collectors 
of  Vie  poor-rates  of  parish  A.,  "  to  one  of  whom  will 
be  assigned  a  collection  of  such  rales  from  the  owners 
of  small  tenements  under  the  13  £  14  Vict.  c.  99." 
W.  became  a  candidate,  and  was  one  of  the  two 
elected,  and  the  entry  in  the  minute-book  of  the 
guardians  was,  that  he  was  appointed  for  the  pur- 
pose of  collecting  the  rates  from  the  owners  of  small 
tenements.   Be  and  two  sureties  gave  the  usual  bond, 
which  recited  in  the  conditum  the  order  of  the  Poor 
Law  Commissioners,  and  that  \V.  was  appointed  to 
be  a  collector  under  the  said  order.     After  some 
time  one  of  the  other  collectors  hating  died,  W.  was 
assigned  the  collection  of  his  district,  and  gave  up  the 
small  tenements  collection : 
Held,  that  the  sureties  were  liable  on  the  bond  for  W.s 
defalcations  arising  during  the  collection  of  the  new 
district. 

Special  case  for  the  opinion  of  the  court  as  to  the 
liability  of  the  defendant  for  the  defalcations  of  a  poor- 
rate  collector  on  a  bond  as  one  of  the  sureties. 

Collectors  for  the  poor-rates  of  the  Portsea  Island 
Union  are  appointed  by  the  guardians  of  the  poor  by 
virtue  of  an  order  (Aug.  9,  1836)  of  the  Pt*>r  Law 
Commissioners  "  to  appoint  one  or  more  tit  and  proper 
persona  to  be  the  collector  or  collectors  of  the  poor- 
rates  of  such  of  the  several  parishes  comprised  in  the 
union  as  the  guardians  may  deem  to  require  a  collector ; 
and  after  death,  resignation,  or  removal  to  appoint  suc- 
cessors. Among  the  duties  of  the  collectors  enume- 
rated in  the  order,  were,  first,  to  assist  the  church- 
wardens and  overseers  of  the  several  parishes  for 
which  they  shall  be  appointed  collectors  in  making  np 
the  assessments,  filling  up  receipts,  keeping  all  books 
and  making  all  returns  which  relate  to  the  collec- 
tion of  rates  payable  on  account  of  the  poor. 

In  1852  there  were  four  collectors  of  poor-rates  for 
the  parish  of  Portsea,  to  whom  particular  districts  of 
the  parish  were  assigned  for  collection.  There  was  a 
vacancy  by  the  resignation  of  one  of  the  four  collectors, 
and  it  had  been  resolved  to  appoint  a  fifth  collector,  to 
whom  was  to  be  assigned  the  collection  of  rates  from 
the  owners  of  small  tenements  within  the  parish,  the 
13  &  14  Vict,  c  99,  having  been  adopted  by  the  parish. 
An  advertisement  was  published  by  the  guardians 
that  they  would  appoint  two  persons  to  be  collectors  of 
the  poor-rates  of  the  parish  of  Portsea,  "to  one  of 
whom  will  be  assigned  a  collection  of  such  rates  from 
the  owners  of  small  tenements  under  the  13  &  14 
Vict  c  99." 

Mr.  J.  W.  Whillier  applied  for  one  of  the  appoint- 
ments, and  offered  the  names  of  the  defendant  and 
another  person  as  sureties  in  case  of  being  elected.  He 
was  elected.  In  the  minute-book  the  entry  of  his  ap- 
pointment was  made  '*  for  the  purpose  of  collecting  the 
rates  from  the  owners  of  small  tenements,"  and  also 
that  the  sureties  nominated,  were  approved  of. 

The  Poor  Law  Board  Bent  a  letter  of  approval  of  the 
appointment  of  Mr.  Samuel  Haslett  ^the  other  person 
appointed)  and  Mr.  J.  W.  Whillier  as  collectors  of 
poor-rates  in  the  parish  of  Portsea,  occ 

The  bond  given  by  J.  W.  Whillier  and  his  sureties  was 
in  this  form :— "  They  jointly  and  severally  bound 
themselves  to  the  guardians  in  400//'  The  condition 
of  the  bond  recited  the  poor-law  order  of  Aug.  9,  1836, 


and  that  J.  W.  Whillier  was  appointed  to  be  a  collector 
under  the  said  order,  and  then  proceeded,  "  that  if  the 
above-named  collector  should  during  his  continuance  in 
the.  office  of  collector,  and  whether  the  district,  parish 
and  places  for  which  he  is  appointed  to  act  be  or  be 
hereafter  not  changed,  or  diminished,  or  enlarged,  or 
in  any  wise  altered,  duly,  fee.,  discharge  the  duties 
thereof,"  &c  * 

The  said  J.  W.  Whillier  thereupon  entered  upon  his 
duties,  and  collected  the  rates  from  the  owners  of 
small  tenements  in  the  parish  up  to  June  1855,  when 
he  was  transferred  by  the  guardians  to  one  of  the  four 
districts  collected  by  the  other  four  collectors.  He  col- 
lected the  rates  of  that  district  down  to  Nov.  1858, 
when  he  was  discovered  to  have  committed  defalcations 
to  the  amount  of  5542.  Ss.  lOdL 

No  new  bond  was  given  by  J.  W.  Whillier  in  1855 
or  at  any  other  time. 

Lush  (  V.  Hareourt  with  him).— The  terms  of  the 
bond  show  what  Whillier's  appointment  was,  via.,  that 
he  was  appointed  a  collector  of  the  poor-rates  under 
the  order  of  the  Poor  Law  Commissioners,  recited  in  it. 
The  office  was  a  freehold  one,  subject  to  removal  only 
by  the  Poor  Law  Commissioners.  He  was  appointed 
collector  for  the  parish  generally,  and  the  resolution  of 
the  guardians  does  not  limit  that  appointment,  for  it 
cannot  do  that.  They  had  no  authority  to  appoint  a 
collector  for  any  other  purpose  than  that  specified  in  the 
poor-law  order:  {Stewart  v.  M'Kran,  24  L.  J.  144, 
Ex.)  The  orders  of  the  Poor  Law  Board  define  the 
duties  of  the  office,  and  the  bond  is  general  and  binds 
the  sureties  for  all  defalcations  as  collector  of  the 
parish  gem-rally. 

Joyve  for  the  defendant — The  poor-law  order  is 
dated  before  the  passing  of  the  Small  Tenements  Act. 
Whillier,  by  the  resolution  of  the  board  of  guardians, 
was  expressly  appointed  for  the  purpose  of  collecting 
under  that  Act ;  and  the  change  to  collecting  from  the 
owners  of  other  tenements  was  such  a  change  in  the 
office  as  to  discharge  the  sureties.  The  effect  was  to 
alter  the  remuneration  and  increase  the  risk,  and  if  the 
rfck  is  increased,  the  sureties  are  discharged :  (Pytms 
v.  Gibb,  6  E.  &  B.  910.) 

Lush  was  heard  in  reply,  and  referred  to  Frank  v. 
Edwards,  8  Ex.  214. 

Cockbukn,  C.J.—  The  first  question  is,  whether  the 
appointment  as  collector  was  as  collector  of  the  rates 
of  the  parish  generally,  or  the  rates  payable  under  the 
Small  Tenements  Act  exclusively.  If  it  was  for  the 
latter  purpose  only,  then  by  the  subsequent  Act  of 
the  guardians  in  employing  the  collector  for  sun  en- 
tirely different  purpose,  and  his  default  therein,  ms 
surety,  according  to  all  the  authorities,  would  not  be 
liable  for  such  default  Then,  what  is  the  real  nature 
of  the  appointment  ?  The  question  is  not  free  from 
doubt;  but,  upon  the  whole,  I  think  that  the  ap- 
pointment was  as  collector  of  the  rates  of  the  pariah 
generally.  In  the  first  place,  the  order  of  the  Poor 
Law  Board  directs  the  appointment  of  collectors  for 
the  parish  generally ;  in  the  next  place  the  advertise- 
ment which  led  to  the  application  of  Whillier  for  the 
appointment  describes  the  office  as  collector  for  the 
parish  ;  and  then  Whillier  applies  by  letter  to  be  ap- 
pointed as  one  of  those  collectors.  Then  comes  the 
bond,  in  which  he  is  treated  as  having  been  appointed 
a  collector  of  the  rates  of  the  parish  generally.  That 
being  so,  there  is  sufficient  evidence  that  his  employ- 
ment was  treated  as  in  effect  arising  from  his  appoint- 
ment as  collector  of  the  rates  of  the  parish  generally, 
and  not  as  collector  of  the  rates  for  the  more  limited 
and  special  purpose.  It  is  true  that  the  resolution  on 
his  appointment  is  couched  in  language  referring  to 
the  more  limited  character  of  the  appointment ;  but, 
looking  at  the  whole,  one  must  not  attach  too  much 
importance  to  that  circumstance.  Suppose  the 
guardians  were  to  choose  to  transfer  a  collector  from 
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on*  district  to  another,  I  cannot  see  that  he  would  be 
justified  in  refusing  to  obey  the  orders  to  that  etfect 
It  seems  to  me  that  it  is  competent  to  the  guardians  to 
point  oat  to  which  district  or  set  of  duties  any  parti- 
cular collector  is  to  be  assigned.  On  the  whole,  there- 
fore. I  construe  the  appointment  to  be  that  of  general 
collector  of  rates  to  the  parish. 

Ckomfton,  J. — I  have  entertained  considerable 
doubt  upon  the  question,  and  am  not  yet  entirely  free 
from  doubt,  but  the  inclination  of  my  mind  is  to  agree 
with  the  rest  of  the  court,  upon  this  ground,  that  it  is 
not  sufficiently  made  out  that  this  was  a  special  ap- 
pointment, and  that  to  construe  this  as  a  general 
appointment  for  the  entire  parish  is  more  consistent 
with  the  order  of  the  Poor  Law  Commissioners.  In 
the  case  of  one  of  the  collectors  dying,  I  think  Whillier 
might  have  been  put  to  the  duty  of  collecting  part  of 
the  rates  of  the  district  belonging  to  such  deceased 
coINrtor.  Then  the  appointment  recites  the  order  of 
the  Poor  Law  Board,  and  that  is  a  strong  fact  in 
favour  of  the  construction  adopted  by  the  court. 

Blackburn,  J. — I  also  think  that  the  plaintiffs  are 
entitled  to  recover.  I  have  not  been  free  from  doubt 
during  the  argument,  but  upon  the  whole  I  think  the 
plaintiffs  entitled  to  our  judgment.  The  law  on  this 
hi  W  was  settled  in  Pybus  v.  Gibb,  6  Ell.  &  Bl.,  that 
wh«r«  the  duties  and  liabilities  of  an  office  are  essen- 
tially changed,  and  the  risk  of  the  sureties  increased, 
tbe  sureties  are  discharged  from  liability  on  the  bond. 
W  bat  then  was  the  nature  of  the  office  for  which  the 
defendant  became  a  surety  in  this  case  ?  Looking  at 
the  bond  and  the  recital  in  the  conditon,  I  think  that 
he  was  appointed  as  one  among  several  collectors  of 
rales  for  the  parish  generally,  which  shows  strongly 
that  the  duties  of  collecting  the  rates  of  the  parish 
were  to  be  divided  among  them  by  the  arrangement  of 
the  guardians  as  to  the  different  departments  each 
was  to  execute  from  time  to  time.  I  think,  therefore, 
that  the  office  which  Whillier  took  upon  himself  was 
that  of  collector  of  the  poor-rates  of  the  pari*h  gene- 
rally. If  the  original  appointment  had  been  that  he 
was  to  be  collector  of  rates  from  owners  of  the  small 
tenements  only,  and  he  had  afterwards  been  made  a 
to!  lector  from  the  other  ratepayers,  that  would  have 
t"*n  a  change  in  his  office ;  but  it  seems  to  me  that  bis 
original  appointment  was  collector  of  the  poor-rates 
g»  neraJly.  Judgment  for  the  plaintiffs.  ■ 

Saturday,  April  28. 
Rto.  on  the    prosecution  of  The  Inhabitants  of 
Hicckjiondwick  (respondents)   v.  The    Inhabi- 
tants op  Thobnton  (appellants). 
Order  of  removal — Settlement  by  estate—  What  a 
sufficient  estate. 
The  pauprr  married  a  woman  who  at  the  time  was 
renting  a  cottage,  for  which  she  paid  la,  per  week. 
The  pauper  and  his  wife  continued  to  occupy  it,  he 
paying  the  same  rent  (without  any  fitsh  arrange- 
mtut)for  seven  years: 
Bdd,  that  he  had  thus  acquired  a  settlement  by  estate. 
This  was  a  case  stated  for  the  opinion  of  this  court 
trader  sect   11  of  the  12  &  13  Vict  c.  45,  upon  an 
appeal  against  an  order  of  removal. 

It  was  admitted  between  the  parties  that  the  appel- 
lant parish  was  the  parish  of  settlement,  unless  they 
could  successfully  show  that  the  pauper  had  acquired  a 
•obsequent  settlement  by  estate.  The  facts  connected 
with  this  subsequent  settlement  are  these : — The  pauper 
James  Walker  married  a  woman  of  the  name  of  Mary 
Collins,  who  at  the  time  of  marriage  resided  in  a  cellar 
twttage,  for  which  she  paid  Is.  per  week  rent.  It  did 
not  otherwise  appear  what  were  the  terms  of  her  hold- 
ing, but  from  the  time  of  his  marriage  the  pauper 
continued  to  live  with  her  in  the  same  cottage  for  the 
period  of  seven  ye^rs,  there  being  no  fresh  arrange- 
ment with  the  landlord,  and  he  paying  the  weekly  rent. 


Pickering,  Q.C.,  for  the  respondents,  contended  that 
these  facts  would  not  support  the  settlement  of  the 
pauper  by  estate,  for  that  whether  or  not  such  a  hold- 
ing by  the  wife  was  such  an  estate  as  would  confer  a 
settlement,  yet  the  marriage  put  an  end  to  it :  (/?.  v. 
Halifax,  24  L.  J.  64,  M.  C.) 

Maule,  for  the  appellants,  contended  that  the 
tenancy  of  the  wife  at  the  time  of  marriage  was  such 
an  estate  as  g  ve  the  husband  (he  having  resided  under 
it  for  forty  days)  a  settlement ;  that  the  payment  of  Is. 
per  week  rent  was  not  even  inconsistent  with  its  bring 
a  yearly  tenancy.  [Cockburn,  C. J.—  This  curious 
state  of  things  may  exist  in  the  case,  that  whereas  the 
wife  could  gain  no  settlement  before  her  marriage  in 
respect  of  her  holding,  inasmuch  as  it  was  not  of  suffi- 
cient value,  yet  a  man  marrying  her  gets  a  settlement 
by  estate.]  No  particular  value  need  exist  in  the  case 
of  an  estate  settlement.  Here  the  estate  of  the  wife 
was  not  determined  by  any  act  of  the  parties. 

Cockburn,  C.J. — The  real  interest  of  the  woman 
is  from  week  to  week  until  it  is  determined.  That 
being  so  on  the  marriage,  the  husband  comes  into  the 
estate.  He  remains  in  it  forty  days.  There  is  no  evi- 
dence upon  which  we  can  say  that  there  was  any  sur- 
render of  the  estate.  There  must  be  judgment  there- 
fore for  the  appellants. 

Judgment  for  the  appellants- 


Ex  parte  The  Overhkekh  of  Spotland. 
Poor  law — A  udUor's  disallotcancts — Rent  of  home  for 

conducting    business  —  Duplicate    appointment    oj 

overseers — Jurisdiction  of  this  court. 

Bristowe  moved  for  a  rule  for  a  certiorari  to  bring 
up  an  order  made  by  the  poor-law  auditor  for  the  dis- 
tricts of  Cheshire  and  South  Lancashire,  whereby  he 
had  disallowed  certain  payments  in  the  accounts  of 
the  overseers  of  Spotland  in  the  parish  of  Koch- 
dale,  with  a  view  to  such  disallowances  being  quashed. 
The  disallowances  complained  of  were  one  sum  of  8& 
paid  for  half-year's  rent  of  a  small  house  taken  to 
facilitate  the  execution  of  the  office  of  overseer,  and  in 
which  the  business  of  the  township  was  transacted,  and 
where  the  books  and  papers  were  deposited,  which  had 
been  disallowed  because  the  auditor  considered  that 
there  was  no  authority  in  law  for  snch  expenditure ; 
and  eight  shillings  for  duplicates  of  appointment  of 
overseers,  which  he  had  disallowed  because  he  con- 
sidered duplicate  appointments  unnecessary.  An  ap- 
peal had  on  a  former  occasion  been  made  to  the  Poor 
Law  Commissioners,  who  said  they  thought  the  auditor 
was  right,  but  they  allowed  the  items,  and  suggested 
that  the  appellants  should  put  into  operation  the  pro~ 
visions  of  the  Act  of  Parliament ;  but  the  ratepayers 
feeling  that  that  would  be  a  costly  proceeding,  desired 
to  ascertain  the  opinion  of  this  court  as  to  whether  the 
disallowances  referred  to  were  legal  or  not :  ( 1 7  Geo.  2, 
c.  38  ;  7  &  8  Vict  c.  101  ;  13  &  14  Vict  a  101  ; 
R.  v.  Reeves,  17  Q.  B.  were  referred  to.)  [Ckompton, 
J. — Is  not  this  detail  ?  Suppose  the  auditor  objected 
to  and  disallowed  what  he  deemed  aa  excess  of  gruel 
provided.  Are  we  to  say  whether  too  much  has  been 
administered  or  not  ?  Blackburn,  J. — The  Act  does 
not  give  them  authority  to  hire  a  place  to  carry  on  the 
business,  only  to  provide  a  place  to  deposit  books  and 
documents  in ;  they  don't  want  gas  and  fire  for  that 
purpose. 

Cockburn,  C.J. — It  is  for  you  to  show  us  that 
there  is  something  illegal  in  the  disallowance.  You 
have  made  out  no  case.   Rule  refused, 

Wednesday,  May  2. 
Quick  (appellant)   v.  The  Churchwardens  and 

Overseers  or  St.  Ives  (respondents.) 
Town  council— Lighting  Act,  3  £  4  WUL  4,  c.  90— 
5  #  6  Will.  4,  c.  76,  s.  88— Adoption  of  Lighting 
Act  by  town  council — Relinquishing  their  powers* 
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Quick  #.  The  Churchwardens  ajtd  Overseers  of  St.  Ives. 


[Q.  B. 


The  Lighting  Act,  8  o>  4  WHL  4,  c  90,  was  adopted 
by  the  parish  of  St.  Ives.  Subsequently  the  town 
council  of  St.  Ives  tank  upon  themselves  the  powers 
of  inspect,  rs  under  that  Act.  They  afterwards  re- 
linquished their  powers,  and  the  vestry  of  the  parish 
again  adopted  the  Act  and  levied  a  rate  under  it : 
Held,  that  the  town  council  having  adopted  the  Act,  they 
had  no  power  to  relinquish  it,  and  that  the  rate  made 
was  bad. 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Met.  c  43,  upon  an  order  made  by  the  jus- 
tices of  St.  Ives,  Cornwall,  upon  the  appellant,  for  the 
payment  of  a  lighting  rate  made  under  the  prov'sions 
of  the  3  &4  Will.  4,  c  90. 

It  appeared  that  after  the  passing  of  the  Act  it  was 
adopted  by  the  parish  of  St  Ives,  which  continued  to 
be  lit  under  its  provisions  down  to  the  year  1837,  when 
the  town  council  of  the  borough  decided  upon  taking 
upon  themselves  the  powers  of  the  Act  pursuant  to 
sect.  88  of  the  5  &  6  Will.  4,  c.  76  (Municipal  Corpo- 
ration Act),  which  section  enacts,  u  That  if  the  council 
of  any  borough  chosen  under  this  Act  shall  .  .  . 
declare  .  .  .  they  will  take  upon  themselves  the 
powers  given  to  inspectors  named  "  in  the  said  Act  of 
the  3  &  4  Will.  4,  c  90,  "  so  far  as  the  same  relates 
to  the  lighting  the  whole  or  any  part  of  any  borough 

the  council  of  such  borough  shall  after 

the  day  named  ....  have  the  same  powers 
and  duties  as  belong  to  inspectors  under  the  said 
last-recited  Act,  in  regard  to  lighting  and  to  levy- 
ing rates  for  the  purpose  of  lighting  such  part  of  the 
borough.  .  .  .  Provided  also  that  it  shall  not  be 
lawful  in  such  case  for  the  inhabitants  of  such  part  of 
the  borough  at  any  time  to  determine  that  the  provi- 
sions of  the  said  recited  Act  shall  cease  to  be  acted 
upon."  Subsequently  the  town  council  relinquished 
their  powers  under  the  Act,  and  the  vestry  accepted 
such  relinquishment,  and  have  since  lighted  the  parish 
under  the  first-mentioned  Act.  A  lighting  rate  having 
been  made  by  the  parish  officers  pursuant  to  the  Act, 
the  appellant  was  summoned  before  justices  to  show 
cause  why  he  should  not  pay  the  said  rate.  At  the 
hearing  the  appellant  objected  {inter  alia)  that  the  rate 
was  unlawful,  inasmuch  as  it  was  made  by  parties 
having  no  lawful  authority  to  make  it ;  for  that,  inas- 
much as  the  town  council  had  adopted  the  Act,  they 
could  not  afterwards  divest  themselves  of  their  powers, 
and  that  the  vestry  had  no  power  to  accept  their  re- 
linquishment of  their  powers  with  which  they  had  in- 
vested themselves.  The  justices  decided  against  this 
objection,  and  ordered  payment  of  the  rate. 

Karslake  appeared  tor  the  respondents,  and  con- 
tended that  the  rate  was  good  as  made  by  a  lawful 
authority,  and  that  it  was  competent  to  the  town  coun- 
cil to  relinquish  their  power  to  carry  out  the  Lighting 
Act  [Cockburn,  C.J. — How  do  you  get  over  the 
provision  at  the  end  of  the  88th  section,  that  when 
the  town  council  adopts  the  Act,  the  inhabitants  shall 
have  no jpower  to  determine  that  the  provisions  of  the 
Act  shall  cease  to  be  acted  upon  ?  This  shows  that 
the  decision  of  the  town  council  is  final.]  That  pro- 
viso has  reference  to  the  <  Id  Act,  there  being  a  pro- 
vision in  sect  15  enabling  the  parishioners  at  the 
expiration  of  three  years  to  determine  that  the  Act 
•hall  no  longer  be  acted  upon.  [Crompton,  J.— 
When  the  town  council  have  once  taken  the  Act  upon 
themselves,  may  they  renounce  it,  and  afterwards  again 
adopt  it,  and  so  go  on  continually  ?  Is  it  not  a  general 
rule,  that  when  once  a  public  body  makes  nn  election 
they  must  abide  by  it  ?  There  are  many  Acts  of  Par- 
liament giving  inhabitants  and  others  powers  to  adopt 
such  Acts  ;  can  they  in  any  such  cases  renounce  their 
powers  ?  Blackburn,  J. — It  is  a  general  principle, 
that  if  a  party  makes  his  election  he  does  so  for  ever.] 
The  town  council,  it  is  submitted,  are  not  bound  to 
continue  to  be  inspectors  under  the   Act  for  ever. 


[Cromptow,  J. — It  would  be  very  extraordinary  if 
these  bodies  could  elect  and  renounce,  and  elect  and 
renounce,  and  so  go  on.  This  construction  has  never 
been  adopted.] 

Cockburs,  C  J. — If  the  town  council  once  take 
upon  themselves  the  office  of  inspectors  under  the  Act, 
the  optional  power  of  the  inhabitants  is  at  an  end,  and 
the  town  council  must  continue  their  functions. 

Hill,  J. — If  the  town  council  make  their  election, 
it  must  be  taken  that  they  make  it  with  all  its  legal 
incidents,  one  of  which  is,  that  they  cannot  afterwards 
renounce  their  powers. 

Crompton  and  Blackburn,  JJ.  concurred 

Judgmentfor  the  appellant. 

The  Clerk  of  the  Peace  for  Middlesex  v.  All 

Saints,  Poplar. 
Pauper  lunatic  —  Order  of  settlement  end  maintenance 
may  be  made  upon  the  parish  at  whose  instates 
pauper  sent  to  county  asylum. 
By  the  16  o*  17   Vict.  c.  97  (Lunatic  Asyhun  Acfy 
s.  98,  if  any  lunatic  pauper  be  nut  settled  in  the 
parish  by  which  he  is  sent  to  an  asylum,  and  it  cannot 
be  ascertained  in  what  parish  he  is  settled,  two  jus- 
tices may  adjudge  the  pauper  to  be  chargeable  to  the 
county;  and  by  secL  99,  if  afterwards  such  onmty 
procure  such  lunatic  to  be  aajudged  to  be  settled  in 
any  parish,  it  shall  be  lawful  for  two  justices  to 
make  an  order  of  maintenance  upon  such  parish. 
A  lunatic  pauper  in  the  parish  of  A.  was  sent  by  an 
order  of  justices  under  sect.  98  to  the  lunatic  asykm 
of  the  county  of  M.     The  county  of  M.  subsequentit 
obtained  an  order  adjudging  his   settlement  to  be 
in  the  said  parish  of  A. : 
Held,  that  the  first  order  was  no  bar  to  the  making  of 
the  second  ftrder^  and  that  such  second  order  might 
well  be  made  «*»  the  parish  of  A.,  notwithstanding 
the  first  order  was  made  upon  the  supposition  that 
the  pauper  was  not  settled  m  such  pariah. 
This  was  a  case  stated  under  sect  1 1  of  the  12  &  13 
Vict  a  45,  upon  an  order  of  justices  adjudicating  the 
settlement  of  a  lunatic  pauper,  and  ordering  payment 
for  his  past  and  future  maintenance. 

It  appeared  that  the  pauper  William  Baker  became 
chargeable  as  a  lunatic  to  the  parish  of  All  Saint*, 
Poplar,  in  1839,  whereupon  he  was  sent  to  Hanwell 
Asylum.  On  the  16th  Oct  1858  (ten  days1  notice 
having  previously  been  given  to  the  clerk  of  the  peace 
for  Middlesex)  an  application  was  made  by  the  parish 
officers  of  All  Saints  for  an  order  adjudging  the  pauper 
to  be  chargeable  to  the  county,  on  the  ground  of  his 
parish  of  settlement  being  unknown.  All  parties  hav- 
ing attended,  the  order  was  accordingly  made.  On  the 
8th  of  the  following  February,  the  clerk  of  the  peace 
applied  for  an  order  of  settlement  and  maintenance 
upon  the  said  parish  of  All  Saints,  as  being  the  parish 
of  the  pauper's  settlement,  and  the  justices  accordingly 
made  the  order,  which  is  the  subject  of  the  present 
case 

By  sect  98  of  the  16  &  17  Vict  c  97  (Lanatk 
A*ylums  Act),  it  is  enacted  that  "  if  any  pauper  lunatic 
be  not  settled  in  the  parish  by  which  .  .  .  he  is  sent 
to  anv  asvlum  .  .  .  and  it  cannot  be  ascertained 
in  what  parish  such  pauper  lunatic  is  settled,"  upon  ten 
days*  notice  being  given  to  the  clerk  of  the  county  ia 
which  such  lunatic  was  found,  "  it  shall  be  lawful  for 
two  justices  ...  to  inquire  into  the  tircuxn- 
stances  of  the  case,  and  to  adjudge  such  pauper  lunatic 
to  be  chargeable  to  such  county,  and  to  order  the 
treasurer  of  such  county  to  pay,*1  &c.,  &c 

By  sect  89  it  is  enacted  that  "  if  after  any  pauper 
lunatic  has  been  sent  to  an  asylum  .  .  .  and  hat 
been  adjudged  to  be  chargeable  to  a  county,  such  county 
procure  such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish,  it  shall  be  lawful  for  any  two  justices  .  .  * 
to  make  an  order  upon  the  guardians  of  the  union  to 
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Bio.  o.  The  Overseers  of  Lac  km  an  stone — Cole  v.  Coulton. 


[Q.  B. 


which  such  parish  belongs,  or  of  any  such  parish 
...  for  payment  to  the  treasurer  of  the  said 
ootinty  of  all  expenses  and  moneys  paid  by  such  trea- 
surer as  hereinbefore  is  provided,"  &c 

Poland  appeared  in  support  of  the  order,  and  argued 
that  the  order  was  rightly  made  upon  the  parish  of 
All  Saints,  notwithstanding  the  pauper  was  originally 
made  chargeable  to  the  county,  upon  the  ground  that 
he  was  not  chargeable  to  All  Saints ;  there  being  no 
power  of  appeal  against  such  former  order,  and  it  being 
merely  an  interim  order  until  the  settlement  of  the 
pauper  could  be  finally  ascertained. 

Metcalf.  contra,  was  called  upon,  and  contended 
that,  although  it  was  competent  to  the  justices  to 
bare  adjudicated  upon  the  settlement  of  the  pauper  in 
any  other  pariah  than  All  Saints,  yet  that,  as  regards 
that  parish,  the  original  order  of  the  16th  Oct.  1658, 
which  could  only  have  been  made  upon  the  ground 
that  the  pauper  was  not  settled  in  that  parish,  was  a 
bar  to  any  subsequent  adjudication  of  settlement  in 
that  parish,  particularly  as  the  county  had  an  op- 
portunity, when  the  first  order  was  made,  of  showing 
that  All  Saints  was  the  parish  of  settlement 

Cockburv,  G.J. — The  powers  of  the  98th  section 
apptar  to  be  sufficiently  wide  to  enable  ns  to  hold  that, 
notwithstanding  the  former  order,  the  county  may  at 
any  time  after  ascertain  in  what  parish  the  pauper  is 
settled,  and  to  hold  that  there  is  no  such  power  would 
be  an  anomaly.  I  think,  therefore,  that  we  ought  to 
d<vide  that  the  second  order  was  good,  and  that  the  first 
order,  being  merely  an  interim  order,  is  not  conclusive 
oq  the  parties. 

Cboxpton,  J.—  I  am  of  the  same  opinion.  It  is 
quite  contrary  to  rule  that  an  order  mude  without  a 
t»wer  of  appeal  should  be  conclusive  against  the  par- 
ties. The  first  order  was  not  a  final  order  which 
would  prevent  the  justices  from  making  another  order 
when  tiie  parish  of  settlement  is,  in  fact,  found  out. 

Hill,  J.  concurred. 

Blacuubx,  J. — If  it  had  been  intended  that  the 
first  order  should  have  been  final  with  reference  to  the 
parish,  the  statute  would  have  given  a  power  of  appeal. 

Order  affirmed. 

Reo.  r.  The  Overseers  of  Lackmanstose. 
Police  rate— 2  f  3  VicL  c.  93,  and  3  £  4  Vict.  c.  88 

— Application  to  certain  liberties  and  franchises. 
The  police-rate  made  and  assessed  under  the  provisions 

of  the  2  $  3  VicL  c.  93,  and  3  £  4  Vict.  c.  88,  is 

assessable  vpon  the  district  of  Romney  Marsh. 

This  was  a  case  stated  for  the  purpose  of  taking  the 
opinion  of  the  court  as  to  whether  or  not  the  district  of 
Kearney  Marsh  is  liable  to  contribute  to  the  police  rate 
of  the  county  of  Kent  under  sect.  3  of  the  3  &  4  Vict. 
c.88. 

By  the  foregoing  section,  after  enacting  that  so  much 
of  the  2  &  3  Vict.  c.  93,  as  provides  that  the  expenses 
of  potting  the  said  Act  into  execution,  shall  be  paid 
out  of  the  county  rate  shall  be  repealed,  it  is  enacted 
that  l-for  the  purpose  of  defraying  the  expenses  of  the 
uid  Act  in  any  county  in  which,  or  in  any  part  of 
which  the  said  Act  shall  be  put  in  force,  the  justices  of 
sach  county  in  general  or  quarter  sessions  assembled, 
shall  make  a  fair  and  equal  police-rate,  and  for  that 
purpose  shall  assess  and  t*x  the  whole  district  for 
which  the  constables  are  appointed  rateably  and 
equally  according  to  a  certain  pound  rate  of  the  full 
and  fair  annual  value  of  all  messuages,  lands,  tene- 
ments and  hereditaments  liable  to  the  county  rate,  or 
which,  if  the  whole  of  the  said  district  were, 
to  all  intents  and  purposes,  within  their  county, 
would  he  liable  to  the  county  rate  therein, 
including  all  detached  parts  of  other  counties,  and  also 
all  liberties  and  franchises  (except  as  hereinafter  ex- 
cepted) which  are  locally  situated  in  such  county,  or 
wholly  or  partly  surrounded  by  such  county,  and  de- 


clared by  the  said  Act  to  be  considered  as  forming  part 
of  such  county  for  the  purposes  of  the  said  Act ;  but 
excluding  ...  all  incorporated  boroughs  which 
are  or  shall  be  within  the  provisions "  of  the  5  &  6 
Will.  4,  c.  76,  &c  By  the  former  Act,  the  2  &  3 
Vict.  c.  93,  s.  27,  it  is  enacted,  "  that  for  the  pur- 
poses of  this  Act  all  detached  parts  of  comities,  and 
also  all  liberties  and  franchises  (other  than  such  incor- 
porated boroughs  as  aforesaid)  shall  be  considered  as 
forming  part  of  that  county  by  which  they  are  sur- 
rounded," &c 

The  district  of  Romney  Marsh  was  incorporated  by  a 
cbar'er  of  James  the  Firjtf,  in  the  year  1604,  and  ever 
since  then  ha*  be*  n  exempt  from  the  jurisdiction  of  the 
county  justices,  having  its  own  rate  in  the  nature  of  a 
county  rate,  maintaining  its  own  constables,  and  having 
a  gaol  and  court  of  quarter  session*. 

M.  Smith,  Q.C.  and  Russell  now  appeared  in  sup- 
port of  the  rate,  and  contended  that  the  district  was 
not  exempt  from  being  assessed  to  the  police-rate  of 
the  county.  [Crompton,  J. — It  certainly  appears  to 
be  within  the  enacting  clause,  and  not  within  any  of 
the  exceptions.] 

Hayes,  Serjt.,  contra  {Deeds  with  him),  was  called 
upon,  and  contended  that  the  statutes  were  not  intended 
to  apply  to  such  a  case  as  this ;  that  under  the  first 
Act,  the  2  &  3  Vict.  c.  93,  the  funds  for  the  mainte- 
nance of  the  constables  were  obtained  from  the  county 
rate,  which  clearly  did  not  extend  to  the  present  dis- 
trict, and  it  was  only  when  by  the  3  &  4  Vict.  c  88,  a 
police -rate  was  substituted,  that  it  was  sought  to 
include  the  district,  and  that  there  could  be  no  reason 
for  applying  the  Police  Acts  to  the  district  which  was 
already  provided  with  full  powers  for  police  arrange- 
ments. 

Cock  burn,  C.J. — I  think  this  case  is  tolerably 
clear.  The  first  Act  empowers  counties  to  establish  a 
police  force,  in  which  are  included  all  liberties  and 
franchises  (with  certain  exceptions)  which  are  situated 
within  the  body  of  the  county,  and  to  assess  the  county 
to  a  county  rate.  But  it  seems  that  this  did  not  work 
satisfactorily,  for  a  county  rate  could  not  be  assessed 
in  certain  liberties.  Therefore  we  have  the  second  Act, 
and  then  a  police-rate  is  substituted  for  the  county 
rate ;  and  by  the  6th  section  a  special  provision  is  in- 
troduced to  obtain  contribution  from  such  liberties  and 
franchises.  It  is  clear,  I  think,  that  the  Legislature 
intended  to  include  such  liberties  and  franchises.  No 
doubt  this  is  a  very  extensive  liberty,  but  that  shows 
the  necessity  of  having  an  efficient  police  establish- 
ment. 

Crompton,  Hill  and  Blackburn,  JJ.  concurred. 

Judgment  for  the  Crown. 

Cole  (appellant)  v.  Coulton  (respondent). 
Information — Who  may  lay — Alehouse-beeper   har- 
bouring prostitutes— 10^11    Vict.  c.  89,  s.  35 — 

Police  Clauses  AcL 
The  clerk  to  the  commissioners  under  a  local  Act, 

without  any  special  authority,  laid  an  information 

for  an  offence  under  that  Act : 
Held,  well  laid. 
The  Sbth  section  of  the  10  ^  \l    Vict.  c.  89  {Police 

Clauses  Act)  applies  to  an  alehouse' keeper  as  well 

as  to  other  persons. 

This  was  a  case  stated  upon  a  conviction  by  justices 
of  the  appellant  (who  was  an  innkeeper),  under  the 
King's  Lynn  Improvement  Act,  for  harbouring  prosti- 
tutes. 

It  appeared  that  the  King's  Lynn  Improvement  Act 
incorporates  the  Police  Clauses  Act,  10  &  1 1  Vict,  c 
89,  the  35th  section  of  which  imposes  a  penalty  not 
exceeding  5/.  npon  "  every  person  keeping  any  house, 
shop,  room,  or  other  place  of  public  resort,  within  the 
limits  of  the  special  Act,  for  the  sale  or  consumption 
of  refreshments  of  any  kind,  who  knowingly  suffers 


no 
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common  prostitutes  or  reputed  thieves  to  assemble  at 
and  continue  in  his  premises." 

The  information  was  laid  by  a  person  of  the  name 
of  Coulton,  who  was  clerk  to  the  commissioners,  and 
at  the  hearing  the  appellant  objected  that  the  infor- 
mant had  no  express  authority  from  the  commissioners 
to  lay  it ;  but,  upon  reference  being  made  to  a  handbill 
published  by  him  by  the  direction  of  the  commissioners, 
giving  notice  that  after  a  certain  day  the  Act  would 
be  strictly  enforced,  the  bill  being  signed,  "  By  order 
of  the  commissioners,  John  James  Coulton,"  the  jus- 
tices overruled  the  objection.  It  was  also  objected 
that  an  alehouse- keeper  was  not  within  the  35th 
section. 

Fitld  now  appeared  for  the  respondent,  and  con- 
tended that  neither  objection  was  sustainable. 

Keane  was  called  upon,  and  argued  that  both  objec- 
tions were  conclusive  against  the  conviction. 

Cockburn,  C.J.  said  he  was  of  opinion  that  the 
conviction  must  be  affirmed.  The  arguments  of  Mr. 
Keane  had  raised  considerable  doubts  in  his  mind  as 
to  whether  there  was  any  sufficient  authority  in  the 
party  laying  the  information  to  lay  it  on  behalf  of  the 
Paving  Commissioners.  But  the  authority  of  the  com- 
missioners was  not  necessary,  because  the  matter  was 
not  one  which  came  immediately  and  necessarily  within 
the  scope  and  power  of  the  Paving  Commissioners.  It 
was  merely  an  advantage  given  to  them  by  the  Act  of 
Parliament  that  they  should  receive  the  penalties,  and 
they  might  act  or  abstain  from  acting,  as  they  thought 
proper.  If  the  authority  of  the  commissioners  were  a 
necessary  element  in  deciding  this  matter,  Mr.  Coultou 
had  distinctly  admitted  that  he  had  no  express  au- 
thority, nor  any  implied  authority,  except  so  fur  as  it 
might  be  implied  from  the  publication  of  the  printed 
notice.  That  notice  might  have  been  intended  to  act 
merely  as  a  general  warning  to  persons  offending 
against  the  Act  of  Parliament.  I  must  acknowledge, 
therefore,  that  upon  the  question,  whether  there  was 
any  authority  from  the  commissioners,  express,  implied, 
or  understood,  I  was  in  doubt.  It  is  not  necessary, 
however,  to  decide  the  case  upon  that  ground.  It 
seems  to  me  that,  independent  of  any  authority  from 
the  commissioners,  Mr.  Coulton  was  quite  competent  to 
lay  the  informal  ion,  so  long  as  the  information  pro- 
teased to  be  based  upon  the  principle  that  the 
penalties  were  for  the  benefit  of  the  Paving 
Commissioners.  The  matter  was  not  one  of  in- 
dividual grievance  as  to  which  provision  was  made, 
for  the  protection  of  individual  rights  by  the  sanction 
of  penalties  imposed  by  Act  of  Parliament.  It  was 
for  the  protection  of  the  morals  of  the  public,  and  the 
general  Act  of  Parliament  gave  a  general  authority  to 
lay  an  information  to  whosoever  should  think  proper; 
the  local  Act  engrafted  upon  that  the  special  provision 
that  in  the  case  of  any  information  against  parties 
offending  the  provisions  of  the  general  statute,  the 
penalty,  instead  of  being  awarded  to  the  informer, 
should  be  awarded  to  one  of  two  sets  of  commissioners ; 
and  that  the  information  should  be  Ldd  on  behalf  of 
one  or  other  of  those  bodies.  And  >o  long  as  the  per- 
son laying  the  information  alleged  that  he  claimed  the 
penalty  on  behalf  of  one  of  those  bodies,  there  was 
nothing  to  prevent  him  from  doing  so.  The  case  is 
analogous  to  that  of  a  common  informer,  where  the 
penalty  went  half  to  the  informer  and  half  to  the 
Crown,  where  no  authority  from  the  Crown  was  neces- 
sary in  order  to  lay  the  information.  With  regard  to 
the  contention  of  Mr.  Keane,  that  beerhouses  were 
under  separate  legislation,  and  that  this  Act  did  not 
apply  to  them,  I  think  possibly  that  might  have  been 
the  intention  of  the  Legislature ;  but  they  had  not 
guarded  their  intention  by  excluding  licensed  houses 
from  the  operation  of  this  local  Act,  and  in  the  ab- 
sence of  words  to  that  effect  it  must  be  held  to  apply 
to  them.     The  conviction  must,  i  hen. lore,  be  affirmed. 


Crompton,  J. — I  am  of  the  same  opinion.  I  take 
this  to  be  an  information  which  this  person  issues  on 
behalf  of  this  body,  and  the  adjudication  is  made  that 
the  penalties  shall  be  awarded  to  them.  It  is  said  that 
there  was  no  express  authority  to  lay  the  information 
What  we  are  to  look  at  is,  whether  it  is  taken  on  behalf 
of  either  of  these  bodies,  and  therefore  it  is  not  neces- 
sary to  show  any  special  authority.  But  if  h  were,  I 
am  inclined  to  think  there  would  be  sufficient  He  is 
asked,  "  Have  you  any  express  authority  ?  **  He  says, 
;'  No,  I  have  no  express  authority  to  lay  this  particular 
information,  but  I  am  the  clerk  to  the  commissioners 
and  suppose  myself  generally  authorised ;  and  here  ii 
a  handbill  published  by  order,  which  says  that  on  and 
after  the  Utb  May  these  penalties  will  be  strictly 
enforced."  That  does  appear  to  me  to  be  some  evi- 
dence that  the  commissioners  were  in  earnest  andreaUr 
intended  to  enforce  the  penalty.  I  do  not  think  it  is 
necessary  to  show  authority  in  every  particular  case. 
Therefore  upon  that  point  on  all  grounds  the  conviction 
must  be  affirmed.  The  other  point  hardly  requires  any 
notice.  It  appears  to  me  that  the  clause  takes  in  all 
houses  of  refreshment,  and  upon  that  ground  also  the 
conviction  must  be  affirmed. 

Blackburn,  J.  concurred.      Conviction  oyfirmtd. 

April  25  and  28. 

0VF.R8KF.BM,  &C.  OF  EVEKTOX  (appS.)  V.    OVERSEEBS 

of  South  Stoxeham  (reaps.) 
Settlement — Payment  of  poor-rate —  Watch-rate* 

A.  became  tenant  and  occupier  of  premise*  m  tow*- 
ship  E.  on  28t*  Sept  1857,  and  continued  till  Not. 
1858,  when  he  left.  On  the  10/*  April  1858  tie 
usual  annual  poor-rate  was  mads,  to  which  A.  was 
assessed  at  12.  4s. ;  of  this  sum  he  only  paid  14*-,  the 
proportion  of  the  ruling  gear  for  which  he  occmpiol. 

The  premises  remained  vacant,  and  there  was  us 
one  from  whom  the  overseers  could  recover  the  re- 
mainder of  the  poor-rate  under  the  17  Geo.  2,  c. 
38,  s.  12. 
The  township  E.  is  in  the  municipal  borough  of  L, 
which  also  comprises  other  parishes.     The  overseen 
of  the  township  made  a  watch-rate  for  it  separately 
to  which  A.   was   charged  5*.  4</.,  and  which  he 
paid.    The  watch-rate  is  levied  by  v  nueofthe  Cor- 
poration Act,  6  £'  6  Will.  4  c.  76,  *.  84  ; 
Held,  that  A.  did  not  acquire  a  settlement  in  towns*? 
E.  by  payment  only  of  a  part  of  the  poor-rate  to 
which  he  was  charged,  but  that  he  did  acquire  seek 
settlement  by  payment  of  the  watch-rate. 
Case  for  the  opinion  of  tliis  court  as  to  the  settle- 
ment of  Matilda  Wadham,   wife  of  Benjamin  Brutfit 
Wadham. 

The  pauper's  husband,  Benjamin  B.  Wadham,  6om 
fide  rented  from  Geo.  Nicholson  a  dwelling  house  in 
Clarence-grove,  in  the  township  of  Everton,  a  township 
maintaining  its  own  poor,  at  16/.  a-year  for  the  term 
of  one  whole  year,  which  house  was  held  and  occupied 
under  such  yearly  hiring,  and  the  rent  for  the  same 
paid  for  the  term  of  one  year  at  the  least  by  the  said 

B.  B.  Wadham. 

Such  renting  and  occupation  commenced  on  the  28th 
Sept  1857,  and  continued  until  Nov.  1858. 

The  overseers  of  the  township  are  in  the  habit  of 
making  ouly  one  rate  for  the  relief  of  the  poor  in  each 
year,  and  they  had  before  the  commencement  of  the 
above-mentioned  renting  and  occupation,  that  is  to  saj, 
on  the  27th  March  1857,  at  which  time  the  house  in 
question  was  in  the  occupation  of  Edwd.  Hughes,  made 
a  rate  for  the  relief  of  the  poor,  in  which  the  said  E- 
Hughes  was  rated;  and  he  on  the  7th  July  1857  paid 
the  entire  amount  of  the  rate,  12.  2s.  6dL 

On  the  10th  April  1858  the  overseers  made  a  rate 
for  the  relief  ot  the  poor  of  the  said  township,  in  which 
the  said  B.  B.  Wadham  was  charged  with  and  as- 
sessed to  the  borne  in  respect  of  the  said  house  in  the 
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«u:n  oflL  4*.,  which  sum  was  duly  demanded  from  him, 
Hi  of  which  rate  he  paid  14*.  only,  being  the  proportion 
f  >r  tbe  period  daring  which  he  was  in  occupation  sub- 
•*»juently  to  the  making  of  such  rate,  and  being  the 
whole  amount  which  at  the  time  of  such  payment  was 
demanded  of  him  by  or  on  the  behalf  of  the  overseers 
ui  the  said  township. 

When  B.  B.  Wadham  left  his  house,  it  remained 
wnpty  until  after  the  making  of  the  poor-rate  made 
oat  after  he  so  left,  so  that  there  was  no  tenant  from 
whom  the  10*.,  being  the  balance  of  the  rate  of  the 
10th  April  1858  which  remained  unpaid,  could  be  re- 
covered under  the  provisions  of  the  17  Geo.  2,  c  38, 
s.  12. 

The  township  of  Everton  is  wholly  within  the 
borough  of  Liverpool,  which  also  comprises  the  parish 
of  Liverpool,  the  township  of  Kirkdale,  and  portions 
of  the  township  of  Toxteth-park  and  West  Derby. 
After  the  passing  of  the  resolutions,  and  the  making 
of  toe  order  and  warrants  set  out  in  the  several  docu- 
ments hereunto  annexed,  the  overseers  of  the  said  town- 
ship of  Everton  made  and  collected  a  pound  rate  upon 
aoJ  from  the  occupiers  and  possessors  of  all  pro- 
perty assessable  to  such  rate  within  such  township, 
for  the  amount  of  the  watch-rate  in  such  documents 
referred  to  and  chargeable  on  the  said  township.  Such 
rate  has  no  title  other  than  the  printed  heading  (as  in 
the  extract  annexed).  "  Watch-r.ite  "  was  at  the  top  of 
euh  page. 

The  declaration  and  allowance  at  the  foot  of  such 
rate  are  as  follows : — "  We,  Thos.  Bird,  Geo.  McConnell 
Md  Joseph  Caiferata,  the  persons  specially  appointed 
to  ict,  execute  and  perform  the  duties  of  overseers 
within  and  for  the  township  of  Everton,  for,  in  and 
■*out  the  making,  laying  and  raising  and  collecting 
therein  the  watch- rate  for  the  year  ending  on  the  31st 
of  March  1859,  do  declare  the  several  particulars 
<p*dfied  in  the  respective  columns  of  the  foregoing 
rate  of  the  district  No.  2  to  be  true  and  correct  so  far 
as  we  have  been  able  to  ascertain  them,  to  the  which 
end  we  have  used  our  best  endeavours. 

"Thos.  Bird,  ")      Overseers 

u  Geo.  McCositell,     Vof  the  township 
"Joseph  Caffebata,J    of  Everton." 

uWe,  Richard  Shiel  and  Samuel  Holme,  Esqrs., 
two  of  her  Majesty's  justices  of  the  peace  for  the 
borough  of  Liverpool  (one  whereof  is  of  the  quorum), 
<1;  consent  and  allow  of  this  assessment.  Witness  our 
hands  this  23rd  day  of  Oct.  1858. 

11  Ricud   Shiel, 
"  Saml.  Holme." 

The  rate  is  made  in  three  parts,  or  districts,  and  the 
foregoing  declaration  and  allowance  appear  at  the  foot 
of  the  book  of  each  part  or  district. 

The  overseers,  by  whom  the  said  watch-rate  was 
uude  and  levied,  were  the  overseers  of  the  poor  of  the 
township  of  Everton,  appointed  under  43  Eliz.  c.  2, 
t.  1,  and  the  13  &  14  Car.  2,  c.  12,  s.  21,  or  one  of 
t'jem;  and  they  as  such  overseers  were  the  proper 
officers,  under  the  statutes  relating  to  the  levying  of 
vauh-rates  in  boroughs,  to  make  and  levy  the  said 
witch-rate.  The  statement  contained  in  the  declara- 
tion, signed  by  the  overseers  at  the  foot  of  the  said 
vatch-rate,  that  they  were  overseers  specially  appointed 
for  the  purpose  of  making,  levying  and  collecting  the 
uid  rate,  was  not  the  fact,  but  was  an  incorrect  state- 
ment B.  B.  Wadham  is  charged  and  assessed  in  such 
watch-rate  with  and  in  the  sum  of  5#.  44.,  which  Mini 
h*  paid  on  tbe  17th  Nov.  1858. 

l"he  overseers  of  the  poor  of  the  township  authorised 
ami  employed  the  collector  of  the  poor-rates  to  collect 
tbe  said  watch-rate  on  their  behalf,  and  which  he  did. 
An  extract  from  the  poor-rate  books  for  the  years 
1*37  and  1858,  and  of  the  watch-rate  of  1858,  are 
hereunto  annexed,  and  may  be  referred  to  as  part  of 
this  case.    The  said  B.  B.  Wadham  resided  in  the  said 


township  of  Everton,  in  a  house  in  Conway-street,  in 
the  said  township,  for  forty  days  and  upwards  after  he 
had  paid  the  said  proportionate  part  of  the  said  poor- 
rate  of  the  10th  day  of  April  1858,  and  the  said 
watch-rate;  but  his  tenancy  of  the  said  house  in 
Clarence-grove  had  expired,  and  he  had  ceased  to  be 
the  occupier  thereof  prior  to  the  completion  of  such 
forty  days'  residence. 

Upon  the  above  grounds,  or  some  of  them,  the  pauper 
was  ordered  to  be  removed  from  South  Stoneham  to 
Everton,  and  the  latter  township  having  appealed 
against  the  order,  the  parties  agreed  to  state  this  case. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  pauper's  husband  acquired  a  settlement  in  Everton. 
If  he  did  acquire  such  settlement,  then  the  order  is  to 
be  confirmed;  if  not,  it  is  to  be  quashed. 

Huddkston  (Field  with  him)  fur  the  respondents. — 
The  first  question  is,  whether  the  pauper's  husband 
gained  a  settlement  in  Everton  by  the  payment  of  the 
poor-rate.  The  law  remains  the  same  as  when  enacted 
by  the  3  Will.  &  M.  c.  1 1,  s.  6,  viz.,  the  inhabiting  in  a 
parish  and  paying  his  share  towards  the  public  taxes  or 
levies  of  the  parish  will  confer  a  settlement,  with  this 
addition  imposed  by  the  6  Geo.  4.  c.  57,  that  the  pay- 
ment must  be  in  respect  of  renting  a  tenement.  But 
one  poor-rate  for  the  year  is  made  in  Everton,  and  of 
that  year  the  pauper's  husband  remained  in  the  occu- 
pation of  the  tenement  seven  months  only,  and  the 
parish  officers  recognise  his  occupation  by  the  act  of 
charging  him  only  fourteen  shillings  out  of  the  twenty- 
four  shillings,  being  the  proportion  for  the  period  of  his 
occupation.  This  is  sufficient  to  gain  a  settlement: 
(/*.  v.  St.  Marylebone,  15  Q.  B.  399  ;  S.  C.  19  L.  J. 
201,  M.  C. ;  H.  v.  Bromley,  Burr.  S.  C.  75.)  [Cromp- 
ton,  J. — Can  we  say  upon  the  words  of  the  3  Will.  & 
M.  that  he  has  paid  what  he  was  charged  with  ?  Cock- 
burn,  C  J. — As  to  this  first  point,  this  poor-rate  was 
payable  in  pros,  nfi,  and  the  pauper's  husband  did  not 
pay  it,  but  only  a  part,  and  therefore  no  settlement  was 
acquired  by  such  payment]  The  second  question  is, 
whether  the  payment  of  the  watch-rate,  with  a  resi- 
dence of  forty  days,  is  sufficient.  The  question  upon 
this  is,  whether  the  watch-rate  is  a  rate  within  the 
meaning  of  the  words  "  public  taxes  or  levies  of  the 
said  town  or  pariah,"  in  sect.  6  of  the  3  W.  &  M.  c  11. 
The  watch-rate  is  levied  under  sect.  84  of  the  5  &  6 
Will.  4,  c  76  (Municipal  Corporation  Act),  and  7  Will. 
4  and  1  Vict  c.  81,  and  for  the  purposes  of  the 
borough  being  collected  by  the  parish  officers :  (/?.  v. 
Christchurch,  8  B.  &  C.  663.) 

Aspinall  (Temple  with  him)  contended  that  the  pay- 
ment of  the  watch-rate  did  not  give  a  settlement. 

Cockburn,  C.J. — I  think  that  no  settlement  was 
gained  by  tbe  payment  of  the  poor-rate.  The  rate  was 
one  made  for  an  entire  year,  and  was  payable  by  one 
payment  inprctsenii.  Instead  of  so  paying  it  the  hus- 
band of  the  pauper  waited  seven  months,  and  then  paid  a 
part  only  by  some  arrangement  with  the  overseers. 
Now  that  will  not  do  under  the  statute.  He  must  pay 
the  whole  rate  as  his  share.  But  I  think  that  he  did 
gain  a  settlement  by  payment  of  the  watch-rate.  I  do 
not  agree,  that  if  a  man  is  assessed  to  two  rates 
entirely  distinct,  and  he  pays  the  one  and  not  the  other, 
that  he  is  not  entitled  to  his  settlement.  The  main 
question  is,  whether  this  watch-rate  is  a  parochial  tax? 
After  some  consideration,  I  think  that  it  is.  The 
town  council  are  to  make  a  rate  on  the  borough  to 
meet  the  expense  of  watching.  They  make  a  resolu- 
tion that  such  a  rate  is  to  be  made,  and  they  call  upon 
the  overseers  to  levy  it.  Then  the  Act  requires  that 
the  overseers  shall  make  and  levy  the  rate.  Now  it 
seems  to  be  admitted  that  if  that  rate,  levied  by  the 
usual  officers,  had  been  to  levy  over  the  whole  borough, 
it  would  have  been  a  parochial  tax.  It  is  essentially 
a  parochial  tax,  to  be  levied  by  parochial 
officers,    and   is    a    public     tax   of    the   town    or 
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parish  within  the  statute  of  William  and  Mary.  The 
only  difficulty  U  in  the  fact  that  the  rate  is  not  to 
be  wholly  levied  on  the  whole  of  the  borough.  Bat 
does  this  make  any  difference  ?  I  think  not.  The 
object  of  the  statute  was  to  pre  vert  a  person  coming 
into  a  parish  clandestinely,  and  gaining  a  parish  settle- 
ment. It  makes  no  difference  whether  the  whole 
borough  contributes  or  only  a  portion. 

Crompton,  J.  concurred. 

Hill  and  Blackburn,  JJ.  were  absent 

Order  confirmed. 

Saturday,  May  5. 

Reo.  v.  Geo.  Price  Lloyd  and  others. 

Qua    warranto — Relator— Questi  in    of  existence   of 

corporation. 
The  court  tail  grant  a  quo  warranto  information  at 

the  instance  of  a  private  relator  when  private  rights 

are  interfered  with,  although  the  result  mag  be  that 

the  existence  of  the  corporation  mag  be  called  in 

question 

This  was  a  rule  calling  upon  Geo.  Price  Lloyd,  Owen 
Richards  and  John  Jones  to  show  cause  why  an  in- 
formation in  the  nature  of  a  quo  warranto  should  not 
be  exhibited  against  them  to  show  by  what  authority 
they  claimed  a  right  to  exercise  the  offices  of  mayor 
and  bailiff  of  Bala,  in  Merionethshire.  The  rule  had 
been  obtained  on  the  ground  that  Bala  was  not  a  cor- 
poration. It  appeared  by  the  affidavits  that  a  meet- 
ing was  held  at  Bala  in  1859,  when  certain  old  charters 
some  centuries  old  were  produced  and  read,  and  it  was 
then  determined  to  revive  the  borough,  and  Geo.  P. 
Lloyd,  Owen  Richards  and  John  Jones  were  respectively 
elected  the  mayor  and  bailiffs,  and  an  officer  was 
appointed  to  collect  tolls  in  the  market  and  public 
streets. 

K.  Williams  now  showed  cause  against  the  rule. — 
The  only  act  alleged  in  the  affidavit*  is  the  collecting 
of  tolls,  but  the  payments  referred  to  were  in  the 
nature  of  stallage,  not  tolls.  Notice  was  given  that 
persons  occupying  stalls  in  the  public  streets  would  be 
called  upon  to  pay  in  proportion  to  the  space  they 
occupied :  such  a  charge  is  legal :  {Mayor  of  North- 
ampton v.  Ward,  2  Strange,  1238.)  [Cockburx, 
C.J. — The  payments  were  tuken  as  of  right  of  the  sup- 
posed corporation — is  the  soil  in  them  ?]  If  a  wroug  is 
done  to  an  individual  the  person  injured  has  his  remedy. 
[Cockburk,  C.J. — The  thing  is  too  plain  for  discus- 
sion. They  say  the  right  in  us  is  as  a  corporation  ]  The 
relator  Price  states  that  he  lives  within  a  mile  of 
Bala,  and  that  he  is  the  owner  of  land  in  the 
town,  and  of  land  adjoining  thereto;  he  is  not  a 
burgess  or  inhabitant  of  the  town.  If  his  property  is 
affected  he  has  his  remedy,  but  this  taking  of  stallage  is 
in  no  way  detrimental  to  his  property.  It  is  discre- 
tionary with  the  court  to  grant  or  witbhold  a  quo 
warranto  information,  even  where  a  good  objection  to 
the  title  is  shown  :  (iter  v.  Parry,  6  Ad.  &  Ell.  810.) 
[Crompton,  J.— We  must  be  careful  we  do  not  let 
any  stranger  interfere,  but  Mr.  Price  cr.rnot  be  said  to 
be  a  stranger.  Hill,  J. — Are  we  on  a  motion  fur  a 
quo  warranto  to  try  disputed  facts  ?  They  must  be  put 
on  the  record  and  tried.  Cockburn,  C.J. — An  old 
charter  may  be  good,  or  it  may  be  mere  moonshine ; 
surely  that  is  a  question  to  be  tried.]  Not  at  the 
instance  of  a  private  individual ;  it  may  be  the  duty  of 
the  Attorney-General.  [Hill,  J.  ret'ened  to  Bex  v. 
Ogden,  10  B.  &  C.  230.  Welsby  referred  to  R.  v. 
Carmarthen,  2  Burr.  869.]  An  information  in  the 
nature  of  a  quo  warranto  will  not  lie  in  a  case  such  as 
this:  (ft.  v.  Marsden,  3  Burr.  1812;  1  W.  Bl.  579; 
ft.  v.  Taylor,  1 1  Ad.  &  Ell.  949.)  [Hill,  J.— The 
true  test  is,  whether  the  franchise  claimed  is  purely  of 
a  private  nature,  or  of  a  right  which  will  interfere 
generally  with  the  public  interest:  (ft.  v.  Oyden.)~]  The 
stat  9  Anne,  c.  20,  applies  only  to  corporate  offices  in 
corporate  places ;  it  must  be  shown  that  there  is  a  cor- 


poration in  existence.  Reg.  Gen.  M.  T.  1839;  Reg.r. 
APKay,  5  B.  &  C.  640,  were  also  referred  to  [Cock- 
burn,  C.J. — May  not  a  corporation  be  dissolved  by 
the  death  of  the  whole  of  the  persons  holding  office 
without  removal  or  re-election ;  and,  if  so,  can  any 
persons  come  at  any  time  afterwards  and  say,  we  are 
the  mayor  and  burgesses,  we  are  the  corporation  ?] 

Welsby,  contra,  was  not  called  upon. 

Cockburx,  C.J. — This  rule  should  be  made  abso- 
lute. It  is  not  necessary  to  decide  whether,  if  a  pri- 
vate individual  were  to  come  forward  to  try  the  right 
of  a  corporation  as  an  aggregate  body,  the  court  would 
allow  a  quo  warranto  to  issue  without  the  intervention 
of  the  Attorney- General ;  but  precedent  and  authority 
clearly  show  that  the  right  of  individuals  may  be  ques- 
tioned in  a  case  where  private  rights  are  interfered  with, 
although  the  result  may  be  that  the  existence  of  the 
corporation  may  be  called  in  question.  It  u  quite 
enough  to  say  that  what  we  now  do  is  quite  in  accord- 
ance with  the  cases,  which  fully  authorise  us  to  order 
the  rule  to  go  in  this  case.  Here  there  had  been  do 
corporation  for  several  centuries;  suddenly  persons 
come  forward  and  say  they  will  reinstate  the  corpora- 
tion, and  they  proceed  to  exercise  the  powers  and 
duties  of  corporate  officers.  I  can't  imagine  a  more 
fit  case  for  the  information.  Rule  absomU. 


Reg.  v.  Justices  of  Warwickshire. 
Poor-rate — Occupation — Beneficial — Matter  of 

appeal. 
The  question  of  occupier  or  non-occupier  of  premim 
rated  to  the  poor-rate  may  be  raised  before  the 
justices  on  application  for  a  distress  warrant;  but 
if  tJte  person  who  is  the  visible  occupier  objects  that 
hi*  occupation  is  not  beneficial,  that  is  matter  far 
appeal  to  the  quarter  sessions. 
Hayes,  Serjt.  showed  cause  against  a  rule  calling  on 
the  justices  of  Warwickshire  to  show  cause  why  a 
mandamus  should  not  issue,  directing  them  to  issue 
their  warrant  of  distress  to  levy  a  poor-rate  assessed 
upon  Mr.  Newsome  in  respect  of  a  house  at  Leaming- 
ton, of  which  he  was  the  occupier.  The  rule  had  been 
obtained  at  the  instance  of  the  overseers  of  Leaming- 
ton, the  justices  having  refused  to  issue  a  warrant, 
being  of  opinion  that  there  was  no  beneficial  occupa- 
tion. It  appeared  by  the  affidavits  that  Mr.  Newsome 
was  the  occupier  of  a  house,  orchard  and  garden.  He 
was  the  executor  of  a  relation,  the  Bev.  Clement  New- 
some,  on  whose  death  the  principal  part  of  the  furni- 
ture was  sold  in  May,  but  an  old  servant  was  left  in 
the  house  to  take  care  of  it,  and  certain  articles  of  fur- 
niture were  selected  by  him  and  remained  on  the  pre- 
mises for  his  use,  but  they  belonged  to  Mr.  Newsome. 
There  were  fruit-trees  and  vegetables  in  the  garden, 
which  appeared  to  have  been  cultivated.  The  question 
here  is,  whether  the  house  was  empty  or  not —was  there 
any  occupation  ?  The  question,  whether  the  occupa- 
tion is  a  rateable  occupation  or  not,  is  always  a 
matter  of  action :  (Milward  v.  Coffin,  2  W.  Black.) 
The  case  was  heard  before  the  justices,  who  came  to  the 
conclusion  that  there  was  no  beneficial  occupation,  and 
refused  their  warrant.  [Cockbcrx,  C.J. — This  is  an 
occupation  surely,  whether  beneficial  or  not ;  the  ques- 
tion of  rateability  is  not  one  for  the  sessions.]  No ; 
the  question  of  amount  is  only  fur  the  nessions.  The 
party  rated  msy  show  the  justices  that  he  is  not  a  rate- 
able occupier:  {Amhurst  v.  Somen,  3  T.  B.  37i; 
1  Nolan's  P.  L.  4th  edit  256.)  This  court  will  out 
interfere  where  the  justices  have  heard  and  exercised 
their  judgment  upon  the  application:  (ft.  v.  Morgan, 
618  ;  JL  v.  Renn,  6  T.  R.  198.)  In  such  a  case  the  court 
will  not  grunt  a  mandamus  to  compel  them  to  decide 
differently  and  issue  warrants.  If  the  justices  had  not 
heard  the  case,  the  proper  application  would  have  been 
that  they  should  hear  and  adjudicate.  [Cockbcbs, 
OJ.  referred  to  Marshall  v.  Pittman,  9  Bing.  595. 
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Q.B.] 


Bkg.  v.  The  Mayor,  &c.  op  Manchester. 


[Q.B. 


Cboxftox,  J. — That  case  was  confirmed  by  Overseers, 
4c  of  Birmingham  v.  Shaw,  10  Q.B.  868 ;  both  those 
cases  are  dead  against  you.]     The  question  before  the 
justices  was  rateable  occupation  or  no  rateable  occupa- 
tion ;  they  have  considered  and  decided,  and  the  question 
of  rateability  can  only  be  raised  by  action  ;  the  amount 
is  the  question  for  the  quarter  sessions :  (R.  v.  Painter, 
3  E.  &  B.  328 ;  R.  v.  Daman,  3  E.  &  B.  672,  were 
also  died.) 
JUbton,  contra,  was  not  called  on. 
Cockbcrn,  C.  J. — I  am  of  opinion  that  this  rule 
should  be  made  absolute,  although  there  may  be  some 
conflict  of  authorities.    The  last  decision  is  The  Over- 
tetrs  of  Birmingham  v.  Shaw,  which  adopts  Marshall 
v.  Pittmmn,  and  that  case  established  that  whenever 
there  is  a  beneficial  occupation  the  property  is  to  be 
nted,  and  whenever  one  who  is  the  visible  occupier 
objects  that  his  occupation  is  not  beneficial,  the  objection 
is  a  matter  which  must  be  inquired  into  before  a  court 
of  appeal    It  is  at  the  quarter  sessions  that  the  owner 
au»t  seek  his  remedy,  and  if  he  does  not  do  that  we 
cannot  help  him.      If  a  man  lock  up  his  house  and  go 
sway,  he  might  say  he  was  not  in  actual  occupation ; 
but  if  there  be  occupation,  and  the  question  is  whether 
it  is  beneficial  or  not,  that  is  matter  of  appeal.    The 
distinction  is  obvious : .  a  man  cannot  be  rated  unless  he 
is  an  occupier,  and  when  the  occupation  is  doubtful, 
«ad  there  is  some  occupation,  but  whether  a  rateable 
one  or  not  is  disputed,  that  is  a  question  for  the  quarter 
sessions  on  appeal.     Now  here  there  was  an  occupa- 
tion ;  the  party  occupied  by  his  servant,  and  there  was 
property  liable  to  be  rated.  If  his  answer  was,  there  was 
an  occupation,  but  not  such  a  one  as  is  liable  to  be 
rated,  that  is  a  question  for  the  quarter  sessions.    That 
u  the  effect  of  the  late  decisions,  and  I  think  a  very 
proper  one.  The  courts  are  anxious  to  avoid  a  conflict  of 
jwvdiction,  and  I  think  the  distinction  is  very  properly 
kk«L   It  would  be  inconvenient  to  give  jurisdiction  to 
Justices  in  petty  sessions  as  distinguished  from  quarter 
Kseona.     R.  v.  Morgan,  cited  by  my  brother  Hayes, 
is  b  his  favour ;  but  The  Overseen  of  Birmingham  v. 
Shm  is  of  later  date,  and,  in  my  opinion,  is  a  sounder 
new  of  the  question. 

Cbomptos,  J. — I  am  of  the  same  opinion.  We 
have  often  decided  lately  that,  when  justices  have 
vfed,  we  will  not  allow  matter  to  be  set  up  which  is 
nutter  of  appeal ;  to  that  there  has  been  an  exception, 
**■»  when  there  has  been  no  occupation,  which  ques- 
tion may  be  raised  in  an  action.  R.  v.  Justices  ofBir- 
nmgkam  has  decided  that  occupation  or  no  occupa- 
tuQ  is  for  the  justices,  and  that  is  the  most  correct 
T*w,  and  I  should  be  sorry  to  disturb  it;  and  the 
question  of  rateability  or  not  of  the  occupation  is  for 
***  sessions.  That  is  distinctly  laid  down  in  that 
e*e,  which  adopts  Marshall  v.  Pittman.  I  entirely 
*gree  with  the  rale  of  law  as  laid  down  by  Lord  Den- 
Qan;  besayspOQ.  B.  881):  "  As  soon  as  the  land 
is  thowu  to  be  in  the  parish,  and  A  B.  to  be  the  occu- 
py, the  case  is  primd  fade  brought  within  the  sta- 
fBte  of  Elizabeth,  the  rate  on  its  face  is  good,  and 
jurisdiction  attaches ;  whether  that  prima  facie  case 
uu  be  answered  by  any  circumstances  affecting  the 
fairscter  of  the  occupation  is  matter  to  be  determined 
W  the  court  of  appeal  on  appeal  made." 
Hill  and  Blackburn,  JJ.  concurred. 


Monday,  May  7. 
Beo.  v.  Tub  Mayor,  &c.,  of  Manchester. 
Temptios-road — Non-repair — Indictment — Appor- 
tionment ofJme—3  Geo.  4,  c.  126,  s.  112. 
Part  of  a  footway  adjoining  a  turnpike-road  was 
gravel  and  part  paved  for  convenience  of  walking, 
and  it  was  taken  as  a  fact,  paved  to  the  necessary \ 
extent  for  practical  purposes,  although  on  each  side 
Mao.  Cas.] 


of  such  pavement  a  part  of  the  footway  remained 

gravelled: 
Held,  that  it  was  a  question  of  fact  whether  this  was  a 

pavement  or  paved  footway  within  the  3  Geo.  4, 

c.  126,  *.  112  ;  and  U  being  left  to  the  court,  the 

court  held  that  it  was  practically  such,  and  that, 

therefore,  the  trustees  were  exempted  from  liability 

to  repair  it  by  reason  of  sect.  112. 

Rule  nisi  calling  on  the  trustees  of  a  turnpike  road 
passing  through  the  township  of  Ghorlton-in-Medlock, 
to  show  cause  why  a  fine  of  49l  8*.  should  not  be 
apportioned  between  the  inhabitants  of  the  township 
and  the  trustees  of  such  toad. 

It  appeared  that  an  indictment  for  non -repair  of  a 
footway  adjoining  a  turnpike-road  leading  from  Man- 
chester to  Buxton  had  been  preferred  against  the 
Mayor,  &c,  of  Manchester  (the  township  of  Chorlton- 
in-Medlock  being  within  the  borough  of  Manchester), 
upon  which  they  had  been  convicted  and  sentenced  to 
pay  a  fine  of  49/.  8*.,  the  amount  necessary  to  satisfy 
the  repairs.  The  footway  adjoining  varied  in  breadth, 
from  2f  yards  to  3}  yards,  and  along  the  centre  a 
flagged  stone  pavement,  of  one  yard  in  width,  was  laid 
down  for  the  public  convenience.  The  remainder  of 
the  footway  on  each  side  of  the  pavement  was  graveL 

Webby  showed  cause.— The  only  question  is,  whether 
that  portion  of  the  footway  on  which  there  is  a  flagged 
stone  pavement  was  a  pavement  within  the  meaning  of 
the  Turnpike  Act,  3  Geo.  4,  c  126,  s.  112,  so  as  to 
exempt  the  trustees  from  liability,  and  cast  it  upon  the 
township.  The  3  Geo.  4,  c  126,  s.  110,  empowers  the 
court  to  apportion  the  fine  between  the  inhabitants  of 
the  parish,  township,  or  place,  and  the  trustees  of  the 
turnpike-road.  Sect  111  empowers  the  trustees  to 
make  and  repair  causeways  for  the  use  of  foot  passen- 
gers upon  the  side  of  the  turnpike-road.  And  sect. 
112  provides  that  nothing  in  the  Act  contained  as  to 
the  making  or  maintaining  any  causeway  or  footway 
shall  empower  the  trustees  to  lay  down,  continue,  repair, 
or  maintain  any  pavement,  or  any  paved  or  pitched 
causeway  or  footpath,  but  every  such  pavement,  paved 
or  pitched  causeway  or  footway  shall  be  made,  repaired 
and  maintained  at  the  costs  of  the  inhabitants  of  the 
town,  &c.,  or  by  such  other  persons  as  shall  be  liable 
to  make,  maintain  and  repair  the  same.  It  is  submitted 
that  this  was  a  paved  footway  within  that  section. 
The  parties  are  desirous  of  having  the  opinion  of  the 

court. 

Monk  and  MeUieh  in  support  of  the  rule.— This  is 
a  footway  partly  paved  and  partly  gravel,  and  there- 
fore does  not  fall  within  sect.  112.  [Hill,  J. — Sect. 
110  seems  only  to  refer  to  indictments  for  non-repair 
of  highways  being  turnpike-roads,  and  not  to  footways 
or  causeways  adjoining  the  roads.]  In  Loveridge  v. 
Hodsott,  2  B.  &  Aid.  602,  it  was  considered  that,  by 
the  111th  section  of  3  Geo.  4,  c  126,  the  footway  did 
form  part  of  the  turnpike-road. 

Cockburn,  C  J. — This  is  a  question  of  fact.  Is 
this  a  pavement  or  a  paved  footway  or  uot  ?  A  certain 
portion  of  the  footway  is  paved,  and  a  certain  portion 
not.  It  would  be  extremely  inconvenient  to  divide  it 
into  two  portions,  one  of  which  is  to  be  repairable  by 
the  parish  or  township  and  the  other  not;  and  the 
better  course  is  to  consider  the  whole  as  a  paved  foot- 
way, and  then  it  follows  that  the  trustees  are  not  liable 
to  repair  it  by  the  112th  section  of  the  3  Geo.  4, 

c.  126. 

Crompton,  J.— This  is  a  question  of  degree,  and  I 
think  that  we  must  take  it  that  it  was  a  paved  foot- 
way to  the  extent  that  was  practically  necessary  for 
the  public  to  walk  upon  it  The  consequence  is,  that 
the  burden  of  repairing  it  will  be  thrown  on  the  town- 
ship, aod  not  on  the  turnpike  trustees. 
Hill  and  Blackburn,  JJ.  concurred. 

Rule  absokUe  as  to  the  sum  of  Ml,  and  dis- 
charged as  to  the  residue. 

Q 
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Reg.  r.  Fox— Ex  parte  H.  E.  Ellis — Ellis  v.  Woodbijidge. 


[C.  B. 


Reg.  v.  Fox. 
Indictment — Certiorari — Costs — Prosecution  instituted 

by  town  council. 
A  prosecution  was  directed  to  be  instituted  by  the  town 

council  of  a  municipal  borough,  and  two  members  of 

the  council  instructed  the  attorney  who  conducted  it 

and  rendered  themselves  liable/or  the  costs  to  him. 

The  defendant  removed  the  indictment  by  certiorari, 

entering  into  the  usual  recognisance : 
Held,  that   the  two  cottncillors  were  entitled,  by  the 

5  Will.  $  J/,  c.  1 1,  to  costs  from  the  defendant  on 

conviction. 

Rule  nisi  calling  on  the  defendant  to  pay  to  the  pro- 
secutors the  costs  of  the  prosecution  and  proceedings  in 
error. 

The  defendant,  being  clnrk  to  the  justices  of  the 
borough  of  Newport,  was  convicted  on  an  indictment 
under  the  5  &  6  Will.  4,  c.  76,  s.  102,  charging  him 
with  being  interested  in  certain  fees  received  by  his 
partner,  Charles  Prothero,  the  clerk  of  the  peace  for  the 
county,  on  the  prosecution  of  offenders  committed  from 
the  borough  for  trial  at  the  quarter  sessions  for  the 
county.  The  indictment  was  removed  by  certiorari 
into  this  court,  on  the  usual  recognisance  required  by 
the  16  Vict.  c.  30,  a.  5,  and  the  defendant  afterwards 
brought  error  upon  the  judgment,  and  the  Court  of  Ex. 
Ch.  affirmed  the  judgment  Previous  to  the  indict- 
ment a  quo  warranto  was  applied  for  against  the 
defendant,  with  the  view  of  removing  him  from  his 
office  of  clerk  to  the  borough  justices,  on  account  of 
his  said  partner  being  interested  in  the  prosecutions, 
Imt  this  court  held  that  a  quo  warranto  would  not  lie. 
On  that  occasion  Messrs.  Shepherd  and  Townsend, 
members  of  the  town  council,  became  the  relators,  but 
the  costs  of  the  defendant  on  the  quo  warranto  were 
paid  by  the  town  council.  It  further  appeared  that 
the  prosecution  of  the  defendaut  was  directed  by  the 
town  council,  and  sanctioned  by  a  public  meeting  of  the 
burgesses.  Messrs.  Townsend  and  Shepherd  in- 
structed the  attorney  for  the  prosecution,  and,  no 
doubt,  had  rendered  themselves  liable  to  him  for  the 
costs. 

Phipson  showed  cause.  —  Messrs.  Townsend  and 
Shepherd  are  merely  nominal  prosecutors,  the  town 
council  being  the  real  prosecutors,  and  the  question  is, 
whether  mere  nominal  prosecutors  are  within  the 
16  Vict,  c  30,  a.  5,  which  requires  the  recog- 
nisance on  removal  of  an  indictment  by  certiorari  to 
contain  a  provision  that  the  defendant  in  case  of  con- 
viction shall  pay  to  the  prosecutor  his  costs  incurred 
subsequent  to  the  removal  of  such  indictment.  Under 
the  5  Will.  &  M.  c  11,  s.  3,  the  prosecutor  must 
be  some  u  person  aggrieved "  to  entitle  him  to  the 
costs ;  and  in  R.  v  Cook,  1  Man.  &  Ry.526,  it  was  held 
that  when  the  costs  are  defrayed  by  subscription,  and 
the  nominal  prosecutors  incur  no  expense,  they  are  not 
entitled  to  costs  as  prosecutors  within  5  Will.  &  M., 
c  11,  8.  3:  (see  also  Gray  on  Costs,  457.)  If  the  town 
council  can  legally  contract,  they  have  done  so  in  this 
case  with  the  attorney  for  the  prosecution.  In  JR.  v. 
Wilson,  1  E.  &  B.  597,  the  costs  of  an  indictment  by 
order  of  the  Lord  Mayor  and  prosecuted  by  the  city 
solicitor,  and  removed  by  certiorari,  were  held  not 
recoverable  under  the  5  Will,  or  M.  c  11,  s.  3. 

Welsby,  in  support  of  the  rule,  was  not  called  upon. 

Cockburn,  C.J. — This  case  falls  within  the  princi- 
ple that  has  been  acted  upon,  and  Messrs.  Townsend 
and  Shepherd  were  persons  aggrieved  within  the  mean- 
ing of  the  5  Will.  &  M.  They  authorise  their  names 
to  be  used  and  mide  themselves  responsible  for  tie 
costs.  There  is  not  the  slightest  reason  for  saying  that 
they  were  put  forward  for  the  purpose  of  protecting 
persons  in  the  background. 

Crompton,  J. — The  case  of  Arnold  v.  Mayor  of 
Poole,  4  M.  &  G.  860,  shows  that  the  parties  who 
give  the  instructions  to  the  attorney,  make  themselves 


liable  to  him.     This  case  is  similar  to  R.  v.  Williams, 
6  Q.  B.  273.  Rule  absolute. 

Tuesday,  May  8. 
Ex  parte  H.  E.  Ellis. 
Attorney's    bill    of  costs— Taxation— Settlement  in 

account — Application    within    a   month — Taxable 

items. 

Cooke  Evans  moved  to  refer  the  bill  of  costs  of 
Fredk.  Patey  Chappel,  an  attorney,  to  the  master  for 
taxation.  An  application  had  been  made  to  Martin, 
B.  at  chambers,  who  made  an  order  giving  leave  to  the 
attorney  to  add  items ;  that  order  was  abandoned,  and 
had  not  been  drawn  up.  It  appeared  that  Chappel  had 
acted  as  attorney  for  Hy.  Emly  Ellis,  the  applicant,  in 
obtaining  a  loan,  and  he  sent  in  a  bill  of  costs  to  the 
amount  of  SOL  13*.  The  attorney  on  the  balance  of 
accounts  owed  a  large  sum  to  Ellis,  and  he  gave  him  a 
promissory  note  for  520Z.,  there  being  a  memorandum 
at  the  bottom  of  the  account,  signed  by  Chappel,  that 
the  settlement  of  account  was  without  reference  to  any 
dispute  arising  on  the  question  of  the  amount  of  the 
bill  of  costs.  The  bill  was  delivered  on  the  15th 
March,  the  settlement  of  the  account  was  on  the  16th, 
and  the  order  of  Martin,  B.  was  within  a  month  of  the 
delivery.  It  was  now  contended  that  the  learned  baron 
had  treated  this  settlement  of  account  as  a  payment  of 
the  bill — that  there  was  no  discretion  in  the  judge,  but 
that  it  was  imperative  on  him  to  make  the  order  if  the 
application  was  made  within  the  month  of  delivery : 
(6  &  7  Met  c  37,  ss  37,  41.) 

Rule  granted  subject  to  there  being  taxable  items 
in  the  bill. 


COURT  OF  COMMON  BENCH. 

Reported  by  Danixl  Thomas  Evaxb  and  R.  Yaughas 
Williams,  Ejqrs.,  Barrlstera-at-Law. 


Monday,  April  23. 

Ellis  v.  Woodbbidgk. 

Duty  of  surveyor  of  parish— b  f  6  WUL  4,  c  50— 

Leaving  public  bridle  and  footways. 
In  an  information  under  the  5  £  6  WUL  4,  c  50, 

against  the  surveyor  of  a  parish  for  not  putting  up 

posts  across  a  public  bridleway  and  footway  at  Us 

extremities : 
Held,  that  he  was  not  bound  by  the  Act  to  do  so. 

This  was  an  information  against  the  surveyor  of  the 
parish  of  Pinner  for  not  putting  up  posts  at  the 
entrance  of  a  bridleway  in  his  parish.  The  following 
cose  was  stated  under  20  or  21  Vict  c,  43,  for  the 
opinion  of  this  court. 

At  a  petty  session  of  the  peace,  holden  in  and  for 
the  division  of  Gore,  in  the  county  of  Middlesex,  on 
Wednesday  the  17th  Aug.  1859,  before  us  the  under- 
signed, being  justices  acting  in  and  for  the  said  county 
and  division  aforesaid,  one  Jason  Woodbridge  was 
charged  in  and  by  a  certain  information,  "  for  that,  on 
the  29th  July  last,  at  Pinner,  in  the  said  county, 
he  being  then  and  there  the  surveyor  of  the  highways 
of  Pinner  aforesaid,  did  then  and  there  wilfully  neglect 
his  duty  as  such  surveyor  by  not  putting  up  posts  on 
a  certain  bridleway  and  footway  leading  from  Pinner 
to  Eastcott,  to  secure  the  same  from  being  passed  over 
and  spoiled  by  waggons,  wains,  carts,  or  carriages,  the 
same  being  a  public  bridleway  and  footway  only,  con- 
trary to  the  form  of  the  statute  5  &  6  Will.  4,  c.  50, 
whereby  he  had  rendered  himself  liable  to  a  penalty  of 
not  exceeding  5£"  And  the  said  parties  respectively 
being  then  present,  the  said  information  was  duly 
heard  by  us,  and  upon  such  hearing  we  adjudged  that 
the"  said  information  should  be  dismissed  with  costs. 

And  whereas  the  said  John  Ellis  hath,  pursuant  to 
the  provisions  of  the  statute  first  hereinbefore  men- 
tioned, given  us  notice  and  required  us  to  state  and 
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sign  a  case  setting  forth  the  facts  and  grounds  of  oar 
determination  upon  the  hearing  of  the  said  informa- 
tion, in  order  that  he  might  take  the  opinion  of  the 
Court  of  C.  P.  thereon. 

Now  we  the  said  justices,  pursuant  to  such  notice  and 
the  provisions  of  the  statute  aforesaid,  do  hereby  state 
and  sign  such  case  as  follows : — 

At  the  hearing  of  the  said  information  the  informant 
cited  the  5th  section  (the  interpretation  clause)  of  5  & 
6  Will.  4,  c  50,  which  enacts,  4*  That  the  word  *  high- 
way '  shall  be  understood  to  mean  all  roads,  bridges 
(not  being  county  bridges),  carriage-ways,  cartways, 
horseways,  bridleways,  footways,  causeways,  churchways 
and  pavements." 

And  also  the  24th  section  of  the  said  Act  whereby 
it  is  enacted, (i  That  the  surveyor  of  every  parish  shall, 
with  the  consent  of  the  inhabitants  in  vestry  assembled, 
st'-mre  horse  causeways  and  foot  causeways  by  posts, 
Mocks,  or  stones  fixed  in  the  ground,  or  by  banks  of 
earth  cast  up  or  otherwise,  from  being  passed  over  and 
spoiled  by  waggons,  wains,  carts  or  carriages,  at  the 
cost  of  the  parish.** 

And  also  the  81st  section  of  the  same  Act,  whereby 
it  is  farther  enacted,  "That  if  any  gate  across  any 
public  cartway  shall  be  less  than  ten  feet  wide,  or  any 
gate  across  any  public  horseway  shall  be  less  than  five 
feet  wide  clear  between  the  posts  thereof,  then  and  in- 
every  such  case,  upon  notice  in  writiug  from  the  sur- 
veyor to  the  person  to  whom  the  gate  shall  belong,  left 
st  the  dwelling-house  of  such  person  or  his  steward  or 
agent,  requiring  him  to  enlarge  the  same,  if  such  per- 
son shall  neglect  for  the  space  of  twenty-one  days  after 
&och  notice  shall  have  been  left  as  aforesaid  to  remove 
or  enlarge  such  gate,  he  shall  forfeit  a  sum  not  exceed- 
ing  ten  shillings  for  every  day  he  shall  so  neglect  to 
remove  or  enlarge  such  gate  as  aforesaid." 

lie,  the  said  informant,  also  put  in  an  extract  from 
an  award  made  by  certain  commissioners  appointed  in 
pursuance  of  the  Act  43  Geo.  3,  intituled  "  An  Act  for 
dividing,  allotting  and  inclosing  the  open  and  common 
fields,  commons  and  waste  grounds  within  the  parish  of 
Harrow,  in  the  county  of  Middlesex,"  who  thereby  set 
oot  a  roadway  in  the  words  following : 

fc4  No.  65.  Road  to  Eastcotl.—  One  other  private  car- 
riage-road and  public  bridle  and  footway  of  the  breadth 
of  twenty-five  feet,  branching  out  of  the  last  described 
road  (No.  641 )  and  extending  in  a  westward  direction 
over  the  north  side  of  Pinner-marsh  to  the  extent 
thereof,  and  thence  southward,  and  again  westward, 
over  Down-field,  to  a  bridleway  set  out  in  the  parish  of 
Koi-iip.** 

The  situation  of  this  private  carriage-way  and  public 
bridleway  and  footway  is  in  the  hamlet  of  Pinner,  in 
the  parish  of  Harrow,  and  is  of  the  width  of  twenty- 
five  feet  between  the  boundary-hedges  of  the  land,  that 
on  the  north  side  being  of  old  inclosures,  and  that  on 
the  sooth  side  of  land  inclosed  by  the  commissioners, 
2nd  leads  from  a  bye-road  in  the  hamlet  of  Pinner  to  a 
bye-road  in  the  parish  of  Eastcott 

Some  years  ago  a  small  quantity  of  gravel  was  laid 
along  the  centre  of  it,  of  the  width  of  six  or  seven 
feet,  the  remainder  on  each  side  being  green  sward.  It 
b  used  as  a  cartway  by  the  fanners  going  to  and  re- 
taining from  their  land  abutting  on  each  side.  It  meets 
ffid  is  joined  at  the  boundary  of  the  hamlet  of  Pinner 
ty  a  public  bridleway,  duly  set  out  by  commissioners 
appointed  by  Act  of  Parliament,  44  Geo.  3,  intituled 
*  An  Act  for  inclosing  lands  in  the  parish  of  Ruislip, 
tfbenrise  Riselip,  in  the  county  of  Middlesex. 

It  was  also  given  in  evidence  by  the  informant  that 
for  the  last  forty  years  posts  had  been  placed  across  the 
said  public  bridleway  and  footway  at  the  end  of  the  said 
private  carriageway  and  at  the  boundary  of  Pinner  and 
Bualip  at  the  point  where  it  meets  the  public  bridleway 
belonging  to  the  parish  of  Ruislip,  and  that  they  had  been 
I"t  op  from  time  to  time  at  the  cost  of  the  hamlet  of 


Pinner  by  the  surveyor  for  the  time  being,  and  so 
maintained  until  about  two  years  ago,  since  which  time, 
for  want  of  their  restoration,  the  private  carriageway 
and  public  bridleway  and  footway  had  been  used  as  a 
public  highway  by  persons  travelling  over  them  in 
carriages,  to  the  detriment  of  the  public  bridleway  and 
footway.  On  the  part  of  the  defendant  it  was  admitted 
that  posts  had  been  from  time  to  time  put  up  at  the 
boundary  of  the  parish,  but  that  about  two  years  ago 
the  then  existing  posts  were  forcibly  removed;  that 
they  had  been  reinstated  six  several  times  at  a  con- 
siderable expense  (on  two  occasions  with  iron  posts), 
and  as  often  destroyed ;  that  a  reward  had  been  offered 
for  the  apprehension  of  the  offenders,  and  every  other 
step  taken  by  him  as  the  surveyor  of  the  highways  of 
Pinner  to  sustain  the  said  road  as  a  private  carriage 
road  and  public  bridleway  and  footway. 

And,  further,  that  men  had  been  apprehended  in 
the  fact  of  cutting  the  iron  posts  asunder  at  midnight, 
and  on  being  taken  before  the  magistrates  asserted 
that  they  had  a  right  to  the  free  use  of  the  road  in 
question  for  the  whole  width  of  twenty-five  feet  as  a 
public  footway ;  that  they  were  exercising  that  right, 
and  that  the  magistrates  had  therefore  no  juris- 
diction. 

The  80th  section  of  the  said  Act,  5  &  6  Will.  4,  c 
50,  enacts  "  That  the  said  surveyor  shall,  and  he  is 
hereby  required  to  make,  support  and  maintain,  or 
cause  to  be  made,  supported  and  maintained,  every 
public  cartway  leading  to  any  market-town  twenty  feet 
wide  at  the  least,  and  every  public  horseway  eight  feet 
wide  at  the  least,  and  to  support  and  maintain  every 
public  footway  by  the  side  of  any  carriage-way  or  cart- 
way three  feet  wide  at  the  least,  if  the  ground  between 
the  fences  including  the  same  will  admit  thereof." 

And  whereas  upon  the  hearing  of  the  said  informa- 
tion, we  were  of  opinion  that  the  21st  section  of  the 
5  &  6  Will.  4  contemplates  the  erection  of  posts,  &c 
against  footways,  causeways  aud  bridleways  by  the 
side  of  carriage-ways  for  the  purpose  of  protecting 
them  against  injury  or  damage  by  waggons,  wains, 
carts  or  carriages,  and  does  not  contemplate  the  erec- 
tion of  posts,  &c  at  the  extremities  of  such  ways  for 
the  purpose  of  protecting  the  carriage-ways,  bridle- 
ways and  footways  from  trespassers. 

Secondly,  that  the  said  section  does  not  intend  the 
protection  by  posts  of  private  carriage  or  other  ways 
against  trespassers  from  adjoining  public  ways. 

Thirdly,  that  the  commissioners  acting  under  the 
Harrow  Inclosure  Act  having  set  out  a  certaiu  space  of 
ground  of  the  width  of  twenty-five  feet  as  a  public 
bridleway  and  footway,  as  well  as  a  private  carriage- 
road,  without  describing  the  boundaries  of  each,  it  is  not 
competent  to  the  surveyor  of  highways  to  determine 
such  respective  boundaries  by  erecting  posts  at  the 
extremities  of  such  ways. 

Fourthly,  that  the  public  claiming  bond  fide,  a  right 
of  user  of  the  entire  way,  it  was  a  question  of  title, 
and  consequently  we  had  not  jurisdiction. 

For  these  reasons  we  dismissed  the  complaint. 

Whereupon  the  judgment  of  the  said  Court  of  Com- 
mon Pleas  is  required  as  to  whether  or  not  we  the  said 
justices  were  correct  in  point  of  law  in  our  determina- 
tion as  aforesaid,  or  as  to  what  should  be  done  in  the 
premises.  £.  W.  Cox. 

H.  H.  B.  Hern. 

Karslake  for  the  appellant. — By  sect.  24  of  5  &  6 
Will.  4,  c  50,  the  surveyor  is  bound  to  secure  the 
public  bridleways  and  footways  by  posts  and  stones, 
which  he  has  not  done  here. 

J.  A.  Russell,  for  the  respondent,  was  not  called  on. 

Krle,  C.J. — In  this  case  I  am  of  opinion  that  the 
deci-ion  of  the  justices  was  correct.  Where  public 
bridleways  and  footways  have  been  raised,  which  is 
common  in  various  parts  of  England,  the  surveyor  of 
the  parish  is  bound  to  mark  them  out  with  posts  or 
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stones,  so  that  carts  cannot  go  out  of  their  own  road 
on  to  them.  The  Legislature  has  devoted  a  part  of 
a  road  for  walking  and  riding  upon,  but  it  never  in- 
tended that  the  entrance  was  to  be  stopped  in  the  way 
that  the  surveyor  is  here  called  upon  to  do ;  and  if  any 
one  did  enter  upon  it  with  a  waggon  or  carriage,  an 
action  of  trespass  would  prevent  him  from  doing  so 
again.  If  the  posts  were  only  put  up  at  the  end  of 
the  road,  there  would  be  nothing  to  prevent  any  one 
entering  on  it  at  the  side ;  but  I  do  not  think  that  the 
surveyor  is  bound  to  put  up  Anything  at  the  entrance, 
for  if  so  he  might  put  up  a  bank  at  the  end,  which 
might  to  some  people  be  very  inconvenient. 

VVilles,  J. — I  am  of  the  same  opinion.  The  con- 
struction to  be  put  upon  the  statute  must  be  in  refer- 
ence to  what  may  usually  happen,  and  not  in  reference 
to  wagg.ms,  the  owners  or  drivers  of  which  may  choose 
to  commit  an  act  of  trespass. 

Byles,  J.  concurred. 

Judgment  for  the  respondent  (a) 


COURT   OF   EXCHEQUER. 

Beported  by  F.  Bajlkt  and  John  Dchbab,  Esqra,  Barrlsters- 

at-Law. 


Monday,  April  23. 

Price  v.  Taylor. 

Building  society — Trustees   of— Signing  promissory 

note  as  such — Personal  responsibility. 
The  defendant  gave  to  the  plaintiff  a  promissory  note, 
heading  the  note  with  the  name  of  a  building  so- 
ciety, and  adding  after  his  name  thereto  subscribed 
"trustee."  In  an  action  against  the  defendant  upon 
the  note,  he  pleaded  that  it  teas  made  by  a  certain 
building  society,  whereof  he  was  a  member  with 
others  ;  that  it  was  not  made  by  him  otherwise  than 
as  such  member ;  and  thai  divers  persons  were  trus- 
tees and  liable  by  virtue  of  the  Acts  of  Parliament 
•n  that  behalf  to  be  sued  as  such  upon  the  contracts 
of  the  society.  To  this  plea  there  was  a  demurrer : 
Held,  that  the  plea  was  bad,  and  the  defendant  per- 
sonally liable  on  the  promissory  note  he  had  so 
signed. 

Action  by  the  payee  against  the  maker  of  a  promis- 
sory note,  of  which  the  following  is  a  copy :  — 
u  Midland  Counties  Building  Society,  No.  3. 

"  Birmingham,  March  12, 1858. 
"  Two  months  after  demand  in  writing  we  promise 
to  pay  Mr.  Thomas  Price  the  sum  of  one  hundred 
pounds  with  interest  after  the  rate  of  six  pounds  per 
cent,  per  annum,  for  value  received. 

"100JL  "  W.R.  Heath,  )-__♦-„ 

"Johs  Taylor,)  lru8tee8- 
"  W.  D.  Fisher,  Secretary.** 
The  declaration  also  contained  counts  for  money 
lent,  interest,  and  on  account  stated. 

Plea  to  the  whole  declaration,  that  the  several  con- 
tracts in  the  declaration,  and  each  and  every  of  them, 
were  made  and  entered  into  by  a  certain  building 
society,  whereof  the  defendant  and  divers  other  persons 
at  the  time  of  the  making  of  the  contract  were  and  are 
a  Building  Society,  duly   established   under  and  by 

(a)  The  point  decided  by  this  case  la  of  considerable  im- 
portance, and  may  be  briefly  stated  thus.  The  84th  section 
of  A  ft  6  Will.  4,  c  50,  directs  the  surveyor  to  secure  nurse 
causeways  and  foot  causeway*  by  posts,  blocks,  or  stone* 
fixed  in  the  ground,  or  by  banks  of  earth  cast  up  or  otherwise 
from  being  spoiled  by  waggons,  wains,  Ac.  The  question 
was,  whether  this  required  the  surveyor  to  erect,  or  to  keep 
erected,  posts  across  a  road,  asserted  to  be  only  a  horse 
causeway,  so  aa  to  prevent  carts  and  carriages  from  going 
over  it.  The  magistrates  by  whom  the  case  was  tried,  de- 
termined that  no  such  duty  was  incumbent  upon  the  sur- 
veyor, and  that  the  posts,  Ac,  designed  by  the  Act  were 
to  be  erected  by  th*  side  of  causeways,  so  as  to  keep  vehicles 
or  horses,  Ac^  from  going  from  their  own  proper  causeway 
to  the  other.    And  the  court  held  this  interpretation  of  the 

t  to  be  the  right  one. 


virtue  of  the  provisions  of  the  6  &  7  WilL  4,  c  32, 
for  the  regulation  of  building  societies  and  all 
the  other  statutes  in  that  behalf,  members; 
that  is  to  say,  the  No.  3  Midland  Counties, 
the  rules  of  which  society  were  duly  certified,  &c, 
and  all  other  matters  and  things  required  by  the  sta- 
tutes duly  performed  in  pursuance  of  the  statutes  to 
constitute  the  society  a  building  society  within,  and 
subject  in  all  respects  to,  the  provisions  of  the  Acts ; 
and  the  contracts  were  not,  nor  was  any  or  either  of 
1  hem,  made  by  the  defendant  otherwise  than  ss  a 
member  of  the  society,  together  with  the  other  mem- 
bers, and  that  at  the  time  of  the  commencement  of 
this  suit  divers  persons  were  trustees  of  the  society 
duly  appointed  in  all  respects  as  required  by  the  Acts 
and  by  the  rules  of  the  society,  and  liable  by  virtue  of 
the  Acts  to  be  sued  as  such  upon  all  the  contracts  of 
the  society. 

Demurrer  to  the  plea. 

Quoin  for  the  plaintiff.— The  plea  U  clearly  no 
answer  to  the  action.  By  the  1st  section  of  the  6  & 
7  WilL  4,  c  32  (the  Building  Societies  Act),  the 
building  society  is  authorised  to  make  roles  and  regu- 
lations for  its  government,  and  by  sect  3  may  be  made 
to  provide  forms  of  conveyance,  &c,  or  other  instru- 
ments which  may  be  necessary  for  carrying  the  pur- 
poses of  the  society  into  execution.  Sect.  4  incorpo- 
rates the  10  Geo.  4,  c.  56,  and4  &  5  WTO.  4,  c  40  (the 
Friendly  Societies  Acts>  The  10  Geo.  4.  c  66,  s.  11, 
enacts  that  the  trustees  or  treasurer  may  give  bonds, 
and  in  the  21st  section  that  the  effects  of  the  associa- 
tions are  to  be  vested  in  the  trustees  or  trustee  for  the 
time  being,  and  they  are  thereby  empowered  to  bring 
actions,  &c.  Yet  there  is  no  provision  containing  any 
express  or  implied  power  to  the  trustee  of  a  building 
society  to  borrow  money  upon  promissory  notes,  or  to 
bind  such  societies  by  issuing  them ;  the  very  objects 
to  be  attained  by  a  building  society,  if  such  were  the 
case,  would  be  frustrated,  and  it  is  wholly  against  the 
intention  and  spirit  of  the  Acta.  On  the  face  of  the 
note,  it  purports  to  be  made  by  the  defendant  person- 
ally; it  is  for  value  received— money  lent,  in  fact— and 
there  is  nothing  whatever  to  exempt  him  from  being 
personally  liable:  {Mare  v.  Charles,  5  E.  &  B.  978; 
Healey  v.  Story,  3  Exch.  3 ;  PenUvU  v.  ConneU,  5 
Exch.  381.)  There  is  a  count  in  the  declaration  npon 
the  account  stated,  and  the  plea  can  be  no  answer  to  that 

Gray,  contra,  for  the  defendant,  in  support  of  the 
plea. — The  question  is,  whether  this  plea  is  not  an 
answer  to  the  action.  The  plea  states  in  substance 
that  the  contracts  on  which  the  defendant  is  sued  were 
made  and  entered  into  with  the  building  society,  of 
which  the  defendant  was  a  mere  trustee  only.  That 
upon  the  pleadings  must  be  now  taken  to  be  true.  Does 
the  law  allow  such  contracts?  By  the  Acts  of  Parlia- 
ment referred  to  the  building  society  is  empowered  to 
make  rules  for  its  own  government,  and  it  may  have 
made  a  rule  enabling  the  trustees  to  raise  money  by 
promissory  n«»tes.  Trustees  have  in  conducting  the 
affairs  of  the  society  many  duties  to  perform,  such  as 
bringing  actions,  defending  suits,  and  the  like— is- 
suing shares,  if  considered  expedient,  before  sub- 
scriptions are  paid  up ;  and  for  any  of  these  purposes 
it  may  be  requisite  to  borrow  money  to  carry  on  the 
business  of  the  society.  Steward  v.  Greaves,  10  M.  & 
W.  711,  and  Forbes  v.  Marshall,  11  Exch.  166,  were 
referred  to. 

Quoin,  in  reply,  was  stopped  by  the  Court. 
Pollock,  C.B.— The  judgment  of  the  court  must 
be  for  the  plaintiff.  The  plea  means  nothing  more  than 
this:  that  what  professes  to  be  the  contract  between 
the  parties  was  not  so  in  reality,  but  something  else. 
The  defendant  does  not  deny  the  form  of  the  contract, 
as  stated  in  the  declaration,  but  contends  that  it  does 
not  render  him  personally  liable.  1  think  it  does,  sad 
that  it  is  not  competent  for  him  by  a  plea  to  say  that  a 
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written  document  means  something  different  from  what 
it  purports.  If  there  had  been  any  circumstances  in 
the  case  to  show  that  the  defendant  had  entered  into 
an  engagement  which  he  did  not  intend,  or  by  mistake, 
it  might  in  former  times  have  given  rise  to  the  appli- 
cation for  the  equitable  interference  of  the  court,  or 
form  now  grounds  for  an  equitable  plea  ;  but  it  is  not 
open  to  him  bj  plea  to  say  that  his  contract  meant 
something  different  to  what  it  professes  to  mean.  He 
b-ts  given  his  own  promissory  note  for  the  money  bor- 
rowed, and  it  appears  to  me  he  is  personally  liable 
upon  it. 

Martin,  B. — I  am  of  the  same  opinion.  The  way 
to  ascertain  the  meaning  of  a  written  document  is  to 
read  it ;  and  with  respect  to  promissory  notes  in  par- 
ticular, the  following  rale,  stated  by  Bay  ley,  B.  in  his 
Treatise  on  Bills  of  Exchange,  6th  edit.,  p.  79,  is  the 
correct  role,  and  has  been  so  considered  ever  since  I  have 
been  connected  with  the  profession  : — It  is  this,  u  Where 
a  bill  or  note  is  drawn  by  an  agent,  executor,  or  trustee, 
he  should  take  care,  if  he  mean  to  exempt  himself  from 
personal  responsibility,  to  use  clear  and  explicit  words 
to  chow  that  intention."  The  question  therefore  here 
is,  does  the  defendant  show  that  he  is  not  personally 
liable  ?  So  far  from  it,  I  think  he  shows  that  he  is 
personally  liable.  [The  learned  Baron  read  the  promis- 
sory note.]  Every  word  of  the  plea  may  be  true,  and 
yet  this  action  maintainable.  The  plea  states  that  the 
contracts  sued  on  were  made  by  a  building  society, 
whereof  the  defendant  and  divers  other  persons  were 
numbers — that  is  to  say,  the  No.  3  Midland  Counties 
Building  Society.  If  that  is  meant  as  contradiction  to 
the  written  document,  it  is  no  contradiction  to  it  at 
all.  But  the  plea  goes  on  : — "  The  contracts  were 
not,  nor  was  any  or  either  of  them,  made  by  the  defen- 
dants otherwise  than  as  members  of  the  society, 
together  with  the  other  members."  I  do  not  see  how 
that  makes  any  difference,  and  it  seems  to  be  a  very 
clear  case. 

Bra*  well,  B. — I  think  our  judgment  should  be  for 
the  plaintiff  on  this  demurrer,  but  I  do  not  quite  agree 
that  the  case  is  so  very  clear.  The  first  thing  is  to 
ascertain  the  proper  meaning  of  the  document  sued  on. 
It  says,  "  Two  months  after  demand  in  writing  we 
pinmise  to  pay  Mr.  Thomas  Price  the  sum  of  100/. 
with  interest  after  the  rate  of  six  per  cent,  per  annum, 
for  value  received,"  and  is  signed  by  two  persons  who 
pot  against  their  names  that  they  are  trustees,  and  a 
third  who  puts  his  name  that  he  is  secretary.  The 
natural  view  of  the  matter  is  that  these  persons  bind 
themselves  and  no  one  else.  It  is  true  they  describe 
their  own  offices  in  the  company,  but  do  not  undertake 
for  any  one  but  themselves.  The  difficulty  I  feel  is 
this.  I  think,  on  the  authority  of  Aggs  v.  Nicholson, 
X  H.  &  Nor.  165,  that  if  this  promissory  note  were 
made  by  the  defendant  and  taken  by  the  plaintiff  on 
the  understanding  that  it  was  not  to  he  binding  on  the 
defendant,  bat  on  some  one  else,  it  would  bind  none 
bat  those  whom  it  was  meant  to  bind.  The  defendant 
hat  not  shown  in  his  plea  that  this  was  a  promissory 
note  binding  on  the  society  and  not  on  himself.  I  doubt 
if  he  could  have  said  that,  or  proved  it  if  he  had  said 
»,  and  I  agree  that  the  plaintiff  is  entitled  to  judgment. 
Wilde,  B. — I  am  of  the  same  opinion.  The  pro- 
missory note  on  the  face  of  it  purports  to  bind  those 
who  signed  it ;  the  defence  in  substance  set  up  is,  they 
did  sign  it,  hut  only  as  agents  for  some  one  else,  that 
is  to  say,  this  building  society.  I  do  not  think  that  is 
a  sufficient  answer.  If  any  circumstances  took  place 
at  the  time  to  show  that  the  defendant  was  not  to  be 
personally  responsible  —  that  might  perhaps  be  a 
ground  of  equitable  plea.       Judgment  for  plaintiff, 

Wednesday,  April  25. 
Short  (appellant)  v.  Hudson  (respondent.) 
Tv+fihe  tolls — Gatekeeper  demanding  payment  twice 


on  same  day —  Van  carrying  goods  for  pay,  hire,  or 
reward. 
By  Hie  10  Geo.  4,  c.  59,  "An  Act  to  amend  an  Actof  the 
7  Geo.  4,  for  consolidating  tlte  trusts  of  the  several 
turnpike  roads  in  the  neighbourhood  of  the  metro- 
polis north  of  the  river  Thames, "  it  is  by  sect.  28 
provided  "  that  the  tolls  thereby  made  payable  shall 
be  paid  on  each  of  the  said  districts  for  every  horse  or 
beast  drawing  any  stage  coach,  van,  caravan,  waggon 
or  other  carriage  conveying  passengers  or  goods  for 
ptiy,  hire,  or  reward,  for  each  time  of  passing  along 
any  of  the  roads  in  I  fiat  district. 
A  general  carman  teas  applied  to  for  a  van  and  too 
horses  to  remove  some  goods  from  Hammersmith  to 
London,     Be  sent  the  empty  van  and  ht/rscs  on  their 
way  to  Hammersmith,  through  a  side-bar  turnpike 
toll-gate  on  that  trust,  to  which  the  aboee  Act  of 
Parliament  applied,  and  the  servant  man  then  and 
thtre paid  the  proper  legal  toll  of9d.  On  the  return 
of  the  van  laden  with  the  gi.ods  the  some  day  from 
Hammersmith  to  London,  the  collector  of  tolls  at  the 
Norland-hill    turnpike- gute,    on    the    same    trust, 
demanded  payment  again  (notwithstanding  the  ticket 
of  passing  and  payment  of  the  toll  on  the  same  day 
was  then  shown  to  hiin),  saying  a  van  carrying  goods 
for  pay  or  reward  must  jpay  each  time  of  passing. 
The  tvU  was  then  again  paid,  but  under  protest,  and 
the  collector  summoned  before  the  police  magistrate 
of  the  district,  who  adjudged  him  to  pay  a  penalty 
and  costs.     Upon  appeal  to  this  court : 
Held,  that  the  conviction  of  the  toll  collector  was  right, 
as  the  van  employed  as  *  toted  was  not,  under  the  cir- 
cumstances, a  van  carrying  goods  for  pay,  hire,  or 
reward  within  the  meaning  of  the  28th  section. 
This  was  an  appeal  from  the  decision  of  a  police 
magistrate,  who  had  convicted  a  turnpike-gate  keeper 
for  demanding  and  being  paid  a  toll  which  it  was  said 
he  had  no  right  to  receive.       Short,  the  appellant,  was 
a   collector  ef    tolls   at   the  Norland  turnpike-gate, 
situate  in  the  third  district  of  the  metropolis  turnpike- 
roads,   north  of    the  river  Thames,  in  the  parish  of 
Hammersmith,  Middlesex,  and  on  the  24th  Nov.  1859 
he  demanded  of  a  servant  of  Hudson  the  sum  of  9<£  as 
toll  for  a  van  drawn  by  two  horses,  the  property  of 
Hudson,  then  passing  through  the  gate,  the  servant 
having  previously,  on  the  same  day,  paid  the  toll  due 
for  the  same,  and  when  the  second  sum  of  9a\   was 
demanded  by  Short,  the  servant  produced  to  him  a  ticket 
denoting  the  payment  of  the  toll  for  the  said  van  and 
horses,  and  claimed  to  be  exempt  from  the  payment  of 
any  further  toll  by  reason  of  the  previous  payment. 
The  police  magistrate  at  Hammersmith  convicted  Short, 
and   adjudged  him  to  pay  a  penalty  of  2s.  6d.  and 
costs,  40*.      The  toll  collector  being  dissatisfied  with 
such  decision,  gave  due  notice  of  appeal,  and  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  court : — 
The  respondent  is  a  bonded  and  general  carman, 
and  proprietor  of  vans  and  carts  on  contract  or  job. 

The  appellant  is  the  collector  of  the  tolls  at  the 
Norland  toll-gate. 

On  the  day  named  in  the  summons  the  respondent's 
van  and  two  horses  were  hired  to  remove  some  house- 
hold furniture  from  Hammersmith  to  London. 

John  Kinton,  a  carman  in  the  employ  of  the  re- 
spondent, was  sent  from  London  with  the  van  to 
remove  the  said  furniture  from  Hammersmith,  and  upon 
his  arrival  at  the  Black  Lion  toll-gate  (which  is  in  the 
same  district  as  the  Norland  gate)  with  the  said  van 
empty,  the  collector  there  demanded  and  received  the 
sum  of  ninepence,  being  the  toll  payable  for  a  van 
drawn  by  two  horses.  A  ticket  was  given  to  Kinton, 
denoting  the  payment  of  the  said  toll,  who  then  pro- 
ceeded on  his  journey,  and  subsequently  on  the  same 
day  returned  with  the  same  van  and  horses  through  the 
Norland  gate,  the  van  being  then  laden  with  the  said 
furniture,  and  at  the  same  time  produced  to  the  ap- 
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pellant  the  ticket  which  he  had  previously  received, 
and  claimed  to  be  exempt  by  reason  of  such  previous 
payment ;  but  the  appellant  insisted  upon  the  toll 
being  again  paid.  The  appellant  having  appeared  upon 
summons  before  me  to  answer  to  the  respondent,  ad- 
mitted that  he  demanded  and  took  the  toll  upon  the 
return  of  the  van,  but  that  he  was  justified  in  doing  so 
under  the  provisions  of  the  Acts  regulating  the  metro- 
polis turnpike-roads  north  of  the  river  Thames. 

The  said  roads  are  regulated  and  governed  by  two 
Acts  of  Parliament ;  the  one  passed  in  the  seventh  year 
of  the  reign  of  Geo.  4,  intituled  u  An  Act  for  con- 
solidating the  trusts  of  the  several  turnpike-roads  in 
the  neighbourhood  of  the  metropolis  north  of  the  river 
Thames ;"  and  the  other  passed  in  the  10th  year  of 
the  same  reign,  intituled  "  An  Act  to  amend  an  Act 
of  the  seventh  year  of  his  present  Majesty  for  consoli- 
dating the  trusts  of  the  several  turnpike-roads  north  of 
the  river  Thames,  and  to  make  and  maintain  two  new 
or  branch  roads  to  communicate  with  the  said  metro- 
polis roads." 

The  tolls  payable  on  the  said  roads  upon  their  first 
formation,  under  the  7  Geo.  4,  c  142,  were  those  con- 
tained in  the  second  schedule  to  that  Act ;  but  by  the 
17  th  section  of  10  Geo.  4,  c  59,  such  tolls  were  to 
cease  to  be  payable  from  and  after  the  1st  Jan.  1830, 
a  fresh  scale  being  provided  by  the  19th  and  subse- 
quent sections  of  the  last- mentioned  statute ;  the  18th 
section  of  which  divides  the  roads  into  districts  for  the 
purpose  of  collecting  tolls.  It  is  admitted  that  9d.  is 
the  legal  toll  payable  for  a  van  and  two  horses  in  the 
district  in  question. 

By  the  25th  section  10  Geo.  4,  c.  59,  it  is  enacted 
as  follows : — "  Provided  always,  and  be  it  further 
enacted,  that  when  the  toll  by  this  Act  authorised  to  be 
taken  shall  have  been  once  paid  in  either  of  the  afore- 
said districts  for  or  in  respect  of  any  horse  or  other 
beast,  cattle,  or  other  stock,  no  further  toll  shall  be 
demanded  or  taken  during  the  same  day  (except  in 
the  cases  hereinafter  mentioned)  for  or  in  respect  of 
the  same  horse  or  other  beast,  cattle,  or  other  stock, 
at  any  other  gate  or  bar  within  the  same  district, 
or  on  returning  or  repassing  through  the  same  gate  or 
bar.,, 

By  the  28th  section  it  is  enacted,  "  Provided  also 
and  be  it  further  enacted,  that  the  tolls  hereby  made 
payable  shall  be  paid  on  each  of  the  said  districts  for 
every  horse  or  beast  drawing  any  stage-coach,  van, 
caravan,  waggon,  or  other  carriage  conveying  passen- 
gers or  goods  for  pay,  hire,  or  reward,  for  each  time  of 
passing  along  any  of  the  roads  in  that  district. n 

The  6th  section  of  the  7  Geo.  4  extends  the  powers 
and  provisions  of  the  General  Turnpike  Acts  (except  as 
the  same  are  by  that  statute  expressly  varied,  altered, 
or  repealed)  to  all  the  roads  mentioned  and  described 
in  the  first  schedule  -annexed  to  the  said  statute  of 
7  Geo.  4. 

The  respondent  contended  that  toll  having  been  paid 
for  the  van  at  the  Black  Lion  gate  on  its  journey  to 
remove  the  furniture,  he  was  exempt  under  said  25th 
section  from  the  payment  of  any  further  toll  on  that 
day  at  any  toll-gate  situate  within  the  district  in  ques- 
tion. 

The  appellant  contended  that  he  was  justified  in 
demanding  and  taking  a  second  toll  upon  the  return  of 
the  van,  on  which  occasion  the  horses  came  within  the 
28th  section  as  drawing  any  "van  conveying  goods 
for  pay,  hire,  or  reward,"  to  which  mode  of  employment 
there  is  attached  a  liability  to  pay  every  time  of  passing 
along  the  road. 

Whereupon  I  determined  that  the  appellant  was 
guilty  of  the  said  offence,  and  convicted  him  as  afore- 
said, upon  the  ground  that  he  was  not  justified  in 
demanding  a  second  toll  on  the  same  day  for  the  said 
▼an  and  horses,  the  said  van  employed  as  aforesaid  not 
being  a  stage-coach,  van,  caravan,  waggon,  or  other 


carriage  carrying  goods  for  pay,  hire,  or  reward,  within 
the  meaning  of  the  said  28th  section. 

If  the  court  be  of  opinion  that  the  appellant  was  not 
legally  entitled  to  demand  or  take  the  second  toll,  then 
the  conviction  to  be  confirmed.  But  if  the  court  be  of 
a  contrary  opinion,  then  the  conviction  to  be  quashed. 

Given  under  my  hand  this  26th  day  of  March,  at 
the  police-court  aforesaid. 

(Signed)        C.  O.  Dayxas. 

Huddleston,  Q.  C.  appeared  in  support  of  the  order 
of  the  magistrate.—  This  is  an  appeal  under  the  20  & 
2 1  Vict,  c  43,  and  the  question  is,  whether  a  collector  of 
turnpike  tolls  is  justified  in  demanding  a  second  toll  of 
a  man  who  had  gone  through  the  toll-gate,  or  a  side-bar 
toll-gate  within  that  turnpike  trust,  before  on  the  same 
day  when  he  paid  the  toll,  with  two  horses  and  an 
empty  van,  should  he  pay  a  second  time,  when  be 
afterwards,  and  on  that  day,  returned  with  the  van 
laden.  It  depends  upon  the  construction  to  be  pat 
on  the  10  Geo.  4,  c  59.  Sect.  25  says  that  when  the 
toll,  by  this  Act  authorised  to  be  taken,  shall  have  been 
once  paid  in  either  of  the  aforesaid  districts  for,  &c, 
no  further  toll  shall  be  demanded  or  taken  during  the 
same  day  (except  in  the  cases  hereinafter  mentioned*!, 
for  or  in  respect  of  the  same  horse,  &c  ,  at  any  other 
gate  or  bar  within  the  same  district,  or  on  returning 
or  repassing  through  the  same  gate  or  bar,  &c. ;  and 
by  sect.  28,  "that  the  tolls  hereby  made  payable 
shall  be  paid  on  each  of  the  said  districts  for  every 
horse  or  beast  drawing  any  stage-coach,  van,  caravan, 
waggon  or  other  carr  age,  conveying  passengers  or 
goods  for  pay,  hire,  or  reward,  for  each  time  of  passing 
along  any  of  the  roads  in  that  district."  Tbe 
principle  throughout  the  Acts  appears  to  be,  that  if  a 
party  has  paid  once  in  the  day  he  is  not  to  be  called 
upon  to  pay  again  except  in  the  case  of  stage-coaches, 
or  other  like  carriages  plying  for  hire,  and  conveying 
passengers  each  way.  The  learned  police  magistrate, 
Mr.  Dayman,  determined  that  the  appellant  was  guilty, 
and  &  nvicted  him  upon  the  ground  that  he  was  not 
justified  in  demanding  a  second  toll  on  the  same  day 
for  the  van  and  two  horses,  the  van  so  employed  not  being 
a  stage-coach,  van,  caravan,  waggon,  or  other  carriage 
carrying  goods  for  pay,  hire  or  reward,  within  the  meaning 
of  the  said  28th  section;  and  the  toll  haying  been  paid 
at  the  Black  Lion  gate  for  the  van  (when  going  empty) 
and  horses  on  the  journey  to  remove  the  furniture,  the 
respondent  was  exempt,  under  the  25th  section,  from 
the  payment  of  any  further  toll,  on  that  day  at  any 
toll-gate  situate  within  the  same  trust  or  district, 
because  he  does  not  come  within  the  terms  of  the  ex- 
ception afterwards  referred  to  in  the  28th  section  of 
that  Act     (He  was  then  stopped.) 

Joyce  {Levy  with  him),  contra,  for  the  appellant, 
was  called  upon. — The  toll  collector  was  justified  in 
demanding  and  taking  a  second  toll  upon  the  return  of 
the  van,  on  which  occasion  the  horses  came  within  the 
28th  section,  as  drawing  a  van  conveying  goods  for 
pay,  hire,  or  reward,  to  which  mode  of  employment 
there  is  attached  a  liability  to  pay  every  time  of  pass- 
ing along  the  road :  in  fact  it  comes  within  the  very 
words  of  the  section.  It  was  a  van  conveying  goods 
for  pay  and  reward,  and  the  28th  section  says  the  tolls 
thereby  made  payable  shall  be  paid  for  every  van  con- 
veying goods  for  pay  or  reward  for  each  time  of  passing 
along  such  roads.  The  van  and  horses  were  hired  fur 
the  express  purpose  of  conveying  the  owner's  goods 
from  Hammersmith  to  London.  [Pollock,  C.B.— 
The  hire  was  for  the  use  of  the  waggon,  not  for  the 
carriage  of  goods.]  Any  carriage  hired  to  convey 
goods,  and  going  empty  to  fetch  such  goods,  is  liable  to 
the  payment  of  the  toll  when  so  going  upon  these 
roads,  and  upon  the  return  of  such  carriage  laden  a 
second  toll  is  payable.  The  van  of  the  respondent 
was  a  carriage  employed  in  conveying  goods  for  hire, 
within  the  meaning  of  the  28th  section,  and  therefore 
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Ii.ibli  to  the  payment  of  toll  both  upon  going  and  upon 
n  turning.  The  27th  and  29th  sections  were  also  re- 
ft: a- J  to,  showing  that  hackney  coaches  and  post- 
ch.mes  are  lo  pay  each  time  of  passing  with  a  fresh 
hiring. 

Pollock,  C.B. — I  am  of  opinion  that  the  decision 
of  the  police  magistrate  in  this  case  was  quite  right, 
and  that  the  conviction  should  be  confirmed.  This 
<«nv<-vance  does  not  come  within  the  terms  of  the  28th 

•  

set  t:  >n  of  the  Ac:  of  Parliament  10  Geo.  4,  c.  59.  The 
w.rd  u»tagen  used  there  shows,  to  my  mind,  very 
c.cirly  what  the  clause  means.  Stage-coaches,  &c. 
annoying  passengers  for  hire  shall  pay  for  each  time  of 
pr.^ing  along  any  of  the  roads  ;  but  I  do  not  think  it 
« u«  the  intention  of  the  Legislature,  or  the  object  of 
the  Act,  that  an  empty  cart  paying  once  for  going 
tti  oajjh  the  gate  should  be  compelled  to  pay  again  re- 
turning laden  on  the  same  day :  it  was  not  a  stage  van 
or  wanton  within  the  terms  of  the  Act.  The  pay  was 
f«>r  the  use  of  the  waggon,  in  respect  of  that  particular 
rmner,  not  for  the  carriage  of  the  goods.  The  owner  of 
the  vehicle  was  not  a  carrier  of  goods,  he  was  the  letter 
out  of  a  van.  The  Act  applies  to  carriages  conveying 
pitls  for  hire,  and  not  as  here,  where  this  vehicle  was 
expressly  engaged  for  the  carriage  of  the  goods. 

Martin,  B. — I  also  think  it  is  clear  that  the  respon- 
deat was  not  subject  to  pay  this  double  toll,  for 
when  the  10  Geo.  4  is  looked  at,  it  shows  very  plainly 
vhst  was  intended.  The  26th  section  says  that  horses 
drawing  different  carriages  on  the  same  day  through 
the  gate  shall  pay  each  time  of  passing.  Sect  27, 
tL.4  any  postchaise  or  other  carriage  is  to  pay  each 
time  of  passing  with  a  fresh  hiring.  Sect.  29,  the 
sune  as  to  hackney  coaches,  chariot,  or  cabriolet,  that 
they  shall  pay  each  time  of  passing  with  a  fresh  hiring. 
And  the  28th  section,  upon  which  reliance  is  placed  for 
imposing  the  tolls,  was,  that  the  toll  shall  be  paid  for 
every  horse,  &c  drawing  any  stage-coach,  van, 
caravan,  waggon,  or  otjier  carriage  conveying  passengers 
or  goods  for  pay,  hire,  or  reward,  for  each  time  of  pass- 
ing ;  but  this  does  not  come  within  the  terms  of  that 
cuuae,  for  it  was  nothing  more  than  sending  a  van  and 
two  horses  out  to  Hammersmith  to  bring  a  load  of  goods 
from  there  into  London.  The  goods  being  at  Hammer- 
smith, a  van  was  sent  out  there  to  bring  them  in.  The 
contract  was  for  the  removal  of  the  goods  with  the 
van,  and  this  was  not  a  van  conveying  goods  for  hire 
as  intended  by  the  28th  section. 

Braxwell,  B.— I  am  also  of  opinion  that  the  police 
magistrate,  Mr.  Dayman,  was  right,  and  right  for  the 
reasons  be  has  himself  given  in  the  case  stated  for  us 
to  determine. 

Wilde,  B. — I  am  of  the  same  opinion.  On  the 
words  of  the  Act,  I  think  the  van  and  horses  employed 
far  the  removal  of  this  furniture  were  not  liable  to  the 
double  toll ;  and  I  agree  with  the  Lord  Chief  Baron 
to  render  them  so  it  should  be  a  stage-coach,  van,  or 
carriage  conveying  passengers  or  goods  for  hire,  which 
tais  was  not;  it  was  a  contract  or  an  engagement  on 
the  part  of  the  owner  for  the  removal  of  a  certain 
qiantity  of  furniture. 

Judgment  for  the  respondent,  with  costs. 

April  27  and  30. 
Bennett  r.  The  London  and  North-Western 
Railway  Company. 

Plaintiff  convicted  of  felony  after  action — Defendant 
paying  money  into  court — Plaintiff  discontinuing 
and  accepting  sum  paid  into  court — Right  to  costs 
ofter  conviction  for  felony. 

The  plaintiff  brought  an  action  to  recover  the  value  of 
goods  alleged  to  have  been  sent  by  him  to  the  defen- 
dants to  be  safely  carriedand  delivered,  but  which  were 
lost  by  the  defendants,  or  never  delivered  by  them. 
The  defendants  paid  10*.  into  court  in  satisfaction 
for  the  hampers  in  which  the  goods  were  said  lo 


I  have  been  sent,  and  pleaded  the  general  issue  to  the 
residue  of  the  plaint ijps  claim.  T/ie  plaintiff  was 
afterwards  convicted  of 'felony.  The  defendants 
then  pleaded  this  by  a  plea  puis  darrien  conti- 
nuance. The  pluintiff  ctmfes<ed  it,  accepted  the 
10s.  paid  into  court,  and  took  it  out  in  satisfaction 
of  his  claim,  and  signed  judgment  for  the  costs  of  the 
action. 
Upon  mntion  to  set  aside  the  judgment  so  signed,  or  to 

stay  all  further  proceedings  in  the  suit : 
Held,  that  the  plaintiff  was  by  the  23rd  rule  of  Hilary 
Term  Rules  1853,  and  the  22nd  and  23rd  rules  of 
pleading    under  the   C.  L.  P.  A.,  entitled    to   sign 
jwlgment  for  the  costs. 

This  was  an  action  brought  to  recover  fram  the 
railway  company  the  value  of  certain  hampers  of  boots 
and  shoes  represented  to  have  been  sent  by  the  plaintiff 
on  the  defendants'  line  of  railway,  and  by  them  lost. 
The  defendants  believing  that  no  such  goods  had  been  sent 
at  all  by  the  plaintiff,  applied  for  and  obtained  an  order  of 
a  learned  judge  for  particulars  of  such  goods,  with  the 
invoices  for  same,  &c.  After  a  good  deal  of  delay  and 
much  trouble,  some  kind  of  particulars  were  supplied. 
The  defendants  subsequently  pleaded,  tir»t,  the  general 
issue ;  and,  secondly,  payment  of  a  sum  of  IDs.  into 
court  for  the  hampers.  Afterwards  the  plaintiff  was 
indicted  for  receiving  stolen  goods,  tried  and  convicted, 
and  sentenced  to  two  years' imprisonment  with  hard 
labour.  Defendants  then  pleaded  puis  darrien  con- 
tinuance,  a  plea  stating  the  conviction,  &c.  The  defen- 
dant or  his  attorney  confessed  that,  then  accepted  the  10*. 
out  of  court  in  satisfaction  of  the  cause  of  action,  and 
entered  a  nolle  prosequi  to  the  rest  of  the  claim,  and 
signed  judgment  for  the  costs  of  the  action.  A  rule 
nut  was  then  obtained  by  the  defendants  to  set  aside 
the  judgment,  or  to  stay  all  further  proceedings  in  the 
cause. 

Geo.  Brown  showed  cause.  —  The  plaintiff  was 
entitled  to  take  the  10*.  out  of  court,  and  sign  judg- 
ment for  the  costs  of  the  action.  The  23rd  rule  of 
Hilary  Term  1853  says  in  reference  to  **  discontinuance," 
"  to  entitle  a  plaintiff  to  discontinue  after  plea  pleaded, 
it  shall  not  be  necessary  to  obtain  the  defendant's  con- 
sent, but  the  rule  shall  contain  an  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  costs,  and  a  consent  that 
if  they  are  not  paid  within  four  days  after  taxation 
defendant  shall  be  at  liberty  to  sign  judgment  of  non 
pros. ;"  and  by  the  22nd  rule  of  pleading  under  the 
C.L.P.A,  "  a  plea  containing  a  defence  arising  after 
the  commencement  of  the  action  may  be  pleaded, 
together  with  pleas  of  defence  arising  before  the  com- 
mencement of  the  action,  provided  that  the  plaintiff 
may  confess  such  plea,  and  thereupon  shall  be  entitled 
to  the  costs  of  the  cause  up  to  the  time  of  the  pleading 
of  such  first-mentioned  plea."  23rd.  When  a  plea  is 
pleaded  with  an  allegation  that  the  matter  of  defence 
arose  after  the  last  pleading,  the  plaintiff  shall  be  at 
liberty  to  confess  such  plea,  and  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  pleading  such 
plea.  [Pollock,  C.B. — The  plaintiff  has  been  con- 
victed of  felony  since  the  money  was  paid  into  court. 
Has  it  not  now  become  the  money  of  the  Queen  ?  His 
rights  are  forfeited  to  the  Crown.]  It  is  submitted 
not;  besides  the  attorney  might  have  a  lien  for  his 
costs. 

Phipson  in  support  of  the  rule.— It  is  not  shown  here 
that  the  plaintiff's  attorney  has  or  claims  any  lien,  and 
it  must  be  taken,  therefore,  that  none  exists.  The 
rule  of  court  must  have  a  reasonable  construction.  In 
Hawkins'  Pleas  of  the  Crown  it  is  said  that  after  a  con- 
viction of  felony  all  choses  in  action  go  to  the  Crown, 
with  the  exception  of  the  rights,  perhaps,  in  respect  of 
personal  injury.  Here  the  plaintiff  was  convicted  after 
the  defendants  had  pleaded  in  the  action. 

Cur.  adv.  vulU 
April  30. — Pollock,  C.B.  delivered  judgment. — 
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Reg.  v.  John  Daubeney  Hind. 


[C.  Cab.  R. 


This  was  an  action  originally  brought  by  the  plaintiff 
against  the  railway  company  to  recover  the  value  of 
certain  goods  alleged  to  be  in  certain  packages  delivered 
to  the  railway  company ;  the  company  pleaded  to  the 
action.     They  pleaded,  first,  that  they  were  not  guilty, 
and  they  paid  10*.  into  court,  with  reference  probably  to 
the  baskets  or  hampers  that  were  supposed  to  contain 
goods.     The  real  defence  was,  that  the  whole  affair  was 
an  imposition,  the  object  of    the  plaintiff  being  to 
recover  the  value  of  goods  which  in  fact  were  never 
Bent     After  the  10*.  was  paid  into  court,  it  appears 
that  the  plaintiff  was  indicted  and  found  guilty  of 
receiving  goods  knowing  them  to  be  stolen,  and  having 
been   convicted  and  sen'ence  passed  upon  him,   the 
attorney  who  conducted  the  cause,  with  or  without  the 
assent  of  the  plaintiff  (and  it  does  not  matter  which), 
stayed  the  action ;  that  is,  he  to  Jc  the  money  out  of 
court,  and  then  an  application  was  made  by  Mr.  Phip- 
son  to  plead  puis  darrien  continuance  the  conviction  of 
the  plaintiff,  whereupon,  the  plea  being  perfectly  true, 
the  defence  arising  after  the  commencement  of  the 
action  being  so  pleaded,  and  being  perfectly  true,  the 
plaintiff  confessed  the  plea,  and  then  applied  for  the 
costs  of  the  cause  up  to  the  time  of  pleading  the  plea 
puis  darrien  continuance  under  the  22nd  rule  of  the 
pleading  rules,  under  the  authority  of  the  G.  L.  P.  A. 
Mr.  Phipson  then  moved  for  a  rule  to  show  cause  why 
the  action  should  not  be  stayed,  and  judgment  had  been 
signed,  and  he  moved  to  set  it  aside  and  stay  the  pro- 
ceedings.    We  are  of  opinion  that  the  22nd  rule  clearly 
contains  this  case  in  its  expressions,  and  it  is  impos- 
sible for  us  to  deal  with   it    otherwise.      I    believe 
the  judgment   of    all    my   learned    brothers   is    to 
discharge    Mr.    Phipson's    rule,  the    22nd    rule,    is 
this:    "A    plea   containing  a  defence    arising  after 
the  commencement  of   the  action  may  be   pleaded 
together  with  the  pleas  and  defences  arising  before  the 
commencement  of  the  action :  provided  that  the  plain- 
tiff may  confess  such  plea,  and  thereupon  shall  be  enti- 
tled to  the  costs  of  the  cause  up  to  the  time  of  pleading 
such  first-mentioned  plea."     The  course  which  the 
defendants  have  taken  in  this  case  seems  to  all  of  us  to 
make  this  rule  applicable.     It  may  be  possible,  it  is 
even  probable,  that  there  may  be  some  foundation  for 
the  defence  which  was  suggested  on  the  part  of  the 
railway  company.     Perhaps  there  is  not  much  injury 
done  to  a  man  who  is  now  suffering  punishment  after  a 
conviction  for  receiving  goods  knowing  them   to   be 
stolen ;  there  is  not  much  injustice  done  to  him  in  sup- 
posing that  it  is  possible  that  the  demand  on  the  part 
of  the  plaintiff  may  have  been  a  fraud  upon  the  com- 
pany ;  but  if  that  were  so,  the  course  that  the  company 
should  have  tiken  would  have  been  to  persist  in  their 
defence,  and  to  show  that  the  fact  was  so ;  instead  of 
which    they   retire  behind  the    plea,    merely  saying 
that  the  man  was  convicted,  and  therefore  the  right 
of  action,   though  the  action  itself  does  not  go  to 
the  ground,    the  right    of   action   does.     If  he  has 
a    title    to    claim    fi'oir.    the    company   damages    in 
respect  of  these  goods   supposed   to  have    belonged 
to  him,  there  is  no  doubt  it  belongs  to  the  Grown.  The 
company,  instead  of  meeting  the  matter  upon  the 
merits,  get  rid  of  the  action  by  saying,   "Well,  now, 
you  are  a  felon  convict,  and  your  interest  in  those 
goods  has  passed  to  the  Grown,  and  you  can  no  longer 
support  the  action.1'  If  the  company  will  resort  to  that 
plea,  puis  darrien  continuance,  which  is  no  doubt  per- 
fectly true,  the  plaintiff  has  a  right  to  say  "It  is  true,  I 
cannot  longer  maintain  it ,"  but   if  you  plead  a  plea 
which  does  not  actually  go  to  the  merits,  but  merely 
says  I  cannot  longer  sustain  it,  there  is  no  injustice  in 
saying,  if  that  be  so  you  must  pay  the  costs  up  to  the 
time  of  pleading  that  plea.     We  therefore  think  Mr. 
Phipson's  rule  must  be  discharged. 

Martin,  B. — I  think  it  would  be  wrong  if  we  de- 
from  the  plain  words  of  the  rule  because  we  may 


suspect  there  has  been  fraud  in  the  matter  ;  and  it  is 
much  better  to  act  upon  the  rule. 

Rule  discharged  with  casts. 


CROWN    CASES   RESERVED. 

Reported  by  Jomr  Thompson,  Esq.,  Barrlster-at-Law. 


Saturday,  April  28. 
(Before  Pollock,    C.B.,    Channell,    B.,    Byles, 
Blackburn  and  Keating,  JJ.) 
Reg.  v.  John  Daubeney  Hind. 
Evidence — Dying  declaration — Admissibility. 
Upon  an  indictment  for  feloniously  using  certain  in- 
struments upon  the  person  of  a  woman,  with  intent 
to  procure  a  miscarriage,  the  dying  declaration  of 
the  woman  is  inadmissible. 
The  rule  laid  down  in  Mead's  case,  2  Barn,  f  Ores. 
608,    "that    evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  dying  declaration,"  recog- 
nised and  adopted. 

Gase  reserved  by  Keating,  J.  for  the  opinion  of  this 
court. 

John  Daubeney  Hind  was  tried  before  me  at  the  last 
assizes  for  the  county  of  Gloucester,  and  convicted 
upon  an  indictment  charging  him  with  feloniously  and 
unlawfully  using  certain  instruments  upon  the  person 
of  one  Mary  Woolford,  deceased,  with  intent  to  procure 
the  miscarriage  of  the  said  Mary  Woolford. 

On  the  trial,  a  dying  declaration  of  the  said  Mary 
Woolford  was  tendered  in  evidence  on  the  part  of  the 
prosecution,  and  objected  to  on  the  part  of  the  pri- 
soner, upon  the  ground  that  the  death  of  Mary  Wool- 
ford was  not  the  subject  of  the  inquiry. 

I  received  the  evidence,  but  reserved  the  question  as 
to  its  admissibility,  and  respited  the  execution  of  the 
sentence  until  the  Court  of  Criminal  Appeal  should 
pronounce  its  decision  upon  the  point :  (see  R.  r. 
Baker,  2  M.  &  Rob.) 

If  the  court  should  be  of  opinion  that  the  evidence 
was  not  admissible,  then  the  judgment  is  to  be  re- 
versed, inasmuch  as  without  the  evidence  of  the  dying 
declaration  of  Mary  Woolford  the  prisoner  could  not 
have  been  convicted. 

If  the  court  should  think  the  evidence  admissible, 
then  the  judgment  is  to  stand. 

No  counsel  appeared  for  the  prisoner. 
Carrington  for  the  prosecution. — The  only  question 
is,  as  to  the  admissibility  of  a  dying  declaration  upon  a 
charge  of  using  instruments  upon  the  person  of  a 
woman,  to  procure  a  miscarriage.  On  the  part  of  the 
prosecution  it  is  submitted  that  such  declarations  are 
admissible  in  all  cases  where  personal  injury  has  been 
sustained.  In  Rexy.  Hutchinson,  2  Barn.  &  Cres. 
608,  n.,  where  the  prisoner  was  indicted  for  administer- 
ing savin  to  a  pregnant  woman  with  intent  to  procure 
abortion,  evidence  of  her  dying  declaration  was  rejected 
(Bay ley,  J.),  because  the  woman's  death  was  not  the 
subject  of  inquiry.  In  Rex  v.  Baker,  2  Moo.  &  Rob. 
53,  where  the  prisoner  was  indicted  for  the  murder  of 
A.,  by  eating  poisoned  cake,  Coltman,  J.,  after  consult- 
ing Parke,  B.,  admitted  the  dying  declarations  of 
another  party  who  also  died  in  consequence  of  eating 
some  of  the  cake,  but  whose  death  was  not  the  subject 
of  the  indictment.  McGregor's  case  in  the  Court  of 
Session,  Scotland,  16  State  Trials,  29,  was  also  cited. 

Pollock,  G.B. — In  this  case  we  are  all  of  opinion 
that  the  dying  declaration  of  the  woman  was  impro- 
perly received  in  evidence.  The  rule  we  are  disposed  to 
adhere  to,  is  to  be  found  laid  down  in  Rex  v.  Mead, 
2  Barn.  &  Cres.  608.  There  Abbott,  G.J.  said,  uThe 
general  rule  is,  that  evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the  sub- 
ject of  the  charge,  and  the  circumstances  of  the  death 
the  subject  of  the  dying  declaration."    Speaking  fo 
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mjself,  I  must  say  that  the  reception  of  this  kind  of 
tndence  is  clearly  an  anomalous  exception  in  the  law  of 
England,  which  I  think  ought  not  to  be  extended. 

Conviction  quashed. 

Beg.  v.  Charles  Hallidat. 
Evidence — Husband  and  wife —  Wife  implicated  but  not 

charged — Admissibility  of  husband. 
Tie  prisoner  was  indicted  for  obtaining  money  from 
the  trustees  of  a  savings  bank,  by  falsely  pretending 
that  a  document  produced  by  the  wife  of  D.  had 
been  filed  up  by  D.ys  authority ;  and  in  another 
count  for  conspiring  with  the  wife  ofD.  to  cheat  the 
bank.  D*s  wife  presented  the  document,  which  had 
been  fraudulently  filled  up  at  the  instance  of  the 
prisoner,  and  obtained  the  money,  and  afterwards 
elnped  with  the  prisoner.  D.'s  evidence  was  neces- 
sary to  show  that  he  had  given  no  authority,  but  it 
was  objected  to,  on  the  ground  that  it  implicated  his 
wife: 
Held,  that  D.'s  evidence  was  admissible,  as  the  wife  was 
not  charged  upon  the  indictment. 
Case  reserved  for  the  opinion  of  this  court  by 
Byles,  J. 

The  prisoner  was  indicted  for  obtaining  from  the 
trustees  of  the  Swansea  Savings  Bank  a  sum  of  60/., 
by  falsely  pretending  that  a  certain  document  produced 
to  the  bank  by  Eliza  Thomas,  the  wife  of  Daniel 
Thomas,  had  been  filled  up  by  the  authority  of  D. 
Thomas,  the  depositor,  and  was  a  genuine  document. 

There  was  a  second  count  founded  on  another  false 
pretence,  by  which  the  prisoner  was  alleged  to  have 
obtained  by  another  document,  produced  by  the  said 
E.  Thomas,  a  further  sum  of  money. 

There  was  a  third  count  for  a  conspiracy  between 
the  prisoner  and  E.  Thomas  to  cheat  the  savings  bank. 
It  appeared  that  an  authority  to  receive  the  money 
had  been  filled  up  by  another  witness  at  the  instance 
of  the  prisoner ;  that  E.  Thomas,  the  wife  of  the  de- 
positor, had  presented  it  and  obtained  the  money ;  and 
that  tile  prisoner  had  afterwards  eloped  with  E. 
Thomas.  On  the  apprehension  of  the  prisoner  a  large 
sum  of  money  was  found  in  his  possession. 

The  evidence  of  D.  Thomas,  the  depositor,  was  essen- 
tial to  the  prosecution,  in  order  to  show  that  he  had 
given  no  authority  to  fill  up  the  document,  or  to  with- 
draw the  deposit. 

It  was  objected,  on  behalf  of  the  prisoner,  that, 
although  the  wife  of  D.  Thomas  was  not  included  in 
the  charge,  yet  he  was  not  an  admissible  witness  to 
prove  her  guilty  of  a  conspiracy,  nor  even  to  prove  the 
counts  for  false  pretences :  (see  Reg.  v.  Gleed,  2  Rus- 
sell on  Crimes,  983.) 
I  thought  his  evidence  admissible  on  all  the  counts. 
In  deference,  however,  of  the  high  authority  of 
Iittledale  and  Taunton,  JJ.,  I  reserved  the  point  and 
suggested  that  the  counsel  for  the  prosecution  should 
consent  to  a  verdict  of  acquittal  on  the  last  count 

The  counsel  for  the  prisoner  then  objected  that  an 
acquittal  on  the  last  count  was  inconsistent  with  a 
verdict  of  guilty  on  the  first  count. 

The  jury,  however,  found'  the  prisoner  guilty  on 
the  first  count,  and  not  guilty  on  the  second  and  third 

(■930ta. 

I  reserved  these  questions: — First,  whether  the 
inKband's  evidence  was  properly  received  in  proof  of 
tbe  first  count ;  secondly,  whether  there  is  any  neces- 
sary inconsistency  in  the  finding  on  the  first  and  third 
counts. 

The  prisoner's  sentence  was  deferred,  but  the  prisoner 
remains  in  custody. 

No  counsel  appeared  either  on  the  part  of  the  prose- 
ution,  or  the  prisoner. 

The  judges  retired  to  consider  the  case,  and  on  their 
return  into  court, 

Pollock,  C.B.  said : — The  question  is,  whether  the 
[Mag,  Cas.] 


evidence  of  the  husband  was  admissible,  his  evidence 
tending  to  show  that  his  wife  was  acting  unlawfully  and 
criminally.  On  this  indictment  the  wife  was  not 
charged  at  all,  but  she  was  involved  in  the  conspiracy 
charged  in  the  third  count.  Though  that  is  so,  it  does 
not  prevent  the  husband's  evidence  from  being  ad- 
missible. We  are  also  of  opinion  that  the  acquittal  of 
the  prisoner  on  the  third  count,  does  not  necessarily 
involve  any  inconsistency  with  the  conviction  on  the 
first  count.  Conviction  affirmed. 


V.  0.  WOOD'S  COURT. 

Reported  by  W.  H.  BSBRfrr,  Esq.,  Barrlster-at-Law. 


Wednesday,  May  23. 
Attorney-General  v.  The  Corporation  of 

Thetford. 
Costs — Borough  fund — Charging  order. 
By  a  decree,  made  on  t/ie  hearing  of  an  information 
against  a  corporation,  the  defendants  were  ordered 
to  pay  the  relator  his  costs  of  such  information. 
An  advowson  belonging  to  the  corporation  had  been 
sold,  under  the  powers  oj  the  Municipal  Corporation 
Act,  5  cf  6  Will.  4,  c.  76,  and  the  amount  of  the 
proceeds  stood  to  the  credit  of  the  corporation  at 
the  Bank  of  England: 
Held,  that  the  relator  was  entitled  to  have  a  charging 
order  for  the  amount  of  these  costs  upon  this  fund. 
In  the  year  1859  an  information  had  been  filed  by 
a  relator  against  the  corporation  of  Thetford,  for  the 
purpose  of  having  the  proper  application  of  certain 
sums  arising  from  the  navigation  funds  and  tolls  of  the 
borough,  levied  by  the  corporation  in  aid  of  the  borough 
fund,  and  to  pay  off  a  mortgage-debt  which  had  been 
secured  upon  certain  properties  belonging  to  the  cor- 
poration.     In  November  of  that  year  a  decree  had 
been  made,  making  certain  declarations,  and  amongst 
other  things  ordering  that  the  relator  should  be  paid 
his  costs  of  the  information.     A  fund  was  now  in  the 
bank  to  the  credit  of  the  corporation,  and  in  the  names 
of  four  of  the  town  council,  arising  from  the  sale  of 
an  advowson  belonging  to  the  corporation  under  the 
provisions  of  the  Municipal  Corporation  Act,  5  &  6 
Will  4,  c.  76. 

In  April  last  the  relator  had  obtained  from  this 
court  an  order  nisi,  charging  the  fund  in  court  to  the 
extent  of  a  sum  of  66/.  10*.  6dL,  the  amount  of  the  * 
relator'*  taxed  costs. 

This  was  an  application  to  have  such  order  nisi 
made  absolute. 

C.  J.  Shcbbeare,  for  the  relator,  contended  that, 
under  tho  2nd  section  of  the  5  &  6  Will.  4,  c.  76,  he 
was  entitled  to  have  the  fund  so  standing  to  the  credit 
of  the  corporation  charged  with  the  amount  of  his 
costs,  which  had  been  so  taxed  in  pursuance  of  the 
decree. 

Bevir,  for  the  corporation,  contra,  urged  that  the 
remedy  of  the  relator  for  his  costs  was  by  bill  in  equity 
against  the  corporation,  and  as  the  fund  was  standing 
in  the  names  of  the  four  town  council  as  trustees  for 
the  navigation  belonging  to  the  corporation,  and  not  spe- 
cifically to  the  credit  of  the  corporation  in  their  cor- 
porate capacity,  the  92nd  section  of  the  Municipal 
Corporation  Act  applied.  The  claim  of  the  relator  was 
not  therefore  "  upon  the  real  and  personal  estate  of  the 
body  corporate  by  virtue  of  a  proceeding  in  equity  "  as 
mentioned  in  that  clause.  He  cited  Reg.  v.  Bridg- 
water. 10  Ad.  &  Ell.  282 ;  Reg.  v.  Mayor  of  Leeds, 
4  Q.  B.  Rep.  790  ;  Reg.  v.  Passmore,  10  Ad.  &  Ell. 
281 ;  Ex  parte  Corporation  ofHythe,  4  Yo.  &  Coll.  55. 
The  Vice-Chancellor  said  he  could  make  the 
order  absolute.  The  proceeds  of  the  advowson  sold  by 
the  corporation  was  clearly  the  property  of  that  cor- 
poration. In  his  opinion  the  saving  clause  in  the 
Municipal  Corporation  Act,  5  &  6  WilL  4,  c  76,  s.  92,, 

R 


122 


MAGISTRATES'  CASES. 


Knox  and  arothsb  v.  Shepherd — Chelootk  v.  Youuxur. 


Q.  B.] 


[Q.  B. 


wis  intended  to  reserve  any  rights  which  could  have 
attached  against  the  real  or  personal  estate  of  the  cor- 
poration by  virtue  of  any  proceedings  at  law  or  in 
equity.  The  trust  created  by  the  Act  would,  as  to  the 
borough  fund,  prevent  any  such  application  but  for 
such  saving  clause.  It  had  been  contended  that  the 
proper  construction  of  this  clause  required  the  relator 
to  nie  his  bill  in  equity  against  the  corporation  in  their 
corporate  capacity,  but  he  could  not  assent  to  this 
narrow  construction  of  the  clause.  For  the  purposes  to 
which,  according  to  that  construction,  the  clause  was  alone 
intended  to  be  applied,  no  saving  clause  would  have 
been  necessary.  The  Legislature  could  not  have  in- 
tended that  no  claims  which  would  have  been  lawful 
before  the  passing  of  the  Act,  and  would  have  pre- 
vented the  property  being  handed  over  and  added  to 
the  borough  fund,  should  be  saved  by  this  clause  unless 
enforced  by  a  suit  in  equity  for  that  purpose.  The 
decree  having  declared  that  the  relator  was  entitled  to 
the  costs  of  the  information,  the  property  of  the  corpo- 
ration was  immediately  attachable  upon  the  amount  of 
such  costs  being  ascertained,  and  it  was  liable  to  satisfy 
such  a  demand.  Here  there  had  been  a  suit  against 
the  corporation  in  which  they  had  appeared  to  defend 
their  corporate  rights.  This  case,  therefore,  was 
exactly  within  the  saving  clause,  and  the  relator  was 
entitled  to  have  his  claim  for  costs  satisfied  out  of  this 
fund,  before  it  was  added  to  the  borough  fund  for  the 
general  purposes  of  such  fund. 

Charging  order  made  absolute. 


COUBT  OF  QUEEN'S  BENCH. 

Beported  by  Jomr  Thoxfso*,  T.  W.  Sauxders,  and  C.  J.  B. 
Hbxtsur,  Esqra,  Barrlsters-at-Law. 


Saturday,  May  5. 
Kkox  and  anothek  v.  Shepherd. 
society — Administrator  of  deceased  member — 
Liability  for  fines — Prohibition. 
A  building  society's  rides  provided  for  the  settlement  of 
disputes  by  arbitration.  After  the  death  of  a  member 
of  the  society,  certain  fines  and  subscriptions  became 
due,  for  which  the  trustees  sued  his  administrator 
in  the  County  Court, 
Meld\that  the  administrator  was  amember  of  the  society, 
and  had  been  so  treated  by  them,  and  this  court  made 
absolute  a  rule  for  a  prohibition  to  the  County  Court 
to  restrain  proceedings,   that  the  dispute  might  be 
settled  by  arbitration  under  the  rules. 
Hayes,  Serjt.  showed  cause  against  a  rule  for  a  pro- 
hibition directed  to  the  County  Court  judge  of  Clerken- 
well  to  restrain  him  from  proceeding  further  in  this 
case.     It  appeared  that  the  plaintiffs  were  trustees  of 
the  North  London  Benefit  Building  Society,  and  in  that 
capacity  had  issued  a  plaint  against  the  defendant  as 
administrator  of  his  father,  a  deceased  member  of  the 
society.  The  14th  rule  of  the  society  provided  that, "  in 
case  of  the  death  of  any  member,  his  executors  or  ad- 
ministrators shall  be  entitled  to  his  share  or  shares,  and 
may  vote  and  act  in  all  cases  whatever  as  fully  as  the 
deceased  member,  whom  they  represent,  might  have 
done  if  living."    The  deceased  T.  Shepherd  was  an 
original  member  of  the  society,  and  holder  of  two 
shares;  he  died  in  Jan.  1855,  and  some  time  after  the 
defendant  called  at  the  office  of  the  society  and  produced 
letters  of  administration  granted  to  himself,  and  the 
deceased's  club-book,  showing  \ps  payments  to  the 
society,  in  support  of  his  title  as  administrator  under 
the  above  rule,  and  from  thenceforth  be  acted  and 
was  treated  by  the  society  as  the  legal  representative  of 
the  deceased.    At  the  death  of  the  father  there  was 
nothing  due    from   him    to    the    society  in  respect 
of  his   subscription  or  fines;  his  payments  covered 
his   liability   and   left   a   few    shillings   over.     De- 
fendant had  received  no  money  from  the  society,  but 
be  might  have  done  so  had  he  pleased.    On  the  8th 


Aug.  1859  defendant  gave  notice  to  withdraw  the 
shares  held  in  the  society  by  his  late  father.  The  sum 
sought  to  be  recovered  was  for  subscriptions  and  fine* 
due  between  the  death  of  the  deceased  member  and  the 
notice  of  withdrawal  By  the  22nd  rule  of  the  society 
it  was  provided,  that  "  in  case  of  any  dispute  between. 
any  members  ot  the  society,  or  the  trustees  or  the  board 
thereof,  such  dispute  shall  be  referred  to  arbitration, 
pursuant  to  10  Geo.  4,  c  56,  s.  27."  The  County 
Court  judge  had  given  judgment  for  the  plaintiff*.  It 
was  now  contended  that  this  was  not  a  dispute  be- 
tween the  members  of  the  society ;  the  defendant  is 
not  sued  as  a  member.*  The  6  &  7  WilL  4,  c  32,  a.  4t 
incorporates  the  10  Geo.  4,  c  56,  and  applies  the  pro- 
visions of  Friendly  Society  Acts  to  building  societies  ; 
and  10  Geo.  4,  c.  56,  s.  27,  provides  that  rules  shall 
be  made  directing  how  disputes  shall  be  settled.  This 
society  had  made  a  rule,  No.  22,  that  "  in  case  of  any 
dispute  between  any  members  of  the  society,  or  the 
trustees  or  the  board  thereof,  such  dispute  shaH  be 
referred  to  arbitration,  pursuant  to  10  Geo.  4,  c  56, 
s.  27."  A  particular  tribunal  is  thereby  established* 
no  doubt ;  but  this  is  not  such  a  dispute  as  the  rule  refers 
to.  Here  the  defendant  is  sued  as  administrator  for 
certain  liabilities  of  a  deceased  member,  and  he  denies 
that  he  is  a  member;  the  father  of  the  defendant  wan 
an  original  member  of  the  society,  and  was  liable  to 
pay  contributions.  There  is  a  rule  that  the  adminis- 
trator may  take  the  shares  of  a  deceased  party ;  and 
the  claim  is  for  subscriptions  and  fines  due,  and  credit 
has  been  given  for  sums  received.  [Cockbubn,  GJ. — 
Must  not  the  rule  be  held  to  embrace  members  and 
persons  claiming  under  them  ?]  The  18  &  19  Vict, 
c  63,  does  not  treat  of  these  societies;  it  does  not 
repeal  the  6  &  7  Will.  4,  c  32.  The  mere  repeal  of 
the  10  Geo.  4,  c  56,  .by  18  &  19  Vict,  does  not  take 
that  statute  out  of  the  6  &  7  Wi3.  4,  into  which  it 
was  incorporated :  ( Cutbill  v.  Kingdom,  494.)  If  there 
is  no  rule  made  under  the  Act  which  is  applicable  to 
the  case,  the  common  law  jurisdiction  is  not  taken 
away.  [Blackburn,  J. — Tins  is  not  quite  the  case  of  a 
man  claiming  under  a  member.]  Kelsallv.  Tgler  and 
others,  25  L.  J.  153,  Ex. ;  Reg.  v.  Traford\  26  L.  J. 
95,  Q.  B.  were  cited.] 

Collier,  Q.  C.  (Hance  with  him).— The  trustees  of 
the  society  have  treated  the  defendant  as  a  member, 
and  he  has  so  acted.  The  defendant  claimed  to  with- 
draw; these  payments  had  accrued  due  since  the 
deceased's  death. 

Cockburn,  C.J. — The  society  have  adopted  the 
defendant  as  a  member,  and  they  so  treated  him, 
for  they  fined  him.  The  father  paid  everything 
up  to  his  death,  and  this  action  is  for  sums 
accrued  due  since.  The  rule  makes  the  adminis-  . 
trator  liable,  bnt  fines  and  subscriptions  can  be  claimed 
from  him  only  as  a  member.  As  an  administrator  he 
is  not  subject  to  the  rules,  but  he  has  availed  himself  of 
them  to  come  in  and  become  a  member,  and  if  he  is  a 
member  the  dispute  must  be  settled  by  arbi- 
tration. Rule  absolute. 

J.  Hughes,  plaintiff's  attorney. 

J.  W.  Jewitt,  defendant's  attorney. 


May  26  and  30. 
Ciiilcote  (appellant)  v.  Youldon  (respondent). 

Commons  Indosure  Acts — 8  £  9  Vict.  c.  118 — 15  $ 
16  Vkt.c.  79,  s.  13—1  f  2  Vict,  c  7 1— Ancient 
inclosurts — Rights  of  parties  interested  in —  When 
such  rights  not  barred. 

Land  which  has  been  inclosed  by  a  party  mare  than 
twenty  years  before  the  day  of  the  first  meeting  for 
the  examination  of  claims  under  an  indosure  award 
is  not  liable  to  be  dealt  with  by  such  award  without 
the  consent  of  the  party  interested;  and  the  rights  of 
such  party  are  not  infected  by  the  foot  of  such  ta- 
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Chilcotb  v.  Youldon. 


[Q.  b. 


closed  land  being  included  in  the  map  and  the  award 
of  the  commissioners,  and  by  hie  not  having  taken 
eng  steps  upon  the  subject 
Where,  therefore,  tuck  land  was  so  included  in  the 
map  and  award,  and  the  party  interested  took  no 
etepe  upon  the  subject,  but  refused  to  give  up  pos- 
session,   and  the  valuer  applied  to  Justices  for  a 
warrant  of  possession,  and  the  justices  refused  to 
grant  suck  warrant  upon  the  ground  that  the  land  in 
question  was  "  ancient  wclosure,n  and  was  not  sub- 
ject to  be  inclosed  without  consent: 
Seld,  that  the  justices  were  right,  and  that  the  party 
interested  might  effectually  object  at  that  stage  of  the 
VToeeedsnas* 

This  was  a  case  stated  under  the  20  &  21  Vict. 
c  43,  as  follows : — 

"At  an  adjourned  petty  sessions  of  her  Majesty's 
justices  of  the  peace,  held  in  and  for  the  division  of 
Paignton,  in  the  county  of  Devon,  on  the  19th  Jan. 
I860,  a  complaint  in  writing  was  made  under  the  pro- 
visions of  the  8  &  9  Vict  c  118,  and  the  15  &  16 
Vict  c  79,  s.  13,  by  the  appellant,  the  vainer  ap- 
pointed and   acting  in  the  matter  of  the  inclosnre 
of  the   commons  and  waste  lands  in  the  manor  of 
Brixham,    situate    in    the    parish  of   Brixham,    in 
the  comity  of  Devon,  against  the  respondent,  an  occu- 
pier hfti«K*»g  over  and  detaining  a  portion  of  land  used 
at  garden  ground,  and  alleged  to  be  within  the  limits 
of  the  said  common.    On  the  part  of  the  appellant, 
evidence  was  given  of  his  appointment  as  valuer,  and 
that  the  piece  of  ground  occupied  and  held  over  by  the 
respondent  was  originally   an  encroachment  on  the 
said  commons,  and  included  in  the  map  of  the  commons 
rnnnmynA  to  the  provisional  order  for  the  said  inclosnre, 
under  the  seal  of  the  Inclosnre  Commissioners ;  that 
no  claim  in  respect  thereof,  or  in  reference  thereto,  was 
made  by  the  respondent  before  or  delivered  to  the 
appellant  as  such  valuer  or  otherwise,  at  the  several 
tones  or  places  by  him  appointed  and  notified  for  such 
purpose;    that    the    valuer  had    duly   allowed    the 
majority  of  the  claims  that  were  so  made  by  other 
parties,  and  that  the  land  occupied  by  the  respondent 
was  mcmdfld  and  allowed  in  such  claims ;  and  it  was 
thereupon  argued,  on  behalf  of  the  said  appellant,  that 
the  land  so  occupied  and  held  over  was  an  encroach- 
ment which,  by  being  included  in  the  provisional  order, 
janst  thereby  be  "deemed  to  be  parcel  of  the  land 
subject  to  be  inclosed,"  and  therefore  such  as  he  was 
■empowered   to  recover  under  the    provisions  of  the 
15  &  16  Vkt   c   79,   s.    13.     On  the  part  of  the 
respondent,   the     above     facts   were    not   disputed, 
but  it  was  proved  in  addition  thereto,  that  the  said 
piece  of  ground  had  been  inclosed  for  more  than  twenty 
rears  next  preceding  the  day  of  the  first  meeting  for 
the  examination  of  claims,  but  that  the  fences  thereof 
were  during  portions  of  such  time  in  an  imperfect  con- 
dition, and  that  it  had  been  so  occupied  by  different 
persons  not  claiming  directly  from  each  other,  or  set- 
ting up  any  special  title  thereto ;  and  it  was  therefore 
urged  that  the  said  inclosnre  was  an  ancient  inclosnre 
underthe  provisions  of  the  8  &  9  Vict  c  118,  s.  52, 
and  therefore  such  as  by  sect.  86  of  the  last-named 
Act,  the  valuer  was  not  empowered  to  order  to  be 
inclosed  without  the  consent  in  writing  of  the  person 
interested  therein,  which  said  consent  had  not  been 
{pen.    We  the  said  justices  thereupon  considered  that 
the  fact  so  proved  before  us,  that  the  inclosnre  was  an 
ancient  one,  was  a  sufficient  answer  to  the  complaint, 
and  that  it  was  not  necessary  that  any  claim  thereto 
should  have  been  set  up  before  the  valuer,  but  might 
be  pleaded  notwithstanding  as  a  justification  for  so 
holding  over,  and  that  the  respondent  could  not  be 
djiposseascd  of  the  said  piece  of  ground  without  his 
-comseut  in  writing  first  had  and  obtained.    And  we 
■dwnisied  the  said  complaint    The  appellant  therefore 
•appfied  to  us  the  said  justices  to  state  a  case  for  the 


opinion  of  the  Court  of  Q.  B.  thereon  on  the  grounds 
following: — 

First,  that  the  acts  of  the  valuer  were  conclusive, 
and  could  not  be  questioned  before  the  justices. 

Secondly,  that  the  said  encroachment  being  included 
in  the  map  annexed  to  the  provisional  order  for  inclo- 
snre by  the  commissioners,  was  thereby  conclusively 
"deemed  to  be  parcel  of  the  land  subject  to  be 
inclosed "  within  the  meaning  of  the  13th  section  of 
the  15  &  16  Vict  c  79. 

Thirdly,  that  such  provisional  order  being  conclusive 
as  to  what  land  should  be  deemed  to  be  subject  to  be 
inclosed,  it  was  beyond  the  jurisdiction  of  the  justices 
to  hear  any  evidence  as  to  the  fact  of  its  being  an 
ancient  inclosnre,  or  any  evidence  in  relation  to  such 
encroachment  other  than  was  required  to  prove  the  alle- 
gations contained  in  the  said  complaint 

Fourthly,  that  as  the  encroachment  in  question  was 
included  in  the  map  annexed  to  the  provisional  order, 
the  respondent  was  bound  to  have  delivered  a  claim  in 
writing  to  the  valuer  for  any  "  right  or  interest  he  may 
have  had  or  claimed  in  any  land  proposed  to  be  in- 
closed" under  sect  47  of  the  8  ec  9  Vict  c  118,  or  to 
have  appealed  against  the  decision  of  the  valuer  (appel- 
lant) in  respect  of  such  claims  as  were  delivered  to, 
determined  on  and  allowed  by  the  valuer  under  the 
84th  section  of  the  last-named  Act 

Fifthly,  that  the  fences  of  the  said  piece  of  land  having 
been  kept  in  an  imperfect  condition  during  the  twenty 
years  next  preceding  the  first  examination  of  claims, 
and  the  said  piece  of  ground  having  been  occupied 
during  the  last-mentioned  term  by  different  persona 
not  claiming  directly  from  each  other  or  setting  up  any 
special  title  thereto,  the  said  piece  of  ground  was  not, 
therefore,  an  ancient  inclosnre  within  the  meaning  of 
sects.  52  and  86  of  the  8  &  9  Vict  c  118,  but  an 
"  encroachment  within  the  meaning  of  sect  50  of  the 
said  Actn 

By  sect  25  of  the  8  &  9  Vict  c.  118  (the  Commons 
Inclosnre  Act),  upon  application  to  the  commissioners, 
they  may  direct  an  assistant  commissioner  to  inquire 
into  the  expediency  of  the  proposed  inclosnre,  who  by 
sect  26  is  to  report  upon  the  expediency,  &c.  of  the 
proposed  inclosnre,  whereupon  by  sect  27  the  com- 
missioners may  make  a  provisional  order  for  the  in- 
closnre of  the  land.  By  sect  33  a  valuer  is  to  be  ap- 
pointed to  divide,  set  out  and  allot  such  land.  Sect 
34  provides  for  the  duties,  &c  of  the  valuer.  By 
sect  47  any  person  claiming  any  common  or  other 
right  or  interest  in  any  land  proposed  to  be  inclosed  is 
to  deliver  such  claim  in  writing  to  the  valuer  stating 
the  particulars,  and  by  sect  48  such  claim  is  to  be 
heard  by  the  valuer,  who  may  allow  or  disallow  the 
same,  &&,  and  he  is  to  make  an  order  thereupon, 
which  is  to  be  final,  unless  the  party  dissatisfied  shall 
give  notice  of  his  desire  to  have  his  claim  determined 
by  the  commissioner  or  an  assistant  commissioner.  By 
sect  50  it  is  enacted  that  all  encroachments  and  in- 
closures  other  than  inclosures  duly  authorised  by  the 
custom  of  the  manor  which  shall  have  been  made  by 
any  person  from  or  upon  any  part  of  the  land  pro- 
posed to  be  inclosed  within  twenty  years  next  before 
the  first  meeting  for  the  examination  of  claims  shall 
be  deemed  parcel  of  the  land  subject  to  be  inclosed, 
and  shall  be  divided,  allotted  and  inclosed  accordingly. 
By  sect  52  it  is  enacted  "that  all  lands  which 
shall  have  been  inclosed  from  any  land  subject  to  be 
inclosed  under  this  Act  for  more  than  twenty  years 
next  preceding  the  day  of  the  first  meeting  for  the 
examination  of  claims  in  the  matter  of  such  inclosnre, 
shall,  for  the  purposes  of  this  Act,  be  deemed  and 
taken  to  be  ancient  inclosures,  but  not  so  as  to  carry 
any  right  of  common,"  &c  By  sect  55  the  valuer  is 
to  make  a  schedule  of  all  claims  and  objections  for 
public  inspection,  and  there  is  provision  for  the  rehear- 
ing of  the  claimants,  and  after  that  the  rights  of  the 
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parties  may  be  tried  by  a  feigned  issue.  By  sect.  57 
the  determination  of  the  commissioners  is  to  be  final 
if  not  disputed.  The  11th  section  points  out  what 
kind  of  land  is  subject  to  be  inclosed.  By  sect.  86 
old  inclosnres  may  be  allotted  with  the  consent  of  the 
persons  interested. 

By  the  15  &  16  Vict  c  79  (Commons  Inclosure 
Acts  Extension  Act)  it  is  enacted  that  "when  any 
person  by  whom  any  encroachment  or  inclosure  of  what- 
ever value,  which  under  the  firstly  recited  Act  shall  be 
deemed  to  be  parcel  of  the  land  subject  to  be  inclosed, 
shall  be  actually  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  np  possession  of  the  same,  or  any  part 
thereof  to  the  valuer/1  the  possession  of  the  same  may 
be  recovered  by  the  valuer  under  the  provisions  of  the 
1  &  2  Vict,  c  74  ("  An  Act  to  facilitate  the  recovery  of 
possession  of  tenements  after  due  determination  of  the 
tenancy  "). 

Coleridge  appeared  for  the  appellant  (the  valuer), 
and  contended  that  the  justices  were  wrong  in  their 
decision,  upon  the  grounds  severally  set  out  in  the  case 
aa  stated  :  (Turner  v.  Blamire,  1  Dm.  402.) 

Karslahe  for  the  respondent. — The  question  turns 
on,  whether  this  encroachment  was  part  of  the  land 
subject  to  be  inclosed  within  the  meaning  of  sect.  11 
8  &  9  Vict  c  118.  Now,  sect  13  enacts  that  no 
part  of  the  New  Forest  or  of  the  Forest  of  Dean  shall  be 
land  subject  to  be  inclosed  under  that  Act  ;  and  it  is 
therefore,  as  it  must  be,  admitted  by  the  appellant, 
that  if  the  map  had  included  land  which  was  part  of 
those  forests  it  would  have  been  conclusive,  and  would 
have  been  binding ;  and  the  argument  must  go  so.  far 
aa  to  say  that  if  private  property  had  been  included  in 
the  map,  it  would  have  been  binding.  It  is  urged  that 
although  this  was  an  ancient  encroachment,  yet  being 
included  in  the  map,  and  the  respondent  not  having 
appealed  against  its  insertion,  it  must  now  be  taken  to 
be  land  subject  to  be  inclosed.  Sect  52,  however, 
takes  ancient  encroachments  out  of  the  jurisdiction  of 
the  commissioners,  and  it  is  only  in  respect  of  lands 
that  the  commissioners  are  authorised  to  deal  with 
that  an  appeal  is  given.  It  lies  on  the  commissioners 
to  make  out  that  this  encroachment  is  part  of  the 
lands  to  be  inclosed,  and  they  cannot  give  themselves 
jurisdiction.  The  8  &  9  Vict  c.  118,  ss.  11,  12,  13, 
16,  25,  27,  29,  39,  47,  48,  50,  52,  56,  were  referred 
to,  and  the  case  of  Turner  v.  Bemaire,  1  Drew,  402, 
cited. 

Coleridge,  in  reply,  referred  to  Bees  v.  Davie$t  4 
C.  B.,  N.  S.,  56. 

Cockbvrx,  C.J. — I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent  The  question  is, 
whether  a  party  who  has  obtained  by  encroachment  on 
land  subject  to  be  inclosed  a  right  to  the  possession 
and  property  in  the  land  at  the  time  when  the  inclo- 
sure takes  place,  by  not  appealing  against  the  award  is 
bound  by  the  award  of  the  commissioners  in  conse- 
quence of  his  omission  to  appeal.  It  is  admitted  that 
there  is  no  distinction  between  the  case  of  land  gained 
by  encroachment  and  of  an  ordinary  freehold  obtained 
in  a  legal  manner.  When  the  8  &  9  Vict  c  118,  is 
looked  at,  it  is  apparent  that  all  the  provisions  of  the 
Act  relate  to  land  not  merely  proposed  to  be  inclosed, 
but  subject  to  be  inclosed,  and  it  never  could  have  been 
the  intention  of  the  Legislature  to  interfere  with  pri- 
vate property  held  by  individuals,  and  not  subject  to 
rights  of  common.  The  Act  first  by  sect  11  sets 
forth  the  descriptions  of  land  subject  to  be  inclosed, 
and  then  the  scheme  by  which  they  are  to  be 
inclosed.  The  parties  interested  in  the  lands  subject 
to  be  inclosed  and  desirous  of  having  them  in- 
closed are  to  put  the  commissioners  in  motion,  who 
are  then  to  draw  up  the  conditions  of  the  pro- 
posed inclosure  in  an  order,  and  to  hear  what 
may  be  alleged  in  favour  of  tbe  inclosure,  and 
any  objections  that  may  be  urged  against  it    Having 


determined  on  the  expediency  of  the  inclosure  a  vainer 
is  to  be  appointed  and  the  claims  are  to  be  sent  in,  and 
the  allotments  are  to  be  determined  in  respect  of  those 
claims.  And  then  comes  the  provision  aa  to  appeals 
(sect  48)  by  any  person  dissatisfied  with  the  decision 
on  his  claim  or  on  his  objection  to  the  claims  of  others. 
Sect  52  enacts  that  all  lands  which  shall  hare  been 
inclosed  from  any  land  subject  to  be  inclosed  under  the 
Act  for  more  than  twenty  years,  shall  be  deemed  and 
taken  to  be  ancient  inclosnres,  and  not  part  of  the  land 
to  be  inclosed  under  that  Act  Sect.  56,  is,  I  think, 
merely  a  sequel  to  the  former  section,  which  gave  an 
appeal  from  the  vainer  to  the  commissioners,  giving  a 
further  appeal  from  their  decision.  But  this  does  not 
apply  to  the  case  of  a  person  not  in  a  position  to  prefer 
a  claim,  and  who  has  not  made  any  claim.  There  is 
no  express  provision,  or  anything  by  implication  which 
touches  this  case,  which  does  not  properly  fall  within 
the  Act  A  man's  private  freehold,  or  land  gained  by 
twenty  years'  possession,  is  not  within  the  list  Nothing 
short  of  a  clear  enactment  will  justify  any  interference 
with  private  rights,  and  if  the  encroachment  has  not 
been  made  within  twenty  years,  the  commissioners,  by 
their  acts,  cannot  give  themselves  jurisdiction.  Our 
judgment  must  therefore  be  for  the  respondent 

Wiohtman,  J. — I  am  of  the  same  opinion.  Tbe 
question  arises  on  a  proceeding  under  sect  13  of 
15  &  16  Vict  c  79,  by  the  valuer  to  gain  possession 
of  an  encroachment  in  the  same  manner  as  a  landlord 
against  a  tenant  holding  over.  The  magistrates  have 
jurisdiction  under  that  Act  in  case  only  the  encroach- 
ment is  part  of  the  land  subject  to  be  inclosed.  There 
is  a  preliminary  inquiry  whether  the  encroachment  is 
to  be  deemed  part  of  the  land  to  be  inclosed,  and  un- 
less it  is,  the  valuer  has  no  right  to  proceed  under  that 
section.  Now,  it  has  been  argued  that  this  has  been 
conclusively  determined  by  the  map  of  the  inclosure, 
and  by  no  objection  being  raised  by  the  respondent  to 
the  valuer's  including  the  encroachment  in  the  map. 
Bnt  it  appeared  to  the  magistrates  that  this  was  an 
encroachment  more  than  twenty  years  before,  and 
therefore,  by  sect  52  of  8  &  9  Vict  c  118,  it  is  to 
be  deemed  an  ancient  inclosure,  and  not  part  of  the 
lands  to  be  allotted  under  that  Act  The  question 
then  is,  whether  mere  neglect  to  make  the  objection 
before  the  valuer  will  disentitle  the  respondent  to  object 
afterwards  that  this  was  not  land  subject  to  be  allotted. 
It  is  only  in  case  of  encroachments  within  twenty 
years  that  the  valuer  would  seem  to  have  any  jurisdic- 
tion. Here  the  whole  encroachment  was  more  than 
twenty  years  previously.  It  seems,  therefore,  to  me 
that  our  judgment  should  be  for  the  respondent 

Blackburn,  J. — The  commissioners  must  make 
the  inquiry  whether  the  encroachment  was  or  was  not 
within  twenty  years,  but  their  decision  will  not  give 
them  jurisdiction  in  case  the  encroachment  was  really 
more  than  twenty  years  before. 

Judgment  for  ike  respondent. 


Saturday,  Mag  26. 

The  Justices  of  Kent  (appellants)  v.  The 

Maidstone  Commissioners  (respondents). 

Gaols— Rate — "  Parliamentary  or  parochial n — Con- 
struction of  words —  When  these  words  are  words  oj 
limitation  and  when  of  amplification. 

By  a  local  Act  for  the  town  of  Maidstone,  commis- 
sioners were  empowered  to  assess  the  property  in  the 
borough  to  a  certain  rate  for  the  purposes  of  the 
Act,  and  all  gaols  and  some  other  public  establish' 
ments  were  also  to  be  rated  according  to  a  yard  run- 
ning measure.  By  a  section  m  a  subsequent  Act 
(54  Geo.  3,  c.  104,  *»  18),  after  reciting  that  it  is 
expedient  that  the  said  county  of  Kent  should  be  re- 
lieved and  exonerated  from  any  taxes  «a  respect  of 
any  of  the  gaols,  §c,  of  the  said  county,  it  is  enacted 
that  "  no  rate,  tax,  or  assessment  whatsoever,  parlia- 
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mentary  or  otherwise,  shall  be  raised,  assessed,  or 
levied  on  or  be  payable  by  the  said  county  of  Kent 
Jor  or  on  account  of  the  said  gaols,  houses  of  cor- 
rection and  court  houses,  or  any  or  either  ofthemor 
any  part  thereof."     The  county  gaol  of  Kent  is 
within  the  borough  of  Maidstone,  and  the  commis- 
sioners under  the  heal  Act  assessed  it  as  provided 
for  by  their  Act.     Upon  a  case  stated  for  the 
opinion  of  this  court,  as  to  whether  or  not  the  gaol 
was  liable  to  be  assessed: 
Bdi,  that  it  was  exempt,  and  that  taking  the  whole  of 
secL   18  of  the  54  Geo.  3,  c.   104,  together,  the 
words  " parliamentary  andparochial "  are  not  to  be 
taken  as  words  of  limitation,  but  as  words  making 
the  exemption  as  complete  as  possible. 
This  was  s  case  stated  by  consent  for  the  opinion  of 
this  court,  as  to  the  liability  of  the  county  gaol  at 
Maidstone  to  be  assessed  to  the  local  rate  for  the 
borough  of  Maidstone  under  the  31  Geo.  3,  c  bdi. 
flocal^      By  this  statute  ("An  Act  for  regulating, 
ic  the  town  of  Maidstone),  it  is  enacted  by  sect.  8 
that,  for  raising  money  for  the  purposes  of  the  Act,  the 
commissioners  therein  named  are  authorised  to  levy 
certain  rates;  and  by  sect.  13  the  gaol  at  Maidstone 
and  other  public  buildings  are  to  be  assessed  at  the  rate 
of  one  shilling  by  the  running  yard. 

By  the  54  Geo.  3,  c.  104,  s.  18,  it  is  enacted,  "  And 
whereas  it  is  expedient  that  the  said  county"  (of  Kent) 
"  should  be  relieved  and  exonerated  from  any  taxes  in 
respect  of  any  of  the  gaols,  houses  of  correction,  and 
court  houses  of  the  said  county.  Be  it  therefore  enacted 
that  from  and  after  the  passing  of  this  Act  no  rate, 
tax,  or  assessment  whatsoever,  parliamentary  or  paro- 
chial, shall  be  raised,  assessed,  or  levied  on  or  be  payable 
by  the  said  county  of  Kent,  for  or  on  account  of  the 
said  gaols,  houses  of  correction  and  court  houses,  or  any 
or  either  of  them,  or  any  part  thereof." 

Under  the  first  of  the  foregoing  Acts  the  Kent  county 
gaol  at  Maidstone  was  assessed  to  the  local  rate  in  the 
sum  of  521  16*.,  at  the  rate  of  1*.  per  yard  running 
measure,  against  which  assessment  notice  of  appeal 
was  given  on  the  ground  of  the  contended  exemption 
from  rating  contained  in  sect.  18  of  the  54  Geo.  3,  c. 
104. 

Deeds  (BoviU,  Q.C.  with  him)  appeared  for  the 
respondents,  and  contended  that  the  rate  in  question  is 
neither  a  parliamentary  or  parochial  assessment,  and 
that,  as  the  exemption  in  stat.  54  Geo.  3,  c  104,  s.  18, 
b  confined  to  assessments  of  those  particular  descrip- 
tions, the  assessment  in  question  upon  the  gaol  is  good  .* 
(Pabner  T.  Earith,  14  M.  &  W.  428 ;  The  Bedford 
Commissioners  v.  The  Bedford  Union,  21  L.  J.  229, 
M.C. ;  Baker  v.  GreenhiU,  3  Q.  B.  148.)  [Crompton, 
J. — The  words  "  no  rate,  tax,  or  assessment  whatso- 
ever," these  are  very  strong  words,  and  if  they  had 
stopped  there,  no  doubt  could  have  arisen.  You  read 
the  words  "parliamentary  or  parochial"  as  words  of 
Kmitariflfi ;  they  may,  however,  be  used  as  words  of 
amplification? — they  may  have  been  thrown  in  to  show 
that  the  exemption  is  intended  to  apply  to  any  kind  of 
rate  or  assessment]  If  the  words  had  been  "free 
from  all  taxes  and  assessments  whatsoever,"  the  case 
would  have  been  free  from  doubt :  (72.  v.  Inhabitants 
«f  Christchurch,  8  B.  &  C.  660 ;  Company  of  Proprie- 
tors of  Waterloo  Bridge  v.  Cull,  28  L.  J.  70,  Q.B. ; 
29  L.  J.  10,  Q.B. 

Barrow,  for  the  appellants,  argued  that  the  gaol 
was  exempt  under  the  provisions  of  sect.  18  of  the 
54  Geo.  3,  c  104,  for  that  the  rate  in  question  was 
ssfidently  within  the  words  and  the  intention  of  the 
Legislature,  which  clearly  intended  the  exemption  to  be 
general,  the  words  "  parliamentary  or  parochial"  being 
words  of  augmentation  {Waller  v.  Andrews,  3  M. 
«W.  312),  and  that  they  should  be  taken  in  their 
proper  and  enlarged  sense. 
Deeds  in  reply.     [Crompton,  J.— The  preamble 


to  the  section  clearly  shows  that  it  was  intended  to 
relieve  the  gaol  of  all  liabilities.] 

Cockburn,  C.  J. — I  think  judgment  should  be 
given  for  the  appellants.  If  we  were  called  upon  to 
decide  this  case  independent  of  authorities,  we  should 
have  no  doubt  whatever  as  to  the  meaning  of  the  18th 
section,  which  seems  to  be  entirely  to  exempt  the  gaol 
from  any  rates  or  taxes  whatever,  whether  public  or 
local.  [His  Lordship  here  read  the  section.]  Mr. 
Deeds  endeavoured  to  put  on  the  words  "  parliamentary 
or  parochial"  such  a  construction  as  to  make  them 
words  of  limitation,  and  as,  according  to  his  view,  this  . 
is  neither  a  parliamentary  nor  a  parochial  tax,  the 
gaol  is  not  exempt.  There  are  certainly  some  taxes 
which  have  not  been  deemed  parliamentary,  but  these 
cases  have  turned  upon  the  particular  phraseology  used 
by  the  Legislature.  I  think  that  this  is  a  parliamentary 
tax ;  but,  independently  of  this,  the  language  of  the 
section  shows  that  the  intention  of  the  Legislature  was 
to  relieve  such  buildings  as  are  erected  for  public  pur-  . 
poses.  The  words  are  very  large,  and  I  cannot  bring 
myself  to  doubt  what  was  really  the  intention  of  the 
Legislature.  Looking  at  the  preamble  of  the  section, 
and  the  words  made  use  of,  I  think  that  the  exemption 
is  established. 

Wightman,  J. — If  the  words  had  stopped  with  the  - 
words  "  no  rate,  tax,  or  assessment  whatsoever,"  there 
could  have  been  no  doubt ;  but  the  words- u  parliamen- 
tary or  parochial  "  are  introduced,  and  the  question  is, 
whether  or  not  these  words  are  words  of  restraint  ?  It 
seems  to  me  that  they  are  not  intended  as  words  of 
limitation,  but  are  introduced  with  the  view  of  making 
the  exemption  as  complete  as  possible.  The  object  of 
the  Legislature  was  an  exemption  from  all  rates  what- 
ever. The  cases  cited  are  not  to  be  taken  as  authori- 
ties unless  the  facts  are  precisely  the  same,  and  the 
object  of  the  Legislature  obviously  the  same. 

Crompton,  J. — It  is  clear  that  the  meaning  of  the  • 
Legislature  was  to  relieve  the  county  from  all  taxes 
of  this  nature.  I  think  that,  upon  examining  the 
cases  cited,  it  will  appear  that  they  were  decided  upon 
the  peculiar  words  in  each,  and  without  impugning 
any  of  them,  I  think,  in  this  case,  that  the  exemption 
has  been  shown  to  exist.  The  preamble  shows  what 
was  the  meaning  of  the  Legislature,  and  we  may 
fairly  construe  the  subsequent  words  by  that  preamble. 

Blackburn,  J. — I  am  of  the  same  opinion.    The 
case  turns  entirely  upon  the  construction  to  be  put 
upon  the  words  in  the   18th  section.    Taking  the  ' 
object  the  Legislature  had   in  view  into  account,  I 
think  the  words  sufficiently  show  that  object. 

Judgment  for  the  appellants. 

Thursday,  May  31. 
Reg.  v.  The  Justices  op  the  County  op  Durham, 

ex  parte  The  Justices  op  Sunderland. 
Qiao  warranto — Interference  by  justices  in  the  exclu- 
sive jurisdiction  of  other  justices. 
A  quo  warranto  information  is  not  the  proper  proceed- 
ing whereby  to  try  the  right  of  one  set  of  justices  to  . 
interfere  with  the  duties  of  another. 
The  justices  of  the  county  of  Durham  granted  alehouse 
licences  for  alehouse  keepers  in  the  borough  of  Sun- 
derland.    The  justices  of  the  said  borough  claimed 
to  have  the  exclusive  right  to  grant  such  licences: 
Held,  that  a  quo  warranto  information  was  not  the 
proper  process  whereby  to  try  the  right. 
Manisty,  Q.C.  moved  for  a  rule  calling  upon  the 
justices  of  the  county  of  Durham  to  show  cause  by 
what  authority  they  claimed  to  grant  licences  to  ale- 
house keepers  in  the  borough  of  Sunderland.    It  ap- 
peared that  both  the  justices  of  the  borough  of  Sun- 
derland and  those  of  the  county  of  Durham  claimed  to   • 
have  the  right  of  granting  these  licences,  and  licences   > 
for  the  town  of  Sunderland  had  been  granted  by  the   * 
county  justices.     Both  sets  of  justices  were  ready  to 
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Q  B.] 


Reg.  v.  Tub  Justices  op  Richmond,  Subset. 


[Q.  B. 


have  the  question  settled  by  this  form  of  proceeding. 
[Chomptow ,  J. — What  do  they  usurp.  Could  you 
Jiot  try  the  question  in  an  action  ?  Blackbukh,  J. — 
Is  your  object  merely  to  hare  the  opinion  of  thin  court, 
or  to  take  the  question  to  s  court  of  error  ?]  It  is  to 
4ake  it  to  s  court  of  error.  [Wightmah,  J. — All  that 
it  can  be  said  the  justices  hare  done  is,  some  act  out 
of  their  local  jurisdiction.  Suppose  under  the  Bastardy 
Act  a  justice  not  acting  in  the  division  in  which  the 
woman  was  residing  were  to  grant  a  summons,  could 
you  have  a  quo  warranto  against  him  for  it  ?]  The 
justices  are  usurping  an  office  by  granting  a  licence  for 
a  place  in  which  they  hare  no  jurisdiction.  They 
grant  the  licence  not  as  borough,  but  as  county  jus- 
tices. [Cbomptoh,  J. — How  upon  such  a  proceeding 
can  there  be  any  judgment  of  seisure  into  the  Queen's 
hands?] 

CocKBUBV,  C.J. — We  cannot  apply  a  quo  warranto 

to  such  a  case.  If  it  came  to  a  pies,  we  could  not  give  you 

Judgment  even  if  you  are  right,  since  there  could  be  no 

judgment  of  ouster.    You  must  try  the  question  in 

some  other  fionn.  Rule  re/used. 


MondagtJune4. 
Reg.  v.  The  Justices  op  Richmond,  Surest. 

S/^MAeVa^a^^M a^aa v^s ^a^aaver^a4eT___.  mJUw^^uatau^^^u  ^n>Sr^  ^aSs^^ewivo\4ft^B\B^^^_.  s^Ln  ^uMa^mM^s^em 

*^F^SnUUsmU^CWSW^^^^^^m  SWB^BW  ^BS^U^BaBr  W  w  WvVvr      ^Br        1/Wb^W^WIW^^^SpB  IMM^V^W 

*  M  aJ  _*"  •     I... 

tretpa**—A*»ert»(m  of  a  right. 
The  eurvegov  of  the  roads  directed  truth*  to  be  put  at 

BSsasjaBaj^BjSjajSjSj  ejpsjs  n^emvueSw^    osasjajB}     *£#      — ■*■  *  ^^sjaaiaw     upew    m$nm)mM^mw  J  W  ajsaje} 

gramte  had  bem  taio\  to  confine  the  trope  to  a  par- 
ticular part  of  it.    A.  drove  hie  carriage  against 

of  aright,  he  deeming  the  survegor  to  have  no  power 
eo  to  put  the  trestles  for  this  object  One  of  the 
trestles  was  injured,  and  on  a  summons  against  A., 
tender  the  Malicious  Trespass  Act,  the  justices  con- 
victed and  Jmed  A.  Is. 
Jig  a  heal  Act  the  justices  were  made  Bertrams*,  and 

sbsS'  we'w^^nu^m^^W'  o^vn^s^e  u^^Sfe^s^sw  aw  sjw    awer  ^t^nw^uw  w^b*     wow    wvv     ew  ^noj^mn^w* 

Meldfjfrety  that  tfo  justice*  had  jurisdiction  to  convict: 
and  seoondtg,  that  in  order  to  obtain  a  certiorari  to 
quash  the  conviction  on  the  ground  of  the  justices 
being  interested*  thepartg  should  show  on  the  face  of 
hie  affidavits  that  neither  As,  nor  hie  advocate  before 
the  justices,  knew  of  the  objection  at  the  time  of  the 
hearing. 

This  wasan  application  for  a  certiorari  to  remove  a 
•conviction  of  justices,  whereby  the  applicant  was  con- 
victed of  wilfully  injuring  certain  trestles  on  a  highway 
war  Richmond,  Surrey. 

The  applicant  resided  at  Richmond,  and  had  frequent 
occasion  to  drive  along  the  highway  towards  Petersham. 
On  the  occasion  in  question  he  was  driving  along  the 
lower  road,  Richmond,  when  he  found  certain  wooden 
stools  or  trestles  put  upon  the  road  at  intervals,  on 
alternate  sides,  by  direction  of  the  surveyor  of  high- 
ways, the  object  of  which  was  to  compel  those  who 
•drove  to  keep  in  the  middle  of  the  road,  on  which  fresh 
granite  had  been  laid  down.  Lord  Huntingtower  being 
under  the  belief  that  such  obstructions  on  the  highway 
ware  illegal,  and  being  anxious  to  try  the  question  how 
far  they  were  justifiable,  purposely  drove  against  the 
trestles,  and  overthrew  several  of  them.  He  did  not 
intend  to  do  any  damage  to  them,  but  in  one  instance 
-damage  was  caused  by  the  trestle  falling  over.  Lord 
Huntingtower  afterwards  went  snd  informed  the  policeof 
'what  he  had  done,  and  the  object  with  which  he  had 
•done  it.  The  inspector  summoned  him  before  the 
justices,  charging  him  with  wilfully  damaging  certain 
trestles,  the  property  of  the  vestrymen  of  Richmond. 
Having  acted  witth  the  view  of  raising  the  legal  ques- 
tion, his  Lordship  attended  by  his  family  solicitor  before 
the  justices,  snd  stated  the  reasons  of  his  conduct,  and 
•contended  they  had  no  jiirisdiction,  as  his  Lordship 
.acted  under  a  fair  and  reasonable  supposition  of  a  right. 


The  Malicious  Trespass  Act,  7  &  6  Geo.  4,  c  30, 
s.  84,  enacts,  that  "  if  any  person  shall  wiMnfly  or 
maliciously  commit  any  damage,  injury,  or  spoil,  to  or 
upon  any  real  or  personal  piupeUy  whatsoever,  either  of 
a  public  or  private  nature,  cm,  being  convicted  thereof 
before  a  justice  of  the  peace,  shall  forfeit  sad  pay  men 
sum  of  money,  &c;  provided  always,  that  nothing 
herein  contained  shall  extend  to  any  ease  where  the 
party  trespassing  acted  upylw  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  eon- 
plained  ofj  bat  that  every  such  trespass  shall  be 
punishable  in  the  same  manner  as  before  the  pesflag 
of  this  Act." 

The  justices,  however,  did  not  think  the  case  em* 
within  this  proviso,  snd  convicted  Lord  Huntingtower 
of  msfirarnitly  damaging  and  injuring  the  trestle,  sad 
ordered  him  to  pay  a  fine  of  Is. 

ffasmen,  m  moving  for  the  rule,  contended  that  Lord 
Huntingtower  had  acted  only  with  a  view  to  rake  a 
important  question,  snd  that  the  slight  damage  that 
had  occurred  to  the  trestle  was  not  done  wilfully,  bit 
accidentally.  The  esse  foil  within  the  proviso,  and  lbs 
justices  had  no  jurisdiction.  [Cbomptok,  J.— The 
word  "reasonable"  is  put  in  the  proviso.  Can  you 
contend  that  there  was  a  reasonable  supposition  of  s 
right?  This  regulation  of  roads  newly  repaired  is 
well  known  snd  generally  understood,  sad  it  was  sot 
reasonable  to  disturb  it  If  there  was  an  obstruction, 
the  parties  might  have  been  indicted.  Every  person  is 
not  to  be  allowed  to  take  the  law  into  his  own  hands  m 
this  way.]  There  was  no  intention  to  damage  ths 
trestle.  lGockbubh,  C*J. — Lord  Huntingtower  drove 
against  the  trestle,  and  so  did  unneeeasary  damage, 
■fie  justices  may  have  thought  that  not  a  right  thing 
to  do.]  There  is  another  objection ;  three  of  the  jus- 
tices present,  and  acting,  were  vestryman  of  the  pansb, 
and  so  owners  of  the  property  injured.  The  fine  also 
goes  to  the  vestrymen.  Under  sn  old  local  Act  the 
vestrymen  sre  intrusted  with  the  care  and  repair  of  the 
road.  Lord  Huntingtower  was  not  aware  of  tins  dis- 
qualification of  the  justices  at  the  hearing  of  the 
summons. 

By  the  Com. — On  the  ground  of  the  three  jus- 
tices being  interested,  you  may  take  a  rule ;  but  as  to 
the  other  objection  to  the  conviction  there  was  some 
evidence  that  the  applicant  had  not  a  fair  and  reason- 
able supposition  of  a  right,  and  the  justices  had  juris- 
diction. 

Cohen  showed  cause  against  the  rale. — As  to  the 
objection  of  the  justices  being  interested,  I  have  as 
affidavit  which  states  the  belief  of  the  justices  that 
Lord  Huntingtower  knew  that  the  justices  resided  is 
the  parish  of  Richmond ;  and  if  so,  it  was  not  opes 
to  him  to  take  the  objection,  for  every  one  is  presumed 
to  know  the  law,  and  the  local  Act  makes  the  resident 
justices,  vestrymen  ex  officio.  Dimes  ▼.  The  Grand 
Junction  Canal  Compang,  3  H.  of  L.  759 ;  Psky  oa 
Conv.  38;  Reg.  v.  The  Cheltenham  Conuntmienen,  1 
Q.  B.  467.  The  maxim  Consensus  tolIU  erreren 
applies.  [Cbomptof,  J. — The  maxim  cannot  apply 
to  such  a  esse  as  this,  where  ths  party  does  not  really 
know  of  the  existence  of  the  disquamScation,  but  only 
by  a  legal  fiction.]  Then  it  appears  that  the  defence 
at  the  hearing  of  the  summons  was  conducted  by  the 
family  solicitor;  snd,  although  the  solicitor,  who 
resides  in  Richmond,  makes  sn  affidavit  in  support  of 
the  rule,  it  doss  not  appear  that  he  did  not  know  of 
the  objection. 

Lush  and  Bemuen  in  support  of  the  rule. — Although 
the  solicitor  resides  in  Richmond,  his  practice  is  in  Lon- 
don ;  and  if  peiniission  is  granted,  an  additional  affi- 
davit wffl  be  fi^  according  to  the  fact,  that  he  was 
not  aware  of  the  objection  at  the  time  of  the  hearing. 
[Coceburh,  CJ. — The  objection  taken  is  of  a  very 
technical  nature,  as  it  cannot  be  supposed  that  the  jus- 
tices could  have  been  inftnenord  by  their 
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HlLDBETH  V.   AdAMSON. 


[C.   B. 


interest  in  this  one  shilling  fine.  The  justices  properly 
convicted  Lord  Hantingtower,  for  it  was  not  necessary 
for  him  to  drive  against  the  trestle  and  knock  it  down 
in  order  to  raise  the  question.]  Then  the  question  is, 
did  Lord  Hantingtower  at  the  hearing  consent  to  the 
interested  justices  acting?  There  is  no  evidence  that 
either  Lord  Hantingtower,  or  his  attorney,  knew  of  the 
objection.  The  local  Act  was  an  old  one,  and  is  out  of 
print  [Cbomptoh,  J. — It  is  quite  consistent  with  the 
materials  before  us,  that  his  attorney  knew  all  about  the 
Act]  Even  if  the  attorney  knew  of  the  objection  and 
said  nothing,  still  that  does  not  amount  to  acquiescence 
in  the  interested  justices  deciding  the  case.  [Cock- 
Bunr,  (U. — Acquiescence  by  the  advocate  is  acqui- 
escence by  the  principal.] 

CocKBUBir,  C.J. — I  am  of  opinion  that  the  objec- 
tion cannot  be  sustained,  and  that  this  rule  must  be 
discharged.  The  party  now  objecting  is  bound  to 
show  that  at  the  time  of  the  hearing  of  the  summons 
neither  he,  nor  his  representative  who  conducted  hia 
defence,  knew  that  the  justices  were  interested.  It 
was  not  necessary  that  the  attorney  should  deny  know* 
kdge  of  the  fact,  if  the  party's  non-affidavit  stated  it 
But  in  the  present  case  Lord  Hantingtower  makes  an 
affidavit,  and  denies  knowledge  on  his  part,  and  the 
attorney  also  makes  a  long  affidavit;  and  it  nowhere 
appears  that  the  attorney  was  ignorant  of  the  objection 
at  the  time  of  the  hearing  of  the  summons,  though  it 
might  well  be  that  he,  an  attorney  residing  in  Rich- 
mond, knew  of  the  local  Act  affecting  its  management, 
by  which  the  justices  were  made  vestrymen  and  became 
interested  in  the  fine.  The  objection  is  strictissimi 
frrw,  and  as  there  is  no  objection  to  the  conviction 
on  the  merits,  this  rule  must  be  discharged. 

The  rest  of  the  Court  concurred.     Rule  discharged. 


OOT7BT  OF  COMMON  BENCH. 

Besotted  by  Dakikl  Tboxab  Evaxs  and  R.  Yauoha* 
Wiuikv,  Esqra,  Banisters-at-Law. 


Friday,  May  25. 
Hildbeth  (appellant)  v.  Adambon  (respondent). 
Waterworks  Clauses  Act,  #.  59— Public  fountains. 
A  heal  board  of  health,  being  proprietors  of  water- 
works, mag  eupply  a  public  fountain  gratuitously/or 
a  limited  purpose,  and  a  person  taking  the  water 
for  another  purpose  is  liable  to  a  penalty  under  10 
4  11  Vict,  c  17,  8.  59. 
Although  a  fountain  erected  on  a  highway  may  bea  nui- 
sance, the  water  with  which  it  is  gratuitously  supplied 
remains  the  property  of  the  person  supplying  it,  and 
cannot  be  taken  for  any  other  purpose  than  that  for 
which  it  was  supplied. 

The  appellant  in  this  case  was  the  secretary  to  the 
local  board  of  health  of  Darlington.  He  had  laid  an 
information  against  the  respondent,  that  he,  the  re- 
spondent, on  the  23rd  Nov.  1859,  did  unlawfully  take 
water  from  a  certain  fountain  belonging  to  the  local 
board,  he  not  having  agreed  to  be  supplied  with  water 
by  the  said  board,  contrary  to  the  Darlington  Local 
Board  Act  1854.  A  gentleman  had  presented  two 
fountains  to  the  town  of  Darlington,  one  of  which  was 
erected  in  a  public  street,  and  was  gratuitously  supplied 
with  water  by  the  local  board  as  owners  of  the  water- 
works, for  the  use  of  cattle  in  the  cattle  market  on 
market  days,  and  for  horses,  if  yoked,  when  passing  to 
and  fro.  The  respondent,  a  horsekeeper,  had  a  stable 
in  the  town,  but  instead  of  having  water  laid  on  and 
supplied  to  the  stable  and  paying  the  water-rate  to  the 
local  board,  he  was  in  the  habit  of  driving  his  horses  to 
the  fountain  in  question  to  drink,  and  for  this  the  pre- 
sent information  was  laid  against  him  by  the  direction  of 
the  local  board.  Other  persons  had  taken  water  from 
the  fountain  for  other  purposes  than  those  for  which  it 
was  supplied,  and  a  notice  was  in  consequence  pub- 
ashed  for  them  to  desist  from  doing  so.    To  this  notice 


the  attention  of  the  respondent  had  been  called,  but  he 
persisted  in  taking  the  water.  The  justices  dismissed 
the  information,  on  the  ground  that  the  erection  of  the 
fountain  on  the  public  highway  was  an  obstruction  of 
the  road  and  a  nuisance,  and  that  they  could  not  limit 
the  supply  to  the  purposes  mentioned. 

Keane  for  the  appellant — The  private  Act  by 
which  the  Darlington  Local  Board  of  Health  is- 
constituted,  incorporates  the  Waterworks  Clauses 
Act  1847  (10  &  11  Vict  c.  17),  of  which  the- 
59th  section  enacts  that  "every  person  who,  not 
having  agreed  to  be  supplied  with  water  by  the  un- 
dertakers, shall  take  any  water  from  any  reservoir, 
watercourse,  or  conduit  belonging  to  the  undertakers,  or 
from  any  cistern  or  other  like  place  containing  water 
belonging  to  the  undertakers,  other  than  such  as  may 
have  been  provided  for  the  gratuitous  use  of  the  public,, 
shall  forfeit  to  the  undertakers  for  every  such  offence  a 
sum  not  exceeding  ten  pounds."  The  respondent  is 
liable  to  a  penalty  under  this  section.  The  magistrates 
Bay  that  the  local  board  has  no  right  to  erect  a  foun- 
tain in  the  pnblic  streets,  and  that  if  they  do,  it  must 
be  for  the  gratuitous  use  of  all  mankind,  so  as  to  bring 
the  case  of  the  respondent  within  the  words  "  other 
than  for  the  gratuitous  use  of  the  public."  The  78th 
section  of  11  &  12  Vict  c  63  (the  Public  Health  Act 
1848),  referred  to  by  the  magistrates,  has  nothing  to 
do  with  the  question.  It  makes  no  difference  whether 
the  fountain  is  a  nuisance  to  the  highway  or  not 

Erle,  C.  J. — I  am  of  opinion  that  tins  appeal  ought 
to  succeed,  and  that  the  ground  of  objection  taken  by 
the  magistrates  fails.  I  think  the  board  gave  the  water 
limited  in  its  quantity  and  in  its  object  The  purpose 
for  which  it  was  given  was,  that  the  cattle  in  the  market, 
and  horses  on  their  journey,  might  drink.  They  have 
limited  the  right  to  take  water  for  the  two  purposes- 
mentioned.  The  person  convicted  would  be  liable,  if  he 
was  supplied  with  water  by  the  board,  to  pay  so  much 
for  each  horse  kept  by  him.  He  determined  to  avail 
himself  of  this  fountain,  and  to  bring  his  horses  from 
the  stable  to  the  fountain,  and  so  evade  the  rate.  Sec- 
tion 39  enacts  [his  Lordship  read  the  words  of  the 
section],  and  the  magistrates  think  the  water  was  for 
the  gratuitous  use  of  the  public,  because  the 
fountain  was  in  the  highway,  and  an  indictable 
nuisance.  I  do  not  mean  to  give  an  opinion 
whether  their  construction  of  the  section  as  to 
that  is  right  or  not.  But  that  is  a  question  entirely 
distinct  from  the  question  whether  the  water  is  the 
property  of  the  company.  The  fountain  may  be  a 
nuisance,  and  yet  the  water  may  be  the  property  of  the 
company.  A  charitable  man  may  put  buckets  of  water 
on  the  highway  for  the  purpose  of  gratuitously  supply- 
ing passers  by,  and  those  buckets  might  be  an  obstruc- 
tion to  the  highway,  yet  he  would  not  have  dedicated 
the  water  to  the  public  Sect  32  of  the  Waterworks 
Clauses  Act  gives  the  company,  in  my  opinion,  a  power 
to  supply  water  gratuitously  to  a  limited  portion  of 
the  public ;  and  it  enables  them  to  deal  with  the  water 
supplied,  and  to  make  agreements  respecting  it  as 
private  property.  I  think,  therefore,  this  person  ought 
to  have  been  convicted. 

Williams,  J. — I  am  of  the  same  opinion.  It  is 
clear  the  company  did  not  intend  to  dedicate  the  water 
to  the  public  at  large,  and  the  question  is  whether,  in 
spite  of  their  intention,  the  dedication  is  to  be  enlarged. 
A  highway  may  be  dedicated  to  the  public  for  a  limited 
purpose,  though  not  to  a  limited  portion  of  the  public : 
(Poole  v.  Huskisson,  11  M.  &  W.  827.)  So  the  com- 
pany might  dedicate  this  water  to  the  public  for  a 
limited  purpose. 

Btles,  J. — The  reason  given  by  the  magistrates 
cannot  be  sustained.  The  water  would  be  for  the 
public  use,  although  limited  to  certain  hours  of  the 
day.  I  think  it  may  be  so  limited,  and  that  the 
magistrates  should  have  convicted. 
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The  Liverpool  Library  v.  The  Mayor,  &c.,  of  Liverpool. 


Ex.] 


D* 


COURT  OF  EXCHEQUER. 

Reported  by  F.  Bailxt,  and  John  Dcicbab,  Esqrs., 
Barristers-at-Law. 


Monday,  April  23. 

The  Liverpool  Library  v.  The  Mayor,  Alder- 
hen  AND  BUBQESSES  OP  LIVERPOOL. 

Library — Exemption  from    ratability-  Society  fir 

purposes  of  literature—  6  $  7  Vict.  c.  36,  a.  1. 
A  society  called  the  Liverpool  Library  were  occupiers 
of  premises  which  were  exclusively  used  for  the  ob- 
jects stated  in  their  rules,  and  the  funds  by  which  the 
institution  was  supported  were  derived  from  purchase' 
money  of  shores,  from  subscriptions  of  the  members, 
from  payments  received  as  fines  from  such  members 
as  became  subject  thereto  under  the  regulations  of  the 
institution,  by  sale  of  such  shares  as  became  by  for- 
feiture the  property  of  the  institution,  from  the  sale 
of  such  periodical  publications  as  were  required  to 
be  removed  by  later  editions,  and  from  the  sale  at 
cost  price  to  the  subscribers  of  the  catal»gues.    No 
dividend,  gift,  division,  or  bonus  was  ever  made,  but 
was  prohibited  by  their  rules,     Newspapers  were  not 
supplied  to  the  institution : 
Held,  that  the  society  was  for  the  purposes  of  science, 
literature  and  the  fine  arts  exclusively \  and,  as  such, 
exempt  from  rates,  as  coming  within  the  exemption 
in  the  6  <f  7  VkL  c.  36,*.  I,  similar  to  the  Bradford 
Library  case,  28  L.  J.  73,  M.G. 
This  was  a  case  stated  for  the  opinion  of  the  court 
under  the  12  &  13  Vict,  c  45,  on  appeal  against  the 
lighting  rate,  the  fire  police  rate,  the  paring,  sewer, 
water  and  general  rates,  and  the  improvement  rate'for 
the  borough  of  LiverpooL   The  case  was  as  follows : — 
The  Liverpool  Library  was,  on  the  4th  May  1859, 
rated  at  2%d\  in  the  pound  to  the  lighting  rate,  at  id. 
in  the  pound  to  the  fire  police  rate,  at  Sd.  in  the  pound 
to  the  paving  rate,  at  3d  in  the  pound  to  the  sewer  rate, 
at  2d  in  the  pound  to  the  water  rate,  at  3d.  in  the 
pound  to  the  general  rate,  and  at  l£d.  in  the  pound  to 
the  improvement  rate,  which  was  made  on  the  same 
day  by  two  assessors  duly  appointed. 

The  shareholders  of  the  institution  claim  exemption 
under  the  6  &  7  Vict  c.  36,  9.1.  The  lighting  rate 
was  made  under  the  21  Geo.  2,  c.  xxiv.  (local  Act), 
and  a  resolution  of  the  town  council  of  Liverpool  of 
7th  Sept.  1836,  for  applying  the  Act  by  the  corpora- 
tion of  Liverpool  to  the  borough,  the  fire  police  rate, 
under  the  5  &  6  Vict  c  cvi.  (local  Act).  The  paving, 
sewer,  water  and  general  rates,  were  made  under  the 
9  &  10  Vict  c  cxxvu.  (local  Act).  The  improvement 
rate  was  under  the  Liverpool  Improvement  Act  1858. 
All  the  above  Acts  of  Parliament  are  to  be  referred  to 
and  taken  as  part  of  this  case.  The  institution  to 
which  the  rated  property  belongs  is  called  the  Liver- 
pool Library,  and  is  governed  by  rules  and  regulations 
duly  made  at  a  meeting  of  the  shareholders,  a  copy  of 
which  rules  is  annexed  hereto,  and  is  to  be  referred  to 
by  either  party  and  taken  as  a  part  of  the  present 
case.  The  institution  exists  under  the  above  rules  and 
regulations,  and  is  managed  and  conducted  under  their 
provisions,  and  is  devoted  to  the  purposes  therein 
declared,  and  was  so  at  the  time  when  the  rules  in  ques- 
tion were  made.  The  rated  premises  in  the  occupation 
of  the  institution  are  exclusively  used  for  the  objects 
stated  in  the  said  rules  and  regulations,  and  the  funds 
by  which  the  institution  is  supported  are  derived  from 
the  undermentioned  sources,  which  are  exclusively  so 
applied :  First,  from  the  purchase-money  of  the 
shares ;  secondly,  from  the  subscriptions  of  the  mem- 
bers raised  and  levied  as  stated  in  the  said  rules  and 
regulations;  thirdly,  from  payment  received  as  fines 
from  such  members  as  become  subject  thereto  under 
the  rules  and  regulations  of  the  institution,  and  by  the 
sale  of  such  shares  as  become  by  forfeiture  the  property 
of  the  institution ;  and  fourthly,  from  the  sale  of  such 


periodical  publications  as  are  required  to  be  renewed 
by  later  editions,  and  from  the  sale,  at  cost  price,  to 
the  subscribers,  of  the  catalogues  occasionally  published. 

By  rule  35  it  is  declared,  "  That  it  shall  not  be  law- 
ful to  make  any  dividend,  gift,  division,  or  bonus,  m 
money  or  otherwise,  unto  or  between  any  of  the  mem- 
bers of  the  institution." 

The  selling  price  of  the  shares  for  many  years  past 
has  been  9/.  10*.;  for  the  last  six  months,  after  pay- 
ment of  the  annual  subscription,  92. ;  for  the  last  sir 
months  of  the  current  year,  subscription  paid  up  in 
either  case. 

No  newspapers  are  in  fact  supplied  to  or  introduced 
into  the  establishment  The  books  and  other  library 
property  of  the  library  are  circulated  solely  among  the 
shareholders  and  such  strangers  as  are  gratuitously  in- 
troduced by  the  proprietors  according  to  the  rules  said 
regulations. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  said  Liverpool  Library  is  entitled  to  the  benefit  of 
stat  6  &  7  Vict,  c  36,  and  under  the  provisions  of 
that  Act  is  exempt  from  the  whole  of  the  before- 
mentioned  rates,  or  from  any  of  them.  If  any  of  the 
said  rates  can  be  maintained,  they  are  to  be  confirmed  ; 
but  if  the  exemption  is  maintained  as  to  all  or  any  of 
them,  they  are  to  be  amended  according  to  the  judg- 
ment of  this  court.  The  costs  of  the  appeal  and  of  this 
case  shall  abide  the  event ;  that  is  to  say,  if  either 
party  succeeds  as  to  the  whole,  the  whole  of  the  costs 
are  to  be  paid  by  the  unsuccessful  party.  If  some  or 
one  only  of  the  rates  should  be  maintained,  the  costs  to 
be  arranged  and  paid  according  to  the  decision  of  the 
clerk  of  the  peace  of  the  borough  of  LiverpooL 

MUward  for  the  respondents. — The  library  is  not 
exempt  from  the  rates  in  question.  It  is  not  a  society 
instituted  for  purposes  of  science,  literature,  or  the 
fine  arts  exclusively,  within  the  6  or  7  Vict  c  36,  s.  1, 
which  exempts  from  rates  "  any  building  belonging  to 
any  society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,  provided  that  such  society 
shall  be  supported  wholly  or  in  part  by  voluntary  con- 
tributions, and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus,  in  money, 
unto  or  between  any  of  its  members,*1  &c  This  society 
is  not  exclusively  for  literature — the  primary  purpose 
of  the  society  is  not  the  promotion  of  science  and 
literature  exclusively — it  is  substantially  a  circulating 
library.  The  shares  are  sold  in  the  market  at  various 
prices.  [Pollock,  G.B. — There  is  no  dividend. 
Mabtdt,  B. — What  could  you  suggest  to  be  within 
the  Act  if  this  society  is  not  ?]  A  society  where  the 
whole  of  the  funds  are  spent  for  the  benefit  of  the  in- 
stitution. The  rules  of  the  society  were  then  refeued 
to,  as  also  the  sections  of  the  local  Acts,  and  it  was 
submitted  that  the  local  Acts  repealed  the  exemption 
clause  of  the  public  general  Act :  (  The  Bradford  Library 
case,  28  LJ.  73,  M.C. ;  The  MargUbone  Vestry  r. 
The  Zoological  Society,  3  E.  &  B.  807  ;  JL  v.  Man- 
chester, 16  Q.B.  449 ;  R.  v.  Brandt,  16  Q.B.  462  ;  R. 
v.  Ooshell,  16  Q.B.  472;  and  The  Russell  Institution 
v.  #.  Giles*,  3  £.  &  B.  416,  were  cited.) 

MeBish,  contra,  not  called  upon. 

The  Court  was  clearly  of  opinion  thatthis  society  was 
exempt  from  rateability,  and  that  it  was  strictly  within 
the  language  of  the  statute,  that  the  local  Act  did  not 
repeal  the  exemption  clause  of  the  public  Act,  and  that 
the  facts  of  the  present  case  appeared  to  bring  it 
entirely  within  the  principle  of  the  decision  of  The 
Bradford  Library  case,  28  L.J.  73,  M.C, 

Judgment  for  the  appeUanU 

Monday,  May  28. 

Farmer  and  others  v.  Giles. 

Benefit    building    society — Construction    of  rules — 

Agreement  to  refer. 
A  shareholder  of  a  benefit  building  society  established 
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under  the  Act  6  £  7  Will.  4,  c.  42,  having  obtained 
an  advance,  mortgaged  the  property  purchased 
therewith  to  the  trustees  as  security  for  the  advances, 
and  by  the  deed  covenanted  to  pay  the  subscriptions 
which  should  become  due  on  his  shares.  The  defen- 
dant subsequently  redeemed  by  paying,  under  the 
provisions  of  one  of  the  rules,  all  subscriptions  which 
would  become  due  up  to  the  end  of  the  thirteenth  year, 
of  the  society,  at  the  expiration  of  which  period  it 
teas  calculated  all  the  objects  of  the  society  would  be 
accomplished  That  turned  out  not  to  be  so,  and 
the  trustees  brought  an  action  on  the  defendants 
covenant  for  subscriptions  subsequently  becoming 
due: 
Btld,  that  {following  Farmer  v.  Smith,  4  ff.  <f  N.  196, 
32  L.  T.  Rep.  371),  the  defendant  had  not  ceased 
lobe  a  holder  of  the  shares. 
That  the  question  as  to  the  defendants  liability  on 
his  covenant  was  not  "a  matter  in  dispute 
arising  concerning  lite  affairs  of  the  said 
company  and  benefit  building  society,  and  be- 
tween the  said  society  and  the  defendant  as 
holder  of  the  shares,  and  between  the  other  share- 
holders of  the  new  company  and  society  and  the 
defendant"  within  the  meaning  of  the  rule  of  the 
society,  which  required  all  such  disputes  to  be  re- 
ferred to  arbitration,  pursuant  to  the  10  Geo.  4, 
c  56, «.  27. 

The  plaintiffs  sued  as  trustees  of  the  British  Build- 
ing and  Investment  Company. 

The  declaration  stated  that  by  an  indenture  of  the 
20th  Nov.  1845,  made  between  the  defendant  of  one 
part  and  the  then  trustees  of  the  society  on  the  other 
part,  after  reciting,  as  the  facts  were,  that  the  said 
society  had  been  formed  for  the  purpose  of  raising  by 
subscription  *  fund  to  assist  the  members  thereof  in 
obtaining  freehold  or  leasehold  property  pursuant  to 
the  said  Act,  and  that  rules  had  been  made  for  the 
government  of  the  said  society,  certified,  allowed  and  en- 
rolled, and  that  the  sums  of  money  to  be  contributed 
by  subscription  in  respect  of  each  share  in  the  funds  of 
the  said  society  amount  to  1201,  and  that  the  defen- 
dant was,  according  to  the  said  rules,  entitled  to  receive 
out  of  the  said  fund  thereof,  by  way  of  anticipation, 
the  sum  of  60QL  in  respect  of  his  snares  numbered  as 
in  the  said  indenture  mentioned,  upon  his  entering  into 
the  security  thereinafter  mentioned,  the  defendant 
covenanted  with  the  said  trustees,  parties  to  the  said 
indenture,  and  their  successors,  trustees  for  the  time 
bang  of  the  said  society,  that  he  the  defendant  should 
and  would  pay  the  subscriptions  and  interest  payable 
on  his  said  shares,  according  to  the  rules  of  the  said 
*«iety,  on  the  days  and  in  manner  therein  mentioned, 
and  abide  by  and  perform  the  rules  thereof  in  respect 
«f  the  said  shares;  and  the  plaintiffs  aver  that  after  the 
making  the  said  indenture,  a  large  sum  of  money,  to 
*it,  802.,  became  due  and  payable  from  the  defendant 
to  the  said  society  for  and  in  respect  of  the  subscrip- 
tions payable  on  his  said  shares  according  to  the  rules 
of  the  said  society,  and  that  all  things  have  been  done 
«.*  the  part  of  the  said  society,  and  of  the  plaintiffs  as 
trastees  as  aforesaid,  to  entitle  them  to  have  the  said 
money  paid  by  the  defendant,  yet  the  defendant  has 
not  as  yet  paid  the  same ;  and  for  money  payable  by 
'-*  defendant  to  the  said  society  for  subscriptions  and 
Boners  due  and  payable  by  the  defendant  to  the  said 
■oeirty  under  the  rules  of  the  said  society  in  the  shares 
■>(  tlie  defendant  in  the  said  society,  and  in  respect  of 
:se  defendant  being  and  continuing  a  member  thereof. 
Pleas :— Third  to  first  count. — That  before  and  at 
tie  time  when  the  said  sum  of  80/.,  and  every  part 
iKreof,  is  alleged  to  have  accrued  and  become  due  and 
psrable  from  the  defendant  to  the  said  society,  and 
Ufore  and  at  the  time  when  the  -said  subscriptions  in 
&e  first  count,  alleged  to  have  been  payable  on  the 
*4i4  shares  according  to  the  rules  of  the  said  society, 
[Mao.  Cas.] 


and  each  and  every  of  them,  accrued  and  became  pay- 
able, he  the  defendant  had  wholly  and  finally  ceased 
to  be,  and  was  no  longer,  a  holder  of  the  said  shares, 
or  any  or  either  of  them,  or  of  any  shares  in  the  said 
society,  or  a  member  thereof,  or  subject  to  the  rules  or 
liable  to  pay  the  subscriptions  in  the  first  count  men- 
tioned. 

Fourth  to  first  count. — That  one  of  the  sa'd  rules  in 
the  first  count  mentioned  (which  before  and  at  the  time 
of  the  making  of  the  said  indenture  and  of  the  defen- 
dant becoming  a  holder  of  the  said  shares  in  the  said 
society  in  the  first  count  mentioned  and  the  commence- 
ment of  this  suit,  and  hitherto  was  and  is  in  full  force 
and  binding  upon  the  said  society  and  upon  the  plaintiffs 
as  trustees  thereof,  and  upon  the  defendant  as  such 
shareholder)  was  and  is  in  the  words  and  figures  follow- 
ing, that  is  to  say :  "  Reference  of  disputes  to  arbitra- 
tion. The  board  for  the  time  being,  or  the  major  part 
of  them,  shall  determine  all  disputes  which  may  arise 
concerning  the  affairs  of  the  company,  or  respecting 
the  construction  of  these  rules,  or  any  of  the  clauses  or 
things  herein  contained,  and  also  of  any  bye-laws, 
additions,  alterations,  or  amendments  which  shall  or 
may  hereafter  arise  between  the  trustees,  officers,  or 
other  shareholders  of  this  company;  and  the  decision 
of  the  board,  if  satisfactory,  shall  be  conclusive ;  but, 
if  not  satisfactory,  reference  shall  be  ma«ic  to  arbi- 
tration pursuant  to  the  10  Geo.  4,  c.  56,  s.  27. 
And  at  the  first  meeting  of  the  company  after 
the  enrolment  of  these  rules  five  arbitrators  shall 
be  elected,  none'  of  the  said  arbitrators  being 
beneBcially  interested  directly  or  indirectly  in  the 
funds  of  the  company,  and  in  each  case  of  dispute  the 
numes  of  the  arbitrators  shall  be  written  on  pieces  of 
paper  and  placed  in  a  box,  and  the  three  whose  names 
arc  first  drawn  by  the  complaining  party,  or  by  some 
one  appointed  by  him  or  her,  shall  be  arbitrators  to 
decide  the  matters  in  difference,  whose  decision  .shall 
be  final  and  binding  on  all  parties,  and  each  of  the 
three  arbitrators  so  drawn  and  attending  shall  receive 
five  shillings  remuneration ;  the  costs  of  the  reference 
shall  be  p:iid  by  such  party  as  the  arbitrators  shall 
direct ;  the  party  requiring  the  arbitration  shall  deposit 
with  the  manager  fifteen  shillings."  And  the  defen- 
dant avers  that  the  word  "  board "  in  the  said  rule 
means  the  persons  appointed  to  and  holding  the  office 
of  directors  in  the  said  benefit  building  society  in  the 
first  count  mentioned,  and  that  the  word  "  company  n 
in  the  said  rule  means  the  said  benefit  building 
society;  and  the  defendant  further  saith  that  the 
claims  and  causes  of  action  in  the  declaration  men- 
tioned, so  far  as  the  same  relate  to  the  first  count,  at 
the  commencement  of  the  suit  and  always  were  and 
still  are  matters  in  dispute  arisen  concerning  the 
affairs  of  the  said  company  and  benefit  building  society 
and  between  the  said  society  and  the  defendant  as  the 
holder  of  the  said  shares  in  the  first  count  mentioned, 
and  between  the  other  shareholders  of  the  said  com- 
pany and  society  and  the  defendant  as  the  holder  of 
the  said  shares  in  the  first  count  mentioned,  and  be- 
tween the  plaintiffs  as  the  trustees  of  the  said  company 
and  society  and  the  defendant  as  the  holder  of  the 
said  shares  in  the  said  first  count  mentioned;  that  is  to 
say,  the  defendant,  as  such  holder  of  the  said  shares, 
hath  always  disputed  and  denied,  and  still  doth  dis- 
pute and  deny,  his  liability  to  pay  the  said  sum  of  80J. 
in  the  first  count  mentioned  to  the  said  society  or  to 
the  plaintiffs  as  trustees  thereof,  and  the  right  of  the 
said  society  and  the  plaintiffs  as  trustees  thereof,  or 
either  of  them,  to  bring  or  maintain  any  action 
for  the  alleged  breach  of  covenant  in  the  first 
count  mentioned,  and  hath  always  disputed  and  denied, 
and  still  disputes  and  denies,  that  any  breach  of 
covenant  ever  was  committed  by  him  the  defendant,  as 
alleged  in  the  first  count :  of  all  which  the  plaintiffs, 
as  such  trustees  as  aforesaid,  and  the  said  society  havo 
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always  had  notice,  and  the  defendant  avers  that  all 
conditions  precedent,  matters  and  things  requiring  to  have 
been  performed  and  to  have  happened  and  existed  to  en- 
able the  defendant  to  have  the  said  matters  in  dispute  ad- 
judicated upon,  decided  and  settled  as  pointed  out  and 
provided  for  in  and  by  the  said  rules,  and  to  further 
prevent  the  accruing  of  any  right  of  action  in  respect 
of  the  plaintiffs'  claim,  so  far  as  the  same  relates  to  the 
first  count,  and  to  oust  this  court  of  all  jurisdiction 
over  the  said  claim,  were  performed  and  did  happen  and 
exist  before  the  commencement  of  the  suit. 

Sixth  to  the  second  count,  the  same  as  the  fourth. 

Demurrer  to  the  third,  fourth  and  sixth  pleas,  and 
joinder. 

The  plaintiffs  also  joined  issue  on  the  pleas  and  re- 
plied. 

Secondly,  to  the  fourth  plea,  that  before  the  matter 
in  dispute  therein  mentioned  arose,  the  arbitrators  ap- 
pointed in  pursuance  of  the  rule  had  refused  to  act ; 
that  no  others  were  appointed  to  act  in  their  place,  and 
that  when  the  matter  in  dispute  arose  there  was  no 
arbitrator  to  whom  it  could  be  referred. 

Thirdly,  also  to  the  fourth  plea,  that  the  board  had 
decided  the  defendant's  liability  to  pay,  and  that  the 
defendant  had  never  requested  the  plaintiffs  to  refer  the 
said  dispute  to  arbitration,  or  taken  any  steps  to  appoint 
arbitrators  according  to  the  rules. 

There  were  similar  replications  to  the  next  plea. 

The  defendant  demurred  to  these  four  replications. 

The  demurrers  to  the  pleas  and  replications  now  came 
on  for  argument  together. 

Knacks,  Q.C.  (with  him  Beasleg)  for  the  plaintiffs. 
— There  are  two  questions  raised  on  the  demurrers. 
The  first  on  the  third  plea  is,  whether  the  covenant  in 
the  mortgage-deed  is  not  binding  until  the  society  is 
finally  at  an  end,  notwithstanding  the  defendant  has 
paid  up  the  entire  amount  of  his  subscription  as  origi- 
nally fixed;  that  point  is  decided  in  favour  of  the 
plaintiffs  by  a  case  in  this  court,  Farmer  and  others  v. 
SmMi,  4  H.  &  N.  196;  32  L.  T.  Rep.  371.  The 
second  question  arises  on  the  fourth  plea ;  the  rule  of 
the  society  relied  ou  in  it  requires  "  the  board  to  decide 
all  disputes  which  may  arise  concerning  the  affairs 
or  respecting  the  construction  of  the  rules  or  any  of  the 
clauses  therein  contained,  and  also  of  any  bye-law, 
additions,  alterations,  or  amendments  which  shall  or 
may  arise  between  the  trustees,  officers,  and  other 
shareholders  of  the  company,  and  if  the  decision  of  the 
board  is  not  satisfactory,  arbitration  shall  be  had  pur- 
suant to  10  Geo.  4,  c  56,  s.  27."  This  is  not 
a  dispute  concerning  the  construction  of  that  sec- 
tion. In  Crisp  v.  Btmbury,  8  Bing.  394,  the  word- 
ing of  the  rule  was  different,  and  the  society  was 
of  a  different  kind.  Cutbill  v.  Kington,  1  Ex.  494,  is 
more  like  the  present  case ;  that  was  also  a  building 
society,  and  the  words  of  the  rule  as  to  arbitration  were 
almost  exactly  the  same  as  in  this  case,  yet  the  Court 
of  Ex.  held  the  trustees  might  notwithstanding  main- 
tain an  action  on  the  covenant  Morrison  v.  Glover, 
4  Ex.  430,  decides  that  the  rule  applies  only  to  dis- 
putes with  a  member  as  a  member.  This  is  not  a  dis- 
pute with  the  defendant  as  a  member :  {Beg.  v.  Traf- 
ford,  24  L.  J.  20,  M.C. ;  Kelsall  v.  Tyler,  25  L.  J. 
153,  Ex  ;  Fleming  v.  Setf  1  Kaye,  518.) 

Lush,  Q.C.  (with  him  M'Lachlan). — The  cases  cited 
do  not  apply.  In  Cutbill  v.  Kingdon  the  rule  provided 
only  for  the  reference  of  "  all  disputes  respecting  the 
construction  of  the  rules;"  in  the  present  case  the 
rules  applies  to  "  all  disputes  concerning  the  affairs  of 
the  company."  In  Morrison  v.  Glover  the  question 
arose  on  a  mortgage  of  a  lease  and  a  covenant  by  the 
shareholder  to  pay  the  ground-rent.  In  Reg.  v.  Trqf- 
ford  the  rule  applied  only  to  disputes  as  to  money 
matters ;  so  also  in  Fleming  v.  Self. 

Knowles,  Q.C,  in  reply,   referred    to    Reeves  v. 
^ite,  17  Q.  B.  995. 


Pollock,  C.B. — I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  our  judgment  on  the  demurreis  to  the 
third  and  fourth  pleas.  As  to  the  third  plea,  which 
alleges  that  the  defendant  was  not  a  member  of  the 
society,  I  think  the  case  of  Farmer  v.  Smith,  lately 
decided  in  this  court,  is  conclusive.  As  to  the  fourth 
and  sixth  pleas,  tho  question  raised  by  them  is  sub- 
stantially the  same ;  they  amount  to  this,  that  by  the 
rules  of  the  society,  and  the  Act  to  which  they  refer, 
such  a  question  as  is  raised  here  cannot  be  brought 
before  the  ordinary  legal  tribunals,  but  must  be  nude 
matter  of  reference.  It  appears  to  me  clear  that,  ac- 
cording to  the  cases  decided,  a  mortgage  and  a  cove, 
nant  connected  with  it  cannot  be  considered  as  within 
the  rule  or  the  Acts  of  Parliament  to  which  it  refers. 
If  we  were  to  hold  that  a  mortgagor  was  within  the 
rule,  how  would  it  be  possible  to  enforce  the  rights  of 
the  parties  ?  Under  the  statute,  if  a.  member  refuses 
to  obey  the  award,  recourse  must  be  had  to 
a  justice  of  the  peace  to  compel  him;  but 
could  a  justice  of  the  peace  honestly  do  justice 
between  the  parties  in  such  a  case  as  this?  The 
power  of  the  justice  is  not  co-extensive  with  the  rights 
of  the  parties.  The  Act  could  not  be  intended  to 
introduce  a  remedy  which  would  not  be  competent  to 
do  justice  between  the  parties,  and  this  case  most  be 
excluded  from  the  class  of  cases  in  which  the  aid  of  tbc 
justice  is  to  be  called  in.  He  could  not  do  justice  here; 
and  the  Act  of  Parliament  cannot  have  been  intended 
to  give  him  jurisdiction.  As  to  the  decided  cases,  I 
think  they  clearly  go  the  length  of  deciding  that  in  the 
case  of  a  mortgage  the  rule  of  reference  does  notapplj. 
This  is  not  so  much  a  question  between  a  member  and 
the  society  as  between  a  mortgagor  and  his  mortgagee. 
The  deed  is  a  distinct  security,  and  creates  an  obliga- 
tion quite  apart  from  the  member's  liability  to  pay  on 
his  shares.  As  our  judgment  is  for  the  plaintiff  on  the 
demurrers  to  the  plea,  it  is  unnecessary  to  say  anything 
about  the  replications  and  the  demurrers  to  them:  they 
fall  to  the  ground. 

Bramwkll,  B. — I  am  of  the  same  opinion.  As  to 
the  third  plea,  it  seems  to  amount  to  this,  that  the 
defendant,  having  paid  np  his  subscription,  has  ceased 
to  be  member.  There  is  nothing  in  the  rules  as  to 
ceasing  to  be  a  member  in  that  case ;  but  supposing, 
in  fact,  that  by  paying  up  be  has  ceased  to  be  a  mem- 
ber because  he  has  paid  np  all  he  had  to  pay,  or 
all  it  was  supposed  he  would  have  to  pay,  yet  his 
covenant  remains,  and  he  is  liable  on  that  As  to  the 
other  pleas,  I  agree  with  my  Lord.  I  think  the  matter 
is  substantially  decided  by  the  former  cases.  The 
point  arises  thus :  The  statute  says  that  provision  shall 
be  made  by  the  rules  for  referring  disputes  to  arbitra- 
tion ;  it  does  not  say  all  disputes,  but  only  such  dis- 
putes as  the  members  of  the  society  think  fit.  What 
disputes  does  the  rule  in  this  case  say  shall  be  referred? 
[Hjs  Lordship  read  the  rule.]  It  seems  to  me  this 
dispute  is  not  within  that  rule.  It  refers  only  lo  such 
disputes  as  arise  between  the  trustees  and  the  share- 
holders generally,  and  not  particular  disputes.  This 
is  not  a  dispute  as  to  the  construction  of  any  rule  of 
the  society,  as  is  a  question  between  mortgagor 
and  mortgagee,  arising  on  a  covenant  in  a  mortgage* 
deed. 

Ciiankbll,  B. — I  also  am  of  opinion  that  the  plain- 
tiffs are  entitled  to  judgment  on  the  demurrer  to  the 
pleas.  As  to  the  third  plea  the  declaration,  which  is 
good  on  the  face  of  it,  charges  the  defendant  on  an  ab- 
solute covenant  to  pay  money.  The  defendant  pleads 
he  has  ceased  to  be  a  shareholder :  it  is  not  very  cle.tr 
what  he  means,  but  the  plea  is  clearly  no  answer  to  the 
declaration,  which  charges  him  on  an  absolute  cove- 
nant As  to  the  fourth  and  sixth  pleas  also,  I  think  the 
plaintiffs  are  entitled  to  our  judgment.  The  fourth  pies 
is  to  the  special  count,  and  the  Bixih,  substantially  the 
same,  is  to  the  money  counts.  As  to  these  theplautiift 
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are  prima  facie  entitled  to  sue.  They  declare  on  a 
covenant  by  the  defendant  with  certain  trustees  and 
their  successors  to  pay  the  subscription  on  his  shares. 
They  aver  that  80JL  has  become  due  in  respect  of  his 
shares ;  that  all  things  have  been  done  to  entitle  them 
to  nave  the  money  paid,  yet  the  defendant  has  not 
paid  it.  They  show  that  prima  facie  they  are  entitled 
to  see.  The  defendant,  however,  by  his  plea  sets  up 
that  the  right  which  these  plaintiffs  would  otherwise 
kve  to  sue  in  this  court  is  taken  away  from  them  by 
the  operation  of  the  10  Geo.  4,  s.  56,  s.  27,  as  applied 
to  the  rules  of  the  society,  which  is  enrolled  under  the 
6  &  7  Will.  4,  c  32.  The  question  therefore  is, 
whether  or  not  is  the  jurisdiction  of  the  court  ousted 
by  those  statutes  and  by  the  rules.  I  am  of  opinion 
that  it  is  not.  I  think  the  rule  applies  only  to 
disputes  between  the  trustees  or  officers  and  the 
shareholders,  that  is  to  disputes  between  them 
and  the  shareholder  or  shareholders.  In  this  ense 
defendant,  by  becoming  a  mortgagor  and  executing 
the  mortgage-deed,  has  acquired  a  new  character,  and 
the  trustees  have  acquired  a  new  remedy  on  the  secu- 
rity in  the  event  of  his  nonpayment.  I  cannot  but  think 
the  rale  as  to  arbitration  was  intended  to  apply  to  such 
a  case  as  this.  The  27th  section  of  the  statute  gives  a 
remedy  which  is  apt  for  the  exigencies  of  the  case  to 
which  I  think  it  Is  intended  to  apply,  but  which  is 
totally  inapplicable  to  such  a  case  as  this.  The  defen- 
dant has  assumed  a  new  character,  and  new  relations 
hare  arisen  between  him  and  the  trustees  to  which, 
when  disputes  arise,  new  remedies  are  applicable.  I 
think  this  is  not  a  dispute  between  the  trustees  and  the 
defendant  as  a  shareholder,  to  which  alone  I  think  the 
rale  applies,  and  therefore  the  plaintiffs  are  entitled  to 
judgment. 

Judgment  far  the  plaintiffs  on  the  demurrers  to 
tie  third  and  fourth  pleas ;  the  second  count  and 
all  pleadings  on  it  to  be  struck  out. 
lewis  and  Sons,  attorneys  for  the  plaintiffs. 
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rsorL— This  will  contain  a  Digest  of  all  important  Cases 
nLuim  to  Maritime  Lmw  decided  in  other  tliao  the  Superior 
Coorutiut  are  regularly  reported  here.] 


THAMES  POLICE  COURT. 

Monday  i  May  7. 

(Before  Mr.  Selfe.) 

The  Victory  Steam-tug. 
(Uitchtirs  Register,  March  ) 

Penalty  for  steam-tug  not  consuming  its  own  smoke. 

This  was  a  prosecution  against  Mr.  B.  T.  Harris, 
the  master  of  a  steam-tug  called  the  Victory,  belonging 
to  the  Steam-towing  Company,  for  a  penalty  on  ac- 
count of  using  on  board  the  tng  furnaces  so  constructed 
■  not  to  consume  their  own  smoke. 

The  superintendent  of  the  company  appeared  in 
place  of  the  defendant.  He  expressed  a  doubt  whether 
nnoke-consuming  furnaces  could  be  applied  to  steam- 
tags,  the  power  of  which,  in  proportion  to  their  size, 
so  greatly  exceeds  that  of  other  steam-Teasels ;  but 
he  offered  to  carry  out  anything  practicable  which  the 
Government  surveyor  could  suggest. 

The  Government  inspector  stated  that  there  would 
be  no  difficulty  in  finding  effectual  means  to  consume 
the  smoke  on  board  of  the  Victory,  although  the 
means  hitherto  adopted  on  that  vessel  were  of  little 
Me. 

Mr.  Selfe,  referring  to  the  case  of  Walker  v.  Evans, 
55  L  T.  Rep.  59,  Q.  15.,  relative  to  a  steamer,  the 
Tom  (TShanUr,  belonging  to  the  same  company,  where 
it  was  held  that  a  steam-vessel  plying  between  London- 
bridjre  and  the  Nore  is  within  the  meaning  of  the  Act, 
fioed  the  company  51,  and  intimated  that  on  a  second 
conviction  the  fine  would  be  increased  to  10/. 


Saturday,  April  28. 

Beg.  v.  Fraxcis  Loose. 

Friendly  Society — Trustee — Larceny  by — Treasurer 
— In  whom  property  vested — 18  J*  19  Vict.  c.  63, 
s.  18. 

The  prisoner  was  a  trustee  of  a  friendly  society  (a 
lodge  of  Odd  Fellows)  and  appointed,  by  resolution 
of  the  society  to  receive  money  from  the  treasurer 
and  carry  it  to  the  b'ink.  He  received  the  money, 
but  instead  of  taking  it  to  the  bank  he  ajtplied  it  to 
his  own  purposes.  He  was  indicted  as  a  bailee  of 
the  moneys  of  the  treasurer  li.  C,  feloniously  con- 
verting the  money  to  his  own  use ;  and  also  for  a 
common  law  larceny  of  the  money  of  R.  C. 

The  Friendly  Societies  Act,  18  cf*  19  Viet.  c.  63,  *.  18, 
vests  the  property  of  such  societies  in  the  trustees  and 
directs  the  property  to  be  laid  in  the  names  of  the 
trustees  in  indictments : 

Held,  that   the  prisoner  could  not  be  convicted  of 
feloniously  converting  or  stealing,  the  moneys  of  R. 

C.  as  charged  in  the  indictment. 

Case  reserved  by  Williams,  J.  for  the  opinion  of  this 
court. 

In  this  case  the  indictment  alleged  that  on  the  20th 
July  1859  the  prisoner  became  and  was  bailee  of 
moneys  of  Richard  Carraway,  deceased,  to  the  amount  of 
40/.,  and  that  being  such  bailee  he  fraudulently  and 
feloniously  did  take  and  convert  the  said  moneys  to  his 
own  use,  and  that  the  prisoner  in  manner  and  form 
aforesaid  feloniously  did  steal,  &c.  the  said  moneys. 

There  was  another  count  for  a  common  law  larceny. 

The  deceased  R.  Carraway,  whose  money  the  40/. 
was  alleged  to  be,  was  at  the  time  in  question  the 
treasurer  of  a  lodge  of  Odd  Fellow*,  which  was  a 
friendly  society  duly  enrolled. 

The  prisoner  was  one  of  its  trustees. 

On  the  20th  July  1859,  at  a  lodge  meeting,  it  was 
proposed  and  resolved  that  40/.  should  be  sent  to  the 
bank  ot  Messrs.  Gnrney  at  Fakonham,  and  that  the 
prisoner  should  take  it  there.  The  40/.  in  gold  and 
silver  was  taken  from  a  box  which  was  in  Carraway's 
keeping  as  treasurer,  by  a  person  who  acted  for  him, 
and  having  been  counted,  was  put  into  a  bag  and  carried 
away  by  the  prisoner.  Instead  of  taking  it  to  the  bank, 
he  dishonestly  applied  it  to  his  own  purposes,  and  no 
such  sum  was  ever  placed  to  the  credit  of  the 
society. 

On  these  facts  it  was  submitted  by  the  counsel  for 
the  prisoner,  that  the  money  was  not  shown  to  be  the 
property  of  R.  Carraway  as  alleged  in  the  indictment. 
Cain's  case,  2  Mood.  C.  C.  204,  it  was  argued,  did  not 
apply,  because  that  case  was  decided  on  the  construc- 
tion of  the  stat  10  Geo.  4,  c.  56,  by  which  the  pro- 
perty of  a  friendly  society  was  vested  in  the  treasurer 
or  trustee  for  the  time  being :  whereas  by  the  Act  now 
in  operation  (stat  18  &  19  Vict.  c.  63,  s.  18)  the  pro- 
perty is  vested  in  the  trustee  or  trustees  of  the  society. 
And  that  supposing  the  treasurer  to  have  a  special  pro- 
perty in  the  40/.,  such  property  ceased  as  soon  as  the 
resolution  of  the  lodge  meeting  was  acted  upon  by  pay- 
ment of  the  money  into  the  hands  of  the  prisoner  who 
was  nominated  by  the  lodge,  and  not  the  treasurer,  to 
carry  it  to  the  bank.  It  was  further  urged  that,  inde- 
pendently of  the  statutes,  assuming  the  treasurer  to  be 
the  owner,  the  prisoner  received  the  money  not  as  the 
servant  of  the  treasurer,  bnt  as  a  person  not  bound  to 
take  it,  and  ho  was  therefore  only  guilty  of  a  breach  of 
trust.  Lastly,  it  was  argued  that  the  prisoner  was  not 
bound  to  pay  in  that  particular  40/.,  but  that  any  sum  of 
40/.  would  have  sufficed,  whereas  by  the  statute  he 
must  hold  something  specific 

The  prisoner  was  convicted,  but  I  respited  the  judg- 
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ment  until  the  opinion  of  this  court  should  be  taken 
whether  the  above  objections  were  well  founded. 

Metcalfe  (Drake  with  him)  for  the  prisoner. — It  is 
submitted  that  the  property  is  not  well  laid  in  Richard 
Carra way's  name,  in  any  of  the  counts  of  the  indict- 
ment. The  case  of  Hex  v.  Cain,  2  Mood.  C.  C.  204 ; 
S.  0.  1  Car.  &  M.  309,  relied  upon  on  the  part  of  the 
prosecution,  is  not  applicable;  for  that  was  the 
case  of  a  benefit  society  enrolled  under  the  10  Geo. 
4,  c  56,  and  the  4  &  5  Will.  4,  c  40,  and  it 
was  held  that  the  property  of  the  society  might 
in  an  indictment  be  laid  to  be  in  the  treasurer  by  his 
proper  name,  for  sect.  21  of  the  10  Geo.  4,  c.  56,  pro- 
Tided  expressly  that  the  property  in  such  societies 
"  for  all  purposes  of  suit,  as  well  civil  as  criminal," 
should  be  deemed  and  taken  to  be,  and  in  every  such 
proceeding  where  necessary,  stated  to  be  the  property 
of  the  treasurer  or  trustee  of  the  society  for  the  time 
being,  in  his  or  her  proper  name,  without  further  de- 
scription. The  18  &  19  Vict,  c  63  (the  Act  now  in 
force  relating  to  friendly  societies),  sect.  18,  vests  the 
property  of  such  societies  in  the  trustees,  and  directs 
that  in  all  actions,  or  suits,  or  indictments,  or  summary 
proceedings  before  magistrates,  touching  or  concerning 
any  such  property,  the  same  shall  be  stated  to  be  the 
property  of  the  persons  for  the  time  being  holding  the 
office  of  trustees  in  their  proper  names  as  trustees  of 
such  society,  without  any  further  description.  So  that 
Richard  Carraway  being  treasurer  only,  and  not  a 
trustee,  had  no  property  vested  in  him  by  virtue  of  the 
statute,  and  the  property  ought  to  have  been  laid  in 
the  indictment  as  the  property  of  the  trustees.  Then, 
as  to  B.  Carraway's  having  any  special  possession  of 
the  money  stolen,  it  is  found  as  a  fact  that  it  was  the 
doty  of  Carraway  to  pay  over  the  money  to  the  pri- 
soner, whose  duty  it  was  to  take  it  to  the  bank.  There 
could  not  therefore  be  a  felonious  taking  by  the  pri- 
soner, who  was  a  trustee  and  legal  owner  of  the  money, 
as  well  as  being  the  person  specially  appointed  by  the 
resolution  of  the  society  to  receive  the  money  from  Car- 
raway and  take  it  to  the  bank.  It  does  not  appear  by 
the  18  &  19  Vict,  c  G3,  how  a  trustee  is  to  be  made 
liable  to  the  criminal  law  for  his  felonious  acts. 

No  counsel  appeared  for  the  prosecution. 

Pollock,  C.  B.— We  are  all  of  opinion  that  the 
indictment  in  this  form  cannot  be  sustained.  In 
Cain's  case  the  prisoner  had  obtained  the  money 
wrongfully,  and  the  property  in  it  was  vested  by  the 
10  Geo.  4,  c  56,  in  the  treasurer  of  the  society ;  but  in 
this  case  the  property  was  not  vested  in  the  treasurer, 
but  in  the  trustees.  Moreover,  as  the  prisoner  was 
specially  appointed  by  resolution  to  take  the  money  to 
the  bank,  how  can  it  be  said  that  he  stole  the  money 
of  Richard  Carraway  as  charged  in  the  indictment  ? 
For  as  soon  as  Carraway  parted  with  the  money  he  had 
nothing  more  to  do  with  it  The  prisoner  may  have 
been  guilty  of  a  breach  of  trust  as  against  the  other 
trustees ;  but  it  cannot  be  said  that  he  stole  the  money 
of  Carraway.  The  conviction  therefore  cannot  be 
sustained.  Conviction  quashed,  (a) 


Reg.  v.  Samuel  Hudson,  John  Smith  and  John 

Dewhibst. 

Conspiracy  to  cheat — False  pretences — Gaming  and 
wagering— 8  <f  9  Vict.  c.  109,  s.  17. 

The  prisoners  were  at  a  public-house  in  the  same  room 
with  the  prosecutor;  one  of  them  placed  a  pencase 
on  the  table  and  left  the  room  to  get  writing  paper. 

(a)  The  explanation  of  this  decision  !*,  that  the  prisoner, 
as  the  trustee  of  the  society,  vat  the  legal  ctcntr  of  the 
propcrtv,  and  not  merely  in  legal  posusflion  of  If.  lie 
could  not,  therefore,  be  guilty  of  larceny  of  his  own  money. 
It  was  a  broach  ut  trust  a*  against  his  co-trnstees,  ami 
poaaibly  as  twalnst  the  secretary,  for  which  the  remedy  was 
a  civil  one ;  but  it  was  not  criminal. 


Whilst  he  was  absent,  one  of  the  two  who 
toot  the  pen  out  of  the  case  and  put  a  piu  in  its 
place.     The  two  remaining  prisoners  then  induced 
the  prosecutor  to  bet  the  other  prisoner  when  he 
returned,  50s.  that  there  was  no  pen  in  the  case. 
The  prosecutor  put  his  money  down,  and  one  of  the 
prisoners  snatched  it  up  to  hold.     The  pencase  was 
then  turned  up  into  the  prosecutor* s  hand,  and  ano- 
ther pen,  with  the  pin,  fell  into  his  hand,  and  then 
the  prisoners  took  the  money : 
dell,  that  the  evidence  was  sufficient  to  support  a 
count  for  conspiracy,  by  divers  unlawful  and  frau- 
dulent devices  and  contrivances,  and  by  divers  false 
pretences,  unlawfully  to  cheat,  cjr. 
Case  reserved  for  the  opinion  of  this  court,  by  J.  B. 
Maule,  Esq.,  barrister-at-law,   sitting  aa  deputy  for 
the  Recorder  of  York. 

At  the  Epiphany  sessions  1860,  held  for  the  city  of 
York,  the  prisoners  were  jointly  indicted  and  tried 
before  me  upon  an  indictment,  the  two  first  counts  of 
which  charged  them  with  an  offence  under  the  8  &  9 
Vict,  c  109,  as  follows: — 

First  count  charged,  "  That  on  the  18th  Nor.  1859, 
by  fraud,  unlawful  device  and  ill  practice  in  playing  at 
a  certain  game  or  sport,  to  wit,  in  and  by  a  wager 
with  one  Abraham  Rhodes,  whether  a  certain  pencil 
case  had  a  pen  in  it  or  not,  unlawfully  and  fraudulently 
they  did  win  from  the  said  Abraham  Rhodes,  to  a 
certain  person  to  the  jurors  unknown,  a  certain  sum  of 
money,  to  wit,  21.  10s.  of  the  money  of  the  said  A. 
Rhodes,  and  so  did  then  and  thereby  unlawfully  obtain 
such  money  from  the  said  A.  Rhodes  by  a  false  pre- 
tence, to  wit,  by  the  fraud,  unlawful  device  and  ill 
practice  aforesaid,  with  intent  then  to  cheat  and 
defraud  the  said  A.  Rhodes  of  the  same,  against  the 
form  of  the  statute  in  such  case  made  and  provided,** 
&c 

The  second  count  charged  the  prisoners  that  they 
unlawfully  and  fraudulently  did  combine,  confederate 
and  conspire  together,  and  with  divers  other  persons  to 
the  jurors  unknown,  by  fraud,  unlawful  device  and  ill 
practice  in  playing  at  a  certain  game  or  sport,  and  by 
divers  other  fraudulent  devices  and  false  pretences, 
unlawfully  to  win  from  the  said  A.  Rhodes  a  certain 
sum  of  money,  to  wit,  the  sum  of  2L  10#.,  of  the 
money  of  the  said  A.  Rhodes,  and  so  then  and  thereby 
unlawfully  to  obtain  from  the  said  A.  Rhodes  the  said 
sum  of  money  in  this  count  mentioned,  by  a  false  pre- 
tence, with  intent  then  to  cheat  and  defraud  the  said 
A.  Rhodes  of  the  same,  against  the  form  of  the  statute, 
&c. 

Third  count — The  prisoners  were  charged  with  a 
conspiracy  to  cheat  in  the  following  form : — "  That 
they  unlawfully  and  fraudulently  did  combine,  confe- 
derate and  conspire  together  with  divers  other  per- 
sons to  the  jurors  unknown,  by  divers  unlawful  and 
fraudulent  devices  and  contrivances,  and  by  divers 
false  pretences,  unlawfully  to  obtain  from  the  said 
A.  Rhodes  the  sum  of  21  10*.  of  the  money  of  the 
said  A.  Rhodes,  and  unlawfully  to  cheat  and  defraud 
the  said  A.  Rhodes  of  the  same,  against  the  peace,  &c 
The  evidence  disclosed  that  the  three  prisoners  were 
in  a  public-house  together  with  the  prosecutor  A. 
Rhodes,  and  that,  in  concert  with  the  two  prisoners, 
the  prisoner  John  Dewhirst  placed  a  pencase  on  the 
table  of  the  room  where  they  were  assembled,  and  left 
the  room  to  get  writing-paper ;  whilst  he  was  absent 
the  other  two  prisoners,  Samuel  Hudson  and  John 
Smith,  were  the  only  persons  left  drinking  with  the 
prosecutor,  and  Hudson  then  took  up  the  pencase,  and 
took  out  the  pen  from  it,  placing  a  pin  in  the  place  of 
it,  and  put  the  pen  that  he  had  taken  out  under  the 
bottom  of  the  prosecutor's  drinking-glass,  and  Hudson 
then  proposed  to  the  prosecutor  to  bet  the  prisoner 
Dewhirst,  when  he  returned,  that  there  was  no  pen  in 
tho  pencase.    The  prosecutor  was  induced  by  Hudson 
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ami  Smith  to  stake  50*.  in  a  bet  with  Dewhirat  upon 
his  returning  into  the  room  that  there  was  no  pen  in 
the  pcncase,  which  money  the  prosecutor  placed  on 
the  table,  and  Hudson  snatched  np  to  hold.  The  pen- 
ease  was  then  turned  up  into  the  prosecutor's  hand, 
and  another  pen,  with  the  pin,  fell  into  his  hand,  and 
then  prisoners  took  his  money. 

Upon  this  evidence  it  was  objected,  on  behalf  of  the 
prisoners,  that  no  offence  within  the  meaning  of  the 
8  &  9  Vict.  c.  109,  was  proved  by  it,  and  that  the 
facto  proved  in  evidence  did  not  amount  to  the  offence 
charged  in  the  third  count. 

I  thought  the  objection  well  founded  as  to  the 
offence  under  the  8  &  9  Vict,  c  109,  but  held  that 
the  facta  in  evidence  amounted  to  the  offence  charged 
in  the  third  count,  and  directed  the  jury  to  return  a 
separate  verdict  on  each  count,  a  case  having  been 
asked  for  by  the  prisoners*  counsel,  for  the  considera- 
tion of  the  Court  for  Crown  Cases  Reserved. 

The  jury  returned  a  verdict  of  guilty  on  each  of  the 
three  counts. 

The  prisoners  were  sentenced  to  eight  months*  im- 
prisonment, and  committed  to  prison  for  want  of  suffi- 
cient sureties. 

If  the  Court  for  the  consideration  of  Crown  Cases 
Reserved  shall  be  of  opinion,  that  the  above  facts  in 
evidence  constituted  in  law  any  one  of  the  offences 
eharged  in  the  indictment,  and  was  evidence  to  go  to 
the  jury  in  support  thereof,  the  verdict  is  to  stand  for 
such  of  the  counts  in  which  the  offence  is  laid  to  which 
the  evidence  applies. 

Prioe  for  the  prisoners. — It  is  submitted  that  the 
prisoners  have  not  been  guilty  of  any  of  the  offences 
charged  in  the  several  counts  of  the  indictment.    The 
first  two  counts  of  the  indictment  are  framed  upon  the 
Gaines  and  Wagers  Act,  8  &  9  Vict.  c.  109,  s.  17, 
which  enacts  "that  every  person  who  shall  by  any 
fraud  or  unlawful  device  or  ill  practice  in  playing  at  or 
with  cards,  dice,  tables,  or  other  game,  or  in  bearing  #a 
part  in  the  stakes,  wagers,  or  adventures,  or  in  betting 
on  the  sides  or  hands  of  them  that  do  play,  or  in 
wagering  on  the  event  of  any  game,  sport,  pastime,  or 
exercise,  win  from  any  other  .person  to  himself,  or  any 
other  or  others,  any  sum  of  money  or  valuable  thing, 
shall  he  deemed  guilty  of  obtaining  such  money  or 
valuable  thing  from  such  other  person  by  a  false  pre- 
tence with  intent  to  cheat  or  defrand  such  person  of 
the  same,  and  being  convicted  thereof  shall  be  punished 
accordingly."     The  object  of  that  provision  was  not  to 
meet  a  case  like  the  present.     Sects.  8  and  15  show 
that  the  provision  was  directed  to  the  ordinary  games 
played  at  common  gaming  houses,   and  not  azainst 
tricks  like  the  one  in  this  case. 

Pollock,  C.B.— You  may  confine  your  argument  to 
the  offence  charged  in  the  third  count. 

Price. — As  to  the  third  count.  To  sustain  that,  the 
evidence  should  have  shown  such  a  false  pretence  as 
per  se  would  constitute  the  ordinary  misdemeanor  of 
nuts  pretences. 

Pollock,  C.B.— Why  so?  This  is  a  count  for  con- 
spiracy to  cheat. 
Price — Yes,  by  false  pretences. 
CoAarxKLL,  B. — If  the  count  had  said  merely  to 
conspire,  and  had  omitted  the  words  "  by  false  pre- 
tences," it  would  have  been  good. 

Blackburn,  J. — Here  the  prisoners  cheated  the 
prosecutor  into  the  belief  that  he  was  going  to  cheat, 
when  in  fact  he  was  to  be  cheated. 

Price.—  This  is  s  mere  private  deceit  not  concerning 
the  public,  which  the  criminal  law  does  not  regard, 
hot  is  a  deceit  at^unst  which  common  prudence  might  have 
guarded.  There  is  no  evidence  of  any  indictable  com- 
bination to  cheat  and  defraud. 

CiiAssELL,  B. — If  two  persons  conspire  to  puff  up 
the  qualities  of  a  horse,  and  thereby  secure  an  exorbi- 
tant price  for  it,  that  is  a  criminal  offence. 


Price. — That  affects  the  public.  At  the  trial  the 
present  case  was  likened  to  that  of  Rex  v.  Barnard,  7 
Car.  &  P.  784,  where  a  person  at  Oxford,  who  was  not 
a  member  of  the  university,  went  for  the  purpose  of 
fraud,  wearing  a  commoner's  gown  and  cap,  and  ob- 
tained goods.  This  was  held  a  sufficient  false  pretence. 
The  present  case,  however,  was  nothing  more  than  a  bet  on 
a  question  of  fact,  which  the  prosecutor  might  have  satis- 
fied himself  of  by  looking  at  the  pencil-case.  It  is 
more  like  an  ordinary  conjuring  trick.  Besides,  here 
the  prosecutor  himself  intended  to  cheat  one  of  the 
prisoners  by  the  bet. 

No  counsel  appeared  for  the  prosecution. 

Pollock,  C.B. — We  are  all  of  opinion  that  the 
conviction  on  the  third  count  is  good,  and  ought  to  be 
supported.  The  count  is  in  the  usual  form,  and  it  is 
not  necessary  that  the  words  "  false  pretences  "  stated 
in  it  should  be  understood  in  the  technical  sense  con- 
tended for  by  Mr.  Price.  There  is  abundant  evidence 
of  a  conspiracy  by  the  prisoners  to  cheat  the  prose- 
cutor, and  though  one  of  the  ingredients  in  the  case  is 
that  the  prosecutor  himself  intended  to  cheat  one  of  the 
prisoners,  that  does  not  prevent  the  prisoners  from 
liability  to  be  prosecuted  upon  this  indictment. 

Conviction  affirmed,  (a) 


OOUBT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Hxelst  and  William  Baslow,  Ssqra, 

ttaxrUters-at-Lew. 

Thursday,  May  24. 
Reg.  v.  Justices  op  Macclesfield. 
20  #  21  Vict.  c.  43— Order  to  justices  to  state  spe- 
cial case— Jurisdiction — Error  in  point  oj  law- 
Determination. 
The  court  refused  a  rule  to  justices,   ordering  them 
to  state  a  special  case  fttr  the  opinion  of  the  courtt 
where  the  objection  was  that  th*y  had  improperly  re- 
ceived evidence. 
To  enable  the  ourt  to  interfere  it  must  appear  that 
the  determination  of  the  justices  was  wrong. 
Kenealey  moved  for  a  certiorari  to  bring  up  the  - 
conviction  of  John  Holland,  with  a  view  to  its  being 
quashed.    The  conviction  was  under  the  17  Geo.  3, 
c.  56,  ss.  10  &  14,  for  having  materials  suspected  to 
be  purloined  or  embenled  concealed  in  his  dwelling- 
house,  outhoqse,  yard,  garden,  or  other  place,  for  which 
offence  the  justices  had  imposed  a  penalty  of  20/. 
The  objections  to  the  conviction  were,  first,  that  the 
17  Geo.  3,  c  56,  was  repealed  by  the  6  &  7  Vict  c.  40 \ 
that  the  justices  who  heard  the  complaint  were  in- 
terested,  being  connected  with  the  silk  trade,  and 
members  of  the  Macclesfield  Silk  Throwers'  Associa- 
tion, and  that  the  attorney  for  that  association  con- 
ducted the  complaint,  to  whom  a  poition  of  the  penalty 
was  ordered  to  be  paid  as  informer;  but  these  two  latter 
were  waived.     There  was  a  further  objection,  that  the 
justices  had  improperly  refused  to  grant  a  special  case 
for  the  opinion  of  this  court.     He  therefore  moved  for 
a     rule     under    20    &    21     Vict.     c.     43,   s.    5,. 
ordering     a     case    to    be     stated.      It     appeared 
from  the  affidavits  that  during  the  hearing  of  the 
case  a  witness  of   the  name  of  David  Welch,  one 
of  the  constables  who  made  the  search,  used  a  certain 
paper  or  memorandum  for  the  purpose  of  refreshing 
his  memory  as  to  certain   material  facts,  and  as  to 
the  silk  seised,  and  where  it  was  found,  and  other 


(a)  It  should  be  observed  that  this  conviction     

tained  upon  the  third  count  only,  charging  a  conspiracy  to 
cheat :  the  first  count,  charging  an  obtaining  of  the  money 
by  filse  pretences,  was  not  supported;  and  the  second 
count,  charging  a  conspiracy  to  obtain  the  money  by  false 
pretences,  was  held  to  fail.  This  case,  therefore,  Is  an 
authority  only  to  the  extent  of  determining  that,  if  the 
Jury  was  satisfied  that.  In  fact,  the  prisoner  Intended  to 
cheat  the  prosecutor  by  some  fraudulent  contrivance,  the 
conviction  could  be  sustained. 
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material  circumstances,  and  on  cross-examination  as  to 
whether  the  paper  was  the  original  memorandum,  or  a 
copy,  he  admitted  that  it  was  a  copy  made  by  himself 
on  the  morning  of  the  trial,  and  offered  it  to  the  de- 
fendant's counsel,  who  pnt  out  his  hand  for  it,  when 
Norris,  the  attorney  for  the  prosecution,  ordered  the 
witness  to  stop,  and  not  to  show  the  paper,  but  to  put 
it  in  his  pocket,  which  he  did.  Norris  then  objected 
that  no  notice  to  produce  it  had  been  given ;  notice  was 
at  once  given,  and  on  the  magistrates  being  appealed 
to  they  held  he  should  not  be  bound  to  produce  it,  bnt 
permitted  the  witness  to  continue  to  refresh  his 
memory  by  referring  to  the  memorandum,  although  the 
defendant  and  his  counsel  were  prevented  seeing  it ; 
this,  it  was  contended,  was  contrary  to  law,  and  that, 
therefore,  the  defendant  was  entitled  to  have  a  special 
case  stated  under  the  power  given  by  20  &  21  Vict 
c  43.  [WiGimiAH,  J. — You  must  show  how  the  con- 
viction is  wrong  in  point  of  law.  Ckompton,  J. — It  is 
consistent  with  your  affidavit  that  the  termination  of 
the  justices  was  right.  -  The  court  cannot  interfere 
in  every  case  where  justices  have  admitted  improper 
evidence  as  it  does  in  granting  rules  for  new  trials ; 
although  that  determination  might  be  wrong,  there 
may  have  been  other  evidence  justifying  the  con- 
viction.] 

CocKBURsr,  C.  J. — We  are  i*ot  of  opinion  that  the 
Legislature  has  given  us  power  to  do  as  you  ask ;  we 
think  we  are  confined  in  our  consideration  of  the  case 
to  the  determination  of  the  justices. 

Rule  nisi  for  a  certiorari  on  the  ground  that  the 
part  of  the  statute  under  which  the  conviction 
took  place  is  repealed  by  6  <f  7  Vic  c.  40. 
Rule  to  justices  requiring  them  to  statu  a  case 
refused,  (a) 

Lewis  and  Son*,  attorneys. 

Saturday,  May  26. 
Patten  (appellant)  v.  Rhymer  (respondent). 

Innkeeper — Conviction — Offence  against  the  tenor  of 
his  licence — Suffering  gaining — Private  friends — 
9  Geo.  4,  c  61,  «.  21 — Terms  of  licence. 
It  is  an  offence  against  the  term  of  an  innkeeper's 
licence  (under  the  9  Geo.  4,  c.  61,  s.  21),  punishable 
upon  summary  conviction,  for  him  to  permit  even 
his  personal  friends  privately  to  game  for  money 
in  his  house;  and  this  though  they  were  merely 
playing  cards  there  in  pursuance  of  a  friendly 
arrangement  by  which  they  all  (including  the  inn- 
keeper) in  turns  played  a  friendly  game  at  the  houses 
of  each  other. 

This  was  a  case  stated  under  the  20  &  21  Vict.  c. 
43,  upon  a  conviction  by  justices  at  Chelmsford  of  the 
defendant,  an  innkeeper,  for  an  offence  against  the 
tenor  of  his  licence,  for  knowingly  suffering  several 
persons  to  play  at  cards  for  money. 

The  case  stated  that  this  was  an  information  under 
the  9  Geo.  4,  c.  61,  s.  21,  against  the  appellant,  who  is 
an  innkeeper  and  builder  at  Great  Baddow,  in  the 
county  of  Essex.  It  was  proved  by  the  evidence  of 
two    police    officers    that  about    twelve   o'clock    on 

(«)  It  may  bo  gathered  from  this  that  an  appeal  does  not 
lie  against  the  decision  ft  magistrates  on  the  ground  of  re- 
oeption  of  improper  evidence.  The  court  conceives  that  Us 
jurisdiction  extends  only  to  the  determination  of  the  jus- 
tices, and  not  to  the  means  by  which  they  arrived  at  their 
conclusion.  There  in,  in  tmth,  but  one  question.  Assuming 
the  acts  to  have  been  proved,  was  the  law  correctly  applied 
to  them.  It  la.  however,  difficult  to  undentand  the  prin- 
ciple of  the  decision.  Crompton,  J.  said:  "There  might 
have  been  other  eTldence  Justifying  the  conviction."  But 
that  argument  would  be  equally  applicable  to  new  trials  and 
to  criminal  appeals.  The  ground  upon  which  the  courts 
act  in  eases  of  reception  of  Improper  evidence  K  that  It  Is 
Impossible  to  determine  what  amount  of  Influence  that  bit 
of  evidence  may  have  produced  upon  the  minds  of  the  jury. 
Just  Ices  are  both  judges  and  juries,  and  being  equally  liable 
to  be  misled  by  Improper  evidence,  the  objection  should  be 
equally  applicable  to  their  decisions. 


the  night  of  the  10th  Jan.  1860,  they  entered  the 
inn  kept  by  the  appellant  at  Great  Baddow,  ass 
party  then  in  the  house  were  in  the  act  of  breaking  up 
and  leaving ;  that  they  found  cards  and  also  money 
upon  the  table  in  the  bar-parlour,  where  five  persons 
had  been  assembled,  and  four  of  whom  were  in  the- 
room,  the  landlord  (the  appellant)  being  one  of  them. 
The  appellant  admitted  that  they  had  all  been  pitying 
cards  together  for  money  at  a  very  low  stake,  and  that 
the  other  four  persons  had  come  there  by  his  invita- 
tion. On  behalf  of  the  defendant  (appellant)  it  was 
satisfactorily  proved  that  the  parties  present  were 
respectable  tradesmen  of  the  parish,  moving  in  the 
same  sphere  of  life  as  himself,  and  that  they  had  come 
to  his  house  upon  the  occasion  in  question  ss  tut 
private  friends,  and  by  his  special  invitation  ;  that  they 
had  all  been  in  the  habit  of  visiting  each  other's 
bouses  for  the  purpose  of  playing  a  friendly  gams  of 
cards,  and  it  had  arrived  at  the  appellant's  tan> 
to  invite  them  to  his  house  ;  that  the  room  where  they 
assembled  wns  a  private  room  of  the  appellant,  and 
that  there  wore  no  other  persons  in  the  house  but  tke 
five  person*  before  mentioned.  It  was  contended 
before  the  justices  on  behalf  of  the  appellant  that  UK- 
law  was  never  intended  to  deprive  the  innkeeper  of  ha 
right  to  invite  his  private  friends  to  his  house  for  the 
purpose  and  nnder  the  circumstances  proved.  The 
justices  were  of  a  contrary  opinion,  and  held  that,  under 
the  words  of  the  Act  of  Parliament  and  the  tenor  of 
his  licence,  an  innkeeper  was  not  entitled  knowingly  to 
permit  cards  to  be  played  for  money  in  any  part  of  his 
licensed  house  and  premises ;  tbey  therefore  convicted 
the  appellant  in  a  mitigated  penalty  and  costs.  The 
justices,  however,  considered  the  case  one  of  great  im- 
portance to  the  innkeeper,  as  well  as  to  the  public,  sad 
upon  application  made  in  due  time  by  the  appellant, 
who  was  advised  that  the  decision  of  the  justices  was 
erroneous  in  point  of  law,  granted  a  case. 

.By  sect  21  of  the  9  Geo.  4,  c.  61,  it  is  enacted  that 
"  Every  person  licensed  nnder  this  Act  who  shall  be- 
convicted  before  two  justices  ...  of  any  offence 
against  the  tenor  of  the  licence  to  him  granted  shall 
.  .  .  be  adjudged  by  such  justices  to  be  guilty  of 
a  first  oflence  against  the  provisions  of  this  Act,"  && 

The  form  of  the  licence  as  provided  by  the  ststntc 
contains  the  prohibition  as  follows :  **  And  do  not 
knowingly  suffer  any  unlawful  games  or  any  gsnuug 
whatsoever  therein." 

Barrow  appeared  for  the  appellant,  and  contended 
that  he  was  not  within  the  meaning  of  the  statute, 
which  applies  only  to  an  innkeeper  permitting  gaming" 
in  his  house  in  his  character  of  an  innkeeper,  and  not 
to  him  in  his  character  of  a  private  individual,  for  that 
if  this  were  not  so  he  might  be  finable  if  he  had  a 
christening  party  at  his  house,  and  he  were  to  sufier 
the  young  people  to  game:  (Overton  r.  Hunter,  1  L.  T. 
Rep.  N.S.  366.)  There  are  some  games  at  cards 
which  are  not  unlawful.  [Cbohfton,  J. — The  words- 
are,  "or  any  gaming  whatsoever;"  the  statute  does  • 
not  merely  prohibit  unlawful  games.]  There  may  be 
some  games  at  cards  the  playing  of  which  does  not 
amount  to  gaming  under  the  statute  8  &  9  Vict 
c.  109,  a.  18.  [Cockbukn,  CJ.— The  question  sub- 
mitted is,  whether  this  is  less  a  gaming  against  the 
tenor  of  the  licence  because  the  innkeeper  asks  his 
private  friends  to  a  friendly  game?]  It  is  not  an 
offence  as  an  innkeeper ;  his  house  at  such  a  time  be- 
comes his  private  dwelling.  [Crompton,  J. — It  * 
the  house  which  is  to  be  kept  without  any  gaming 
in  it] 

No  counsel  appeared  for  the  respondent. 

Cockburs,  CJ. — The  words  are  certainly  large- 
enough  to  embrace  the  case  and  justify  the  convic- 
tion. I  own  that  I  was  very  much  struck  with  the 
distinction  as  to  what  a  man  may  do  as  a  private  in- 
dividual and  not  as  a  publican.    Still  the  Legislature 
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may  hare  intended  to  have  pot  a  restraint  upon  a  man 
"keeping  a  boose  of  public  entertainment  in  respect  of 
anything  that  might  act  as  a  bad  example  to  others 
.frequenting  such  a  house  as  to  lead  them  into  practices 
which  the  statute  intended  to  prevent.  I  own  I  am 
not  quite  satisfied  with  this  construction,  but  as  my 
learned  brothers  are  in  favour  of  it  I  will  not  dissent. 
The  words  are  certainly  capable  of  this  construction, 
and  though  perhaps  a  somewhat  severe  one,  it  is  in  all 
probability  that  which  was  intended  by  the  Legislature. 

Wigiitxax,  J. — I  think  the  words  are  sufficient  to 
fulfil  what  I  consider  to  have  been  the  intention  of  the 
Legislature.  Now,  although  the  appellant  invited  his 
pirate  friends,  yet  it  is  within  the  meaning  of  the 
Legislature,  which  is  not  to  allow  gaming  in  the  house. 
It  would  be  exceedingly  easy,  under  pretence  of  in- 
titing  private  friends,  to  allow  gaining.  It  certainly 
appears  to  me  that  it  was  the  intention  of  the  Legis- 
lature not  to  allow  any  gaming  in  a  licensed  house. 

Cboxfton,  J. — The  real  point  is,  whether,  when  an 
innkeeper  invites  his  friends  to  a  friendly  game  at 
cards,  it  is  within  the  words  of  the  licence  ?  I  think 
that  it  is,  and  that  the  meaning  of  the  Legislature  is, 
that  in  this  house,  which  is  licensed,  there  shall  be  no 
gaming  whatever.  I  think  the  conduct  of  the  appel- 
lant is  within  the  mischief  of  the  Act  He  clearly, 
according  to  the  facts,  committed  no  intentional  mis- 
demeanor; but  nevertheless  it  was  against  the  tenor  of 
Jus  licence. 

Blackburn,  J. — I  do  not  think  that  the  offence  is 
dependent  upon  whether  or  not  the  gaming  was  by 
friends,  the  object  of  the  Legislature  being  that  the 
bouse  should  be  quietly  conducted;  and  whether, 
therefore,  the  gaming  was  by  private  friends  or  not,  it 
is  still  gaming.     I  think  the  justices  were  right. 

Conviction  affirmed,  (a) 


COXTBT  OF  COMMON  BENCH. 

Reported  by  Dawtkl  Thoxas  Evaxs  and  R.  Vacghax 
Williams,  Esqra.,  Barristero-at-Law. 


Monday,  May  2%. 

Pedobut  (appellant)  v.  Chevalier  (respondent). 

Appeal  from  justices — The  Medical  Act — Surgeon — 

Statute  21  4  22  Vict.  c.  90. 
Sect  40  enacts  that  any  person  who  shaU  wilfully  and 
/abefy  pretend  to  be  or  take  or  use  the  name  or  title 
of  a  physician,   doctor   of  medicine,  licentiate  in 
medicine  and  surgery,bachelor  of  medicine,  surgeon, 
general  practitioner,  or  apothecary,  or  any  name, 
tide,  addition,   or  description   implying  that  he  is 
registered  under  this  Act,  or  that  he  is  recognised  by 
law  as  a  physician  or  surgeon,   or  licentiate  in  me- 
dicine and  surgery,  or  a  practitioner  in  medicine, 
or  an  apothecary,  shall,  upon  a  summary  conviction 
for  any  such  offence,  pay  a    sum  not  exceeding 
20L    P.  had  a  plate  on  the  door  of  his  house,  with 
UP.   surgeon"    thereon.    He  was  not   registered 
under  the  Act  as  a  surqeon: 
Kd*\  that  the  facts  stated  were  not  sufficient  to  sup- 
port a  conviction  under  the  above  section,  for  toil- 
fully  and  falsely  pretending  to  be  a  surgeon. 
This  was  an  appeal  from  the  decision  of  justices. 
A  case  being  stated  for  the  opinion  of  the  court, 
Wider  20   &   21   Vict   c  43.     Halesworth  (Suffolk) 
Petty  Sessions,  Oct   26th,    1859.    Informant,   Bar- 
rington  Chevalier ;    defendant,   Frederick    Woodcock 
Pedgrift     Alleged '  offence,   for  that  the    defendant 

(a)  This  Important  case  decides  in  effect  that  an  innkeeper 
cannot,  without  liability  to  the  penalty,  permit  his  friends 
to  play  cst&m  in  his  private  apartment,  if  they  play  for 
money.  A  game  of  penny  vingt-et-un  noald  be  his  rain 
vera  he  to  be  informed  against.  It  appears  that  this  pro- 
WbiOcti  extends  to  the  perrons  having  wine  licenses  under 
tte  cew  Act 


did  on  the  12th  day  of  October  1859,  at  Halesworth, 
in  the  said  county,  wilfully  and  falsely  pretend  to  be  a 
surgeon,  contrary  to  the  form  of  the  statute  in  that 
case  made  and  provided. 

On  the  hearing  of  this  case  a  book  was  produced, 
which  was  stated  to  be  a  copy  of  a  medical  register, 
published  in  pursuance  of  the  Medical  Act.  On  the 
cover  of  this  book  are  the  words  "  By  authority ;"  and 
the  following  is  a  copy  of  the  title-page: — "The 
Medical  Register,  pursuant  to  an  Act  passed  in  the 
21  &  22  Vict  c  90,  to  regulate  the  qualifications  of 
Practitioners  in  Medicine  and  Surgery.  1859.  London: 
Published  and  sold  at  the  Office  of  the  General  Council 
of  Medical  Education  and  Registration  of  the  United 
Kingdom,  32,  Soho-squarc.  Price  7s.  6rf."  The 
book  then  contains  an  account  of  the  fees  for  regis- 
tration, the  names  of  the  members  and  officers  of 
the  general  council  of  medical  education  and  regis- 
tration, in  which  Dr.  Francis  Hawkins  is  stated  to  be 
registrar  of  the  general  council,  some  explanatory  notes 
by  Dr.  Hawkins,  the  Medical  Acts  of  1858  and  1859, 
a  table  of  abbreviations ;  and  then  follows  the  names 
of  medical  men,  with  date  of  registration,  residences, 
and  qualifications,  extending  over  355  pages,  and 
headed  with  the  words  and  figures,  "The  Medical 
Register  1859."  It  was  also  proved  that  on  a  door 
of  the  house  in  which  the  defendant  and  Mr.  Richard 
Phibbs  Irwin,  a  registered  surgeon,  lived,  and  for 
which  they  were  jointly  assessed  to  the  rates,  was  a 
plate  in  a  wooden  frame,  on  which  was  engraved  "  Mr. 
Pedgrift,  Mr.  Irwin,  surgeon  accoucheur,  &c"  It 
appeared  that  the  name  of  Mr.  Pedgrift  was  on  a 
separate  piece  of  plate  from  the  rest,  but  there  was  no 
division  between  the  names  of  Mr.  Pedgrift  and  Mr. 
Irwin,  except  the  line  which  was  necessarily  apparent 
where  the  two  pieces  of  plate  joined.  It  also  appeared 
that  "Surgery"  was  written  on  another  door, 
and  "Surgeon  accoucheur M  on  the  lamp  over  the 
door. 

Nathaniel  Palmer,  as  counsel  for  the  defendant, 
objected — first,  that  the  book  produced  was  not  a  copy 
of  the  register  within  the  meaning  of  the  27th  section 
of  the  Medical  Act,  and  was  therefore  improperly 
admitted  in  evidence;  secondly,  that  there  was  no 
evidence  that  the  defendant  pretended  to  be  a  surgeon ; 
thirdly,  that  there  was  no  evidence  that  he  was  not 
a  surgeon. 

We  considered  that  the  words  surgeon  and  accou- 
cheur on  the  plate  were  intended  to  apply  equally  to 
Mr.  Pedgrift  and  Mr.  Irwin ;  we  therefore  considered 
that  the  defendant  did,  on  the  12th  Oct.  wilfully  and 
falsely  pretend  to  be  a  surgeon,  and  we  convicted  him 
of  the  offence  with  which  he  was  charged  in  the  penalty 
of  10/.,  and  1/.  13*.  Bd.  costs ;  and  he  having  served  us 
with  a  notice  that  he  was  dissatisfied  at  our  determi- 
nation as  being  erroneous  in  point  of  law,  and  mado 
application  for  a  case  for  the  opinion  of  her  Majesty's 
court  of  Common  Pleas  at  Westminster,  we  submit 
the  case  for  the  opinion  of  the  court,  in  order  that,  if 
our  determination  be  right,  the  conviction  may  be 
affirmed,  or,  if  wrong,  may  be  reversed. 

Thomas  Rant,  *)  Justices  of  the  Peace 

Henry  Owen,  >      of  the  County  of 

Andrew  Johnston,  J      Suffolk. 

This  case  was  last  term  sent  back  to  the  justices, 
and  was  returned  with  the  following  answer : — 

"  We  the  undersigned,  two  of  the  above-named  jus- 
tices (the  Rev.  Henry  Owen  the  third  justice  being  in 
Africa),  in  accordance  with  an  order  dated  23rd  April 
instant,  state  that  we  had  no  other  grounds  for  hold- 
ing the  appellant  to  have  falsely  pretended  to  be  a 
surgeon  than  those  stated  in  the  case,  namely,  that  his 
name  did  not  appear  in  the  medical  register,  from 
which  we  assumed  he  was  not  a  surgeon,  and  there  was 
a  plate  on  the  door  mentioned  in  our  case  with  the 
word  '  surgeon  *  upon  it,  from  which  we  considered  he 
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pretended  be  was  a  surgeon.    Dated  this  28th  April 
1860.  "  Thos.  Rant, 

"  Andrew  Johnston." 

Lush,  Q.C.  (with  whom  was  Buhner)  for  the  appel- 
lant.— In  the  absence  of  an y  statement  to  the  con- 
trary, I  have  a  right  to  assume  that  at  the  time  of  the 
passing  of  the  Act,  21  &  22  Vict.  c  90,  the  appellant 
was  in  practice  as  a  surgeon.  If  he  was,  there  being 
at  that  time  no  qualification  necessary  to  constitute  a 
surgeon,  he  was  a  person  "recognised  by  law  as  a 
surgeon "  within  the  meaning  of  the  40th  section,  and 
cannot  be  convicted  of  wilfully  and  falsely  pretending 
to  be  so.  Those  who  practised  before  may  practise 
now.  The  only  effect  which  the  Act  has  upon  them  is, 
that  by  reason  of  the  32nd  section  they  cannot  recover 
their  fees  in  a  court  of  law,  and  by  reason  of  the  36th 
section  they  cannot  hold  certain  appointments.  The 
31st  section  enacts  that  "every  person  registered  under 
this  Act  shall  be  entitled  according  to  his  qualification 
or  qualification*  to  practise  medicine  or  surgery,  or 
medicine  and  surgery  as  the  case  may  be,  in  any  part 
of  her  Majesty's  dominions,  and  to  demand  and  recover 
in  any  court  of  law,  with  full  costs  of  suit,  reasonable 
charges  for  professional  aid,  advice  and  visits,  and  the 
cost  of  any  medicines  or  other  medical  or  surgical  ap- 
pliances rendered  or  supplied  by  him  to  his  patients ; 
provided  always,  that  it  shall  be  lawful  for  any  college 
of  physicians  to  pass  a  bye -law  to  the  effect  that  no 
one  of  their  fellows  or  members  shall  be  entitled  to  sue 
in  manner  aforesaid  in  any  court  of  law ;  and  thereupon 
such  bye-law  may  be  pleaded  in  bar  to  any  action 
for  the  purposes  aforesaid  commenced  by  any 
fellow  or  member  of  such  college."  The  only 
effect  of  that  is,  that  registered  persons  may 
now  practise  in  any  part  of  her  Majesty's  dominions, 
no  matter  where  the  diploma  was  granted,  and  may 
recover  their  fees.  It  gives  an  additional  privilege  to 
registered  persons,  but  does  not  affect  persons  who  are 
-not  registered.  [Williams,  J. — If  the  Act  had  said 
no  person  without  being  registered  shall  be  a  surgeon, the 
•conviction  would  be  right  J   Yes,  but  it  does  not  say  so. 

No  counsel  appeared  in  support  of  the  conviction. 

Eble,  C.  J. — This  is  a  question  raised  upon  an  Act 
-of  a  very  widely  extended  application.  We  are  bound 
not  to  confirm  the  conviction  unless  we  find  the  state- 
ment of  facts  sufficient  The  statement  here  is  very 
scanty.  There  is  nothing  to  show  that  the  appellant 
was  not  in  practice  before  Act  passed,  or  had  not  a 
diploma,  or  was  not  recognised  as  a  surgeon.  It  shows 
only  that  he  called  himself  a  surgeon,  and  was  not 
registered.  I  don't  think  that  is  enough.  I  don't 
think  that  every  one  who  calls  himself  a  surgeon 
without  being  registered  can  be  convicted.  As  to  the 
•objection  that  the  words  "by  authority"  upon  the 
books  were  not  sufficient  to  make  it  evidence,  I  am 
against  that 

Williams  and  Bylks,  JJ.,  concurred. 

Conviction  quashed,  (a) 


CROWN  OASES  RESERVED. 

Reported  by  Johv  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  June  2. 

(Before  Cockburn,  C.J.,  Martin,  B.,  Cromptox,  J., 

Willes,  J.  and  Bramwell,  B.) 

Reg.  v.  Bradford  and  others. 

Railway — Obstruction  of  line— Line  in  course  of  con- 


(a)  It  Is  difficult  to  discover  what  It  la  that  this  case 
decides.  Was  the  conviction  quashed  on  the  ground  of 
there  being  no  sufficient  evidence  that  the  defendant  had 
assumed  the  title  of  "surgeon,"  or  that,  having  done  so 
before  the  passing  of  the  Act,  he  was  entitled  to  do  so  ever 
afterwards,  however  falsely  in  fact  ?  It  appears  to  me  that 
the  quest ioa  is  Mill  open,  whether  the  46th  section  of  the 
""ileal  Act  does  or  does  not  prohibit,  under  penalty,  the 
->  and  using  of  the  titles  of  doctor,  surgeon,  Ac,  im- 
'liat  he  is  registered  under  the  Act,  without  being  so. 


struction  —  Not  completed—  3  e>  4  Vict  e.  97, 
ss.  15-21. 
A  Une  of  railway  wot  constructed  under  tie  powers  of 
an  Act  of  Parliament,  and  was  intended  for  the 
conveyance  of  passengers  in  carriages  drawn  be 
steam-engines,  but  at  the  time  of  the  aUeged  ofenee 
the  conveyance  of  passengers  for  hire  had  not  com- 
menced, and  the  traffic  was  confined  to  the  carriage 
of  workmen  and  materials.  A  raUwag  truck  was 
placed  by  the  prisoners  across  the  tine  so  as  to  ob- 
struct the  passage  of  any  carriage  and  to  endanger 
the  safety  of  the  persons  therein,  but  its  position 
was  discovered,  and  the  truck  removed  before  any 
collision  occurred: 
Hold,  that  the  so  placing  the  truck  across  the  hue  was 
an  ofenee  within  the  3  if  4  Vict,  c  97,  s.  15, 
although  the  line  was  not  completed  and  opened,  and 
no  actual  obstruction  took  place. 
Case  reserved  by  the  assistant  judge  of  the  justices 
for  the  county  of  Middlesex. 

John  Bradford,  Joseph  Dimart,  Frederick  Cleaver, 
Richard  James  Bradford,  John  Butler,  Henry  Durban, 
and  George  Dimart,  were  tried  before  me  at  the  gene- 
ral sessions  of  the  peace  for  the  county  of  Middlesex, 
holden  at  Westminster  on  the  7th  May  1860,  upon  an 
indictment,  of  which  the  following  is  a  copy : — 

Middlesex. — The  jurors  for  our  lady  the  Queen, 
upon  their  oath  present,  that  John  Bradford,  Richard 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart,  Joseph  Dimart,  and  Frederick  Clearer,  on  the 
8tb  day  of  April,  in  the  year  of  our  Lord  1860,  at  the 
precinct  of  Norwood,  in  the  county  of  Middlesex,  un- 
lawfully and  wilfully  did  do  a  certain  thing,  that  is  to 
say,  unlawfully  and  wilfully  did  then  and  there  pat 
and  place  a  certain  truck,  called  a  trolly,  upon  and 
across  a  certain  railway,  there  called  the  Great  Western 
and  Brentford  Railway,  in  such  a  manner  as  to  obstruct 
a  certain  engine,  to  wit,  a  locomotive  steam-engine, 
then  and  there  using  the  said  railway,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

Second  count — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  John 
Bradford,  James  Bradford,  John  Butler,  Henry  Dur- 
ban, George  Dimart,  Joseph  Dimart,  and  Frederick 
Cleaver,  afterwards,  to  wit,  on  the  same  day  and  in  the 
year  aforesaid,  at  the  precinct  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  wilfully  did  do  a  certain 
thing,  that  is  to  say,  unlawfully  and  wilfully  did  then 
and  there  put  and  place  a  certain  truck,  called  a  trolly, 
upon  and  across  the  said  railway,  called  the  Great 
Western  and  Brentford  Railway,  in  such  manner  as  to 
obstruct  a  certain  carriage,  to  wit,  a  railway  carriage, 
then  and  there  using  the  said  railway,  against  the 
form  of  the  statute  in  such  case  made  and  provided- 
Third  count — And  the  jurors  aforesaid,  upon  their 
oath,  do  further  present,  that  the  said  John  Bradfoid, 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart  Joseph  Dimart,  and  Frederick  Cleaver,  on  the 
said  8th  day  of  April,  in  the  year  of  our  Lord  I860, 
at  the  precinct  aforesaid,  in  the  county  aforesaid,  un- 
lawfully and  wilfully  did  do  a  certain  thing,  that  is  to 
say,  unlawfully  and  wilfully  did  then  and  there  put  and 
place  a  certain  truck,  called  a  trolly,  upon  and  across 
the  said  railway,  called  the  Great  Western  and  Brent- 
ford Railway,  in  such  manner  as  to  endanger  the 
safety  of  persons  conveyed  in  the  said  carriage  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Fourth  count — And  the  jurors  aforesaid,  upon  their 
oath,  do  further  present,  that  the  said  John  Bradford, 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart,  Joseph  Dimart,  and  Frederick  Cleaver,  after- 
wards, to  wit,  on  the  same  day  and  in  the  year  afore- 
said, at  the  precinct  aforesaid,  in  the  county  aforesaid, 
unlawfully  and  wilfully  did  do  a  certain  thing,  that  is 
to  say,  unlawfully  and  wilfully  did  then  and  there 
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pat  and  place  a  certain  truck,  called  a  trolly,  upon  and 
across  the  said  railway,  called  the  Great  Western  and 
Brentford  Railway,  in  such  manner  as  to  endanger  the 
safety  of  persons  conveyed  upon  the  said  railway, 
j^unit  the  form  of  the  statute  in  such  case  made  and 
pr.viled. 

The  prisoners  severally  pleaded  guilty,  and  judgment 
was  respited  until  the  decision  of  the  Court  of  Criminal 
Appeal  was  obtained  upon  the  case  hereinafter  stated. 

Jno.  Bradford,  Josh.  Dimart  and  Fredk.  Cleaver 
were  committed  to  the  House  of  Correction  for  the 
uanty  of  Middlesex,  and  the  other  prisoners  were  dis- 
chinred  on  recognisance  of  bail  to  appear  and  receive 
i-  i.-ment  at  a  future  sessions. 

The  indictment  was  framed  on  the  3  &  4  Vict. 
c  97,  by  the  13th  section  of  which  it  is  enacted, 
-  That  every  person  who  Bhall  wilfully  do  or  cause  to 
v-e  done  anything  in  sach  manner  as  to  obstruct  any 
rc?ne  or  carriage  using  any  railway,  or  to  endanger 
tu  &ifety  of  persons  conveyed  in  or  upon  the  same,  or 
•UL1  aid  or  assist  therein,  shall  be  guilty  of  a  mis- 


ieiiteanor." 


By  the  21st  section  of  the  same  Act,  it  is  enacted, 
M  That  whenever  the  word  4  railway  *  is  used  in  this 
Act,  it  shall  be  construed  to  extend  to  all  railways 
contracted  under  the  powers  of  any  Act  of  Parlia- 
atrot,  and  intended  for  the  conveyance  of  passengers 
ia  or  upon  carriages  drawn  or  impelled  by  the  power 
a  steam,  or  by  any  other  mechanical  power. 

The  railway  in  question  was  constructed  under  an 
Ac:  of  Parliament,  and  was  intended  for  the  oonvey- 
inc"  of  passengers  in  carriages  drawn  by  the  power  of 
^■im,  but  at  the  time  of  the  committing  the  alleged 
■  F«i«  the  conveyance  of  passengers  for  hire  had  not 
&x<Q*need.  and  the  traffic  was  confined  to  the  car- 
nage of  materials  and  of  workmen  who  were  from 
tixe  to  time  conveyed  upon  the  railway  by  carriages 
•irawn  by  the  power  of  steam. 

A  railway  truck  was  placed  by  the  prisoners  across 
the  railway,  and  was  so  placed  as  to  obstruct  the  pas- 
sage of  any  carriage,  and  to  endanger  the  safety  of 
fawns  conveyed  therein,  but  its  position  was  dis- 
covered, and  the  truck  removed  before  any  collision 
occurred 

It  was  objected  that  upon  these  facts  the  case  was 
3)t  within  the  statute,  because,  first,  the  railway  was 
not  used  for  the  conveyance  of  passengers  for  hire ;  and 
secondly,  because  no  actual  obstruction  took  place. 

I  overruled  both  objections,  and  I  have  now  to  sub- 
ait  to  the  justices  of  either  bench  and  barons  of 
Excbonier  whether  I  was  right  in  so  doing. 

W.  H.  Bodkin,  Assistant  Judge. 

Ribton  for  the  prisoners.  —  There  was  no  offence 
committed  within  the  meaning  of  the  3  &  4  Vict,  c  97, 
*hich  expressly  states  that  the  railway  must  be  one 
intended  for  the  conveyance  of  passengers.  In  the 
present  case  the  railway  at  the  time  of  the  com- 
mi&ion  of  the  alleged  offence  was  not  used  for  the 
conveyance  of  passengers.  This  statute  was  passed  for 
the  protection  of  the  public,  and  the  provisions  were  all 
aimed  at  the  prevention  of  accidents  to  the  public,  and 
for  this  simple  reason,  because  the  Legislature  could 
*<  control  a  railway  not  yet  made.  Until  the  railway 
vu  completed  and  opened,  the  works  remained  a  mere 
private  enterprise,  and  private  property  as  much  as  if 
&y  were  in  a  private  garden.  The  only  words 
which  could  bring  the  case  within  the  Act  are 
to  be  found  in  the  interpretation  clause,  that  the 
word  u  railway  "  is  to  mean  a  railway  intended  for  the 
«wwyance  of  passengers.  But  the  word  <*  intended  " 
«w  not  necessarily  mean  injitiuro,  but  merely  means 
intended  at  the  time  when  the  railway  is  con- 
tracted and  finished ;  and  this  view  is  consistent  with 
jk  preamble:  (Dwarris  on  Stat.  705.)     If  the  word 

intended  "  meant  to  futero  from  the  date  of  the  first 
top*  then  it  would  lead  to  absurd  consequences,  for  it 
[Hag.  Cas.] 


might  be  held  that  after  the  first  sod  was  turned,  and 
though  no  line  was  yet  laid  down,  this  stringent  penal 
statute  would  apply  to  every  obstruction  put  upon  the 
line.     [Cockburn,  C.J. — Suppose  a  railway  finally 
completed,  and  not  opened,  but  ready  to  be  opened, 
and  that  a  trial  trip  was  taken,  and  some  one  wilfully 
put  some  obstruction  on  the  line,  would  that  be  within 
the  statute  ?]     That  would  be  nearer  than  this  case, 
but  it  would  not  be  within  the  statute.      [Cromfton, 
J. — If  the  works  had  only  been  partly  laid  down,  it 
might  not  be  within  the  statute,  which  speaks  of  it  as 
a  railway.]     In  this  case  it  was  not  a  complete  rail* 
way.     It  could  not  be  opened,  for  the  Government 
inspector  had  to  examine  it  previously.     [Bramwell, 
B. — Suppose  there  had  been  a  goods  train  only,  and 
an  obstruction  had  been  put.     Would  that  be  within 
the  Act?]     I  think  not.      That  however  assumes  that 
there  is  a  complete  railway  opened  and  used.     Here 
there  were  no  passengers  to  be  endangered,  and  no  rail- 
way opened.      [Cockburn,  C.J. — Still  there  was  one 
carriage  and  engine  upon  the  line.     It  has  been  con- 
structed and  is  intended  to  be  used,    though    not 
actually  opened.     This    is  within    the    mischief   of 
the  Act.]  This  is  a  highly  penal  statute,  and  the  court 
will  not  give  a  construction  to  the  word  "intended" 
which  would  bring  within  the  Act  all  those  who  put 
anything  on  the  Une  after  the  firbt  sod  had  been  taken 
up.     There  is  another  objection :    there  must  be  an 
actual  obstruction — that  is,  some  train  or  engine  must 
be  actually  obstructed.   [Martin,  B. — You  say  that  if 
a  person  put  a  stone  or  piece  of  iron  on  a  line  of  rail- 
way, it  is  no  offence  within  the  Act,  unless  and  until 
some  engine  is  actually  obstructed.     Cromfton,  J. — 
The  statute  says — "  Shall  wilfully  do  or  cause  to  be  done 
anything  in  such  manner  as  to  obstruct."    Does  not  that 
mean  if  the  obstruction  is  put  in  such  a  place  and 
snch  a  manner  that  any  engine  coming  along  may  be  ob- 
structed?]     That  is  not  the  plain  meaning  of  the 
words.     It  would  be  a  question  for  the  jury  whether 
the  thing  put  did  endanger  the  safety  of  passengers. 
The  Act  merely  means  where  the  person  shall  actually 
obstruct  an  engine.      [Bramwell,  B. — Suppose  the 
Act  provided  against  throwing  things  out  of  a  window 
in  such  a  manner  as  to    endanger  the  passengers. 
Would  not  the  act  of  throwing  out  of  the  window  in 
snch  a  manner  be  an  offence,  though  no  passenger  was 
actually  hurt?]     I  think  not     Again,  there  were  no 
passengers  in  the  sense  of  the  statute.     They  were 
merely  workmen  carried  along  the  line  for  the  private 
convenience  of  the  railway  contractor.     They  were  not 
passengers  or  persons  conveyed  for  hire.     [Cockburn, 
C. J. — Surely,  the  workmen  are  "  persons  conveyed."] 
The  meaning  of  those  words  seems  to  be  "  passengers 
for  hire."    It  could  not  be  said,  where  there  is  a  train 
of  goods  and  nobody  but  the  guard  or  driver  is  with  it 
and  there  is  an  obstruction,  that  that  would  be  within 
the  Act     [Cockburn,  C.J. — If  there  are  a  guard 
and  stoker  only  on  the  train,  would  they  not  be  pas- 
sengers within  the  statute  ?     They  are  *'  persons  con- 
veyed."] 

Cockburn,  C.J. — I  am  of  opinion  that  there  is 
really  no  difficulty  in  this  case.  We  must  assume  as  a 
fact  that  the  railway  was  completed,  and  all  that  was 
required  to  be  done  was  to  open  it  for  the  public  traffic. 
In  the  mean  time,  and  before  this  final  stage,  the  work- 
men were  occasionally  conveyed  to  and  from  particular 
spots  of  the  line  where  their  presence  was  necessary  in 
order  to  complete  it  and  make  all  ready  for  the  purpose 
of  the  line  being  thrown  open.  The  question  is,  whether 
persons  who  placed  obstructions  on  the  line  under  these 
circumstances  committed  an  offence  within  the  15th 
section  of  the  8  &  4  Vict  c.  97  ?  It  appears  the  par- 
ties were  mere  boys,  and  it  might  be  a  question  whether 
it  was  worth  while  to  prosecute  them ;  still  the  pro- 
secution was  instituted,  and  we  are  to  take  the  facts  as 
they  are  stated*    The  prisoners  did  put  an  obstruction 
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on  the  line,  and  they  put  it  in  such  a  position  as  to  en- 
danger the  safety  of  the  persons  conveyed.  I  am  of 
opinion  that  such  a  case  comes  within  both  branches  of 
the  alternative  stated  in  the  section.  There  was  an 
obstruction  put  on  the  line,  and  it  was  put  so  as  to  en- 
danger the  safety  of  the  persons  conveyed.  It  was 
contended  by  the  counsel  for  the  prisoner  that  there  can 
be  no  obstruction  until  some  train  be  actually  ob- 
structed; but  such  a  construction  cannot  be  maintained. 
The  object  of  the  Legislature  was  obviously  to  prevent 
any  disaster  to  those  using  the  railway,  and  to  punish 
those  who  put  obstructions  in  such  manner  as  was  likely 
to  cause  such  disaster.  This  case  is,  therefore,  within 
the  intention  of  the  statute,  and,  though  in  the  ordinary 
course  of  things  it  would  generally  be  after  the  railway 
was  fully  opened  that  the  public  required  to  be  pro- 
tected, yet  an  obstruction  put  before  that  time  is  within 
the  mischief  as  well  as  the  words  of  the  statute.  The 
conviction  will  therefore  be  affirmed. 

Martin,  B.,   Grompton  and  Willes,   JJ.    and 
Bbamwell,  B.  concurred.  Conviction  affirmed. 


BAIL  COURT. 

Reported  by  T.  W.  8auwdkks,  Esq.,  Barrister-at-Law. 

Monday,  June  1 1 . 

(Before  Hill,  J.) 

Reg  v.  Shaw  (Poor  Law  Auditor). 

Poor-law — Unions  formed  under  Gilbert's  Act — 22 
Geo.  3,  c.  83 — One  union  supporting  in  its  work- 
house the  poor  of  another  union. 

One  union  of  parishes  formed  under  the  22  Geo.  3, 
c.  83  (Gilbert's  Act),  cannot  unite  with  another  such 
union,  so  that  there  shall  be  a  joint  occupation  of  one 
poor  house  for  the  paupers  of  two  unions. 

The  union  of  A.  was  formed  under  the  above  Act,  and 
the  union  of  B.  was  afterwards  similarly  formed. 
The  latter  union  not  having  any  poorhouse,  arranged 
with  union  A.  that  its  paupers  should  be  received 
into  the  workhouse  of  union  A.,  and  the  charges  and 
expenses  of  maintenance  be  paid  by  union  B.  The 
workhouse  was  enlarged  to  afford  this  additional 
accommodation,  and  union  B.  was  charged  with  the 
interest  upon  the  money  borrowed.  The  auditor  of 
the  district,  in  auditing  the  accounts  of  one  of  the 
townships  in  union  B.,  disallowed  certain  items  as 
paid  to  the  treasurer  of  union  A.,  on  account  of  the 
paupers  of  the  said  parish  and  the  before-mentioned 
debt-. 

Held,  that  he  was  right  in  his  disallowance,  for  that  the 
arrangement  between  the  two  unions  was  unlaw- 

In  this  case  a  rule  had  on  a  former  day  been  obtained 
by  Maule,  calling  upon  William  Shaw,  Esq.,  the  auditor 
of  the  West  Yorkshire  audit  district,  to  show  cause 
why  a  certiorari  should  not  issue,  to  remove  into  this 
court  the  certificate  of  disallowance  made  by  him  on  the 
10th  Nov.  1859,  of  the  sum  of  12*.  7*.  6d.  in  the 
accounts  of  the  overseers  of  the  township  of  Horsforth, 
in  the  West  Riding  of  Yorkshire. 

The  township  of  Horsforth  was  one  of  three  town- 
ships of  Horsforth,  Silsden  and  Rigton,  which  in  the 
year  1826  were  duly  formed  into  a  union,  called  the 
Horsforth  Incorporation,  under  Gilbert's  Act,  the  22 
Geo.  3,  c  83.  Previously  to  this,  in  the  year  1819, 
thirty-one  townships  were  formed  into  a  similar  union, 
called  the  Carlton  Incorporation.  Horsforth  Union  not 
having  any  poorhouse,  it  was  arranged  that  its  paupers 
should  be  sent  to,  and  maintained  in,  Carlton  poor- 
house, and  the  same  being  enlarged  to  afford  the  in- 
creased accommodation,  Horsforth  was  charged  with 
the  interest  upon  money  borrowed  for  the  purpose. 
The  charges  due  from  Horsforth  to  Carlton  were  periodi- 
cally paid  to  the  treasurer  of  the  Carlton  incorporation. 
The  auditor,  in  auditing  the  accounts  of  the  township 


of  Horsforth,  disallowed  items  amounting  to  122. 7s.  6cL 
in  respect  of  payments  made  by  the  overseen  to  the 
treasurer  of  the  Carlton  incorporation  in  respect  of  the 
interest  so  as  aforesaid  due  upon  the  debt,  and  for  the 
maintenance  of  the  paupers  of  Horsforth  in  such  work- 
house, and  also  in  respect  of  certain  of  their  lunatics 
sent  to  Wakefield  Asylum  from  such  poorhouse,  the 
cost  of  whom  was  in  the  first  instance  charged  to  the 
treasurer  of  the  Carlton  incorporation. 

Bliss,  Q.C.  and  Tomhnson  showed  cause. 

Pickering,  Q.C.  and  Maule  contra. 

The  facts  and  arguments  sufficiently  appear  in  the 
following  judgment. 

Hill,  J. — This  is  a  rule  calling  upon  the  poor-lav 
auditor  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  court  his  certificate  of 
disallowance  of  certain  items  in  the  overseers'  accounts; 
and  I  am  of  opinion  that  the  rule  should  be  discharged. 
According  to  the  facts  of  the  case,  it  appears  that  in 
1819  a  union  was  formed  under  Gilberts  Act,  the  22 
Geo.  3,  c  83,  of  thirty-one  townships  ;  that  another 
similar  union  of  six  townships  was  formed  in  1824,  and 
a  third  union  was  formed  in  1826,  called  the  Horsforth 
Union.  Now,  it  seems  that  neither  of  the  two  latter 
unions  had  any  poorhouse,  and  that  each  used  the 
poorhouse  belonging  to  Carlton  Union.  The  Horsforth 
Union  had  agreed  in  some  way  or  other,  the  exact 
manner  being  kept  back,  to  pay  a  sum  of 
money  in  enlarging  the  Carlton  workhouse  so  as  to 
obtain  increased  accommodation,  and  down  to  the 
present  year  they  acted  as  thongh  they  were  a  part  of 
the  Carlton  Union,  and  as  though  the  workhouse  tad 
been  that  of  the  three  incorporations.  The  sum  of 
\2l  7s.  6a\  consists  of  three  classes  of  payments. 
First,  charges  of  the  poorhouse ;  secondly,  proportion 
of  arrears  of  the  debt ;  thirdly,  sums  paid  to 
the  Wakefield  Asylum  in  respect  of  lunatic  pau- 
pers belonging  to  Horsforth  township,  aH  of  which 
the  auditor  disallowed,  on  the  ground  that  the 
said  township  is  not  included  in  the  agreement  of  in- 
corporation of  the  Carlton  Union  in  1819,  and  is  not 
a  part  of  the  Carlton  incorporation.  I  think  the 
auditor  was  right  in  making  this  disallowance,  and  that 
there  was  no  power  in  Horsforth  to  unite  with  Carlton. 
If  Horsforth  desired  to  have  a  workhouse,  power  is  giten 
to  them  for  the  purpose  by  Gilbert's  Act;  but  there  is  no 
power  to  join  with  Carlton  for  such  a  purpose.  The 
case  is  not  like  that  where  a  workhouse  of  a  union  ha? 
more  space  than  it  occupies,  and  another  union  rests 
such  space  for  its  paupers,  for  here  all  the  machinery 
and  the  management  belong  entirely  to  Carlton  Union. 
and  the  Horsforth  union  has  been  admitted  as  though 
they  were  a  portion  of  the  Carlton  Union,  and  the  pay- 
ments to  the  treasurer  have  been  as  treasurer  of  the 
Carlton  Union,  and  not  as  treasurer  of  the  Hors- 
forth Union.  It  is  the  same  as  regards  the  debt 
and  the  lunatics  who  were  sent  to  Wakefield  Asylum,  in 
which  case  it  is  the  Carlton  treasurer  who  is  charged 
in  the  first  instance.  I  am  of  opinion  that  all  this  is  ille- 
gal, and  could  not  be  lawfully  done ;  it  is  not  sanctioned 
by  the  Act  of  Parliament,  and  the  charges  were  pro- 
perly disallowed.  I  have  been  asked,  what  is  to  be 
done  ?  My  answer  is,  that  Horsforth  Union  must 
comply  with  the  Act  of  Parliament  They  cannot 
make  a  new  Act.  I  cannot  assist  them  in  their  diffi- 
culties, and  they  must  therefore  take  the  consequences 
on  themselves. Mule  discharged. 

Reg.  v.  The  Jcsncss  of  Lexcestsbshibe, 
ex  parte  George  Comftoh. 
Church-rate — Summons  for  nonpayment — Bent  fib 

objection — 53  Geo.  3,  c.  127,  *.  7. 

If  upon  an  application  to  justices  fir  a  warrant  to 

levy  the  amount  of  m  church-rate,  the  defendant 

makes  it  appear  that  he  dona  JUkduynrtes  the  validity 

of  the  rate,  though  he  does  not  in  express  terms  si- 
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jtct  to  their  jurisdiction,  the  justices  ought  to  forbear 
to  give  judgment* 

In  this  case  a  role  bad  been  obtained  calling  upon 
the  Bey.  J.  M.  Echalaz  and  Thomas  Mowbray,  Esq., 
two  justices  of  Leicestershire,  and  George  Compton,  to 
»liow  cause  why  the  said  justices  should  not  issue  their 
warrant  to  levy  by  distress  and  sale  of  the  goods  of  the 
said  George  Compton,  the  sum  of  foorpence  being  the 
torn  rated  and  assessed  upon  him  in  the  churchwar- 
den's rate  for  the  parish  of  Swepstone,  in  the  said 
count j,  and  also  the  sum  of  12*.  6<L  for  costs. 

It  appeared  that  Mr.  Compton  was  summoned  for  the 
Don  payment  of  a  church-rate,  and  he  objected  to  pay 
on  the  ground  that  the  rate  was  excessive,  and  that  the 
•uvrseers  ought  to  have  made  an  application  to  the 
parishioners  for  Toluntary  contributions,  as  had  been 
agreed  upon  at  a  former  vestry.  The  affidavits  were 
io::tiicting,  as  to  whether  any  formal  objection  was 
taken  to  the  jurisdiction  of  the  justices ;  but  it  ap- 
peared that  the  defendant's  attorney  told  the  justices 
tiut  if  they  made  an  order  they  would  expose  them- 
selves to  legal  proceedings. 

By  the  53  Geo.  3,  c.  127,  s.  7,  after  giving  justices 
power  to  enforce  church-rates  under  a  certain  amount, 
it  L>  provided  u  That  if  the  validity  of  such  rate,  or 
the  liability  of  the  person  from  whom  it  is  demanded 
to  pay  the  same,  be  disputed,  and  the  party  disputing 
the  same  give  notice  thereof  to  the  justices,  the  justices 
shall  forbear  giving  judgment  thereupon." 

Wills  now  showed  cause  against  the  rule,  on  the 
zr  )*ond  that  it  sufficiently  appeared  that  Mr.  Compton 
Lsmt-d  the  validity  of  the  rate :  {Reg.  v.  MUnrou, 
»  M.  &  S.  248  ;  Dale  v.  PoUard,  10  Q.  B.  504.) 

Hayes,  Serjt  and  Manly  Smith,  in  support  of  the 
ml..-,  argued  that  the  defendant  had  no  right  to  lead 
the  justices  on  to  hear  the  case,  take  the  chance  of  a 
decision  in  his  favour,  and  then  turn  round  and  deny 
thrir  jurisdiction :  (Regy.  The  Justices  of  Salop,  29 
L.  J.  39,  M.  C. ;  Reg.  v.  Colling,  17  Q.  B.  816.) 
B.  II.  Palmer  appeared  for  the  justices. 
Hill,  J. — I  am  of  opinion  that  this  rule  should  be 
discharged.  This  case  is  distinguishable  from  Reg.  v.  The 
Justices  of  Salop.     In  that  case  an  order  had  been 
made,  and  an  application  was  made  for  a  certiorari  to 
bring  it  up  that  it  might  be  quashed,  with  the  view  of 
bringing  an  action  against  the  justices.     The  power  to 
grant  a  certiorari  is  always  in  the  discretion  of  the 
omit,  and  this  court  will  not  grant  it  where  the  party 
has  assented  to  the  act  which  he  desires  to  be  quashed, 
and  there  the  court  thought  that  he  had  invited  the 
justices  to  make  the  order,  and  they  would  not  allow 
him  to  torn  round  and  seek  to  quash  such  order.     But 
this  case  is  different.     Now,  according  to  the  rule  laid 
down   in    Reg.   v.    Colling,    my  brother    Crompton 
Mrs,    in    his    judgment,    "  Before    we    make    the 
role  absolute    we    must   see   reasonable    ground    to 
believe  that  the  act  we  call  upon  the  justices  to  do  will 
be  lawful."     I  must  do  the  same  thing  here.     Now  the 
Application  to  the  justices  was  to  enforce  a  church  rate, 
and  the  statute  enacts  "  that  if  the  validity  of  such  rate, 
or  the  liability  of  the  person  from  whom  it  is  demanded 
to  piy  the  same  be  disputed,  and  the  party  disputing 
the  same  give  notice  thereof  to  the  justices,  the  justices 
shall  forbear  giving  judgment  thereupon."    Now,  was 
the  validity  of  this  rate  bona  fide  disputed,  and  had  the 
justices  notice  of  that  fact  ?     If  so,  they  ought  to  have 
forborne.     Now  upon  the  affidavits  it  is  said  that  no 
notice  was  given  to  the  justices.     The  affidavits  in 
showing  cause  distinctly  show  that,  although  in  the 
first  instance  the  validity  of  the  rate  was  not  disputed, 
yet  the  cross-examination  shows  that  it  was,  and  the 
attorney,  in  addressing  the  justices,  urged  that  the  rate 
wis  invalid,  and  he  stated  that  any  attempt  to  enforce 
it  would  subject  them  to  legal  proceedings.    The  con- 
chsion  I  come  to  b,  that  the  validity  of  the  rate  was 
bona  fide  disputed,  and  that  notice  was  given  to  the 


justices.  If  so,  it  is  directly  within  the  statute,  and  in- 
asmuch as  mere  acquiescence  will  not  give  jurisdiction, 
the  rule  must  be  discharged.  Rule  discharged. 

Tuesday,  June  12. 

Reg.  v.  Smith. 

Appeal — Costs — Order  upon  informant  fur  the  costs 

though  not  a  party — 13  <f  14  Vict,  c  45,  s.  5. 
By  the  12  6f  13  Vict.  c.  45,  s.  5,  tine  quarter  sessions 
may,  upon  an  appeal,  order  and  direct  the  party 
or  parties  against  whom  the  same  shall  be  decided 
to  pay  to  the  other  party  or  parties  such  costs  and 
charges  as  may  to  such  court  appear  just  and 
reasonable: 
Held,  that,  under  this  provision,  the  sessions  upon 
quashing  a  conviction  may  order  the  informant  to 
pay  the  costs,  notwithstanding  he  is  not  nominally 
a  party  to  the  appeal;  the  nominal  parties  being  the 
convicting  justices. 

On  a  former  day  in  this  term  T.  C.  Foster  obtained 
a  rule  calling  upon  William  Smith,  Esq.,  one  of 
the  justices  for  the  borough  of  Sheffield,  to  show  cause 
why  a  writ  of  mandamus  should  not  issue,  command- 
ing him  to  issue  a  warrant  of  distress,  pursuant  to  the 
1 1  &  12  Vict,  c  43,  to  levy  upon  the  goods  and  chat- 
tels of  James  Ellis  the  sum  of  30/.  19*.,  the  amount 
of  costs  and  charges,  by  an  order  made  at  the  general 
quarter  sessions  of  the  peace,  holden  at  Pontefract,  for 
the  West  Riding  of  Yorkshire,  upon  the  2nd  April  last, 
upon  the  appeal  of  Henry  Whittington  against  a 
conviction,  ordered  to  be  paid  by  the  said  James  Ellis 
to  the  clerk  of  the  peace  for  the  said  riding,  to  be  by 
him  paid  over  to  the  said  Henry  Whittington. 

It  appeared  that  on  the  27th  Jan.  last  the  said 
Henry  Whittington  was  summoned  before  certain  jus- 
tices of  Sheffield,  to  answer  a  complaint  laid  by  the 
said  James  Ellis,  assistant  overseer  of  the  poor  for  the 
township  of  Sheffield,  for  wilfully  refusing  and  neg- 
lecting  to    support    his    wife,    whereby   she  became 
chargeable  to  the  said  township,  upon  which  occasion 
the  complaint  was  dismissed.     That  on  the  5th  March 
following  another  information  upon  the  same  charge 
was  again  laid  by  the  same  party,  and  was  again  heard 
before  other  justices,    when  he  was  convicted  as  an 
idle  and  disorderly  person  under  the  Vagrant  Act,  5 
Geo.  4,  c  83,  s.  3,  and  ordered  to  be  committed  to  the 
Wakefield  House  of  Correction  for  one  month  with  hard 
labour.     That  he  thereupon  gave  the  convicting  jus- 
tices notice  of  appeal  for  the  next  quarter  sessions,  at 
which  his  appeal  accordingly  came  on,  and  that  the 
said  James  Ellis  also  attended  and  gave  ovidence,  and 
admitted  that  he  was  the  informant  against  the  said 
Henry  Whittington.     That  the  sessions  quashed  the 
conviction,  and  by  their  order  directed "  that  James 
Ellis,  the  assistant  overseer  of  the  poor  of  the  said 
township  of  Sheffield,  the  complainant  before  the  said 
justices  and  the  real  respondent  in  the  said  appeal,  do 
on  notice  of  this  order  within  one  week  pay  or  cause  to 
be  paid  unto  Charles  Heneage  Elsley,  the  clerk  of  the 
peace  of  the  said  court,   the  sum   of  30/.   19«.,  to 
be    by    him    the    said    Charles    Heneage    Elsley 
paid    over    unto    the    said    Henry  Whittington,  the 
appellant,   the  party  entitled  to    the  same,   for    his 
costs  and  charges  in  attending  at    this  sessions  to 
appeal  against  the  said  conviction."    This  order  having 
been  disobeyed  by  the  said  James  Ellis,  an  application 
was  made  to  a  justice  of  Sheffield  for  a  warrant  to 
enforce  the  said  order  for  costs.    This  application  was 
adjourned,  and  upon   a  subsequent  occasion  another 
application  was  made  to   Mr.   William    Smith  (the 
present  defendant),  who  ultimately,  upon  being  indem- 
nified by  the  attorney  for  the  said  James  Ellis,  declined 
to  issue  his  warrant  unless  commanded  to  do  so  by 
this  court.     It  further  appeared  that  the  said  James 
Ellis  had  been  bound  over  Hy  the  convicting  justices  to 
appear  at  the  quarter  sessions  to  give  evidence  in  sop- 
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port  of  the  conviction,  and  that  no  notice  of  appeal 
was  given  to  him. 

By  the  5  Geo.  4,  c.  83,  s.  14  (Vagrant  Act),  a  power 
of  appeal  is  given  against  a  conviction,  the  appellant 
"  giving  to  the  justice  or  justices  of  the  peace  whose 
act  or  determination  shall  he  appealed  against,  notice 
in  writing  of  such  appeal,  and  of  the  grounds  thereof, 
within  seven  days,'*  &c. 

Br  the  12  &  13  Vict.  c  45,  s.  5,  it  is  enacted  that 
"  upon  any  appeal  to  any  court  of  general  or  quarter 
sessions  of  the  peace,  the  court  before  whom  the  same 
shall  be  brought  may,  if  it  think  fit,  order  and  direct 
the  party  or  parties  against  whom  the  same  shall  be 
decided,  to  pay  to  the  other  party  or  parties  such  costs 
and  charges  as  may  to  such  court  appear  just  and 
reasonable,  such  costs  to  be  recoverable  in  the  manner 
provided  for  the  recovery  of  costs  upon  an  appeal 
against  an  order  or  conviction  by  an  Act  passed  "  in  the 

11  &  12  Vict,  c  43. 

By  the  11  &  12  Vict.  c.  43,  s.  27,  it  is  enacted  that 
"  if  upon  any  such  appeal  the  court  of  quarter  ses- 
sions shall  order  either  party  to  pay  costs,  such  order 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace  of  such  court,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what 
time  such  costs  shall  be  paid ;"  and  if  the  same  shall 
not  be  paid  within  such  time,  then  upon  application 
to  a  justice  he  may  enforce  payment  by  a  warrant  of 
distress. 

Bliss,  Q.G.  and  Moult  now  showed  cause  against 
the  rule,  and  contended  that  the  quarter  sessions  had 
no  jurisdiction  to  make  any  order  for  the  costs  against 
Ellis,  who  was  not  a  party  to  the  appeal,  no  notice  of 
appeal  having  been  given  to  him,  and  his  name  in  no 
way  appearing  as  a  respondent ;  that  the  statute  of  the 

12  &  13  Vict  c  45,  only  applies  to  the  parties  in  the 
position  of  either  appellant  or  respondents,  and  not  to 
a  stranger,  however  much  he  may  be  interested  in  the 
result. 

T.  C.  Foster,  in  support  of  the  rule,  argued  that  the 
order  upon  James  Ellis  was  good,  for  that  he  was  the 
party  really  interested  in  resisting  the  appeal,  the  in- 
formation in  the  court  below  having  been  laid  by  him, 
the  convicting  justices  having  no  interest  whatever  in 
the  result,  and  that  the  words  of  the  Act  of  Parliament 
were  sufficient  to  include  him  :  (  Venablet  v.  Hardman, 
28  L.  J.  33,  M.C.> 

Hill,  J. — This  is  a  rule  for  a  mandamus  to  a  jus- 
tice, commanding  him  to  issue  his  warrant  of  distress 
to  levy  on  the  goods  of  James  Ellis  the  sum  of 
30£  19*.,  the  costs  of  an  appeal  against  a  conviction, 
and  the  question  is  this,  whether  the  court  had  or  had 
not  power  to  award  costs  to  be  paid  by  Ellis.  That 
depends  on  the  construction  of  the  5th  section  of  the 
12  &  13  Vict  c.  45.  [His  Lordship  read  the  section.] 
Now  it  is  argued  in  support  of  the  rule  that  the  words 
"  party  or  parties  "  bear  the  same  meaning  as  respon- 
dent or  respondents.  It  appears  in  this  case  that  a 
complaint  and  information  were  laid  by  Ellis  before 
justices  at  Sheffield,  charging  Whittington  with 
an  act  of  vagrancy,  and  upon  that  he  was  con- 
victed. He  appealed  to  the  sessions,  and  under 
the  Vagrant  Act  he  properly  served  the  jus- 
tices alone.  Ellis,  who  was  the  complainant, 
was  bound  over  to  give  evidence.  The  appeal  was 
entered  as  Whittington  appellant  and  the  justices 
respondents,  but  the  party  who  appeared  and  really 
defended  was  Ellis.  The  merits  of  the  appeal  were 
gone  into,  and  the  court  quashed  the  conviction,  and 
ordered  Ellis  to  pay  the  costs,  and  I  think  properly. 
Iwas  at  first  struck  with  the  argument  of  Mr.  Bliss, 
because  the  notice  of  appeal  is  directed  to  be  given  to 
the  justices.  But  there  is  an  authority  directly  in 
point,  namely,  Rex  v.  The  Justices  of  Hants,  1  B.  & 
Ad.  654,  where  a  party  was  convicted  under  the  Turn- 
pike Act,  which  gives  an  appeal,  first  giving  notice  to 


the  justice  by  whose  act  the  parry  is  aggrieved.  The 
party  appealed,  and  the  sessions  quashed  the  con- 
viction,  and  ordered  the  informer  to  pay  the  costs,  the 
justice  being  the  formal  parry.  The  words  in  that 
case  were,  that  the  justices  should  award  costs  "  to 
the  party  appealing  or  appealed  against"  The  argu- 
ment of  Sir  William  Follett  was,  that  the  costs  ought 
to  have  been  awarded  against  the  convicting  justices,  as 
they  were  the  parties  to  the  appeal ;  but  Lord  Tenterden 
in  his  judgment  says,  u  The  next  question  is,  whether  the 
justices  had  power  to  charge  the  proseeutor  with  costs  ? 
It  is  true  the  Act  directs  notice  to  be  given  to  the  jus- 
tices, not  to  the  parry  prosecuting  or  defending.  But  it 
would  be  a  great  anomaly  to  cause  a  justice  who  acts 
bond  fide  in  the  discharge  of  his  judicial  duty  to  pay 
costs.  The  question  is,  what  is  the  meaning  of  the  words 
"  the  party  appealing  or  appealed  against?  "  The  party 
appealing  here  is  manifestly  the  party  convicted  ;  and 
if  that  be  so,  the  informer  is  the  only  person  who  cao 
satisfy  the  words  "  party  appealed  against"  He  must 
therefore  pay  the  cost*  if  such  costs  be  adjudged.  Now 
I  think  that  I  am  not  straining  the  words  of  the  section 
of  the  statute  if  I  give  them  the  same  meaning  as  ia 
the  case  I  have  referred  to.  If  this  were  not  so,  it 
would  follow  that  in  all  cases  in  which  notice  of  appeal 
is  given  to  the  justices,  an  exemption  would  be  giren 
to  the  real  party,  which  would  be  unjust  to  the  justices. 
I  am  of  opinion,  therefore,  that  the  rule  should  be 
made  absolute.  Rule  absobste. 


EXCHEQUER   CHAMBER. 

Reported  by  F.  Bailkt,  Eaq.t  Barrlster^at-Law. 
ERROR  FROM  THE  EXCHEQUER. 

Friday,  May  11. 
Sulley  v.  The  Attorney-General, 
(Before  Cockburn,  G.J.,  and   Williams,  Cboxp- 

ton,  Willes,  Byles  and  Blackburn,  JJ.) 
Income-tax—Some  partners  of  a  firm  resident  in 
England  and  others  in  the  United  States— What 
returns  should  be  made —  What  income-tax  paid. 
A  partnership  firm  consisting  of  seven  members  carried 
on  business  together  m  copartnership.     One  of  then 
lived  at  Nottingham,  where  therewa*  a  counting  ho**, 
warehouse,  6}c    The  other  six  partners  resided  in  the 
United  States  of  America.     The  partner  at  Nottmg- 
ham  did  all  the  business  required  by  the  firm  m 
England,  which  was  to  buy  goods  and  ship  then  to 
America  for  Male,  and  where  they  were  always  sold. 
Sometimes  goods  were  bought  by  the  firm  in  America, 
France  and  Germany,  but  all  goods  bought,  whether 
in  England  or  elsewhere,  were  sold  only  in  America, 
which  woe  their  principal  house  or  place  ofbusmtst. 
No  money  was  ever  received  m   England  except 
from  America.     The  partner  residing  in  England 
made  a  return  upon  his  own  share  of  the  profits  ef 
the  partnership  business,  and  paid  the  income-tax 
thereon.    An  information  was  filed  by  the  Attorney- 
Genenal  for  a  return  by  the  partner  resident  m 
England  of  the  whole  profits  of  the  entire  firm,  ami 
that  income-tax  be  paid  thereon: 
Held  {reversing  the  judgment  of  the  Court  of  Ex.),  that 
the  partner  resident  m  England  was  not  bond  to 
make  a  return  of  the  entire  profits  of  the  whole  firm* 
nor  were  the  other  six  members  of  the  firm,  by  their 
partner  in   England,  or  themselves,  liable  to  pay 
income-tax  upon  their  portions  of  profit. 
The  defendant  Mr.  Edward  Sulky  is  a  partner  ia 
the  firm  of  Messrs.  Lottimer,  Large  and  Col,  of  Not- 
tingham, and  of  New  York,  in  the   United  States  of 
America,  and  the  proceedings  in  which  the  special  ver- 
dict now  argued  was  entered  were  commenced  against 
him  for  recovery  of  the  penalty  of  50£,  imposed  by 
the  Income-tax  Act  on  persons  who,  being  chargeable 
to  that  duty,  neglect  to  make  return  of  their  profits,  in 
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order  to  obtain  the  opinion  of  the  court,  whether  or  not 
the  mode  in  which  the  firm  transacted  business  in  this 
country  is  such  as  renders  it  chargeable  under  the 
Income-tax  Act  in  respect  of  profits. 

The  Act  which  grants  the  duty  now  levied  imposes 
under  schedule  D  the  tax — I.  On  the  profits  accruing 
to  any  person  residing  in  the  United  Kingdom  from 
any  trade  wherever  carried  on.  2.  On  the  profit  ac- 
cruing to  any  person,  whether  a  British  subject  or  not, 
and  wheresoever  he  may  reside,  from  any  trade  exer- 
cised within  the  United  Kingdom.  3.  On  interest  of 
money,  annuities,  and  other  annual  profits  not  charged 
by  virtue  of  any  other  schedule  of  this  Act. 

The  facts  to  which  these  rules  are  to  be  applied  are 
as  follows : — 

The  firm  of  Messrs.  Lottimer,  Large  and  Go.  con- 
sists of  seven  persons,  six  of  whom  reside  at  New 
York,  in  the  United  States  of  America,  and  one  Mr. 
Snlley,  the  defendant,  at  Nottingham. 

The  firm  has  an  establishment  at  Nottingham,  con- 
sisting of  a  counting-house  and  warehouses,  with  the 
name  of  "  Lottimer,  Large  and  Co."  on  the  door.  The 
defendant,  together  with  clerks  and  servants  employed 
by  him  on  behalf  of  the  firm,  occupy  these  premises, 
books  of  account  are  there  kept,  and  the  firm  have  an 
account  with  a  banker  at  Nottingham. 

The  business  of  the  firm  in  England  is  carried  on 
by  the  defendant  and  other  persons  purchasing  goods 
at  Nottingham  and  elsewhere,  in  England,  and  shipping 
them  for  exportation.  The  goods  so  purchased  are  in 
some  cases  sent  direct  by  the  vendors  to  the 
nearest  port  and  then  shipped;  in  other  instances 
they  are  sent  to  Nottingham,  and  are  there  packed,  and 
sfterwards  exported. 

The  goods  purchased  are  in  no  case  manufactured  or 
resold  in  England,  nor  is  any  profit  made  by  the  firm 
by  means  of  any  manufacture  or  resale  of  goods  in 
England,  the  profit  on  such  goods  consists  of  the  in- 
crease in  price  obtained  by  the  resale  in  America— a 
large  part  of  the  profit  of  the  business  carried  on  by 
the  firm  at  New  York  is  obtained  from  goods  purchased 
in  France,  Germany  and  America. 

Remittances  are  ma*!e  by  the  firm  from  New  York 
to  defendant,  and  by  him  paid  to  the  bankers  at  Not- 
tingham to  the  credit  of  the  firm,  and  payment  for  the 
goods  purchased  in  England,  and  for  the  cost  of  pack- 
ing, shipping,  &c,  and  for  the  current  expenses  of  the 
business  premises  of  the  firm  at  Nottingham,  and  of 
carrying  on  so  much  of  the  said  business  as  is  carried 
on  in  England,  is  made  by  means  of  cheques  drawn 
by  defendant  for  and  in  the  name  of  the  firm  on  the 
bankers. 

The  books  kept  at  Nottingham  merely  show  the  pur- 
chases and  warehouse  expenses,  and  the  remittances 
made  from  New  Yoik  to  pay  those  items,  and  no 
moneys  are  ever  received  in  England  except  from  New 
York. 

The  information  stated  that  defendant,  before  and  at 
the  several  times  hereinafter  mentioned,  was  one  of 
sereral  persons  carrying  on  jointly  and  in  copartner- 
ship a  certain  trade  and  business,  to  wit,  of  general 
merchants  and  dealers  in  Great  Britain,  to  wit,  at  the 
North  Ward  South,  in  the  county  of  the  town  of  Not- 
tingham, to  wit,  at  Westminster,  &c,  to  wit,  nnder  the 
name,  style  and  firm  of  Lottimer,  Large  and  Go.  And 
that  the  defendant,  before  and  at  the  several  times 
hereinafter  mentioned,  resided  in  the  North  Ward 
South,  in  the  county  of  the  town  of  Nottingham  afore- 
said, to  wit,  at  Westminster,  &c  And  that  the  other 
persons  so  carrying  on  the  said  trade  and  business,  and 
whose  names  are  unknown,  before  and  at  the  several 
tones  hereinafter  mentioned,  resided  in  parts  beyond 
the  seas,  and  not  within  or  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  New 
York,  in  the  United  States  of  America,  to  wit,  at  West- 
toaster,  &c 


That  the  said  copartnership  before  and  at  the  several 
times  hereinafter  mentioned  were  chargeable  and  liable 
for  and  in  respect  of  certain  of  the  duties  imposed  by 
certain  Acts  of  Parliament  made  and  passed  A  d.  1 853, 
and  intituled  u  An  Act  for  granting  to  her  Majesty 
duties  on   profits  arising  from  property,  professions, 
trades  and  offices,"  and  made  and  passed  a.d.  1854, 
for  granting  to  her  Majesty  an  increased  rate  of  duty 
on   profits  arising  from  property,  professions,  trades 
and  offices,  and  made  and  passed  a.d.  1855,  for  grant- 
ting  to  her  Majesty  an  increased  rate  of  duty  on  pro- 
fits arising  from   property,    professions,    trades    and 
offices,  to  wit,  for  the  year  ending  on  the  5th  April 
1856,    to    wit,    in    respect    of   certain    profits   and 
gains  arising  to  them  as  such  copartnership  as  afore- 
said, to  wit,  according  to  schedule  D  of  the  first-men- 
tioned Act,  the  said  trade  having  been  so  carried  on  in 
manner  aforesaid  for  more  than  three  years  next  be- 
fore, and  ending  on  the  said  5th  April   1856.    And 
that  after  the  passing  of  the  said  several  Acts  within 
the  time  directed  by  the  precept  of  the  commissioners 
in  that  behalf,  to  wit,  on  the   1st  May   1855,  one 
Thomas  Underwood,   then  being  an  assessor  of  the 
duties  by  the  said  Acts  imposed  in  and  for  the  said 
ward  within  which  the  said  Ed.  Sulley  so  resided  as 
aforesaid,  to  wit,  for  the  year  ending  on  the  5th  April 
1856,  did  as  such  assessor  leave    at  the  dwelling- 
house  and  place  of  residence  of  the  said  Ed.  Sulley 
within  the  said  ward,  to  wit,  at  Westminster,  &c,  a 
certain  notice  such  as  by  the  said  Acts  and  the  Acts 
incorporated  therewith  or  referred  to  therein  is  required, 
signed   by  him,   the  said   assessor,    and  requiring  the 
said  Edward  Sulley  to  prepare  and  deliver  to  him,  the 
said  assessor,  or  at  the  office  of  the  commissioners  or 
the  district,  situate  at  King's-place,  Peter-gate,  in  the 
county  of  the  town  of  Nottingham  aforesaid,  in  manner 
by  the  said  Acts  directed,  such  a  list,  declaration  and 
statement  as  he,  the  said  Edward  Sulley,  was  required 
to  deliver  by  the  said  Acts  within  a  certain  time  in  the 
said  notice  mentioned  in  that  behalf.     And  although 
he,  the  said  Edward  Sulley,  according  to  the  said  Acts, 
was  liable  to  prepare,  make  out  and  deliver,  and  could 
and  might  and  ought  to  hare  prepared,  made  out  and 
delivered  to  the  said  assessor,  or  at  the  office  of  the 
said    commissioners,    a   true  and    correct  statement 
such  as  by  the  said  Acts  is  required,  stating,  amongst 
other  things,  the  balance  of  the  profits  and  gains  arising 
to  the  said  copartnership  from  the  said  trade  and  busi- 
ness so  by  them  carried  on  as  aforesaid,  and  in  respect 
of  which  said  balance  of  profits  and  gains  certain  of 
the  duties  by  the  said  Acts  imposed,  to  wit,  for  the  said 
year  ending  on  the   5th  April  1856,  to  wit,  under 
schedule  D  of  the  said  first-mentioned  Act,  were  then 
and  there  chargeable  and  payable  to  her  Majesty.   And 
although  the  time  in  the  said  notice  mentioned  has 
long  since  elapsed,  of  all  which  said  several  premises 
he,  the  said  Edward  Sulley,  afterwards  and  before  the 
day  of   exhibiting  this  information,  to  wit,  on    the 
1st  Jan.  1858,  to  wit,  at  Westminster,  &c,  had  due 
notice,  yet   the    said    Edward   Sulley   did  not  nor 
would    prepare,   make  out  and  deliver  to   the   said 
assessor  or  commissioners,  duly  authorised  to  receive 
the  same,  or  to  their  clerk  at  their  respective  offices, 
described  in  the  said  notice  and  as  therein  directed,  or 
to  any  other  assessor  appointed  nnder  or  by  virtue  of 
the  said  Acts,  or  either  of  them,  or  to  any  other  person, 
or  at  any  other  place  whatever,  such  a  statement  as 
aforesaid,  or  any  list,  declaration,  or  statement  whatso- 
ever, such  as  by  the  said  Acts  in  that  behalf  is  re- 
quired, but  so  to  do,  and   to  obey  the  provisions 
of  the  said  Act  in  that  respect,  he  the  said  Edward 
Sulley  has  at  all  times  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  contrary  to 
the  said  Acts.     Whereby  and  by  force  of  the  statutes 
in  that  case  made  and  provided,  the  said  Edward  Sulley 
not  having  been  assessed  in  treble  the  duty  at  which 
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he  onght  to  be  charged  according  to  the  statutes  in 
such  case  made  and  provided,  has  for  his  said  offence  for- 
feited the  sura  of  50/.  Wherefore  the  said  Attorney- 
General  prays  judgment  in  the  premises. 

Flea,  the  general  issue. 

The  special  verdict  stated  : — That  after  the  passing 
of  a  certain  Act  of  Parliament  made  and  passed  a.d. 
1853,  and  intituled  "  An  Act  for  granting  to  her  Ma- 
jesty duties  on  profits  arising  from  property,  profes- 
sions, trades  and  offices,"  and  of  two  other  Acts  of 
Parliament  made  and  passed  respectively  a.d.  1854, 
and  in  a.d.  1855,  and  intituled  respectively,  "An  Act 
for  granting  to  her  Majesty  an  increased  rate  of  duty 
on  profit  arising  from  property,  professions,  trades  and 
offices,"  that  is  to  say  on  the  6th  April  1855,  and 
from  thence  continually  until  the  day  of  exhibiting  the 
information  herein,  the  defendant  resided  in  Great 
Britain,  that  is  to  say,  in  the  parish  of  Len-ton,  in  the 
county  of  Nottingham,  and  did  during  all  that  time, 
under  the  name,  style,  and  firm  of  Lottimer,  Large 
and  Co.,  carry  on  business  in  manner  hereinafter  men- 
tioned in  copartnership  with  six  other  persons,  all  of  whom 
did  during  all  that  time  reside,  and  always  have  re- 
sided, at  New  York  in  the  United  States  of  America, 
and  not  within  the  United  Kingdom ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  copartnership  as  aforesaid,  consisting  of  the 
defendant  and  the  said  six  other  persons,  have  al- 
ways carried  on,  and  do  carry  on,  their  business  afore- 
said in  manner  following.  They  have  a  place  of 
business  at  New  York  in  the  United  States  of  Ame- 
rica, where  they  carry  on  business  under  the  above- 
mentioned  name  of  Lottimer,  Large  and  Co.,  and  they 
have  also  a  place  of  business  within  the  ward, 
called  the  North  Ward  South,  in  the  county  of 
the  town  of  Nottingham,  in  which  neighbourhood  the 
defendant  dwells  and  resides,  consisting  of  a  counting- 
house  and  warehouses,  with  the  said  name  of  Lottimer, 
Large  and  Co.  on  the  d<»or,  and  which  are  occupied  by 
the  defendant  and  by  clerks  and  servants  employed  by 
him  on  behalf  of  the  said  copartnership  for  the  pur- 
pose of  carrying  on  the  business  of  the  said  copart- 
nership in  England  as  hereinafter  mentioned.  Books  of 
account  for  the  same  purpose  are  also  kept  at  the 
said  place  of  business  of  the  said  copartnership  at 
Nottingham,  which  merely  show  the  purchases  and 
warehouse  expenses,  and  the  remittances  made  from 
New  York  to  pay  those  items,  and  no  moneys  are  ever 
received  in  England  except  from  New  York,  and  the 
said  copartnership  has  a  banking  account  in  their  said 
name  of  Lottimer,  Large  and  Co.  with  the  Notting- 
ham and  Notts  Banking  Company  at  Nottingham 
aforesaid.  The  business  of  the  said  copartnership  in 
England  is  carried  on  by  the  defendant  and  other 
persons  purchasing  for  the  said  firm  goods  at  Notting- 
ham and  elsewhere  in  England,  and  shipping  them  for 
exportation.  All  goods  are  sent  direct  to  the  poit  ex- 
cept Nottingham  goods,  and  small  quantities  insufficient 
themselves  for  a  package.  The  goods  so  purchased 
are  in  some  cases  sent  direct  by  the  vendors  in  behalf 
of  the  said  copartnership  to  the  nearest  port  in 
England,  and  are  then  shipped  for  exportation,  and  in 
other  cases  are  sent  by  the  vendors  to  Nottingham 
to  the  said  place  of  business  there  of  the  said  copart- 
nership, and  are  there  packed,  and  afterwards  exported 
by  the  defendant  on  account  of  the  said  copartnership ; 
the  goods  so  purchased  are  in  no  case  manufactured  or 
resold  in  England  prior  to  their  shipment  and  expor- 
tation, nor  is  any  profit  made  by  the  said  copartner- 
ship by  means  of  any  manufacture  or  resale  of  goods 
in  England,  the  profits  of  the  said  copartnership  in 
respect  of  goods  purchased  in  England  consisting  en- 
tirely of  the  increase  in  price  or  value  obtained  by  the 
resale  in  America  of  such  goods  so  purchased  by  them 
in  England  and  exported  as  above  mentioned.  A  large 
part  of  the  profits  of  the  business  carried  on  by  the 


said  copartnership  at  New  York  aforesaid  is  obtained 
from  goods  purchased  in  France,  Germany  and  America. 
Remittances  are  from  time  to  time  made  by  the 
copartnership  at  New  York  to  defendant,  and  by 
him  paid  to  the  said  bankers  at  Nottingham  to  the 
credit  of  the  copartnership,  and  payment  for  the 
goods  purchased  in  England,  and  for  the  cost 
of  packing,  shipping  and  exporting  such  goods, 
and  for  the  current  expenses  of  the  said  business  pro- 
mises of  the  copartnership  at  Nottingham,  and  of  ear- 
ning on  so  much  of  the  said  business  as  is  carried  on 
in  England,  is  made  by  means  of  the  cheques  drawn  by 
the  defendant  for  and  in  the  name  of  the  said  copart- 
nership on  the  said  bankers  at  Nottingham.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  profits  and  gains  have  arisen  and  accrued  to  the 
said  copartnership  from  the  said  trade  so  by  them  car- 
ried on  as  aforesaid  for  and  during  the  said  year  ending 
on  the  5th  April  1856,  and  for  and  during  each  of  the 
said  two  preceding  years,  the  said  trade  having  been 
during  all  that  time  so  carried  on  in  manner  aforesaid 
to  a  large  value  and  amount,  that  is  to  say,  lO.OOOi 
And  that  if  all  the  persons  of  whom  the  said  copart- 
nership so  consisted  as  aforesaid  had  resided  in  the 
United  Kingdom,  or  if  the  said  business  of  the  said 
copartnership  had  been  wholly  exercised  within  the 
United  Kingdom,  the  said  copartnership  would  have 
been  chargeable  and  liable  jointly  and  in  one  sum  fur 
and  in  respect  of  certain  of  the  duties  by  the  said  Acts 
imposed,  that  is  to  say,  of  the  duties  mentioned  is 
schedule  D  of  the  said  first-mentioned  Act  for  the 
year  ending  on  the  5th  April  1856,  in  respect  of 
their  said  profits  and  gains.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  further  say,  that  after  the 
passing  of  the  said  Acts,  and  within  the  time  limited  by 
the  precept  of  the  commissioners  in  that  behalf,  that 
is  to  say,  on  the  1st  May  1855,  one  Thomas 
Uuderwood,  then  being  an  assessor  of  the  duties  by 
the  said  Acts  imposed  in  and  for  the  said  ward 
withiu  which  the  defendant  so  carried  on  the  said 
business  as  aforesaid,  for  the  said  year  ending 
on  the  5th  April  1856,  did,  as  such  assessor,  leave 
at  the  said  place  of  business  of  the  defendant,  and 
personally  deliver  to  him  within  the  said  ward,  a  notice 
such  as  by  the  said  first-mentioned  Act  and  the  Art* 
incorporated  therewith  is  required  in  that  behalf,  signed 
by  him,  the  said  assessor,  and  requiring  the  defendant 
to  prepare  and  deliver  to  him,  the  said  assessor,  or  at 
the  office  of  the  commissioners  of  the  district,  situate 
at  King's-place,  Peter-gate,  in  the  said  county  of  tiie 
town  of  Nottingham,  within  a  certain  time  therein 
specified,  in  manner  directed  by  the  said  Acts,  a  list, 
declaration  and  statement  of  the  profits  and  gain* 
arising  to  the  said  copartnership  of  Lottimer,  1-arge 
and  Co.,  in  respect  of  the  said  business  so  by  theni 
jointly  carried  on  as  aforesaid  made  and  stated  by  and 
on  behalf  of  him,  the  defendant,  and  the  several  other 
persons  bo  as  aforesaid  forming  and  constituting  the 
same  copartnership,  jointly  and  in  one  sum,  and  sepa- 
rately and  distiuctly  from  any  other  duty  chargeable 
on  the  same  persons,  or  either  or  any  of  them.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
say  that,  although  the  time  for  the  defendant's  com- 
plying with  the  said  notice,  and  for  his  preparing  and 
delivering  such  an  account  and  return  as  aforesaid, 
elapsed  before  the  exhibiting  of  this  information,  yet 
to  prepare  and  deliver  such  return  he,  the  defendant, 
has  always  neglected  and  refused ;  that  the  defendant 
had  not  been  assessed  in  treble  the  duty  at  which  he 
ought  to  be  charged  by  virtue  of  the  said  Act  or  any  of 
them  in  respect  of  the  premises  in  case  he  ought  by 
law  to  have  prepared  and  delivered  such  an  account 
and  return  as  aforesaid.  Bnt  whether  or  not,  npon  the 
whole  matter  aforesaid,  the  defendant  has  by  reason  of 
the  several  premises,  by  the  jurors  aforesaid  in  form 
aforesaid  found,  and  of  such  his  neglect  and  refusal 
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as  aforesaid,  forfeited  the  sum  of  50£  in  manner  and 
form  as  in  the  said  information  is  alleged,  the  jurors 
aforesaid  are  altogether  ignorant,  and  they  pray  the 
advice  of  the  barons  of  her  Majesty's  Court  of  Exchequer 
is  the  premises.  And  if  upon  the  whole  matter  afore- 
said it  shall  appear  to  the  barons  aforesaid  that  the  defen- 
dant has  by  reason  of  the  several  premises,  and  of  his 
said  neglect  and  refusal  by  the  jurors  aforesaid  in 
form  aforesaid  found,  forfeited  the  sum  of  50/.,  then 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say 
that  the  defendant  has  forfeited  to  her  Majesty  the 
sum  of  50L,  in  manner  and  form  as  in  the  said  infor- 
mation in  that  behalf  is  alleged.  But  if,  upon  the 
whole  matter  aforesaid,  it  shall  appear  to  the  barons 
aforesaid,  that  the  defendant  has  not,  by  reason  of  the 
several  premises  in  form  aforesaid  found,  and  of  his 
•aid  neglect  and  refusal,  forfeited  the  Bum  of  50/. ; 
the  jurors,  upon  their  oath  aforesaid,  say  that  the 
defendant  has  not  forfeited,  nor  does  he  owe,  or  is  he 
liable  to  pay  to  her  Majesty  the  said  sum  of  50/.  in 
manner  and  form  as  in  the  said  information  is  alleged. 
Therefore,  &c 

Stat.  16  &  17  Vict  c  34,  grants  duties  on  profits 
arising  from  property,  professions,  trades  and  offices, 
inter  alia  (schedule  D)  : 

For  and  in  respect  of  the  annual  profits  or  gains 
arising  or  accruing  to  any  person  residing  in  the  United 
Kingdom  from  any  trade,  whether  the  same  shall  be 
carried  on  in  the  United  Kingdom  or  elsewhere. . 

For  or  in  respect  of  the  annual  profits  or  gains 
arising  to  any  person  whatever,  whether  a  subject  of 
her  Majesty  or  not,  although  not  resident  within  the 
United  Kingdom,  from  any  trade  exercised  within  the 
United  Kingdom. 

And  for  and  in  respect  of  all  interest  of  money, 
annuities  and  other  annual  profits  and  gains,  not 
charged  by  virtue  of  any  other  schedule  contained  in 
this  Act. 

Sect  5.  The  duties  to  be  assessed  under  the  regu- 
lations of  the  5  &  6  Vict,  c  85,  and  the  several  Acts 
therein  referred  to. 

17  Vict,  c  10;  17  Vict.  c.  24;  18  Vict.  c.  20.— 
These  Acts  increase  the  rate  of  duty  from  Id.  to  1«.  Ad. 
in  the  pound,  but  make  no  alteration  in  the  mode  of 
assessing  the  same. 

5  &  6  Vict  c.  35,  s.  3. — Duties  placed  under  the 
management  of  the  Commissioners  of  Stamps  and 
Taxes  (now  Commissioners  of  Inland  Revenue,  12  Vict 
c.l> 

Sect  4  prescribes  the  mode  of  appointing  commis- 
sioners for  the  general  purposes  of  the  Act  in  their 
several  districts,  from  amongst  the  persons  executing 
the  Land  Tax  Act 

Sect  36,  Commissioners  for  general  purposes  to 
appoint  assessors  and  collectors  of  the  duties  in  like 
manner  as  assessors  and  collectors  may  be  appointed 
ander  Acts  relating  to  assessed  taxes. 

5  &  6  Vict  c.  35,  sect.  47. — Assessors  to  cause  gene- 
ral notice  to  be  affixed  on  or  near  to  the  doors  of  the 
church  of  the  parish  for  which  they  act,  requiring  all 
persons  liable  to  the  duties  to  make  out  and  deliver 
fists,  declarations  and  statements. 

Sect.  48.  And  also  to  give  notice  to  every  person 
chargeable  in  respect  of  any  property  or  profits  re- 
quiring every  such  person  to  deliver  a  return  in  respect 
uereof. 

Sect.  52.  Every  person  chargeable  under  this  Act 
shall,  when  required  so  to  do,  whether  by  any  general 
or  particular  notice  within  the  period  mentioned  in 
each  notice  paper,  prepare  and  deliver  to  the  person 
appointed  to  receive  the  same  a  true  and  correct  state- 
ment in  writing  of  the  amount  of  the  profits  and  gains 
arising  to  such  person  from  all  and  every  the  sources 
chargeable  under  this  Act,  according  to  the  respective 
schedules  thereof. 

Sect  55.  If  any  person  who  ought  by  this  Act  to 


deliver  any  list,  declaration,  or  statement  as  aforesaid 
shall  refuse  or  neglect  so  to  do  within  the  time  limited 
in  such  notice,  such  person  shall  forfeit  any  sum  not 
exceeding  20/.,  and  treble  the  duty  at  which  such 
person  ought  to  be  charged;  and  every  person  who 
shall  be  prosecuted  for  any  such  offence  by  action  or 
information  in  any  of  her  Majesty's  courts,  and  who 
shall  not  have  been  assessed  in  treble  the  duty  as  afore- 
said, shall  forfeit  the  sum  of  50/. 

Sect.  100.  Rules  for  charging  the  duties  contained 
in  schedule  D. 

First  case.  Duties  to  be  charged  in  respect  of  any 
trade,  manufacture,  adventure,  or  concern  in  the  nature 
of  trade. 

Rule  2.  The  duty  shall  extend  to  every  person,  com- 
pany, &c,  and  to  every  art,  mystery,  adventure,  or 
concern  carried  on  by  them  respectively  in  the  United 
Kingdom  or  elsewhere. 

Rule  3.  The  computation  of  duty  arising  in  respect 
of  any  trade,  manufacture,  adventure,  or  concern,  or 
any  profession  carried  on  by  two  or  more  persons 
jointly,  shall  be  made  and  stated  jointly  and  in  one 
sum,  and  separately  and  distinctly  from  any  other  duty 
chargeable  on  the  same  persons,  or  either  or  any  of 
them,  and  the  return  of  the  partner  who  shall  be  first 
named  in  the  deed,  instrument,  or  other  agreement  of 
copartnership  (or  where  there  shall  be  no  such  deed, 
instrument,  or  agreement,  then  of  the  partner  who 
shall  be  named  singly,  or  with  precedence  to  the  other 
partner  in  the  usual  name,  style,  or  firm  of  such  co- 
partnership, or  where  such  precedent  partner  shall  not  be 
an  acting  partner,  then  of  the  precedent  acting  part- 
ner), and  who  shall  be  resident  in  Great  Britain  (and 
who  is  hereby  required  under  the  penalty  herein  con- 
tained for  default  in  making  any  return  required  by 
this  Act,  to  make  such  return  in  behalf  of  himself  and 
the  other  partner  or  partners  whose  names  and  resi- 
dences shall  also  be  declared  in  such  return),  shall  be 
sufficient  authority  to  charge  such  partners  jointly, 
provided  always  that  where  no  such  partner  shall  be 
resident  in  Great  Britain,  then  the  statement  Bhall  be 
prepared  and  delivered  by  their  agent,  manager,  or 
factor  resident  in  Great  Britain  jointly  for  such  part- 
ners, and  such  joint  assessments  shall  be  made  in  the 
partnership  name,  style,  firm,  or  description,  and  no 
separate  statement  shall  be  allowed  in  any  case  of 
partnership  except  for  the  purpose  of  the  partners 
separately  claiming  an  exemption  as  herein  directed,  or 
of  accounting  for  separate  concerns. 

Sect  106.  Every  person  engaged  in  any  trade, 
manufacture,  adventure,  or  concern,  shall  be  charged 
by  the  respective  commissioners  acting  for  the  parish 
where  such  trade,  &c,  shall  be  carried  on,  whether 
such  trade,  &c.,  shall  be  exercised  wholly  or  in  part 
only  in  the  United  Kingdom. 

The  case  was  argued  in  the  Court  of  Ex.  The 
court  took  time  to  consider  its  judgment,  and  Martin, 
B.  subsequently  delivered  the  judgment  of  the  court  as 
follows : — The  learned  counsel  on  both  sides  in  this  case 
have  stated  to  us  in  writing  the  question  upon  which 
they  desire  our  judgment,  namely,  whether  the  defen- 
dant is  liable  to  make  a  return  of  the  whole  of  the 
profits  earned  by  the  firm  of  which  he  is  partner,  by 
the  exportation  of  goods  from  England  and  the  sale  of 
them  in  the  United  States,  for  the  purpose  of  assess- 
ing the  whole  firm  to  the  income-tax.  The  material 
facts  stated  in  the  special  verdict  are  these : — The  de- 
fendant was  a  partner  in  a  firm  of  Lottimer,  Large 
and  Co.  He  resided  near  Nottingham,  the  other 
partners  resided  at  New  York  in  the  United  States  of 
America.  The  firm  had  a  place  of  business  there,  and 
also  a  place  of  business  at  Nottingham,  namely,  a 
counting-house  and  warehouse.  The  name  of  the  firm 
was  over  the  door,  and  they  had  clerks  and  servants  to 
carry  on  the  business,  and  had  a  banking  account  with 
the  Nottingham  and  Notts  Banking  Company.    Books- 
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were  kept  at  Nottingham,  but  they  merely  showed  the 
purchases  in  England,  the  warehouse  expenses  and  the 
remittances  from  New  York.  No  money  was  ever  re- 
ceived in  England  except  from  New  York.  The  busi- 
ness of  the  firm  in  England  was  carried  on  by  the  de- 
fendant and  others  purchasing  and  shipping  goods  for 
exportation.  All  the  goods  were  shipped,  and  none 
were  manufactured  or  resold  in  England.  No  profits 
were  made  in  England;  the  profits  arose  from  the 
increased  prices  obtained  on  the  resale  of  the  goods  in 
America.  A  large  part  of  the  profits  of  the  firm  was 
obtained  by  the  resale  of  goods  in  America,  purchased 
there  and  in  France  and  Germany.  Remittances  were 
from  time  to  time  made  from  New  York,  and  were  paid  to 
the  Nottingham  and  Notts  Banking  Company.  The  pay- 
ments for  the  goods  and  the  expenses  of  the  establishment 
incurred  in  England  were  paid  by  cheques  drawn  by 
the  defendant  in  the  copartnership  name.  The  sub- 
stantive question  is,  whether  the  firm  are  liable  to  pay 
income-tax  upon  the  profits  earned  by  them  on  the  sale 
of  the  goods  in  America  bought  in  and  exported  from 
England  in  the  manner  above  mentioned.  In  the 
writing  signed  by  the  learned  counsel  it  is  admitted 
that  the  defendant  is  liable  to  pay  income-tax  upon  the 
whole  of  the  profits  which  he  received  from  the  -busi- 
ness of  the  firm,  and  the  first  part  of  schedule  D,  in 
the  2nd  section  of  16  &  17  Vict,  c  34,  is  conclusive 
upon  the  point.  The  point  in  controversy  depends  upon 
the  second  part  of  the  same  schedule.  By  it  the  duty 
is  granted  for  and  in  respect  of  the  annual  profits 
accruing  to  any  person  whatsoever,  whether  a  subject  of 
her  Majesty  or  not,  and  although  not  residing  within  the 
United  Kingdom,  from  any  trade  exercised  within  the 
United  Kingdom,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amount  of  such  profits.  Now, 
supposing  the  firm  in  question  was  composed  of  a  single 
individual,  and  he  resided  in  New  York  and  employed 
an  agent  in  England,  who  acted  in  the  same  manner  in 
the  purchase  of  goods  as  the  defendant  did,  we  think 
there  is  no  doubt  that  he  would  exercise  a  trade  within 
the  United  Kingdom.  He  would  exercise  in  England  the 
trade  of  buying  goods  for  exportation  and  resale, 
thongh  the  resale  was  out  of  England—  a  well-known 
and  extensive  trade — and  there  is  a  provision  made  in 
the  100th  section  of  the  5  &  6  Vict,  c  35,  for  the 
return  or  statement  to  be  made  under  such  circum- 
stances. In  the  present  case  a  partner  was  the  acting 
manager,  and  we  think  it  quite  clear  that  every  exercise 
•f  the  trade  by  him  is  an  exercise  of  it  by  the  whole  firm 
of  which  he  is  a  member,  and  that  they  all  exercise  it 
within  the  United  Kingdom.  This  is  corroborated  by 
sect.  106  of  the  5  &  6  Vict,  c  35,  by  which  it  appears 
that  there  may  be  a  trade  carried  on  jointly,  partly  in 
and  partly  out  of  the  United  Kingdom,  and  be  within 
the  enactment  It  was  said  that  the  buying  without 
selling  was  not  trading,  but  we  think  buying  in  the 
manner  stated  in  the  special  verdict,  with  the  intention 
of  selling,  was  trading.  The  cases  cited  in  the  argu- 
ment show  that  the  defendant  was  subject  to  the  bank- 
rupt laws  as  a  trader.  Suppose  the  question  asked, 
"Did  the  defendant  carry  on  trade?"  the  obvious 
answer  would  be  in  the  affirmative,  that  he  carried 
on  the  trade  of  buying  goods  for  exportation. 
The  third  rule  of  the  third  set  of  rules,  and  the  100th 
section  of  the  same  statute,  shows  how  the  return  or 
statement  is  to  be  made ;  it  must  be  made  by  the  defen- 
dant being  the  partner  resident  in  Great  Britain,  and 
in  one  sum,  but  upon  payment  credit  should  be  given 
for  the  payment  made  by  the  defendant  in  respect  of 
his  part  of  the  profits  in  the  English  trade,  he  being 
charged  with  that  in  the  amount  of  duty  imposed  upon 
himself  by  the  first  part  of  the  schedule  D.  Or  perhaps 
the  better  way  would  be,  the  firm  should  be  assessed  for 
the  profits  of  the  English  trade,  and  the  defendant 
separately  for  his  share  of  the  German,  French  and 
American  profits.    For  these  reasons  we  are  of  opinion, 


in  answer  to  the  question  submitted  to  us,  that  defen- 
dant is  liable  to  make  a  return  of  the  whole  of  the 
profits  earned  by  the  firm  of  which  he  is  a  partner, 
by  the  exportation  of  goods  from  England,  on  the  sale 
of  them  in  the  United  States,  for  the  purpose  of  as- 
sessing the  whole  firm  to  the  income-tax. 

From  this  decision  the  defendant  appealed. 

Points  of  argument  for  the  Crown. — That  under  the 
circumstances  stated  in  the  special  verdict,  the  defen- 
dant is  chargeable  with  income-tax  on  the  profits  and 
gains  which  have  accrued  to  the  copartnership  of 
Lottimer,  Large  and  Co.  for  the  trade  carried  on  by 
them  as  stated  in  the  special  verdict. 

That  under  the  5  &  6  Vict,  c  35,  and  16  &  17 
Vict,  c  34,  it  was  the  duty  of  the  defendant  to  pre- 
pare and  deliver  to  the  assessor  an  account  and  return 
of  the  profits  and  gains  arising  to  the  said  copartner- 
ship in  respect  of  the  business  so  carried  on  by  them 
as  stated  in  the  special  verdict. 

For  the  defendant. — That  under  the  circumstances 
stated  in  the  special  verdict,  the  defendants,  partners, 
resident  in  New  York,  do  not  exercise  any  trade  within 
the  United  Kingdom  so  as  to  be  liable  to  be  assessed 
to  the  income-tax  under  the  1st  section  and  the  2nd 
clause  of  schedule  D  in  the  2nd  section  of  the  16  &  17 
Met.  c  34. 

That  a  person  resident  in  a  foreign  country  does  not, 
by  exporting  goods  from  the  United  Kingdom  to  such 
foreign  country,  exercise  a  trade  within  the  United 
Kingdom,  although  one  of  his  partners  may  reside  in 
the  United  Kingdom  for  the  purpose  of  assisting  in  the 
exportation  of  such  goods,  and  that  a  person  resident 
abroad  is  not  liable  to  pay  income-tax  as  a  person  exer- 
cising a  trade  within  the  United  Kingdom,  unless  such 
trade  is  carried  on  wholly,  or  at  any  rate  principally, 
within  the  United  Kingdom. 

AfelUah  for  the  appellant. — This  is  a  question  of  very 
great  importance,  and  which  prior  to  this  case  has 
never  been  raised  for  the  opinion  of  any  court.  The 
court  must  lay  down  the  rule  by  which  partnership 
firms  consisting  mainly  of  persons  resident  abroad  and 
having  their  principal  place  of  business  abroad,  but 
trading  with  this  country  are  to  be  assessed, 
how  far  their  profit  by  carrying  on  of  trade  partly 
in  England  and  partly  abroad  by  a  firm  prmci- 
pally  resident  abroad,  but  having  one  partner  or 
having  an  agent  iu  this  country,  is  assessable  to  the 
income-tax.  The  partner  resident  in  England,  it  is 
admitted,  is  liable  to  make  a  return  and  to  pay  income-  ' 
tax  on  the  entire  of  his  own  share.  All  the  goods, 
wherever  they  are  bought,  are  sold  in  the  Unite! 
States.  This  firm  bay  goods  in  England,  Belgium, 
Germany  and  in  the  United  States,  but  wherever  they 
buy  they  sell  them  only  in  the  United  States.  The 
income-tax  is  a  tax  on  profits—not  a  tax  on  carrying 
on  a  trade,  nor  on  exporting  goods  from  England  to 
foreign  countries.  A  person  may  carry  on  business  to 
the  largest  possible  extent,  but  if  no  profits  are  earned 
he  pays  no  income-tax.  The  other  side  say  the  Legis- 
lature has  taxed  the  profits  of  American  citizens 
situate  exclusively  in  New  York,  the  profits  never 
having  been  in  England  at  all ;  the  Crown  does  not 
distinguish  or  separate  the  profits  of  that  portion  of 
the  trade  derived  from  carrying  on  the  business  in 
England  from  that  derived  from  their  sale  at  New 
York.  There  is  but  one  profit,  that  is  an  entire  profit, 
and  does  not  exist  till  the  goods  are  resold  at  New 
York,  A  person  resident  in  the  United  Kingdom  is 
responsible  for  any  profit,  no  matter  where  it  is  derived. 
As  to  persons  resident  abroad,  the  profit  must  be 
received  in  the  United  Kingdom  in  one  of  two  ways — 
by  being  earned  here;  or  that  the  principal  house  of 
business  is  here,  and  the  profits,  wherever  earned, 
returned  here  to  be  distributed  amongst  the  partners. 
If  a  foreigner  were  to  become  a  member  of  the  well- 
known  firm  of  Barings  or  Rothschild,  or  Brown,  Shipley 
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and  Co.,  or  any  of  those  great  firms  where  the  prin- 
cipal portion  of  the  house  of  business  is  in  England, 
where  the  books  arc  kept,  the  profits  returned  and  dis- 
tributed among  the  partners  from  here,  there  would  be 
the  existence  of  gains  and  profits  in  England,  on  which 
the  Crown  may  be  entitled  to  ask  for  a  share  of  these 
profits  for  income-tax ;  but  if  the  profits  and  gains  never 
exist  here  at  all,  they  are  not  liable.    It  never  was  the 
intention   of  the  Legislature  to  violate  the  rights  of 
the  citizens  and  subjects  of  foreign  countries,  nor  to  tax 
a  person  who  is  not  a  subject  of  the  Queen.     A  person 
resident  in  the  United  Kingdom  is  clearly  made  liable 
to  par  in  respect  of  the  profits  derived  by  him  from  any 
trade,  whether  exercised  in  the  United   Kingdom  or 
elsewhere ;  but  a  person  not  resident  in  the  United 
Kingdom  is  only  mode  liable  to  pay  from   any  trade, 
profession,  or  vocation  exercised  in  the  United  Kingdom. 
Can  it  have  been  the  meaning  of  Parliament  that 
every   foreign    firm    which   trades  with  the   United 
Kingdom,  and  a  portion  of  whose  trade  is  carried  on 
here,  should  be  liable  to  income-tax  ?     The  Court  of 
Ex.  say   that  it  does  not  depend  upon  one  of  the 
partners  being  resident  in  the  United  Kingdom,  bnt 
that  the  rule  would  be  the  same  if,  instead  of  having  a 
partner  in  the  United   Kingdom,   their  business  here 
was  carried  on  through   an  agent     There  are  many 
shipping  companies  which  carry  on  business  by  running 
ships  between  England  and  the  United  States,  and 
between  the  United  States  and  England,  carrying  pas- 
sengers   and  goods  both  ways — there  are  American 
companies  carrying  on  precisely  the  same  trade  and 
competition.     The  English   company  has  a  partner 
resident  in   New  York,  and  the  American  company 
either  a  partner  or  an   agent  resident  at  Liverpool  or 
Southampton.     Can    it  be  doubted  that  the  entire 
proceeds  of  the  English   firm,  including  the  profits  of 
the  partner  resident  at  New  York,   are  assessable  to 
the  income-tax,  but  that  the  profits  of  the  American 
company,   unless  it  be  the  profits  belonging  to  the 
partner  resident  here,  are  not  assessable  to  the  income- 
tax  ?  The  Legislature  did  not  mean  to  impose  a  tax  on 
the  profits  derived  by  the  American  shipping  company 
for  running  ships   to   England  and   back,  a  simple 
trading  with  the  United  Kingdom.     The  English  com- 
pany is  a  company  established  in  England ;  its  prin- 
cipal place  of  business  is  here — books,  profits,  whether 
earned  here  or  in  America,  are  returned  here  for  distri- 
bution, and  the  partners,  whether  they  live  in  England 
or  anywhere  else,   draw  out  their  profits  from  here  ; 
the  profits  are  here,  and  may  be  assessed  here.     But 
in  the  American  company  it  is  the  reverse,  and  there- 
fore the  partners  are  not  subject  to  income-tax.    It 
ww  never  intended  by  the  Legislature  to  put  such  an 
impediment  on  the  trade  of  the  country  as  to  say  that 
bo  foreigner  shall  trade  with   England  without  being 
subject  to  income-tax.     He  then  referred  to  the  16  & 
17  Vict  c.   34,8.    5;     5  &  6  Vict.  c.  35,  schedule 
D.,  ss.  1,  39,  41,  42,  44,  48,  51,  52,   53,  55,   100  ; 
AUaa  v.   Cannon,  4  B.  &    A    418  ;   Alexander    v. 
Vaxgha*,  1  Cowp.  398;  7  &  8  Vict.  c.  110,  s.  2  (the 
Joint  Stock  Companies  Act)  ;  19  &  20  Vict.  c.  47,  s. 
4  (Joint  Stock  Companies  Act  1856)  ;  20   &  21  Vict. 
a.  14,  s.  28. 

Sir  Fitzroy  Kelly  (Beavan  with  him)  for  the  Crown. 
— The  question  presented  to  the  court  is  one,  no  doubt, 
of  very  great  importance  ;  perhaps  at  certain  points  it 
mar  be  thought  also  a  case  of  very  great  difficulty, 
and  the  result  may  perhaps  be  to  show  that  it  is  a  case 
of  considerable  hardship;  but,  if  these  Income-tax 
Acts  are  to  be  construed  upon  any  principle  depending 
upon  hardship,  either  of  this  case  or  hypothetical  cases, 
which  may  not  unreasonably  be  suggested,  it  would  be 
impossible  to  give  effect  to  these  Acts  at  all.  It  is 
necessary  to  consider  separately  the  two  elements  which 
are  to  be  found  in  this  question — the  person  to  be  taxed 
and  the  trade  in  respect  of  which  tbe  tax  is  imposed. 
[Mag.  Cas.] 


It  will  be  necessary  to  refer  to  the  two  provisions  in 
16  &  17  Vict,  c  34,  s.  1,  sched.  D,  beginning  "for 
and  in  respect  of  the  annual  profits,"  &c,  and  then 
the  next  article  of  provision  "  and  for  and  in  respect 
of  the  annual  profits  or  gains,"  and  the  106th  section, 
together  with  the  portion  of  the  100th,  in  the  first,  the 
original  Act,  5  &  6  Vict,  c  35.  These  three  sections, 
or  provisions  rather,  taken  together,  present  the  whole 
case  complete;  they  deal  with  the  persons  who  are 
liable,  distinguishing  between  individuals  resident  in 
England  and  resident  abroad,  between  individuals  sub- 
jects of  this  realm,  and  individuals  who  are  aliens  and 
the  subjects  of  foreign  states,  distinguishing  also  be- 
tween individuals  sole  traders  and  firms  consisting  of 
several  parties,  one  or  more  of  whom  may  be  resident 
in  this  country  and  one  resident  abroad ;  they  also 
provide  for  the  case  of  trades  which  may  be  divided 
into  three  categories — a  trade  carried  on  wholly  in 
England,  a  trade  carried  on  wholly  abroad,  or  a  trade 
carried  on  partly  in  England  and  partly  abroad.  It  is 
the  effect  of  these  three  provisions  taken  together,  just 
or  unjust,  hard  or  equitable  and  fair,  that  where  a  per- 
son who  carries  on  a  trade  is  resident  in  England,  so 
that  he  comes  within  the  reach  of  the  law  of  this 
country,  whether  he  is  a  sole  trader  or  carries  on  a  trade  in 
partnership  with  others ;  and  whether  if  he  carry  on 
trade  in  partnership  with  others  his  partners  are  resi- 
dent with  him  within  the  United  Kingdom,  or  one 
resident  abroad,  or  some  are  resident  in  the  United 
Kingdom  and  some  are  resident  abroad;  and  again, 
as  to  the  trade,  if  the  trade  be  carried  on 
altogether  in  England,  or  altogether  abroad,  or  partly 
in  England  and  partly  abroad,  if  there  be  a  person  in 
England — in  any  one  of  those  states  of  things  within  the 
reach  of  the  law  he  is  liable  to  be  assessed  in  respect  of 
the  profits  of  that  trade.  That  is  the  effect  of  those 
three  provisions  taken  together,  and  is  what  the  Court 
of  Ex.  has  held  to  be  their  effect.  [These  provisions 
were  then  minutely  examined,  criticised  and  com- 
mented upon.]  Looking  to  the  effect  of  these  three 
provisions  together  they  are  this :  that  a  person  is 
liable  to  pay  income-tax  upon  a  trade  which  is  carried 
on  in  this  country,  whether  that  person  be  resident  in 
this  country  or  non-resident,  and  whether  he  be  a 
British  subject  or  not,  if  the  trade  be  carried  on  in  this 
country ;  and,  taking  the  three  sections  together,  the 
trade  must  be  taken  to  be  carried  on  in  this  country, 
though  the  same  trade  is  also  carried  on  elsewhere,  if  a 
trade  be  carried  on  elsewhere,  consisting  of  the  buying 
of  large  quantities  of  goods  in  this  country,  the  ex- 
porting them  from  the  United  Kingdom,  and  then  selling 
them  abroad  at  profits,  is  liable  to  the  income-tax. 
[Cockburx,  J. — If  the  profits  are  not  realised  in 
England  but  are  realised  elsewhere,  I  do  not  see  how 
they  can  be  subject  to  income-tax  in  England.  If  a 
man  is  established  here  as  a  merchant,  if  he  buys  at 
New  York  and  sells  at  Constantinople,  and  the  profits 
of  that  buying  and  selling  come  back  to  him  here,  they 
are  profits  realised  by  him  here.  It  is  not  because  the 
sale  is  at  Constantinople ;  but  if  the  profits  never  find 
their  way  into  this  country,  they  are  not  a  por- 
tion of  the  income  of  this  country,  and  are  not 
subject  to  be  taxed.]  Is  it  material  where  they 
find  their  way  if  they  are  profits  which  are 
made  in  this  country  ?  Suppose,  instead  of  one 
partner  residing  in  England  and  six  others  in  New 
York,  the  whole  resided  in  England,  upon  the 
question  of  trade,  not  of  person,  what  is  the  trade  and 
what  is  the  profit  ?  Would  not  those  seven  persons  bo 
liable,  the  firm  all  residing  here,  to  pay  the  entire 
amount  of  income-tax  upon  the  entire  amount  of  net 
profits  they  received  ?  It  is  not  persons  only  who  are 
made  liable — they  can  only  be  made  liable  upon  trade, 
such  as  is  defined  by  Act  of  Parliament.  Would  not 
these  persons  be  said  to  have  received  a  profit  upon  this 
trade,  although  it  happens  to  be  received,  the  last  com- 
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ponent  part  of  the  transaction  has  taken  place,  in  New 
York?  The  profit  is  received  in  New  York,  but  it  is  profit 
upon  a  trade  which  consists  of  acts  done  in  England. 
The  mere  place  of  the  receipt  of  the  money,  where  the 
money  may  he  payable,  is  perfectly  immaterial 
[Cromptow,  J. — After  all,  it  is  whether  we  most  not 
pat  a  sensible  construction  on  this,  "  from  any  pro- 
perty whatever  in  the  United  Kingdom,  or  any  profes- 
sion, trade,  employment  or  vocation  exercised  within 
the  United  Kingdom."  Whether  that  can  possibly  mean 
everywhere  a  person  sends  his  goods — whether  that  can 
mean  exercising  his  vocation,  or  whether  it  does  not 
mean  the  place  where  the  principal  vocation  is  carried 
on.  All  this  is  merely  ancillary  to  the  main  business 
of  the  house  in  New  York.]  Throughout  these  Acts 
of  Parliament  there  is  no  question  of  degree,  as  to  how 
much  is  necessary  to  be  done  in  one  country  and  how 
much  in  another  to  constitute  trading  in  this  country. 
Nottingham  is  the  place  of  business,  not  of  the  defendant 
alone,  but  the  firm;  and  that  being  their  place  of  busi- 
ness in  this  country,  they  are  liable,  one  and  all,  to  be  taxed. 
The  capital  of  the  whole  concern,  as  far  as  regards  the 
purchase,  is  in  England.  [Cockborx,  CJ. — It  is 
sent  from  America ;  it  comes  from  America  and  goes 
back  to  America.]  After  the  distribution  of  profits 
the  income-tax  is  attached.  [Cockburx,  CJ. — 
The  profits  result  only  from  the  sale.]  Wherever 
there  is  a  house  of  business  established  a  trade  is  car- 
ried on.  The  great  house  of  Rcthschild  have  commer- 
cial houses  in  five  of  the  capitals  of  Europe,  one  being 
in  London;  they  carry  on  their  trade  at  all  five  of  those 
places,  and  if  there  were  an  income-tax  in  all  five  of 
those  countries  they  would  each  be  liable  to  the  income- 
tax.  [The  sections  referred  to  by  the  other  side  were 
again  brought  to  the  attention  of  the  court ;  also  the 
3rd  clause  in  schedule  D,  and  rules ;  and  the  cases  in 
bankruptcy.]  Suppose  Lottimer  and  Co.,  consisting  of 
several  partners,  are  all  residing  in  this  country,  they 
carry  on  business  exactly  as  this  is  carried  on,  but 
instead  of  conveying  or  consigning  these  goods  to 
America,  they  consign  them  to  a  commission  agent  at 
Havre,  and  he  sells  the  goods  for  them  and  remits  that 
money  to  some  other  part  of  the  world,  where  they 
have  transactions ;  is  it  to  be  said  that  they  are  not 
assessable  to  this  income-tax?  If  they  are,  and  there 
can  be  no  doubt  that  they  are,  are  they  the  less  so 
because  some  of  them,  one  only,  or  more,  be  resident 
here,  and  the  rest  may  be  resident  abroad  ?  The  sec- 
tion I  have  referred  to  shows  that  the  return,  where 
there  is  a  firm,  must  be  made,  although  perhaps  by  one 
partner  of  the  firm  only,  the  one  that  happens  to  be 
resident  in  England;  yet  it  must  be  the  return  of  the 
whole  firm,  of  the  whole  trade,  and  of  the  whole  profits 
of  the  trade,  and  it  is  then  npon  that  return  to  be  con- 
sidered how  those  profits  are  to  be  assessed.  There  is 
no  provision,  no  machinery  at  all,  for  separating  the 
rights  or  liabilities  of  one  or  more  members  of  any  firm. 
Wherever  there  is  a  copartnership  firm  which  is  liable 
in  respect  of  any  trading  to  any  income-tax  at  all,  it  is 
the  firm  that  is  liable,  it  is  the  firm  that  must  make 
the  return,  or  one  member  of  the  firm,  and  on  behalf 
of  the  firm,  and  it  is  the  profits  of  the  entire  trade  that 
are  thus  made  liable.  That  this  is  the  meaning  to  be 
applied  to  the  word  "  trade  "  (I  rely  upon  the  view 
taken  by  the  Court  of  Ex.  on  this  subject  also), 
appears  by  the  cases  in  bankruptcy  already  referred  to. 
The  Legislature  must  have  intended  that  persons  in  the 
situation  of  the  defendant  and  his  partners  should  be 
liable  to  the  payment  of  income-tax  upon  a  trade 
which,  although  the  whole  trading  is  not  complete,  is 
yet  carried  on  to  such  an  extent  in  England  as  that  it 
would  amount  to  what  would  ordinarily  and  popularly 
be  called  a  trading  in  England.  The  Act  of  Parlia- 
ment points  out  no  distinction  whatsoever  between  the 
ares  or  proportions  in  which  each  partner  may  be 
fried  to  the  profits  of  the  trade.  Wherever  there  is  a 


trade  carried  on  by  a  mercantile  firm,  whether  it  is 
partly  in  England  and  partly  elsewhere,  or  altogether 
in  England  or  altogether  elsewhere,  if  it  cornea  within 
the  income-tax  at  all,  there  is  no  distinction  of  part- 
ners :  it  is  the  carrying  on  of  a  trade  and  realising  of 
profits  by  the  firm,  it  is  the  firm  or  some  member  of 
the  firm  that  is  to  make  the  return,  it  is  the  firm  that 
is  liable,  and  liable  in  respect  of  the  eotire  profits  to 
which  the  firm  are  entitled. 

Mellisk  was  not  called  upon  to  reply. 

Cockburk,  C  J.— With  all  respect  for  the 
of  the  Court  of  Ex,  I  must  say,  that  after 
given  the  best  attention  I  could  to  the  reasons  set  forth 
in  the  judgment,  and  to  the  argument  which  has  been 
urged  npon  us  on  the  part  of  the  Crown,  I  cannot 
bring  myself  to  entertain  the  slightest  doubt  whatever 
that  the  judgment  of  the  Court  of  Ex.  should  be 
reversed,  and  that   our  judgment  should  be  for  the 
defendant  below.    The  facts  are  simply  these :  There  is 
a  firm  established  at  New  York  for  the  purpose  of  buy- 
ing goods  in  this  and  other  European  countries,  and 
conveying  them  to  America  for  the  purpose  of  being 
sold  there,  and  upon  the  sale  of  these  goods  so  par- 
chased  in  Europe  and  America,  all  the  profits  of  the 
partnership  accrue.    The  principal  firm  being  esta- 
blished at  New  York,  it  appears  that  they  have  branch 
houses  in  this  and  several  other  European  countries  for 
the  purpose  of  purchasing  goods  manufactured  in  those 
countries,  and  sending  them  to  America  for  the  purpose 
of  sale.      Now  the  defendant  is  sought  to  be  mads 
chargeable  in  respect  of  income-tax  accruing  not  only 
upon  his  own  share  as  one  of  the  members  of  this 
general  firm,  but  in  respect  of  profits  accruing  to  the 
firm  generally.    Now  the  body  of  the  firm  are  neither 
resident  in  this  country,  nor  are  they  subjects  of  this 
country,  but  they  are  American  citizens,  and  it  mast 
necessarily  be  admitted  that  they  are  only  liable  under 
the  Acts  of  Parliament  relating  to  the  income-tax^ 
which  we  are  now  called  upon  to  interpret,  in  case  profits 
accrue  to  them  derived  from  a  trade  exercised  by  then 
or  on  their  behalf  in  this  country.     The  question  is, 
and  the  whole  tnrns  upon  that  one  simple  narrow  ques- 
tion, whether  persons  circumstanced  as  these  American 
subjects  are  who  constitute  this  firm,  carry  on  under 
the  circumstances  of  the  case  a  trade  in  this  country. 
I  think  that  they  do  not,  as  the  term  is  used    in> 
the   1st  section    of   the   Income-tax   Act,    namely,, 
a   trade   exercised    in    the    United    Kingdom    pro- 
perly   with  reference   to    the  subject-matter    of  Un- 
charge.    It  is  perfectly  true  that  wherever  a  merchant 
is  established  in  the  course  of  his  dealings  in  buying 
and  selling,  with  a  view  to  profit,  the  details  of  his> 
trade  must  necessarily  extend  over  various  places.      He 
buys  in  one  place ;  he  sells  in  another,  and  the  place 
where  he  sells  is  not  always  that  where  his  business  is> 
established.    He  buys  in  one  country ;  he  sells  in  another* 
but  he  has  one  given  place  of  business,  in  which  and 
at  which  he  may  be  said  to  trade,  and  his   profits 
alwayB  come  home  to  himself  wheresoever  they  may,. 
in  the  first  instance,  be  realised :  that  I  take  to  be  the 
true  meaning  of  trading,  or  exercising  a  trade  within 
the  terms  of  this  Act  of  Parliament,  and  it  would  lead 
to  the  most  serious  and  the  most  unjust  consequences 
if  it  were  otherwise.    If  it  were  to  be  said  that  because 
a  man  in  the  course  of  a  trading  transaction  touches  at 
a  variety  of  places — buys  in  one  place,  barters  in  a 
second,  sells  that  for  which  he  has  bartered  the  goods 
originally  bought  at  a  third— that  at  every  one  of  these 
he  is  carrying  on  a  trade  which  would  bring  him  within 
the     income-tax  of  each  particular  country,    if    an 
income-tax  were  there  established     That  would  seem 
to  me  fraught  with  consequences  as  unjust  as  they 
would  be  inconvenient.      That  I  take  it  is  not  the  true- 
sense  in  which  this  ought  to  be  construed,  and,  indeed, 
the  argument  of  the  Crown  must  be  carried  to  this- 
length,  if  it  is  good  for  anything — that  the  mere  employ- 
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merit  of  an  agent  in  another  country  to  bay  goods  which 
the  merchant  requires  for  sale  somewhere  else,  would 
make  that  *  trading  within  the  country  which  would  sub- 
ject the  profits  eventually  realised  to  income-tax ;  as 
for  instance,  to  try  the  case,  suppose  this  defendant 
were  not  a  member  of  the  general  firm  buying  here, 
bat  that  the  defendant  were  simply  an  agent  of  the 
linn,  see  what  the  consequence  would  be,  that  because 
the  American  merchant  buys  in  this  country,  he  is 
to  be  liable  to  have  his  profits  which  are  realised  in 
America  taxed  in  this  country  as  well  as  in  that.     In 
other  words,  we  should  be  doing  that  which  is  about 
the  most  impolitic  thing  which  as  a  nation  we  could  do 
— taxing  those  who  come  as  customers  to  this  country. 
It  never    could    have    been    the    intention    of   the 
Legislature   to  do  anything  so  impolitic  or  unjust 
It  is  not  merely  when  you  look  to  the  provisions  of  the 
first  section,  and  see  what  is  the  meaning  of  exercising 
a  trade  in  this  country  with  reference  to  realising  a 
profit,  that  this  construction  at  once  suggests  itself  as 
the  just,  equitable  and  proper  one ;  but  when  you  come 
1o  look  at  the  rest  of  the  machinery  of  the  Act  of  Par- 
liament, to  which  our  attention  was  called  by   Mr. 
Melfish  in  his  very  lucid  and  able  argument,  the  thing 
beoomes  clear  beyond  the  possibility  of  a  doubt.     The 
foreign  subject  who  carries  on  business  in  this  country 
not  being  resident  here,  cannot  possibly  be    made 
amenable  to  our  law — personally  he  is  not  chargeable. 
Then  by  what  machinery  are  the  profits  which  accrue 
from  a  business  which  he  actually  carries  on  in  this 
country  to  be    made    amenable  to  this  fiscal  law? 
Why  simply  by  holding  that  whoever  carries  on  his 
httsmews  for  him  and  receives  the  profits  shall  be  liable 
to  make  a  return,  and  to  be  assessed  and  pay  the  in- 
osme-tax.     Well,  but  in  this  case  that  machinery  could 
not  by  possibility  apply,  and  for  this  simple  reason : 
there  is  no  one  here  who  receives  the  profits,  because 
they  are  not  received  in  this  country,  which  plainly 
shows  that  they  are  not  profits  accruing  from  a  trade 
exercised  within  this  country  in  the  true  sense  of  the 
word,  because  the  profits  are  received  in  America. 
There  ie  no  one  who  receives  them  here,  and  who  can 
be  made  responsible?     I  think,  when  the  sections 
eome  to  be    looked   at,     if   light    were  wanting — 
which  I  do  not  think  it  is — they  shed  an  abundant  light 
on  the  question  in  discussion,  which  is,  whether  the  trade 
which  is  on!  j  so  far  incidentally  carried  on  in  this  country 
that  they  buy  here  as  they  might  buy  anywhere  else, 
for  the  purpose  of  that  which  is  the  main  object  of 
their  business — selling  in  America — whether  such  a 
trading  can  be  a  trading  within  the  meaning  of  this 
section  of  the   Income-tax  Act     I  think,  therefore, 
that  in  point  of  what  is  the  reasonable  construction 
of  this  Ajct,  it  clearly  must  be  the  policy  of  the  law, 
and  it  certainly  is  the  equity  of  it— especially  when  you 
4ome  to  look  at  all  the  other  sections  in  the  Act  of 
Parliament,  and  the  machinery  to  which  onr  attention 
hat  been  called — that  there  is  only  one  construction 
which  we  can  put  on  this  Act  of  Parliament,  which  is, 
that  the  profits  to  the  firm  in  America  did  not  accrue 
to  them  in  respect  of  any  trade  exercised  in  this 
country,  but  they  accrued  in  respect  of  a  trade  exer- 
•cjsed  at  the  place  where  the  firm  is  established,  where 
its  main  and  principal  establishment  is  fixed,  and 
where  its  main  business  is  carried  on,  and  where  the 
•evmtaal  profits  accrue  and  are  realised,  and  where 
therefore  alone  they  can  be  considered  as  forming  a 
portion  of  the  income  of  the  country,  and  therefore  are 
ohargsable  to  the  income-tax.    The  profits  which  come 
heme  here  as  the  share  of  the  individual  partner  in  the 
business — who  is  established  here  more  as  agent  than 
as  a  partner,  performing  the  duties  of  an  agent  far 
mere  than  of  a  partner,  because  he  does  not  act  for  the 
paitnX  purposes  of  the  house,  but  only  for  the  pur- 
pose 'of  buying  the  goods  for  them  to  sell — they  coming 
•hose  to  this  country  as  his  individual  profits,  and 


forming  a  portion  of  the  income  of  this  country,  are 
properly  taxable  here.  Therefore,  as  far  as  regards 
his  share,  it  is  not  disputed  for  a  moment  that  he  is 
properly  made  liable.  With  respect  to  the  main  profits 
of  the  firm,  which  go  into  the  pockets  of  the  partners 
in  America,  they  are  not,  and  ought  not  to  be,  subject 
to  be  taxed  in  this  country ;  and  therefore  I  have  no 
doubt  in  my  mind  that  the  judgment  of  the  Court  of 
Ex.  ought  to  be  reversed. 

Williams,  J. — I  am  of  the  same  opinion. 

Willes,  J. — I  agree  in  everything  which  has  been 
said,  except  in  thinking  that  this  is  so  very  clear  a 
case.  If  I  had  had  to  construe  the  Act  of  Parliament 
without  the  assistance  of  the  able  argument  of  Mr. 
Mellish,  I  should  have  come  to  the  same  conclusion 
which  the  Court  of  Ex.  did.  Having  heard  that 
argument,  for  the  reasons  stated  by  the  Lord  Chief 
Justice,  I  agree  that  the  judgment  of  the  court  below 
should  be  reversed. 

Byles,  J. — I  am  of  the  same  opinion. — My  brother 
Crompton  has  been  obliged  to  go  to  chambers,  and  he 
desires  me  to  say  that  he  also  is  of  the  same  opinion, 
for  the  reasons  assigned  by  the  Lord  Chief  Justice. 

Blackburn,  J. — I  am  of  the  same  opinion.  I  do 
not  think  it  necessary  to  say  anything  more. 

Judgment  of  the  Court  of  Ex.  reverted. 

For  the  Crown,  Solicitor  of  Inland  Revenue, 

Attorney  for  the  defendant,  Mr.  Edwin  WiUcms  Field. 

ERROR  FROM  THE  QUEEN'S  BENCH. 

Thursday,  June  14. 
(Before  Williams,  J.,  Martin,  B.,    Willes    and 
Byles,  JJ.,  Channell  and  Wilde,  BB.) 
Clerk  p.  The  Queen. 
Quo  warranto — Office  of  town  councillor —  Venue- 
Mistrial. 
Information  in  the  nature  of  a  quo  warranto  against 
a  person  for  exercising  the  office  of  a  town  coun- 
cillor of  a  municipal  borough  «n  the  county  of 
Lancastir.     The  original  venue    was    laid  in  the 
county  of  Lancaster,  hut  the  issue  was  tried  w  Mid- 
dlesex by  order,  on  a  suggestion  on  the  record  that  it 
might  be  more  conveniently  tried  there,  and  after 
verdict  of  guilty  the  judgment  of  the   court   woe 
given  thereon : 
Held,  that  the  court  had  power  to  order  the  issue  to  be 
tried  in  Middlesex  upon  this  suggestion,  and  that 
there  was  no  mistrial  on  this  ground. 
This  wss  a  writ  of  error  brought  by  the  defendant 
on  a  judgment  of  the  Court  of  Q.  B.  in  favour  of  the 
prosecutor  after  the  trial  of  issues  joined  on  an  infor- 
mation in  the  nature  of  a  quo  warranto. 

Liverpool.  Be  it  remembered  that  C.  F.  Robinson, 
Esq.,  &c,  st  the  relation  of  Thomas  Rigby,  of  the 
borough  of  Liverpool,  &c,  gives  the  court  here  to  un- 
derstand and  be  informed  that  the  borough  of  Liver- 
pool is  one  of  the  boroughs  named  in  schedule  A  in 
the  6  &  7  Will.  4,  c  76,  and  thst  there  are  of  right 
and  ought  to  be  divers,  to  wit,  sixteen  wards  of  the 
said  borough,  one  whereof  is  called  and  known  as 
No.  4,  or  St  Paul's  ward,  and  that  within  the  said 
borough,  there  are  and  of  right  ought  to  be  divers,  to 
wit,  forty*  eight  councillors  of  the  said  borough  ;  that 
is  to  say,  three  councillors  of  and  for  each  of  the 
said  sixteen  wards  of  the  said  borough,  to  be  elected 
in  the  manner  in  the  said  Act  specified,  and  that 
the  place  and  office  of  a  councillor  of  the  said  borough 
is  a  public  office  of  great  trust  and  pre-eminence 
within  the  said  borough  touching  the  rules  and  govern- 
ment of  the  ssme  (that  is  to  say)  at  the  borough  of 
Liverpool  aforesaid,  in  the  county  of  Lancaster,  and 
that  John  Clerk,  late  of  the  said  borough  of  Liver- 
pool, merchant,  to  wit,  on  &c,  at  the  borough  of 
Liverpool  aforesaid,  in  the  county  of  Lancaster,  did  us 
and  exercise,  and  from  thence  continually  afterwards  t 

the  time  of  exhibiting  this  information,  hath  there  use® 
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and  exercised,  without  any  legal  warrant,  royal  grant 
or  right  whatsoever,  the  office  of  a  councillor  of  and 
for  the  said  ward  called  No.  4,  or  St.  Paul's  ward,  in  the 
said  borough,  and  for  and  during  all  the  time  aforesaid 
hath  there  claimed  and  still  doth  there  claim  to  be  a 
councillor  of  and  for  the  said  ward,  and  to  have  and 
enjoy  all  the  liberties,  privileges  and  franchises  to  the 
said  office  of  a  councillor  of  and  for  the  said  ward 
belonging  and  appertaining,  which  said  office,  liberties, 
privileges  and  franchises,  he  the  said  John  Clerk  for 
and  during  all  the  time  aforesaid  upon  our  said  lady 
the  Qreen,  without  any  legal  warrant,  royal  grant  or 
right  whatsoever,  hath  usurped,  and  still  doth  usurp. 
In  contempt,  &c. 

Plea — Protesting  that  the  said  information  and 
matters  therein  contained  are  not  sufficient  in  law,  and 
that  the  said  John  Clerk  need  not,  nor  is  obliged  by 
law  to  give  any  answer  thereto,  yet  for  plea  in  this 
behalf  he  says  that  he  did  not  use  or  exercise  the  said 
office  of  a  councillor  of  and  for  the  said  ward,  nor 
claim  to  be  a  councillor  of  and  for  the  said  ward,  nor 
to  have,  use,  or  enjoy  the  liabilities,  privileges  and 
franchises  to  the  said  office  of  a  councillor  of  the  said 
ward  belonging  or  appertaining,  or  any  part  thereof. 

Issue  thereon. 

And  now  on  the  2nd  March  1859,  it  is  sug- 
gested and  manifestly  appears  to  the  court  here  that 
the  trial  of  the  said  issue  above  joined  between,  &c, 
may  be  more  conveniently  had  in  the  county  of  Middle- 
sex than  in  the  county  of  Lancaster ;  therefore,  according 
to  the  statute  in  such  case  made  and  provided,  let  a 
jury  of  the  said  county  of  Middlesex  come,  &c 

The  record  then  set  out,  in  the  usual  way,  the 
verdict  of  guilty  and  the  judgment  of  the  court  there- 
upon. 

Upon  this  judgment  the  defendant  alleged  error,  and 
after  joinder  in  error  delivered  the  following  points  for 
argument : — 

1.  That  it  appears  by  the  record  that  the  issue  joined 
on  the  information  was  tried  in  and  by  a  jury  of  the 
county  of  Middlesex,  and  not  by  a  jury  of  the  county 
or  place  where  the  venue  in  the  said  information  is 
laid. 

2.  That  there  is  no  statnte  or  law  to  warrant  the 
trial  of  the  said  issue  by  a  jury  of  the  county  of  Mid- 
dlesex, upon  a  suggestion  that  a  trial  of  the  said  issue 
might  be  more  conveniently  had  in  that  county,  than  in 
the  said  county  of  Lancaster. 

3.  That  there  has  been  a  mistrial  of  the  said  issue. 
The  points  for  the  defendant  in  error  were  the  fol- 
lowing : — 

1.  That  the  Court  of  Q.  B.  had  power  to  direct  the 
issue  to  be  tried  in  Middlesex  by  a  jury  of  that  county, 
by  virtue  of  its  supreme  common  law  jurisdiction. 

2.  That  this  is  an  action  within  the  3  &  4  WilL  4, 
c,  42,  s.  22. 

3.  That  the  court  had  power  to  direct  the  issue  to 
be  tried  in  Middlesex  under  the  6  &  7  Vict  c  89, 
a.  5. 

4.  That  an  information  in  quo  warranto  is  a  pro- 
ceeding in  which  the  prerogative  of  the  Crown  is  con- 
cerned, and  in  which  therefore  the  trial  may  be  had  in 
any  county. 

Brett  for  the  plaintiff  in  error. — The  point  L«, 
whether  the  venue  was  rightly  changed  to  Middlesex. 
The  venue  was  originally  laid  in  the  county  of  Lan- 
caster, and  so  it  appears  by  the  record,  but  the 
parties  went  before  Williams,  J.  at  chambers,  who, 
upon  the  mere  suggestion  that  the  information  could 
be  more  conveniently  tried  in  Middlesex  than  in 
Lancashire,  ordered  the  venue  to  be  changed  to  Middle- 
Bex,  and  the  inform  At  ion  was  subsequently  tried  in 
Middlesex  before  a  Middlesex  jury.  This  it  is  sub- 
mitted waa  a  mistrial  and  a  ground  of  error.  The 
venue  in  this  case  is  local  in  its  nature,  as  the  matter 
*   the    information  could   only  have  arisen  in  the 


borough  of  Liverpool,  Lancashire,  and  therefore  there 
was    no  power  for  a  judge  to  change    the  venue. 
[Martin,  B. — By  the  record  it  appears  to  be  the  sug- 
gestion of  the  court,  and  not  the  order  of  Williams,  J.} 
An  information  is  not  an  action  within  the  meaning  of 
the  C.  L.  P.  A,  and  there  is  no  power  to  change  tin 
venue  on  such  a  suggestion.     If  the  suggestion  wen 
that  a  fair  trial  could  not  be  had  in  the  county  in 
which  the  matter  arose,  no  doubt  the  venue  might  be 
changed.     That  was  decided  in  Bex  v.  Bunt,  3  B.  & 
Aid.  444 ;  and  also  that  the  suggestion  need  not  state 
the  facts  from  whence  it  is  to  be  inferred  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where 
the  venue  is  laid.     In  the  statute  of  Quo  Warranto, 
18  Edw.  1,  there  is  an  express  enactment,  "that  for 
•paring  the  costs  and  expenses  of  the  people  of  tins 
realm,  pleas  of  quo  warranto  from  henceforth  shall  be 
pleaded  and  determined  in  the  circuit  of  the  justices, 
and  that  all  pleas  now  depending  shall  be  adjourned  into 
their  own  shires  until  the  coming  of  the  justices  into 
those  parts."     And  in  commenting  on  this  part  of  the 
statute  Lord  Coke  (2  Instit498)  cites  theArckbukop  of 
York's  case :  "  The  Archbishop  of  York  was  in  posses- 
sion of  prisage  of  wines  in  the  port  of  Hull,  and  in 
the  reign  of  Edw.  2,  in  the  time  of  John  Archbishop, 
the  same  franchise  was  seised  into  the  king's  hands. 
After  the  decease  of  John  Archbishop,  William  Arch- 
bishop, his  successor,  sued  in  Parliament  in  the  reign 
of  Edw.  3,  by  petition  of  right,  to  be  restored  to  the 
said  franchise;  and  afterwards,    by  Parliament,  the 
petitioner  was  restored  to  the  possession  of  the  said 
franchise,  and  by  the  same  award  it  was  adjudged  that 
the  said  William  Archbishop,  the  petitioner,  should 
snswer  the  King  when  and  where  he  [.leased ;  and  the 
like  award  was  made  upon  the  petition  of  the  said 
William  Archbishop  in  the  Parliament  the  morrow 
after  the  feast  of  St.  Catherine,  in  the  fourth  year  of 
the  same  king,  whereupon  the  King  brought  a  writ  of 
quo  warranto  against  tho  said  William  Archbishop, 
returnable  in  the  Court  of  Common  Picas,  to  know  by 
what  warrant  he  claimed  to  have  prisage  of  wines  in 
the  port  of  HnlL      Parning,  Serjt  of  counsel  with 
the  archbishop,   pleaded  to  tho  jurisdiction   of  the 
court,    and  demanded    judgment  if   the  archbishop 
ought  to    make  any  answer  there,    for   that  King 
Edward,  grandfather  of  Edw.  3,  made  a  statnte  (in- 
tending this  statnte  of  18  Edw.  1)  which  provided 
that  the  pleas  of  quo  warranto  should  be   pleaded 
before  justices  in  eyre  in  the  counties,  and  that  it 
was  ordained  by  a  statute,  made  in  the  time  of  Edw.  3*, 
at  his  Parliament  at  Northampton  (which  was  in  2 
Edw.  3),  that  by  a  writ  under  the  great  or  privy  seal 
no  disturbance  should  be  that  common  right  should 
not  be  done  to  all,  and  we  intend  not  (saith  he)  that 
against  the  said  statute,  which  is  a  law  common  to  aD, 
that  we  ought  to  answer  in  this  court.    The  matter 
concerning  this  Act  of  18  Edw.   1  was  not  denied, 
but  Sir  W.  Herle,  chief  justice  that  gave  the  rale,  re- 
lying upon  the  award  in  Parliament  that  the  arch- 
bishop should  answer  the  King  when  and  where  be 
would,  and  there  it  is  said  that  the  award  of  Parliament 
was  the  highest  law  that  could  be,  and  thereupon  Serjt. 
Parning  answered  over."  [Williams,  J. — Lord  Coke  is 
there  speaking  of  the  old  obsolete  writ  of  quo  warramto^ 
which  was  very  different  from  an  information  in  the 
nature  of  a  quo  warranto.']    The  6  &  7  Vict,  c  89, 
s.  5,  only  gives  power  to  the  court  to  order  the  venne 
in  an  information  in  the  nature  of  a  quo  warranto  to 
be  laid  in  Middlesex  or  London  when  the  application  is 
made  at  the  same  time  as  for  leave  to  file  the  informa- 
tion ;  but  in  the  present  case  no  such  order  was  made. 
In  Corner's  Crown  Practice  it  is  stated  that  an  in- 
formation in  the  nature  of  a  quo  wart  unto  has  all  the 
incidents  of  a  writ  of  quo  warranto,  and  the  altera- 
tion in  the  practice  from  the  old  writ  to  the  modern 
proceeding  by  way  of  information,  has  not  changed  the 
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[Bail. 


law  as  to  the  venae.  This  is  a  point  affecting  the 
privileges  of  municipal  corporations  generally,  as  to  the 
right  to  have  each  issues  tried  in  their  own  counties, 
which,  it  is  submitted,  cannot  be  abridged,  as  done 
here  on  a  mere  suggestion  of  convenience. 

Muward,  contra,  was  not  called  upon. 

By  the  Court. — There  was  no  mistrial,  and  the 
ebjectkm  cannot  be  sustained.      Judgment  affirmed. 


BALL   COURT. 

fteported  by  T.  V.  8Ainu>us,  Esq.,  Barriater-at-Law. 

Tuesday,  June  12. 

(Before  Hill,  J.) 

Ex  parte  Mebrrtt,  re  Thb  Portsmouth  Railway 

Company. 
Tenant  from  year  to  year — Claim  to  compensation — 
Railway — Lands  Clause*  Consolidation  Act— 8  Vict. 
c  18,  s.  121 — Mandamus. 
A  tenant  from  year  to  year  of  load  required  by  a  rail- 
way company  has  no  claim  to  compensation  under 
sect.  121  of  the  8  Vict.  c.  IS,  if  he  has  received 
legal  notice  to  quit,  and  his  land  is  not  required 
UKtU  the  expiration  thereof 

In  this  case  a  rule  had  been  obtained  for  a  manda- 
ums  to  be  directed  to  certain  justices  of  Hampshire, 
requiring  them  to  hear  and  adjudicate  upon  an  appli- 
cation of  a  Mr.  Merrett  upon  a  claim  for  compensation 
against  the  above  company. 

By  the  8  Vict,  c  18,  s.  18,  the  promoters  of  an 
undertaking  requiring  any  land  are  to  give  notice  to 
the  parties  interested,  and  are  to  require  the  particu- 
lars of  their  estate,  and  by  sect  121,  "If  any  such 
lands  shall  be  in  the  possession  of  any  person  having 
no  greater  interest  therein  than  as  tenant  for  a  year,  or 
from  year  to  year;  and  if  such  person  be  required  to 
give  up  possession  of  any  lands  so  occupied  by  him  be- 
fore the  expiration  of  hi  term  or  interest  therein,  he 
shall  be  entitled  to  compensation  for  the  value  of  his 
anexpired  term  or  interest  in  such  lands,"  &&,  and 
the  amount  is  to  be  determined  by  two  justices  in  case 
the  parties  differ  as  to  the  amount 

In  this  case  the  Portsmouth  Railway  Company  re- 
quired the  land  occupied  by  the  applicant,  and  gave 
him  notice  pursuant  to  the  18th  section,  whereupon 
he  replied  that  be  was  tenant  from  year  to  year  of  the 
premises.  He  then  had  due  notice  to  quit  given  him 
by  Ins  landlord,  in  order  that  the  railway  company 
might  have  possession.  Not  having  received  any  com- 
pensation, he  applied,  under  sect  121,  to  two  justices 
to  assess  compensation,  but  they  held  that  he  was  not 
entitled  to  any,  and  dismissed  the  application. 

Muward  now  showed  cause,  and  contended  that, 
as  the  company  did  not  require  and  take  the  premises 
until  after  the  term  of  the  applicant  had  expired,  he 
had  no  claim  under  the  121st  section  of  the  Act 

Digby  being  called  upon  to  support  the  rule,  argued 
that  the  first  notice  was  in  part  a  taking  of  the  land, 
for  it  disabled  the  tenant  from  cultivating  it,  or  obtain- 
ing any  goodwill  upon  leaving :  (Beg.  v.  The  Commis- 
*ontrs  of  Woods,  17  L,  J.  341,  Q.B.) 

Hill,  J.-  -All  that  the  notice  says  is,  "  We  require 
to  purchase  this  land ;  let  us  know  what  interest  you 
have  in  it ;"  an  answer  is  given  some  time  after,  and 
•hows  that  the  tenant  is  such  from  year  to  year.  He 
then  aas  a  regular  notice  to  quit,  and  is  therefore  not 

Rule  discharged. 

RIO.  9.   HOOLE  AND  A90THBR  (Justices.) 

-Overseers  of  the  poor — In  whom  the  right 
to  nominate— 43  Eliz.  c.  2,  s.  1. 
71s  right  to  appoint  overseers  of  the  poor  is  vested  by 
law  solely  in  the  justices,  who  may  make  such  ap- 
pointment, whether  the  inhabitants  have  nominated 
persons  for  the  office  or  not. 


On  a  former  day  Whigham  obtained  a  rule  nisi 
for  a  certiorari  to  remove  into  this  court  an  order  of 
justices,  msde  at  the  special  sessions  for  the  hundred 
of  Blackburn,  Lancashire,  appointing  overseers  for  a 
parish  within  that  hundred.  The  rule  was  obtained 
upon  several  grounds,  and  the  affidavits  there  used 
and  those  in  answer  were  so  conflicting  as  to  the  pre- 
cise facts  that  the  counsel  respectively  agreed  to  leave 
the  only  question  really  in  dispute,  namely,  whether 
or  not  justices  have  power  to  appoint  overseers  of  the 
poor  without  or  in  disregard  of  a  previous  nomination 
by  the  inhabitants  in  vestry,  as  one  of  law  for  his 
Lordship's  decision. 

MelUsh  showed  cause,  and  contended  that  the  right 
to  appoint  was  wholly  in  the  justices,  that  right  being 
founded  upon  the  43  Eliz.  c  2,  s.  1,  which  enacts 
"  That  the  churchwardens  of  every  parish,  and  four, 
three,  or  two  substantial  householders  tuere,  as  shall  be 
thought  meet,  having  respect  to  the  proportion  and 
greatness  of  the  same  parish  and  parishes,  to  be  nomi- 
nated yearly  in  Easter  week,  or  within  one  month  after 
Easter,  under  the  hand  and  seal  of  two  or  more  justices 
of  the  peace  in  the  same  county,  whereof  one  to  be  of 
the  quorum,  dwelling  in  or  near  the  same  parish  or 
division  where  the  same  parish  doth  lie,  shall  be  called 
overseers  of  the  poor  of  the  same  parish,"  &c.  That 
the  assent  of  the  inhabitants  had  nothing  to  do  with 
the  appointment 

Whigham  was  called  upon  to  support  his  rule,  and 
argued  that  the  statute  of  Elizabeth  must  be  read  with 
reference  to  the  Acts  before  in  force ;  the  first  statute, 
27  Hen.  8,  c  25,  requiring  the  churchwardens  to  make 
collections  for  the  poor,  which  was  followed  by  the  5  & 
6  Edw.  6,  c.  2,  of  a  similar  character,  and  the  5  Eliz. 
c  8,  whereby  the  parishioners  were  to  appoint  the  col- 
lectors of  alms  for  the  poor.  [Hill,  J. — Nolan,  in  his 
Poor  Laws,  lays  down  the  practice.  The  question  is, 
whether  the  consent  of  the  inhabitants  is  necessary. 
Lord  Kenyon,  in  Rex  v.  Forrest,  3  T.  R.  says :  "  Bot 
we  are  to  decide  this  question  on  the  statute  of  43 
Eliz.  c  2,  the  first  section  of  which  expressly  declares 
that  the  overseers  shall  be  nominated  by  two  or  more 
justices  of  the  peace,  whereof  one  shall  be  of  the 
quorum.  Unless  there  is  a  legislative  authority  for  it, 
it  is  not  necessary  that  there  should  be  the  sanction  of 
the  vestry.]  The  practice  from  the  earliest  times  has 
been  invariably  for  the  proper  persons  to  be  nominated 
by  the  inhabitants  in  vestry.  The  statute  of  Elizabeth 
has  reference  to  the  practice  under  the  earlier  statutes, 
59  Geo.  3,  c  12,  s.  6. 

Hill,  J. — I  am  of  opinion  that  the  consent  of  the 
inhabitants  was  not  necessary  for  the  appointment 
The  overseers  derive  their  authority  from  the  43  Eliz., 
which  enacts  u  That  the  churchwardens  of  every  parish, 
and  four,  three,  or  two  substantial  householders  there, 
as  shall  be  thought  meet,  having  respect  to  the  propor- 
tion snd  greatness  of  the  same  parish  and  parishes  to 
be  nominated,  yearly  in  Easter  week,  or  within  one 
month  after  Easter,  under  the  hand  and  seal  of  two  or 
more  justices  of  the  peace  in  the  same  county,"  are  to 
be  the  overseers  of  the  poor.  They  are  therefore  nomi- 
nated under  this  enactment,  and  all  that  the  justices 
are  by  law  required  to  do,  is  to  exercise  their  discretion 
and  act  jointly,  as  was  decided  in  Rex  v.  Great  Marlow, 
2  East,  244,  and  the  very  fact  that  the  matter  is  for 
their  discretion  shows  that  the  appointment  is  not  to 
be  the  act  of  any  other  body.  It  is  a  remarkable  cir- 
cumstance that  Nolan's  Poor  Laws,  which  is  a  very 
great  authority,  is  altogether  silent  as  to  the  nomina- 
tion of  the  overseers  by  the  vestry.  At  page  46  it  is 
said  "  The  appointment  of  fit  persons  for  the  discharge 
of  this  office  is  a  discretionary  power  vested  in  the 
justices,  who  are  to  select  such  householders  as  they 
may  think  most  proper,  having  respect  to  the  circum- 
stances of  the  place  and  the  condition  of  the  individual ;" 
and  the  case  of  Rex  v.  Forrest  and  the  ene  already 
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-cited  confirm  this.  I  am  therefore,  on  this  short  ground, 
of  opinion  that  the  persons  in  fact  appointed  bj  the 
justices  being  substantial  householders,  and  only  ob- 
jected to  because  they  were  not  appointed  by  the  vestry, 
who  it  appears  sanctioned  other  parties,  were  properly 
appointed  by  the  justices,  and  that  none  other  can  be 
appointed.  JomU  discharged. 


BOLUB  COURT. 


'Reported  by  Qbomb  Whrblbt,  Esq ,  of  the  UMdle  Temple* 

Barrlster-at-Law. 

July  7  and*. 

Jfc  Storie's  University  Gift  and  the  52  Geo.  3 
and  the  Charitable  Tbcsts  Act  1853, 1855. 
Charity—Scheme— Ambiguity. 
A  tmUUor  gave* finds  to  maintain  three  boys  at  one  oj 
the  universities  for  three  year*,  to  be  taken  from 
those  poor  children  on  whom  he  had  settled  lands 
for  their  teaching  at  a  petty  school  at  Wakefield 
until  they  should  be  JU  to  go  to  the  free  school  at 
Wakefield,  and  to  be  sent  from  thence  to  the  Uni- 
versity.    The  boys  were  to  be  natives  of  Wakefield. 
By  a  scheme  sanctioned  by  the  court,  it  was  directed 
that  the  boys  should  be  chosen  first  from  those  bom 
in  the  town  of  Wakefield,  who  "shaU have  been" 
three  years  at  the  free  school,  then  from  boys  born 
within  the  parish  who  "  have  been  "  three  yean  at 
the  school,  and  then  from  other  boys  who  hive  been 
three  years  at  the  school: 
Meld,  that  the  three  years  need  not  be  next  preceding  the 
election  of  a  boy,  and  therefore  the  court  refused  to 
vet  aside  an  election  of  a  boy  who  had  been  three 
years    at    the    school,    but   had    left  five    years 
before  the  election,  and  had  since  gone  to  Shrewsbury 
schooL 

John  Storie,  of  Hasleborrow,  in  the  county  of 
Derby,  by  his  will,  dated  in  1674,  gave  and  bequeathed 
•certain  lands,  both  copyhold  and  freehold,  within  the 
county  of  York,  "  for  the  maintaining  and  bringing  up 
of  three  boys,  the  children  of  such  parents  as  were  not 
-able  to  bring  tkem  up  alone,  at  the  universities  of  this 
nation,  viz.,  Cambridge  or  Oxford,  for  three  years,  and 
his  mind  and  will  was  that  the  said  three  boys  should 
be  chosen  out  of  those  poor  children  that  he  had  lately 
-nettled  lands  upon  for  their  teaching  at  a  petty  school 
until  they  should  be  fit  to  go  to  the  free  school  in 
Wakefield,  and  to  be  sent  from  thence  and  maintained 
■at  one  of  the  universities  also  for  three  years,  and  after 
that  time  other  three  boys  of  the  same  to  be  sent  up 
and  maintained  there  three  yearn  successively  for 
•ever." 

The  testator  had  by  indentures  of  lease  and  release 
of  25th  and  26th  May  1674  conveyed  and  surrendered 
certain  freehold  lands  and  a  copyhold  close  to  the 
governors  of  the  Free  Grammar-school  of  Wakefield, 
upon  trust  to  provide  and  pay  a  schoolmaster  to  teach 
and  prepare  twelve  poor  children  of  Wakefield  until 
they  should  be  ready  and  fit  for  the  free  school  afore- 
said, choice  to  be  made  from  children  living  in  parti- 
cular streets  of  the  town  of  Wakefield.  It  being  found 
that  there  were  not  sufficient  objects  of  the  charity 
founded  by  the  testator's  will,  a  petition  was  pre- 
sented to  the  Court  of  Ch.,  and  a  scheme  was  drawn 
up  and  confirmed  by  an  order  of  the  court,  dated 
in  July  1826,  for  regulating  the  said  charity, 
by  which  it  was  declared  as  follows:  —  "That 
the  said  governors  shall  be  at  liberty  to  apply 
the  rents,  revenue  and  income  of  the  said  estate, 
•called  Storie's  University  Gift,  to  maintain  and  bring 
np  three  boys  born  in  the  town  of  Wakefield,  at  one  of 
the  Universities  of  Oxford  or  Cambridge,  for  four  in- 
stead of  three  years,  such  boys  to  be  elected  out  of  the 
boys  who  shall  have  been  three  years  at  the  Free 
Tunmar-school  at  Wakefield,  and  that  in  ease  there 


shall  not  be  any  boy  fit  to  be  elected  born  within  the 
town  of  Wakefield,  the  said  governors  shall  be  at 
liberty  to  elect  boys  born  within  the  parish  of  Wake- 
field who  have  been  three  years  at  the  Free  Grammar- 
school  at  Wakefield;  and  if  there  shall  be  none  fit  to 
be  elected  born  within  the  parish  of  Wakefield,  then 
that  the  governors  shall  be  at  liberty  to  elect  any  other 
boys  who  have  been  three  years  at  the  Free  Grammar- 
school  at  Wakefield;  and  in  case  there  shall  be  no 
boys  candidates  for  such  charity  from  the  said  Free 
Grammar-school,  then  that  the  said  governors  might  be 
at  liberty  to  invest  the  surplus  revenue  of  the  said 
charity  in  the  public  funds  or  in  the  purchase  of 
lands,  to  accumulate  for  the  future  use  of  the  said 
charity." 

In  June  1869  an  election  took  place  of  a  boy  to  be 
sent  to  and  maintained  at  the  University  of  Oxford  or 
Cambridge,  there  being  three  candidates :  the  psHtisnrr, 
Frtsherbert  AstlyCeve,whowasnot  anative  of  Wakefield, 
but  had  been  at  the  school  three  years  then  immediately 
preceding ;  Joseph  Westmoreland,  who  atone  of  the 
three  candidates  was  born  within  the  town  of  Wake- 
field, and  had  been  formerly  three  years  at  the  Free 
Grammar  School,  but  had  left  it  five  years  previously 
and  gone  to  Shrewsbury  school ;  and  another  boy.  The 
governors  elected  Joseph  Westmoreland. 

This  petition  was  presented  by  Frtaherbert  Cave, 
praying  a  ^tr^rftt*""  that  the  said  election  was  null 
and  void,  as  not  being  justified  by  the  provisions  of  the 
will  and  of  the  scheme. 

JL  Palmer,  Q.C.  and  Karslake  for  the  petitioner. 

Seltcyn,  Q.C.  and  Kay  for  the  trustees  of  the  charity. 

FoUett,  Q.C.  and  Bruce,  for  Westmoreland. 

The  Master  of  the  Rolls.— The  further  consise 
ration  which  I  have  given  to  this  esse  has  led  me  to 
the  conclusion  that  the  petitioner  has  put  a  wrong 
construction  on  the  scheme  settled  by  the  court.  The 
proposition  of  the  petitioner  is  undoubtedly  just,  that, 
if  the  scheme  is  ambiguous,  the  original  directions  of 
the  will  of  the  founder  mast  be  followed;  but  these  an 
not  sufficiently  distinct  to  control  what  I  conceite  to 
be  the  scope  of  the  scheme.  The  question  no  be  de- 
termined is,  whether  a  boy  who  has  been  a  scholar  for 
three  years  next  preceding  the  election  of  a  boy  to  be 
sent  to  college,  but  who  is  not  a  native  of  Wakefield, 
is  to  be  preferred  to  a  boy  born  in  the  town,  who  has 
been  st  the  school  three  years,  but  has  left  it  pre- 
viously to  the  election  taking  place.  The  objects  of 
the  testator's  gift  were  three  boys,  natives,  who  should 
be  educated  at  the  petty  school,  established  by  the 
testator  at  Wakefield  for  natives  of  the  town,  and  then 
at  the  Granunar-school  st  Wakefield,  to  be  sent  from 
thence  to  the  University.  In  the  scheme  which  was 
settled  under  the  sanction  of  this  court,  for  the  par- 
pose  of  denning  and  carrying  into  effect  the  testator's 
objects,  precedence  is  given  to  boys  born  in  the  town 
of  Wakefield,  who  "shall  have  been  "  three  years  in  the 
school;  then  to  boys  born  in  the  parish;  and  in  detank 
of  these,  foreigners  are  to  be  elected.  In  every  case 
boys  must  have  been  three  years  at  the  Granunar* 
school ;  but  the  question  is,  must  they  have  been  at 
the  school  for  the  three  years  next  preceding?  The 
two  expressions  used  in  the  scheme,  M  who  shall  have 
been,"  and  "who  have  been,"  at  the  free  school,  are 
not,  I  think,  distinguishable — they  are  in  substance  the 
same,  and  denote  "attendance  at  any  tune"  at  the 
school,  and  not  for  the  three  years  next  ptwrierling 
The  scheme  ought  to  be  construed  in  a  liberal  spirit, 
and  so  ss  to  include  as  many  objects  ss  possible. 
Precedence  is  to  be  given  to  boys  natives  of  the  town 
and  of  the  parish  of  Wakefield ;  sad  there  is  nothing 
to  show  that  it  is  to  be  an  indispensable  condition  thai 
the  boys  chosen  shall  have  been  the  three  last  years  at 
the  school,  — J—fi»g  boys  who  had  left  the  school  for 
another.  If  it  were  otherwise,  ■■■mniiift  that  them  ie  a 
competent  scholar  born  in  the  teem  or  perish  who  had 


MAGISTRATES'  CASES. 


151 


Q.  B.]        Overseers  of  St.  Botolph  without  v.  Whitbckapel  Boabd  or  Works.       [Q.  B. 


been  three  years  at  the  school,  but  had  left  it,  it  would 
oot  he  possible  to  elect  him,  which  would,  I  think, 
defeat  the  object  of  the  will  and  of  the  scheme.  I  shall 
therefore  make  no  order  on  this  petition. 


OOTJBT  OF   dUEEN'S  BENCH. 

Reported  by  Josh  Thompson,  T.  W.  Saumdbbs,  and  C.J.  B. 
Hsbtbut,  Eaqrs.,  Barristers-at-Law. 


June  6  and  9. 

The  Otebsebbs  of  tub  Poor  of  the  Pabish  of 
St.  Botolph  without,  Aldgate  (appellants)  v. 
The  Boabd  of  Works  fob  the  Whiteciiapel 
District  (respondents). 

Metropolis  Local  Management  Act,  19  4  20  Vict, 
c  120 — District  board — Principle  of  rating  parishes 

1.1    *  »•     -       •      * 


Tks  object  and  effect  of  the  Metropolis  Local  Manage- 
ment Act,  19  if  90  Vict.  c.  120,  are  to  substitute 
districts  for  parochial  government,  not  only  as 
regards  management,  but  as  regards  expenditure  and 
taxation;  and  under  it,  a  district  board  mag  assess 
a  parish  to  an  amount  greater  than  is  required  for 
the  outlay  within  its  own  limits,  if  such  assessment  be 
by  a  general  rate  throughout  the  district  to  meet  the 
expenses  of  the  district  at  large ;  though  it  is  compe- 
tent to  the  board  in  the  exercise  of  their  discretion, 
m  cases  where  the  outlay  is  fir  the  exclusive  benefit 
of  apart  of  a  district,  to  exempt  from  the  rates  that 
part  which  enjoys  no  benefit;  with  the  exercise  of 
which  discretion,  however,  this  court  will  not  inter- 
fere. 

This  was  a  case  stated  by  a  metropolitan  police 
magistrate  for  the  opinion  of  the  court  under  the 
20  &  21  Vict  c.  43. 

It  appeared  that  an  order  having  been  made  by  the 
above  board  pursuant  to  the  19  es  20  Vict.  c  120 
(Metropolis  Local  Management  Act),  for  the  payment 
by  the  before-mentioned  overseers  of  the  sum  of 
5WJL  Ijl,  14  U.  of  which  was  to  be  levied  as  a  sewers 
rate,  and  4231  9s.  as  a  general  rate,  and  the  overseers 
baring  declined  to  levy  such  rate,  they  were  pursuant 
to  the  said  statute  summoned  before  Mr.  Yardley,  one 
of  the  metropolitan  police  justices,  to  show  cause  why 
they  should  not  pay  the  same,  and  the  magistrate 
hiring  decided  in  favour  of  the  application,  a  case  was 
J^manded  and  stated  accordingly.  It  appeared  that  con- 
«MerabJe  discussion  had  from  time  to  time  taken  place  at 
the  board  of  works  as  to  the  principle  to  be  adopted  in 
determining  the  contributions  to  be  paid  by  the 
various  places  within  the  district  It  was  ultimately 
resolved  that  the  expense  of  keeping  the  pavement  in 
repair  and  every  other  expense  ought  to  be  charged  in 
tbe  same  manner  on  each  pariah  in  proportion  to  its 
rateable  valae;  but  as  some  portions  of  the  district  are 
not  paved  at  all,  and  other  portions  are  very  insuffi- 
ciently paved,  the  expense  of  bringing  the  paving  of 
thji*  portions  of  the  district  into  as  good  a  condition 
as  the  well-paved  portions  of  the  district  ought  to  be 
borne  by  the  parishes  in  which  those  unpaved  or  in- 
sufficiently paved  portions  are  situate.  Accordingly  a 
call  was  made  npon  the  several  parishes  of  the  White- 
chapel  district,  St.  Botolph,  Aldgate,  being  one  of  them. 
One  of  the  sums,  viz-,  2225/.  charged  to  another 
parish  under  the  general  rate,  was  composed  of  its 
share  of  the  call  according  to  the  rateable  value,  and  a 
sum  of  8552.  4*.  9d,  being  a  sum  required  for  special 
paring,  chargeable  exclusively  on  Whitechapel,  accord- 
ing to  the  aforesaid  resolution.  The  other  sums,  with 
the  exception  of  285J.  for  bond  debt  and  interest 
charged  exclusively  upon  the  pariah  of  Holy  Trinity, 
Minories,  represented  tbe  shares  of  the  call  according 
to  a  rateable  value  payable  by  each  parish  in  the  dis- 
trict Prior  to  the  passing  of  the  Metropolis  Local 
Management  Act,  the  pariah  of  St  Botolph  had  been 


separately  rated  for  drainage,  paving,  cleansing,  lighting, 
and  other  purposes  named  in  the  said  Act,  except  sewer- 
age, and  the  affairs  of  the  parish  were  managed  under  the 
47  Geo.  3,  c.  38  (local).  If  each  parish  of  the  White- 
chapel district  had  been  required  to  contribute  to  the 
"  sewers  rate  "  and  the  "  general  rate  "  for  the  district, 
upon  the  principle  of  apportioning  the  whole  amount  of 
those  rates  among  the  several  parishes  in  the  district 
according  to  the  outlay  for  those  purposes  within  such 
parishes  respectively,  or  according  to  the  benefit  directly 
derived  by  such  parishes  respectively  therefrom,  and  not, 
as  was  done,  upon  the  principle  of  requiring  each 
pariah  to  contribute  according  to  the  principle  laid  down 
by  the  board,  then  the  sum  to  be  contributed  by  the 
parish  of  St.  Botolph,  both  as  regarded  the  "  sewers 
rate"  and  the  "general  rate,"  would  have  been  con- 
siderably less  than  the  sum  which  the  board  had  re- 
quired the  parish  to  contribute  towards  the  said  rates 
respectively.  The  several  parishes  within  the  district 
were  all  benefited  indirectly  by  the  expenditure,  to 
meet  which  the  sum  directed  to  be  levied  was  required. 
Upon  these  facts  it  was  contended  by  the  overseers- 
before  the  magistrate  that  the  order  was  made  upon  an 
erroneous  principle,  both  as  regarded  tbe  sum  to  be- 
contributed  for  "  sewers  rate,"  and  the  sum  to  be  con- 
tributed for  *'  general  rate  "  and  that  it  was  null  and 
void.  On  the  other  hand,  the  board  contended  that 
the  order  was  made  upon  a  correct  principle,  and  also* 
that  they  had  determined  the  proportion  of  benefit  ac- 
cording to  their  discretion,  and  that  their  decision  was 
conclusive. 

The  Attorney-General  (Bovill,  Q.C.  and  Honyman 
with  him),  appeared  for  the  respondents. 

Sir  F.  Kelly,  Q.C.  (Manistg,  Q.C.  with  him)  ap- 
peared for  the  appellants. 

The  following  statutes  and  cases  were  cited:— 
18  &  19  Vict  c.  120,  ss.  66,  68,  71,  72,  84,  86,  88,. 
135,  136,  137,  149,  150,  158,  159,  161,  164,  169, 
170, 171,  248, 249 ;  47  Geo.  3,  c  38  (local):  11  &  12' 
Vict  c.  112;  Howell  v.  The  London  Dock  Company, 

8  £11.  &  Bl.  212 ;  Reg.  v.  The  Great  Western  Railway 
Company,  1  £1.  Bl.  &  £11.  130;  Dorking  v.  The- 
Local  Board  of  Epsom,  5  E1L  &  Bl.  471  ;  St.  Cathe- 
rine's Dock  Company  v.  Hicks,  10  Q.  B.  641 ;  Metro- 
politan Board  of  Works  v.  VauxhnU  Bridge  Company, 
7   Ell.    &  Bl.    964 ;     Rex  v.    The  Towrr  Hamletsr 

9  B.  &  C.  317  ;  Ooodchild  v.  Lamb,  1  Ell.  Bl.  &  Ell. 
451. 

The  arguments  sufficiently  appear  from  the  following 
judgment : — 

Cockburn,  C.  J. — I  am  of  opinion  that  the  deci- 
sion of  the  magistrate  from  whose  decision  this  appeal 
is  brought  was  right,  and  ought  to  be  affirmed.  The 
contention,  upon  the  pat t  of  the  appellants  is,  that 
although  the  parishes  under  this  Metropolitan  Local 
Management  Act  have  been  united  into  aggregates 
called  districts,  nevertheless  that  the  expenditure- 
incurred  by  the  district  board  is  to  be  so  apportioned 
as  that  each  parish  shall  only  contribute  the  amount  of 
the  outlay  that  takes  place  within  its  own  limits; 
it  being  contended  that  the  purpose  and  effect  of 
the  Act  was  simply  to  substitute  districts  for  paro- 
chial management,  but  not  districts  for  parochial  ex- 
penditure and  taxation.  I  am  of  opinion  that  that  i* 
an  erroneous  view  of  the  effect  of  this  Act  of  Parliament, 
and  that  the  object  and  effect  of  the  Act  seems  to 
substitute  districts  for  parochial  government,  not  only 
as  regards  management,  but  as  regards  expenditure  and 
taxation.  The  Act  has  united  various  parishes  into 
certain  districts,  and  has  appointed  in  each  dis- 
trict a  board  to  be  created  by  election  and  repre- 
sentation to  do  those  things  which  before  were  done 
by  various  local  bodies,  commissioners,  and  parish  offi- 
cers and  others,  appointed  under  a  variety  of  Acts  of 
Parliament,  and  substituted  districts  for  parochial 
government  and  management  Powers  with  reference  to 
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paving,  lighting,  watering,  sewerage,  and  various  other 
purposes  have  been  conferred  bj  the  Act  of  Par- 
liament upon  these  boards;  and  then  we  find  under  the 
158th  section,  the  board  which  has  these  powers  con- 
ferred upon  it,  and  which  is  authorised  to  make  an  out- 
lay and  expenditure  in  the  peiformance  of  the  various 
duties  imposed  upon  it,  is  authorised  to  levy  the  sum 
required  for  the  execution  of  the  Act  by  orders  to  be 
made  upon  the  different  parishes  which,  in  the  aggre- 
gate, constitute  the  district  of  which  the  board  is  for 
these  purposes  the  governing  body.  Now,  I  think,  if 
the  intention  of  the  Legislature  had  been  that  each 
parish  should  contribute  only  in  respect  of  the  outlay 
which  takes  place  within  it,  the  language  of  the  158th 
section  would  have  been  very  different  from  that  which 
is  found.  The  language  of  the  section  is,  that  the  dis- 
trict board  (and  we  have  nothing  to  do  with  vestries  in 
parishes  for  united  districts)  "  shall  from  time  to  time  re- 
quire the  overseers  of  their  parish,  or  of  the  several 
parishes  in  the  district,  to  levy  the  sums  which  such  vestry 
or  board  may  require  for  defraying  the  expenses  of  the 
execution  of  this  Act."  Now,  the  language  being 
quite  general,  having  no  reference  to  the  amount  of 
outlay  which  may  be  incurred  in  each  particular  parish, 
the  general  provisions  being  the  substituted  districts  are 
for  parochial  management  and  government,  I  think  it 
must  be  taken,  on  the  whole,  that  the  intention  was, 
that  the  rate  to  be  levied  should  be  a  general  rate 
throughout  the  district  to  meet  the  expenditure  of  the 
district  at  large.  Then,  inasmuch  as  that  might  oc- 
casionally operate  to  do  serious  injustice  as  regards 
individual  parishes,  or  parts  of  parishes,  or  parts 
of  a  district,  the  Act  goes  on,  in  the  159th  section,  to 
provide  that  where  the  outlay  is  for  the  special  and  ex- 
clusive benefit  of  any  part  of  the  district,  or  for  any 
part  of  the  district  there  was  no  benefit  from  the  out- 
lay, in  that  case  the  expenditure  may  be  thrown  upon 
that  part  of  the  district  which  exclusively  enjoys  the 
benefit :  there  the  part  of  the  district  which  derives  no 
benefit  may  be  exempted  from  it.  That,  however,  is 
a  matter  which,  so  long  as  the  board  takes  into  con- 
sideration the  especial  circumstances  which  would  call 
for  the  application  of  that  159th  section,  it  is  not  for 
this  court  to  consider  whether,  in  the  exercise  of  the 
discretion  vested  in  them  by  the  section,  the  board  have 
acted  rightly  or  wrongly.  It  may  well  be,  if  they  refuse 
to  take  such  circumstances  into  consideration,  this  court 
would  interpose  to  compel  them  to  do  so,  and  so  long 
as  they  appear  to  have  taken  the  matter  into  considera- 
tion, which  is  the  case  here,  this  court  will  not  take  on 
itself  to  control  the  exercise  of  their  judgment  Taking 
the  158th  and  159th  sections  together,  it  seems  to  me 
plain  that  the  whole  expenditure  is  to  be  raised  by  a 
taxation  which  is  to  extend  over  the  whole  of  the  dis- 
trict, not  with  reference  to  the  outlay  incurred  in  any  indi- 
vidual parish,  but  with  reference  to  general  outlay  for 
the  district  at  large.  It  is  very  true,  as  was  pointed  out 
by  Sir  Fitzroy  Kelly  in  the  course  of  the  argument,  there 
may  be  instances  in  which,  from  the  preponderance 
of  any  one  parish  or  more  than  one  parish 
over  others,  occasionally  inconvenience  may  occur 
and  injustice  may  be  done  by  the  superiority  of 
the  number  of  votes,  and  the  influence  they  would 
exercise.  But  it  was  matter  for  the  Legislature  to 
take  into  their  consideration  in  fixing  these  various 
districts  ;  it  is  not  for  us  to  give  a  different  construc- 
tion of  the  Act  on  account  of  that  which  the  Legisla- 
ture may  be  well  supposed  to  have  taken  into  consi- 
deration in  fixing  the  number  of  parishes.  Therefore, 
with  regard  to  the  general  power  of  this  Act  and  the 
general  taxation  to  be  raised  under  it,  I  own  I  enter- 
tain no  doubt  whatever  as  to  what  is  the  true  con- 
struction as  to  the  intention  of  the  Legislature.  The 
only  difficulty  which  I  have  felt  about  it  arises  from 
the  question  of  sewerage;  and  I  think  a  complete 
answer  has  been  given  by  the  lucid  and  able  argument 


of  the  Attorney-General  on  this  point.  Sewerage  is  one 
of  the  subject-matters  of  the  powers  given  to  the  dis- 
trict boards  under  this  Act  of  Parliament    There  is 
no  provision  for  any  separate  taxation  in  respect  of  the 
sewerage,  except  thus  far,  it  is  to  be  raised  under  the  powers 
given  by  the  1 58th  section,  to  raise  the  necessary  amount 
of  the  expenditure  incurred  in  the  execution  of  the 
Act ;  then  there  is  a  provision  that  a  distinction  shall 
be  made  in  the  orders  between  the  sums  to  be  levied  for 
geoeial  purposes  and  the  sums  to  be  levied  in  respect  of 
the  sewerage.     It  was  said  that  this  created  some  diffi- 
culty ;  that  it  might  have  some  reference  to  the  applica- 
tion of  the  principle  of  law  which  Sir  Fitxroy  Kelly  brought 
so  prominently  before  us  in  his  argument,  and  accord- 
ing to  ancient  law  the  sewerage  rate  was  not  leviable  on 
persons  whoso  property  did  not  benefit  from  the  sewers. 
A  roll  explanation  has  been  given  of  that    Then  the 
1 64th  section  has  reference  to  what  the  overseers  hue 
to  do,  and  not  to  the  contribution  to  be  made  by  the 
board  of  the  taxation  to  be  levied  for  the  purposes  of 
the  Act     It  was  pressed  upon  us,  no  doubt  with  con- 
siderable force,  that  this  difficulty  might  present  itself; 
that  whereas  the  Act  of  Parliament  provides  that  the 
taxation  of  the  rate  shall  be  levied  upon  the  rateable 
value  of  the  property  in  the  different  parishes ;  that 
there  might  be  a  considerable  difference  between  pro- 
perty rateable  to  the  poor  and  property  assessable  in 
respect  of  sewerage  matters ;  and  if  there  should  be 
some  great  disproportion  between  the  rateable  vahe 
of  one  parish  as  compared  with  the  rateable  valoe 
of   property    in    another    (I    mean    property   rate- 
able to  the  sewers  rate),  it  may  be  it  would  be  the 
duty  of  the  board  to  take  that  into  consideration,  and 
not,   in  distributing  the  aggregate   sum    among  the 
various  parishes,  to  look  merely  to  the  rateable  valne- 
of  property  liable  to  the  poor-rate ;  but,  in  making 
their  order  to  levy  the  sum  under  the  head  of  sewerage 
expenses,  to  take  into  consideration  the  difference  there 
might  be  between  the  amount  of  property  rateable  in 
respect  of   the  two  different  heads  of  poor-rate  and 
sewers  rate.     There  is  nothing  in  this  case  to  show  n» 
that  the  board  did  not  take  that  matter  into  considera- 
tion in  distributing  the  amount  to  be  levied  in  each 
parish  for  sewerage  expenses,  and  did  not  take  into  con- 
sideration any  inequality  there  might  be  in  this  respect, 
supposing  any  such  inequality  to  exist,  or  to  show  any 
defect  in  the  sewerage  rate  in  that  respect    Therefore, 
it  seems  upon  this  broad  ground  that  the  sewerage  ex- 
penses being  to  be  defrayed  under  the  158th  cectkn, 
the  only  objection  here  made  is,  that  in  assessing,  or 
rather  in  distributing  the  amount  of  the  taxation  neces- 
sary to  be  levied  for  the  common  purposes  of  the  dis- 
trict,  the  board  have  not  taken  into  consideration 
the  amount  expended  in  each  individual  parish.   I 
think  they  were  not  bound  to  do  that     They  were  per- 
fectly right  in   looking  to  what  was  required  for  the 
general  expenditure  of  the  district,  and  in  apportioning 
that  among   the  different  parishes  according  to  the 
amount  of  rateable  value  in  each.     That,  I  think,  was 
the  intention  of  this  Act  of  Parliament,  which  has 
superseded  the  old  parochial  boundaries  and  the  whole 
system    of   parochial    government,    merging  vario&s 
parishes  into  one  district,  for  the  general  purposes  of 
local  management  and  government  of  the  district    It 
is  a  new  system  begun  on  a  new  principle,  the  principle 
of  general  representation   in  this  system  of  local  go- 
vernment   I  think  we  must  look  to  this  Act  of  Par- 
liament, and  this  Act  of  Parliament  alone,  and  it  is 
not  enough  to  tell  us  that  it  supersedes  the  old  prin- 
ciple of  parochial  government,  when  the  fact  is  it  was 
intended  to  do  so.    The  boards  in  making  these  orders 
have  acted  in  conformity  not  only  with  the  Act  which 
authorised  them  to  do  so,  but  with  the  intention  of  the 
Legislature.  Therefore,  this  decision  of  the  magistrates 
was  right 
Wiohtmak,  J. — I   was  unfortunately  obliged  to 
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leave  the  court  last  Wednesday  before  Sir  Fitsroy 
Kelly  had  finished  his  argument,  and  I  had  not  the  ad- 
vantage of  hearing  the  whole  of  it.  I  feel,  therefore, 
that  I  ought  not  to  take  a  part  in  this  judgment.  1 
do  so  merely  to  say  this,  that,  as  far  as  I  have  con- 
sidered the  question  raised  upon  this  special  case,  I  am 
of  the  same  opinion  as  the  rest  of  the  court. 

Cbokpton,  J. — I  am  of  the  same  opinion.  We  are 
bound  to  say  the  magistrate  is  not  made  ont  to  hare 
acted  improperly.  But  it  is  a  question  left  to  us,  and 
unless  we  see  most  clearly  that  this  rate  on  the  parties 
complaining  is  an  invalid  one,  we  cannot  so  decide.  I 
do  not  think  that  is  at  all  made  out.  Now  the  main 
question  between  the  parties  originally  would  be  on  the 
general  construction  of  this  Act  of  Parliament,  as  to 
whether  it  really  was  intended,  according  toSirFitzroy 
Kelly  s  argument,  to  transfer  merely  the  management 
of  parochial  matters  and  the  whole  parochial  govern- 
ment to  the  hands  of  this  new  representative  board,  or 
whether  it  did  not  really  mean  the  new  district,  inde- 
pendent of  parishes,  for  which  rates  were  to  be  made  to 
carry  out  the  expenses  of  the  Act.  I  am  satisfied  by 
the  Attorney-General's  argument,  and  was  from  the 
oatset  of  the  case,  and  I  never  entertained 
any  doubt  that  the  Act  of  Parliament  did  not 
mean  merely  to  transfer  the  management  of 
the  different  parishes,  keeping  each  distinct,  as  Sir 
Fitzroy  Kelly  pressed  so  much  by  supposed  analogy  to 
poor-law  unions,  when  it  intendetl  to  create  a  new 
district  for  social  government  purposes,  drainage  and 
sewerage ;  they  included  that.  Therefore  I  come  clearly 
to  see  whether  this  was  intended  to  be  a  district  tax. 
That  is  the  main  question  between  the  parties.  Then 
we  come  to  the  principle  and  the  mode  of  taxation. 
Now  the  mode  is  this,  that  the  expenses  in  the  dis- 
trict are  to  be  ascertained,  and  then  they  are  to  be 
distributed.  Now  it  was  said  that  a  great  difficulty 
arises  in  the  mode  of  distribution ;  for  this  Act  of 
Parliament  does  not  in  express  terms  say  on  what 
principle  it  is  to  be  distributed.  I  think  they  meant 
to  leave  it  in  a  great  measure  to  the  discretion  of  the 
representative  government  to  do  what  is  fair  in  the 
distribution.  It  was  pressed  by  Sir  Fitzroy  Kelly 
that  each  parish  is  to  be  taxed  only  according  to  the 
•outlay  in  the  parish.  It  seems  to  me,  if  it  is  to  be  a 
district  rate,  it  is  almost  the  same  question,  and  does 
not  need  any  argument,  because  it  is  to  be  a 
district  tax,  and  it  is  not  clear  how  the  ex- 
pense in  the  ambit  of  the  parish  is  to  be  kept 
dp.  There  is  nothing  in  the  Act  of  Parliament 
to  show  that ;  on  the  contrary,  the  words  are  for  the 
expenses  of  the  district  in  the  very  distribution  clause 
as  to  rating.  Therefore,  I  think  it  is  not  at  all  in- 
tended to  be  confined  to  the  expenses  in  the  district.  The 
-other  suggestion  was,  it  was  only  to  be  for  the  direct 
benefit  of  the  parish.  It  seems  to  me  that  could  not 
le  the  principle,  because  the  indirect  may  be  a  very 
much  greater  benefit  than  the  direct.  An  Act  of 
Parliament  of  this  kind,  creating  the  whole  remedy  for 
what  is  called  sewerage  goes  very  much  beyond  the  prin- 
ciple of  sewers.  We  inquired  several  times,  in  order  to 
know,  what  the  actual  principle  was  on  which  the  ap- 
pellants stated  this  distribution  ought  to  proceed ;  and 
except  in  two  instances,  which  were  unintelligible  to 
me,  nothing  was  suggested.  Then  it  comes  to  this, 
was  there  any  actual  direction,  and  have  they  done 
what  really  is  within  the  general  direction  of  the  Act 
of  Parliament  ?  Now,  the  Act  of  Parliament  does  not 
say  how  they  are  to  do  it.  It  is  not  unreasonable  as  a 
prima  facie  rule  perhaps,  to  say  we  think  the  rateable 
value  shall  be  ascertained,  and  we  will  make  it  on 
that.  With  one  exception  that  would  only  be 
fair.  Now  it  seems  in  the  present  case,  they 
have  passed  a  resolution  that  they  would  distribute  ac- 
cording lo  the  rateable  annual  value ;  and  I  understand 
that  to  be  according  to  the  poor-rate.  As  to  sewerage 
[Mao.  Cab,] 


and  as  to  the  general  rates,  it  would  not  do  to  say  it 
was  mathematically  correct  apart  from  all  the  other 
circumstances.  Then  by  the  164th  section  there  are 
to  be  exemptions  and  allowances ;  and  if  you  are  to 
collect  what  is  the  amount  to  be  distributed  according 
to  what  the  rateable  value  is,  I  think  they  ought  to 
take  into  their  consideration  that  there  is  in  some  cases 
only  to  be  a  fourth  taken,  and  in  some  others  the  pro- 
perty is  not  to  be  charged  at  all.  If  they  did  not 
take  that  principle,  it  would  seem  they  were  making  it 
a  parochial  tax  instead  of  a  district  tax;  in  other 
words,  throwing  the  exemption  on  the  rest  of  the 
parish  instead  of  the  district,  whereas  the  basis  of  the 
respondents'  argument  is,  it  is  a  district  tax.  If  it 
was  for  2000&  for  general  purposes  ou  one  parish,  on 
that  which  is  rateable  to  the  poor-rate,  and  1000/.  is 
struck  off  that,  it  is  taking  the  rateable  value ;  and 
when  you  come  to  see  how  much  of  that  would  be 
according  to  that,  I  do  not  think  it  would  be  mathe- 
matically fair.  It  may  be — I  do  not  know  that 
there  are  any  such  exemptions — it  may  be  there 
may  be  other  circumstances  that  may  make  it 
fair ;  whether  there  are  or  are  not  one  cannot  tell.  I 
do  not  think  that  sufficiently  raised  by  the  case  that 
there  was  anything  improperly  done  whatever  in  their 
resolution.  There  may  be  many  cases  where  the  direct 
benefit  may  be  so  much  greater  in  one  part  than  the 
other  as  to  overbalance  this  exemption.  I  think  the 
duty  of  the  parties  is  to  look  at  all  the  circumstances 
under  the  158th  and  159th  sections,  and  say  what  was 
fair  to  be  done  under  all  the  circumstances.  I  think, 
as  this  body  is  elected  by  representation  as  represent- 
ing all  the  parishes,  that  may  have  been  the  meaning  of 
the  Legislature.  Now  there  is  no  appeal  given  against  it ; 
it  is  to  be  left  in  their  discretion.  I  think  the  judgment 
of  this  court  in  the  case  referred  to  shows  it  is  discre- 
tionary. My  notion  of  the  rule  for  distribution  is  this: 
they  are  to  look  at  all  the  circamstances  of  the  ease 
and  say  whether  they  think  that  this  benefit  principle, 
amongst  others,  is  to  be  applied  in  favour  of  any 
portion  of  the  parish  or  any  part  of  the  parish.  Now, 
the  159th  section  is  pointed  to  that  expressly.  I 
think  it  very  likely,  under  the  158th  section,  they 
would  look  to  the  rateable  valne  of  the  whole ;  then  by 
the  159th  section  it  would  seem,  if  they  do  not 
get  the  full  benefit  they  are  to  have  the  power  to 
exempt ;  that  is  left  to  the  district  board,  and  not  to 
the  magistrate  or  this  court.  I  think,  if  they  decide 
wrong,  we  ought  still  to  say  they  have  exercised  their 
discretion.  If  I  were  advising  them  I  would  say,  do 
not  make  such  a  positive  rule  as  to  say  you  will  take 
tiie  annual  rateable  value  of  the  property,  entirely  ex- 
cluding everything  else ;  do  not  do  that,  but  look  at 
it  entirely  how  you  ought  to  distribute  it  under  the 
158th  and  159th  sections.  That  is  not  the  point,  how- 
ever, before  us.  I  am  clearly  of  opinion  we  cannot  say 
the  order  is  invalid ;  and  even  if  they  had  not  taken 
all  the  matters  into  their  consideration,  we  think  we 
cannot  interfere  with  their  discretion.  In  the  present 
case  they  seem  to  have  considered  the  matter ;  all  we 
can  do,  and  all  we  have  said  we  will  do,  is,  if  they  will 
not  make  a  proper  application,  to  take  the  matter 
under  the  159th  section,  relieved  from  liability  on  the 
ground  of  it  not  being  an  equal  benefit,  and  if  they 
have  not  taken  that  into  consideration,  we  will  make 
them  consider  it.  It  never  can  be  for  one  moment 
supposed,  and  it  would  be  contrary  to  all  the  general 
rules  of  law,  if  we  were  to  make  them  not  only  con- 
sider, but  decide  one  way.  Our  judgment  therefore 
ought  to  be  against  the  appellant 

Blackburn,  J. — I  am  of  the  same  opinion.  This 
case  comes  before  us  on  an  appeal  from  the  decision  of 
a  police  magistrate,  under  the  20  &  21  Vict.  c.  43. 
Under  that  we  have  no  jurisdiction  to  say  anything 
but  whether  the  magistrate  did  right  or  wrong,  and  to 
answer  the  questions  submitted  to  us  by  him.    The 
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question  he  asks,  and  the  only  qnestion  he  could  ask 
ns,  was  this,  whether  the  order  was  valid.  He  was 
called  upon,  under  the  166th  section  of  the  Metropolis 
Local  Management  Act,  to  enforce  an  order  that  had 
been  made  by  the  overseers  of  this  parish,  and  he  was 
bound  so  to  do  unless  the  order  was  shown  to  have 
been  invalid.  Now,  was  the  order  void  ?  It  is  said — 
and  facts  are  brought  before  us  to  show — that  in  making 
the  order  to  apportion  the  whole  sum  of  expenses 
amongst  the  different  parishes  in  the  district,  the  vestry 
board  acted  on  an  erroneous  principle  in  apportioning  it 
amongst  the  parishes;  that  they  ought  to  have  apportioned 
less  to  this  parish  and  more  to  the  others.  I  think, 
even  if  that  were  so,  that  would  not  make  the  order 
void,  which  is  the  only  question  we  have  before  us 
here.  I  find  that  the  jurisdiction  of  the  district  board 
is  given  by  the  128th  and  129th  sections ;  all  expenses 
incurred  by  the  district  are  incurred  in  carrying  out 
this  Act,  including  every  different  expense — the  whole 
make  one  fund.  I  think  the  Attorney-General  quite 
right  in  saying  the  whole  of  the  amount  of  expenses 
incurred  for  district  expenses  is  to  be  taken  out  of  the 
whole  district,  and  the  manner  in  which  they  were  to 
be  apportioned  by  the  parishes  was  to  be  given  by  these 
two  sections:  when  you  look  at  sect  158  it  says, 
"  they  shall  make  an  order  to  pay  the  sums  which  such 
vestry  or  board  may  require  for  defraying  the  expenses 
of  the  execution  of  this  Act,"  The  Act  is  silent  as  to 
the  principle  upon  which  they  are  to  apportion  those 
sums.  If  it  stood  solely  on  sect.  1 58,  I  should  have 
thought  the  principle  on  which  the  board  was  to  act 
was,  as  nearly  as  they  possibly  could  do,  to  divide  the 
sum  equally  and  rateably  amongst  the  parishes  accord- 
ing to  the  value.  But  sect  159  brings  in  another 
principle ;  it  is  that  which  gives  the  jurisdiction  to  do 
it.  Sect.  158,  if  it  stood  alone,  gives  them  jurisdiction 
to  consider  whether  or  no  any  particular  sum  shall  be 
expended  for  the  special  benefit  of  one  part  of  the  dis- 
trict more  than  another — not  for  the  benefit  of  any 
part  of  the  district  as  regards  the  general  power  to 
make  allowance  for  it,  not  even  to  benefit  any  particu- 
lar parishes,  unless  under  circumstances  just  and  proper. 
Now,  here  the  board  have  made  a  decision  as  to  the 
rule  on  which  they  would  go,  and  have  not  made  such 
allowances  as  it  was  said  by  Sir  F.  Kelly  ought  to 
have  been  made.  I  do  not  inquire  whether  they  have 
done  right  or  wrong  in  that  I  think  an  absolute  dis- 
cretion is  given  them,  and  they  have  jurisdiction  to 
apportion  it,  not  acting  capriciously,  but  acting 
judicially  and  properly  ;  and  having  made  it,  the 
Legislature  has  given  no  appeal,  certainly  no  appeal  to 
a  police  magistrate,  to  say  what  they  are  to  do,  unless 
the  case  can  be  carried  so  far  a*  to  say  that  after  having 
made  an  error  in  the  principle  of  apportionment,  however 
small  the  error  might  be,  and  however  slight  the  effect 
might  be,  the  whole  order  was  void,  and  every  one 
of  the  ratepayers  might  refuse  to  pay  the  rate.  If  we 
decide  the  case  in  favour  of  the  appellants,  it  certainly 
would  be  a  moot  inconvenient  construction  to  put  on  the 
power ;  and  the  only  other  construction  that  occurs  to 
me  is  this — and  what  my  brother  Crompton  has  already 
stated — that  the  scheme  of  legislation  was  to  give  to  the 
local  Parliament,  if  I  may  so  call  it,  a  jurisdiction  to 
determine,  not  acting  capriciously,  but  keeping  equality 
and  fairness  in  view— equality  in  the  general  principle  and 
fairness  in  the  mode  of  applying  the  allowances  to  be 
made,  before  they  took  steps  in  their  discretion  and 
within  their  jurisdiction,  without  any  appeal  to  us,  and 
without  any  power  in  this  court  to  review  their 
decision.  Judgment  for  the  respondents. 

Thursday  June  7. 

Bso.  #.  Josh.  Armitage  ahd  others,  Justices  of 

the  West  Riding  op  York. 

Practice— Certiorari— Ca$e  stated  by  justices. 

A,  was  convicted  far  having  woollen  materials  am* 


petted  to  hove  been  embezzled  on  his  premises;  kt 
applied  for  and  obtained  a  case  for  the  opinion,  of 
the  court,  which  was  m  due  count  entered  in  the 
Crown  paper  ;  he  afterwards,  but  before  the  argu- 
ment of  the  case,  ascertained  that  the  convicting  jus- 
tices were  connected  with  the  woollen  trade,  contrary 
to  6  f  7  Vict.  c.  40,  «.  25.  bnder  the  above  cir- 
cumstances the  court  granted  a  rule  nisi  for  a  cer- 
tiorari, to  be  heard  at  the  same  time  as  the  special 
case. 

Keane  moved  for  a  certiorari  to  bring  up  a  con- 
viction of  Joseph  Armitage,  Joshua  Moorhouse  and 
Wm.  Willans,  three  of  the  justices  of  the  West  Riding 
of  York,  with  a  view  to  the  same  being  quashed.  It 
appeared  from  the  affidavits  that  on  the  information  of 
one  R.  H.  Kaye  a  search-warrant  was  issued,  alleging 
that  there  was  cause  to  suspect  that  a  quantity  of  pur- 
loined and  embezzled  materials  used  in  the  wonted, 
woollen,  cotton  and  silk  manufactures  were  concealed 
in  the  dwelling-house,  outhouse,  yard,  garden,  or  other 
place  in  the  possession  of  Titus  Thewlis,  of  Hudders- 
field,  cotton  twister.  Search  having  been  made,  certain 
cotton  materials  were  found,  which  were  taken  before 
two  justices  of  the  West  Riding,  who  heard  the  case 
under  the  17  Geo.  3,  c  56,  and  discharged  the  same, 
and  the  informant  thereupon  applied  for  and  obtained 
a  case  for  the  opinion  of  the  judges  of  this  court  under 
20  &  21  Vict  c  43,  upon  which  an  order  was  made 
remitting  the  case  to  the  justices,  and  ordering  them 
to  hear  the  information  under  6  &  7  Vict  c.  4a 
The  case  was  heard  before  Joseph  Armitage,  Jo&hua 
Moorhouse  and  Wm.  Willans,  three  of  the  justices  of 
the  West  Riding,  when  they  convicted  the  applicant 
under  the  6  &  7  Vict,  c  40,  s.  2,  in  the  penalty  of 
10 J.  for  embezzling  the  cotton  materials  found  on 
his  premises  in  the  sum  of  22.,  the  value  of  the 
materials,  and  the  sum  of  6/1  for  costs,  and 
in  default  of  payment  ordered  him  to  be  imprisoned 
for  one  month.  Defendant  thereupon  applied  for  and 
obtained  a  case  for  the  opinion  of  the  judges  of  this 
court,  and  such  case  was  duly  entered  for  hearing,  but 
has  not  yet  been  heard.  Joseph  Armitage,  one  of  the 
convicting  magistrates,  is  the  father  of  several  person 
engaged  in  the  woollen  manufacture,  in  the  immediate 
neighbourhood  of  Huddersfield.  One  of  his  sons  is 
chairman  and  treasurer  of  the  Huddersfield  Manufac- 
turing District  Association,  established  for  the  purpose 
of  supporting  prosecutions  of  this  nature,  of  which 
association  the  said  Richard  Henry  Kaye  is  the  salaried 
inspector.  William  Willans,  one  of  the  convicting 
justices,  is  also  a  merchant  in  the  woollen  trade,  and 
carries  on  business  at  Huddersfield,  and  has  several 
sons  in  the  same  trade.  Joshua  Moorhouse,  the  other 
convicting  justice,  is  part  owner  of  and  interested  in  a 
woollen  mill  at  Holmfirth,  is  acting  trustee  of  » 
woollen  mill,  and  has  a  son-in-law  a  woollen  manufac- 
turer. John  Tallents  Fisher,  one  of  the  justices  who 
previously  heard  the  case,  is  engaged  in  the  woollen 
business,  and  owner  of  woollen  mills  at  Marsden.  It  was 
further  alleged  that  the  said  proceedings  were  not  com- 
menced within  six  months  after  the  commission  of  the 
offence.  Sect.  25  of  6  &  7  Vict  c  40,  provides  that, 
in  all  convictions  or  adjudications  under  this  Act,  one 
at  least  of  the  convicting  or  adjudicating  justices 
shall  be  a  person  not  engaged  in  any  manufacture, 
trade,  occupation,  or  employment  to  which  this  Act 
extends,  and  shall  not  be  the  father,  son,  or  brother  of 
any  such  person ;  and  sect  34  limits  the  trades  to 
which  the  Act  extends,  amongst  which  are  the  manu- 
facture of  woollen,  worsted,  linen,  &c  This  case  is 
distinguishable  from  Reg.  v.  Justices  of  Maccksfdd, 
2  L.  T.  Rep.  N.  S.  352,  which  was  before  this  court, 
inasmuch  as  here  there  was  no  waiver.  The  defendant 
was  not  aware  of  the  objection  to  the  justices  at  the 
time  of  hearing,  or  for  a  long  time  afterwards.  No 
,  step  has  been  taken  by  the  defendant  with  regard  to 
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the  special  case  since  the  objection  hits  come  to  his 
knowledge. 
Bj  the  Court  : 
Jbtle  nisi ;  to  come  on  with  the  case  in  the  Crown 
paper.  

June  9  and  11. 

Reg.  v.  Hekford. 

Coroner — Jurisdiction — Fire — Prohibition. 

The  jurisdiction  of  a  coroner  to  hold  inquests  is,  with 

reference  to  felonies,  limited  to  the  case  of  "on  view 

of  the  body.1'    And  he  has  no  jurisdiction  to  hold  an 

inquest  in  cases  of  fire,  unless  it  he  by  custom. 
A  writ  of  prohibition  will  lie  to  restrain  the  exercise  of 

an  excess  of  jurisdiction  by  criminal  as  well  as  cicil 

courts. 

Bala  nisi  for  a  writ  of  prohibition  to  be  directed  to 
the  coroner  of  Manchester  to  restrain  him  from  pro- 
ceeding with  an  inquiry  into  the  cause  of  a  fire  which 
occurred  on  the  premises  of  Levy  Kreigsfeld. 

The  affidavit  of  the  coroner  stated  that  he  under- 
stood and  verily  believed  that  it  was  the  duty  of 
coroners  to  hold  inquests  in  cases  of  fire,  and  such  in- 
quests had  been  made,  and  were  now  holden  by  the 
coroners  of  Lnndon,  Lincoln,  county  of  Middlesex, 
Doncsster,  county  of  York,  Rotherham,  Nottingham- 
shire, Bedfordshire,  Flintshire,  Anglesea,  and  other 
placed,  by  virtue  of  the  general  law  of  England ;  that 
he  had  held  such  an  inquest  three  years  ago,  and  no 
objection  was  mode  to  his  jurisdiction  ;  that  the  present 
inquest  was  held  on  the  written  information  of  Mr. 
Palm,  chief  constable  of  the  city  of  Manchester,  and 
he  charged  the  jury  that  it  was  their  duty  to  inquire 
whether  such  fire  was  caused  by  accident  or  design, 
and  if  by  design,  then  by  whom  ;  that  he  had  examined 
on  oath  the  said  W.  Kreigsfeld,  against  whom  no  charge 
whatever  was  made,  and  another,  and  that  he  had  not  held 
the  said  inquest  by  or  at  the  instigation  of  the  said  insur- 
ance company. 

The  SoOcUor-Getteral,  Dr  Wheeler  and  A,  Fon- 
bkmque  showed  cause. — The  first  question  to  be 
discussed  is,  whether  prohibition  is  the  proper  way 
to  test  the  authority  of  the  coroner;  and  the  second, 
has  the  coroner  jurisdiction  in  cases  of  fire  to 
summon  a  jury  to  inquire  into  their  origin  ?  As 
to  the  first  point,  the  coroner  is  an  officer  in- 
trusted with  a  criminal  jurisdiction  only,  and  pro- 
hibition is  not  applicable  to  criminal  cases.  In 
the  present  case  a  jury  has  been  summoned,  an  inquiry 
has  taken  place,  and  Kreigsfeld  has  been  examined, 
la  Bla.  Com.  lib.  3,  c.  7,  the  cases  there  referred  to 
as  being  cases  for  prohibition  are  all  civil.  [Cromp- 
to*,  J.— In  Com.  Dig.  lit.  "  Prohibition,"  F.  6,  "  Pro- 
hibition lies  if  there  be  a  suit  before  a  spiritual  judge 
for  perjury  in  a  temporal  cause,"  or  "  if  a  suit  be  ex 
officio,  which  requires  an  answer  upon  oath  to  a 
criminal  matter."  1  Sid.  374,  is  referred  to.  And 
the  heading  there  is,  "  If  the  suit  be  for  a  crimi- 
nal matter,"  on  what  ground  should  it  be  confined  to 
crrU  suits  ?  Suppose  a  court  of  sessions  choose  to  try 
a  man  for  perjury,  why  should  not  prohibition  go  ?] 
There  is  only  one  case  on  record  {Gould  v.  Gould,  2 
Uy.  BL  100),  and  that  was  hi  tho  case  of  a  court- 
martial.  [Blackburn,  J. — What  then  is  the  remedy?] 
If  a  man  is  injured  he  has  his  remedy  by  action,  or  he 
may  bring  up  the  judgment  to  have  it  quashed. 
[Cbomjtox,  J. — Suppose  they  proceed  to  hang  a 
man.]  Probably  they  would  subject  themselves  to  the 
same  punishment  [Blackburn,  J.— You  don't 
show  any  case  in  which  a  writ  of  prohibition  has 
been  refused  on  the  ground  that  the  court  to  which  it 
was  to  be  directed  was  exercising  a  criminal  jurisdic- 
tion. MeUish  referred  to  12  Co  Rep.  302.]  That  was 
a  case  of  suit :  (2  Inst  599,  638 ;  3  Inst;  Fitzh.  Nat 
Bre.)  All  the  forms  are  there  framed  as  applicable  to  civil 
(Com.  Dig.  "Prohibition,"  A.)  [Black- 


burn, J.  referred  to  PomfrtCs  case,  Lit  Bep.  1 53.] 
That  was  a  proceeding  by  the  justices  in  a  civil  suit. 
[Cockburn,  C.J. — Have  you  anything  to  negative  the 
jurisdiction  of  the  court  ?  It  is  often  of  greater  im- 
portance that  the  subject  should  not  be  vexed  by 
criminal  proceedings  than  by  civil  process.  Chomp- 
ton,  J. — I  have  no  doubt  the  court  may  grant  the 
writ  ex  mero  motuJ]  The  coroner  was  an  ancient 
common  law  officer;  his  functions  ■  arc  laid  down: 
(1  Bla.  Com.  lib.  1 ;  Hale's  P.  C.  c.  8 ;  Magna  Charts, 
c  17;  Com.  by  Lord  Coke,  2  Inst.  30 ;  Historical  and 
Political  Discourse  of  Law  and  Government  of 
England,  by  Bacon,  1689,  c  67,  s.  23;  Jen-is  on 
Coroners,  24,  32,  44 ;  Hawk.  P.  C.  c  9,  s.  35;  lib.  2, 
c  9  j  Home's  Mirror  of  Justice,  54,  58,  8.  13 ;  stat 
52  Hen.  3,  c  24 ;  1  Edw.  3,  c  10 ;  4  Edw.  1,  c.  2 ; 
1  Bla.  Com.  337,  lib.  1,  c  9 ;  59  Geo.  3,  c  4 ;  Ash- 
ford  v.  Thornton,  1  B.  &  Aid.  405 ;  59  Geo.  3,  c.  46 ; 
18  Edw.  3,  stat  1,  ss.  2,  3 ;  5  &  6  Will.  4,  c.  13, 
were  also  referred  to.  [Blackburn,  J. — Are  there 
any  instances  upon  record  of  the  exercise  />f  such  a 
jurisdiction  between  Magna  Charta  and  the  commence- 
ment of  Queen  Victoria's  reign  ?  I  know  there  have 
been  some  recently,  but  are  there  daring  the  period  I 
name?]  The  burden  of  proving  the  non-existence 
of  the  jurisdiction  now  claimed  lies  on  the  other  side. 
The  statute  De  Officio  Coronatoris,  4  Edw.  1 ;  Brac- 
ton, bk.  3,  c.  5,  fol.  121 ;  Britton,  11,  25 ;  Fleta,  were 
then  referred  to,  to  show  that  jurisdiction  was  once 
given  by  the  statute  using  the  word  u  burnings,"  and 
it  was  urged  that  non-nser  could  not  defeat  the  juris- 
diction if  once  given  :  (fiarnett  v.  Ferrand,  6  B.  &  C. 
620.) 

MeUish  (Feamley  with  him)  in  support  of  the  rule. 
—The  coroner  has  no  jurisdiction  to  hold  an  inquest, 
except  super  visum  corporis  of  a  man.  The  uniform 
practice  agrees  with  Lord  Coke's  Commentary,  2  Inst 
32  :  "  And  what  authority  had  the  coroner  ?  The  same 
authority  he  now  hath  in  cose  when  any  man  come  to 
violent  or  untimely  death,  super  visum  corporis,  &c 
abjurations  and  outlawries,  &c,  appeals  of  death  by 
bill,  &c "  There  is  some  difficulty  in  distinguishing 
lietween  the  authority  of  the  coroner  and  tho  sheriff  in 
his  own  court  The  coroner  is  elected  in  the  County 
Court,  and  makes  the  proclamations  in  cases  of  out- 
lawry in  the  Sheriffs  Court.  In  ancient  times  prose- 
cutions were  instituted  by  way  of  appeal  to  the  coroner, 
who  was  to  institute  a  preliminary  inquiry,  and  to 
direct  whether  the  accused  was  to  be  imprisoned  or 
pledges  were  to  be  taken:  (4  Edw.  1 ;  Bracton,  c  7, 
8,  22,  27.)  Fleta  agrees  with  Bracton.  The  Mirror 
states  so  many  things  respecting  the  office  of  coroner, 
which  are  clearly  not  law,  that  the  book  is  not  of  much 
authority  on  the  point  In  the  part  immediately  pre- 
ceding the  passage  relied  on  by  the  other  side,  the 
Mirror  speaks  of  the  practice  of  inquiry  by  the  coroner 
into  burnings  as  obsolete  then.  Lord  Coke,  2  Inst  271 ; 
Hale  P.  C.  57  ;  Slaundford  P.  C.  51 ;  and  Coin.  Dig. 
"Officer  Coroner,*  G.  5,  all  agree  that  the  coroner's  juris- 
diction to  hold  inquests  exists  only  in  cases  of  super 
visum  corporis.     (He  was  then  stopped  by  the  court.) 

June  11.— Cockburx,  C.J.—  I  am  of  opinion  that 
this  rule  must  be  made  absolute,  on  the  ground  that  a 
coroner  holding  an  inquest  in  case  of  a  fire  is  acting 
beyond  the  proper  limits  of  his  office  and  jurisdiction. 
We  have  the  authority  of  three  of  the  very  greatest 
writers  who  have  expounded  and  illustrated  the  law  of 
England  for  saying  that  the  office  of  a  coroner  to  hold 
inquests  is,  with  reference  to  felonies,  limited  to  the  case 
of  "  on  view  of  the  body."  And  Lord  Coke  and 
Hale  both  lay  down  that  law  in  very  clear,  distinct, 
and  explicit  terms  ;  it  is  adopted  by  Comyn  in  his 
Digest,  without  the  expression  of  any  doubt  on  his 
part ;  and  I  should  conceive  that  those  authorities  are 
sufficient,  in  the  absence  of  statutory  enactments  to 
the  contrary,  to  make  good  the  proposition  of  law  which 
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is  supported  by  such  authority.  Besides  that,  there 
seems  to  have  been — certainly  from  the  time  of  24 
Hen.  6,  down  to  the  last  ten  or  twenty  years — an  uni- 
form abstinence  from  the  exercise  of  any  snch  juris- 
diction. It  is  difficult  to  conceive  that  if  it  had  formed 
any  part  of  the  duty  of  a  coroner  to  hold  inquisitions 
not  only  in  the  case  of  homicide,  but  in  the  case  of 
other  felonies,  arson  included,  that  duty  would  not 
have  been  exercised;  and  the  total  omission  of 
any  act  of  the  kind,  so  far  as  we  can  ascertain, 
during  a  period  of  several  hundred  years,  combined 
with  the  authorities  to  which  I  have  referred, 
satisfies  my  mind  that  such  a  jurisdiction  cannot 
exist.  But  independently  of  that,  we  have  a  cer- 
tain degree  of  exposition  of  the  law  in  what  has  been 
done  by  the  Legislature,  for  the  office  of  coroner  having 
ceased  to  be  held  by  the  great  men  in  the  counties,  and 
having  become  for  the  most  part  exercised  by  profes- 
sional men,  who  could  not  afford  to  give  their  time  and 
trouble  without  remuneration,  the  Legislature  has  upon 
several  occasions  since  the  time  of  Henry  VII.  provided 
for  the  remuneration  of  coronen  with  respect  to  the 
duties  they  had  to  discharge ;  and  we  find  that  the 
remuneration  of  coroners  has  in  these  statutes  been 
limited  to  the  cases  of  inquests  held  upon  the  bodies  of 
persons  killed  either  by  design  or  by  misadventure. 
Now  I  think  from  that  we  may  very  fairly  infer  that  the 
Legislature  did  not  consider  that  coroners  possessed  the 
jurisdiction  now  contended  for ;  because,  if  they  did,  it 
would  have  been  their  duty  to  exercise  that  jurisdiction 
in  discharge  of  the  duties  of  the  office ;  and,  as  the 
Legislature  has  proceeded  upon  the  principle  of  not 
calling  upon  them  to  discharge  duties  gratuitously,  I 
cannot  but  think  that  the  Legislature,  if  it  had  con- 
sidered it  was  part  of  the  duty  of  coroners  to  hold 
inquests  in  cases  of  fire  or  arson  with  a  view  to  ascer- 
tain if  arson  had  been  committed,  it  would  have 
taken  care  that  they  should  be  remunerated, 
there  being  no  conceivable  reason  why,  if  it  was 
their  duty  to  hold  such  inquests,  they  should 
not  be  remunerated.  The  only  difficulty  which 
the  question  presents  is,  that  which  arises  upon  the 
statute  De  Officio  Coronatoris,  and  upon  the  authorities 
of  Fleta  and  of  Britton  which  have  been  referred  to  in 
the  course  of  the  argument*  And  certainly  the  lan- 
guage of  the  statute  4  Edw.  1,  De  Officio  Coronatoris, 
would,  at  first  sight,  present  some  difficulty,  inasmuch 
as  that  speaks,  not  only  of  men  suddenly  slain  and 
wounded,  but  of  houses  broken,  which,  at  first  sight, 
might  seem  to  imply  that  it  was  the  duty  of  a  coroner, 
in  case  of  burglary  and  housebreaking,  to  hold  an  in- 
quest upou  the  place  with  a  view  to  ascertain  the  cir- 
cumstances attending  it.  I  think  that  Mr.  Mellish  has 
removed  any  difficulty  which  at  first  sight  might  have 
been  created  by  the  language  of  the  statute,  by  show- 
ing how  plainly,  beyond  all  possibility  of  doubt,  it  was 
more  or  less  an  abridgment  of  the  law  as  it  had  been 
expounded  by  Bracton,  and  with  a  view  of  more  clearly 
commenting  on  what  the  law  was  from  which  the  lan- 
guage of  the  statute  was  taken.  And,  in  the  terms  of 
Bracton,  one  finds  that  he  was  speaking  either  of  the 
case  of  appeal  on  felony,  or  other  appeal,  or  of  the  in- 
quest to  be  held  by  the  coroner  super  visum  corporis  in 
ease  of  homicide  or  sudden  death.  I  think,  if  there 
was  any,  that  difficulty  is  removed  by  looking  to  see 
what  is  to  be  found  in  Bracton  as  affording  a  satisfac- 
tory exposition  of  what  was  the  meaning  of  the  lan- 
guage used.  I  think  also  with  regard  to  the  language  of 
the  statute  of  Marlbridge,  Mr.  Mellish  has  given,  so  far  as 
a  statute  so  obscurely  worded  can  be  explained,  a  satis- 
factory explanation;  but  I  do  not  go  the  length  of 
saying  that  all  doubt  or  difficulty  is  entirely  removed. 
But  when  we  find  that  from  the  time  these  statutes 
ware  passed,  so  far  as  we  have  evidence  upon  the  sub- 
ject or  light  has  been  thrown  upon  it,  this  jurisdiction 
has  never  been  exercised  except  on  a  contemporaneous 


exposition  of  the  statute  conformable  to  that  of  the 
great  authors  to  whom  I  have  referred,  and  from  the 
time  of  the  passing  of  the  statutes  we  find  there  are 
these  great  authorities  who  declare  in  terms  wholly 
unambiguous,  clear,  explicit  and  positive,  what  the  lair 
is,  I  think  it  is  not  because  we  find  in  what  I  cannot 
but  conceive  is  a  very  inferior  authority  as  compared 
with  that  to  which  I  have  referred,  namely,  the  autho- 
rity of  Hawkins,  the  contrary  laid  dewn,  that  even 
there  the  expression  of  a  doubt  ought  not  to 
shake  our  confidence  in  the  authority  of  such  men 
as  Lord  Coke,  Hale  and  Comyn.  With  regard 
to  its  importance  to  the  public  two  opinions 
may  be  entertained.  I  do  not  express  any;  all  1 
can  say  is,  if  snch  a  jurisdiction  is  to  be  exercised  os 
the  part  of  coroners  as  to  other  felonies— for  the 
argument  goes  the  length  of  contending  that  they  have 
the  right,  as  well  in  the  case  of  other  felonies  as  in 
case  of  burning  houses — if  they  are  to  exercise  such 
a  jurisdiction  after  the  lapse  of  500  or  600  yean,  kt 
the  jurisdiction  be  confirmed  by  the  authority  of  the 
Legislature,  and  not  revived  by  the  simple  arbitrary 
discretion  of  the  coroners  themselves,  some  of  when 
think  they  have  that  jurisdiction,  others  do  not  choose 
to  exercise  it,  and  some  think  it  is  better  to  abstam 
from  H.  If  it  is  desirable  for  the  publio  good  that 
such  a  jurisdiction  should  be  exercised  by  coronen,  the 
Legislature  would  no  doubt  have  interposed.  As  s 
now  stands,  it  is  not  the  law,  and  all  we  have  to 
do  is  to  interpret  the  law. 

Wiohtbian,  J. — This  is  a  case  of  a  very  angular 
application,  and,  as  I  understand  it,  new;  and  as  there 
have  been  many  inquests  of  late  holden  on  questions  of 
burning,  and  as  there  is  no  decision  which  has  been 
cited  as  to  the  extent  of  the  jurisdiction  of  the  coroner,. 
I  should  have  wished  to  have  compared  the  different 
cases  that  have  arisen  upon  this  subject,  and  to  have 
looked  more  accurately  than  I  have  had  an  opportunity 
of  doing  into  the  different  authorities  upon  the  subject 
But  as  my  Lord  Chief  Justice  and  my  brother  Black- 
burn entertain  a  dear  opinion  upon  the  subject,  and  at 
I  am  disposed  to  agree  with  them,  I  do  not  think  it 
necessary  to  raise  any  doubt  that  may  cause  any  delay 
in  our  decision.  It  appears  to  me  that  the  view  takes- 
by  my  Lord  Chief  Justice  is  entirely  well  founded,  and 
it  is  in  accordance  with  my  own  view  of  the  case;  and 
whatever  the  original  jurisdiction  of  a  coroner  may 
hare  been,  it  was  in  the  first  instance  limited  to  a 
great  extent  by  the  statute  of  Magna  Charts,  and  that 
has  ever  since  confined  the  jurisdiction  in  some  parti- 
cular cases  that  have  been  mentioned.  The  statute  De 
Officio  Coronatoris,  which  is  chiefly  directed  to  the 
holding  of  inquests  on  deaths,  though  there  an 
other  matters  mentioned,  namely,  one  as  to  inquiring 
of  housebreaking;  that  is  stated  by  my  Lori 
Coke  only  to  relate  to  such  inquiries  of  house- 
breaking as  concerned  the  death  of  a  man.  With 
respect  to  the  other  powers  that  are  given  to  the 
coroner  with  respect  to  appeals,  they  stand  on  an  en- 
tirely different  footing  from  the  inquisition  super  ***** 
corporis.  Bnt  the  great  point  on  which  I  am  chiefly 
resting  is  this,  that  from  that  time  downwards  there 
has  been  no  instance  that  has  been  brought  before  m\. 
that  has  not  been  explained.  There  are  only  two  or 
three  (although  there  have  been  several  lately  at 
different  times),  there  are  only  two  or  three  instance* 
m  which  the  sheriff  has  taken  any  inquest  of  office  ex- 
cept those  which  were  upou  the  death  of  the  body. 
Now,  Lord  Coke,  in  terms— and  his  authority  is  of  the 
highest — says  that  a  coroner  has  no  power  to  hold  say 
inquest  of  office  except  on  treasure  trove,  or  some  other 
matter  not  now  in  question.  But  he  cannot  make  soy 
inquiries  of  any  felonies  except  it  be  touching  tat 
death  of  a  man ;  as  he  says,  the  sheriff  can  make  oo 
inquiry  of  the  death  of  a  man,  though  he  might  at 
criminal  law  have  made  inquiries  of  all  other  fWoniev 
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Bat  he  contrasts  the  duties  and  powers  of  sheriffs  and 
coroners  in  that  maimer.  Anciently,  sheriffs  could 
bold  any  inquisitions  of  any  felonies  except  of 
death;  and  for  the  same  reason  anciently  coroners 
could  hold  no  inquisitions  respecting  felonies,  ex- 
cept it  was  on  the  death  of  a  man.  I  find 
that  is  fortified  by  the  very  high  authority  of  Lord 
Chief  Baron  Hale,  who  says  that  without  custom  the 
coroner  hath  no  authority  to  take  any  inquisition  other 
than  on  death.  Now,  it  is  true  there  is  a  dictum,  though 
no  authority,  to  the  contrary,  except  it  is  in  Haw- 
kins' Pleas  of  the  Crown.  There  Serjeant  Hawkins 
says,  the  statute  being  only  directory,  the  coroner  can- 
not be  charged  with  any  breach  of  duty  for  what  is 
lawfully  performed,  thou^i  not  mentioned  in  it.  There 
are  some  offices  mentioned  as  to  inquiries,  and  burning 
■  one.  But  all  those  are  open  to  this  observation, 
mat  there  is  a  great  obscurity  in  those  ancient  offices ; 
they  are  not  uniformly  agreed  upon  or  always  cer- 
tain to  be  perfectly  understood.  After  all,  the  best  ex- 
position that  is  found  of  those  ancient  duties  and  offices 
u  that  of  the  custom ;  and  I  do  not  find,  except  in  very 
late  periods,  there  has  been  any  instance  of  the  exercise 
of  each  a  duty  as  that  which  is  now  sought  to  be  esta- 
blished, or  that  coroners  have  held  any  such  inquisi- 
tion as  that  now  contended  for.  It  is  said  the  exercise 
of  such  an  office  may  be  beneficial.  I  know  not 
how  that  may  be.  On  the  other  hand,  it  is  said,  on 
many  occasions  it  may  lead  to  great  vexation;  and 
mere  may  be  very  good  ground  for  that  On  the 
whole,  it  seems  to  me,  it  has  not  been  made  out  to  my 
sansfaction  that  the  coroner  has  jurisdiction  or  autho- 
rity to  hold  such  inquests  as  this  in  question 

Blackburn,  J. — I  am  of  the  same  opinion.  In 
tins  case  we  are  called  upon  to  prohibit  a  coroner  from 
proceeding  to  hold  an  inqnest  on  a  burning,  on  the 
ground  that  the  coroner  in  holding  it  would  be  acting 
beyond  his  jurisdiction ;  and  that  we  have  power  to  do 
so,  where  he  is  acting  beyond  his  jurisdiction,  I  think 
was  sufficiently  established  in  the  early  course  of 
the  argument.  The  question  that  now  remains  is, 
whether  a  coroner  has  or  has  not  jurisdiction  to  hold 
such  an  inqnest.  It  is  said  that  he  bad  at  common 
law  that  jurisdiction  with  many  others  more  extensive ; 
and  that  though  Magna  Charta  has  taken  away  many 
parts  of  his  jurisdiction,  that  jurisdiction  which  he  had 
at  common  law  is  still  left  untouched,  either  by  Magna 
Charta  or  any  subsequent  statute.  Now  in  the  first 
plan,  considering  that  the  jurisdiction  has  not  been 
exercised,  certainly,  till  quite  recent  times— -it  has  not, 
in  fast,  practically  been  exercised  for  a  very  long  time — 
I  think  it  lies  on  those  who  say  it  existed  at  common 
law  to  show  reasons  for  believing  it  existed  at  common 
law,  and  was  not  taken  away  by  the  earlier  statutes  — 
Magna  Charta  and  others.  The  manner  in  which 
jsmdiction  is  shown  to  exist  at  common  law,  is  by 
proving  h  has  been  used  in  practice,  showing  it  by 
eridence  of  records  and  other  ways  to  show  that 
the  jurisdiction  has  in  fact  been  exercised,  or 
to  show  by  a  decided  case  that  it  has  been  sup- 
ported, or  on  the  authority  of  the  great  writers  that 
men  common  law  jurisdiction  is  laid  down  by  them. 
In  tins  case,  as  far  as  I  can  perceive,  there  is  a  total 
iauore  of  anything  to  shown  any  such  juiisdiction  on 
the  part  of  the  coroner.  As  to  the  authority  of  text- 
writers  I  think  I  am  not  wrong  in  saying  that  Staund- 
fonf  s  Pleas  of  the  Crown  is  one  of  the  highest ;  and  if 
I  find  the  greatest  authorities — Lord  Coke,  Hale, 
and  Chief  Baron  Comyn — and  all  the  text-writers  lay 
down  the  same  doctrine  that  a  coroner  has  no  right  to 
hold  an  inquisition  except  in  the  one  case  upon  the  view 
of  a  body  lying  dead,  then,  if  the  authority  of  decided 
cases  and  entries  on  the  records  show  that  the  jurisdic- 
tion has  been  exercised  in  only  two  decided  cases  that 
have  been  brought  before  us,  I  cannot  doubt  that  the 
who  started  this  new  jurisdiction  have  made 


research  and  brought  everything  they  can  forward.. 
The  only  two  instances  are  those  in  the  city  of  London — 
two  inquisitions  concerning  burning,  held  before  the 
sheriff  and  the  coroner,  not  (be  it  remarked)  by  the 
coroner  on  view,  but  in  the  court  of  the  sheriff  and 
coroner,  and  before  the  sheriff  and  coroner.  Mr- 
Mellish  explained  in  the  course  of  the  argument,  and 
there  is  much  ground  for  saying,  that  that  has 
reference  to  the  ancient  court,  and  these  two  instances 
are  not  in  point.  Now  the  other  instance  we  have- 
is  as  early  as  the  27  Edw.  3,  in  the  Book  of  Assizes : 
we  have  there  the  King's  Bench  acting  by  sending 
back  an  indictment  set  before  them  by  the  coroner 
with  other  indictments,  giving  as  a  reason,  according 
to  the  reporter  of  the  Book  of  Assizes,  that  the  coroner 
cannot  hold  any  inquisition  except  upon  the  view  of 
the  body  on  a  special  writ  sent  to  him  for  that  pur- 
pose— certainly  a  strong  authority  to  show  what  was 
considered  to  be  the  law  al  the  time  of  Edw.  IIL 
Again,  in  the  reign  of  Hen.  VI.  we  find  the  same  point 
stated,  though  it  was  not  the  point  of  decision  before 
the  judges.  It  appears  there — but  whether  it  was  one 
of  the  Serjeants  arguing  as  counsel  or  one  of  the  judges- 
discussing  the  matter  does  not  appear  on  the  face  of 
the  book — but  we  find  it  stated  as  clear  law,  except  of 
custom  the  coroner  cannot  hold  an  inquisition  of  a 
felony  save  m  the  case  of  the  view  of  a  dead  body,  and 
no  authority  or  instance  is  brought  to  the  contrary. 
The  only  authority  that  has  been  brought  before  us  to 
show  its  existence  is  that  of  Magna  Charta  and  other 
statutes.  The  passages  nro  very  obscure  and  difficult 
to  interpret,  and  which  if  they  stood  alone  might  lead 
one  to  suppose  the  coroners  held  something  of  the  sort. 
Beyond  these  there  are  the  passages  in  the  Mirror,  Fleta 
and  Bracton.  I  think  there  is  sufficient  to  show,  if  everthe 
jurisdiction  existed  then,  the  ancient  Magna  Charta  took 
away  some  of  the  jurisdiction  ;  and  I  think  the  common 
office  having  been  continued  for  many  hundred  years,, 
and  considering  the  universal  opinion  of  the  text- 
writers— the  only  doubt  being  suggested  by  Hawkins, 
who  is  not  to  be  considered  in  the  same  class  of  great 
authorities  and  text-writers  with  Hale,  Comyn  and 
Lord  Coke— that  being  so,  I  doubt  exceedingly  if,  by 
the  ancient  common  law,  the  coroner  had  jurisdiction, 
if  not  upon  the  construction  of  the  early  statutes ;  we 
must  take  it  there  has  been  a  construction  put  on  them 
which  we  are  bound  to  follow,  and  we  are  bound  by  that 
to  say  it  is  taken  away.  It  is  true,  if  there  had  been  a 
statute  giving  them  jurisdiction,  that  is  not  to  be  abro- 
gated by  mere  non-user.  But  the  fact  that  a  par- 
ticular meaning  has  been  put  upon  a  statute,  and  the 
law  has  been  taken  to  be  such  as  it  has  existed  for 
many  hundred  years,  that  is  conclusive  and  abundant 
reason  for  saying  the  construction  of  the  early  statute 
is  this,  if  it  is  asserted  to  give  a  jurisdiction  it  has  not 
been  used  for  a  hundred  years,  and  jurisdiction  never 
has  been  taken  away  in  the  early  times  by  the  con- 
struction of  a  statute.  I  need  only  say  further,  my 
brother  Crompton,  who  has  been  obliged  to  leave  the 
court,  has  authorised  me  to  say  be  is  perfectly  agreed 
in  taking  this  view  of  the  matter;  the  only  matter 
upon  which  he  required  explanation  was  the  enactments 
of  the  statute  De  Officio  Coronatoris,  which  he  did  not 
understand.  Mr.  Mellish's  explanation  of  it  was,  fc> 
his  mind,  quite  satisfactory,  and  he  hud  no  doubt  as  to» 
the  judgment  that  ought  to  be  pronounced. 

CocKBURir,  C.J. — We  did  express  during  the  argu- 
ment our  opinion  upon  the  question  whether  a  prohibi- 
tion could  issue.  We  entertain  no  doubt  that  a  writ  of 
prohibition  is  one  that  this  court  ought  to  issue,  just  as 
much  to  control  a  court  of  criminal  jurisdiction  in 
committing  an  excess  of  jurisdiction,  as  in  the  case  of 

a  civil  action.  Rule  absolute. 

Tuesday,  June  12. 

Reo.  v.  White  and  another. 

Coroner**  inquest — Second  inquiry — CertiorarL 
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Rbo.  v.  Thk  Inhabitants  of  Buailsford— Mouton  v.  Bramxer. 


[C.  B. 


A  coroner  is  not  authorised  to  hold  a  fecund  inquiry 
on  the  same  subject-matter  until  afer  thefrst  has  been 
brought  before  the  court  by  certiorari  and  quashed. 
In  this  case  an  inquest  had  been  held  at  Birmingham 
on  the  body  of  Emily  Stafford,  a  young  woman,  nineteen 
yean  of  age,  when  a  verdict  was  returned  to  the  effect 
that  she  died  from  exhaustion  brought  on  by  disease. 
Something  transpired,  however,  to  lead  the  coroner  to 
arrest  the  burial  and  to  hold  a  second  inquest.  Ac- 
cordingly a  second  jury  was  empanelled,  and  the 
investigation  was  proceeded  with,  when  from  evidence 
produced  tending  to  show  that  means  had  been  used  to 
bring  about  abortion,  the  jury  found  "  That  the  de- 
ceased had  been  wilfully  murdered  by  White,  and  that 
Mrs.  Fisher  was  an  accessory  before  the  fact."  Sub- 
sequently a  rule  was  obtained  for  a  certiorari,  calling 
on  the  coroner  to  show  cause  why  the  second  inqui- 
sition should  not  be  brought  up  with  a  view  to  iU  being 
quashed,  on  the  ground  that  it  was  not  competent  for 
a  coroner  to  hold  two  inquests  for  the  same  matter ; 
that  he  had  no  jurisdiction  to  hold  the  second  inquest, 
the  first  being  valid  and  unquashed. 

Field  now  showed  cause.— In  Britton,  Wingate's 
edition,  p.  4,  it  is  said,  if  the  coroner  on  the  first 
inquiry  suspect  concealment  of  the  truth,  let  the  inquiry 
be  made  again  and  again.  [Cromptox,  J. — He 
might  apply  to  this  court  from  time  to  time  for  a 
melius  inquirendo,  otherwise  one  does  not  see  how  pro- 
ceedings could  be  carried  on,  because  there  might  be 
inconsistent  verdicts;  if  that  happened  so,  and  a 
committal  ensued,  which  set  of  depositions  would  be 
used  ?]  If  two  inquiries  had  been  held,  the  last  one 
is  that  upon  which  he  would  be  indicted.  A 
melius  inquirendu  usually  went  to  the  sheriff;  it  was  to 
relieve  against  misconduct.  The  authorities  referred  to  on 
moving  for  this  rule,  were  2  Hale's  V.  C.  59 ;  Year  Book, 
2  RcL  3  &  21  Edw.  4,  c  70 ;  but  on  examination  they 
will  be  found  to  be  adverse  to  this  rule.  The  passage 
in  Hale  which  supposes  that  the  first  inquiry  was  not 
super  visum  corporis,  is  an  error,  as  will  appear  upon 
turning  to  th;  Year  Book.  Many  cases  are  to  be  found 
of  two  inquiries ;  but,  with  the  exception  of  that  men- 
tioned in  Hale,  none  in  which  the  first  has  not  been 
quashed.  A  passage  in  2  Hale's  P.O.  p.  59,  has  been 
considered  as  luying  down  the  law  that  a  second 
inquest  can  only  be  held  when  the  first  inquest  was  not 
super  visum  corporis*  I^ord  Hale  says,  "  and  there- 
fore if  the  coroner  take  an  inquisition  without  view  of 
the  body,  he  may  take  a  second  inquisition  super  visum 
corporis,  and  that  second  inquisition  is  good,  for  the 
first  was  wholly  void ;"  but  the  cases  referred  to  in  the 
year-bovdes  show  that  the  first  inquest  was  super  tiswn 
corporis,  therefore  it  is  not  necessary  that  the  first 
should  be  void  to  enable  the  coroner  to  hold  a  second. 
[Cockbukn,  C.J.  —  The  embarrassing  point  is  the 
great  inconvenience  that  would  arise  if  a  coroner  ex 
mero  motu  were  to  hold  several  inquiries ;  but  I  think, 
upon  looking  to  the  construction  of  the  language  of  the 
case  in  2  Rd.  3,  he  may  well  come  to  the  conclu- 
sion that  the  first  inquiry  was  held  to  be  bad  for  the 
insufficiency  of  the  indictment,  the  words  super  visum 
corporis  being  probably  omitted ;  and  you  don't  find  a 
man  so  accurate  as  Lord  Hale  stating  that  a  proceeding 
hud  been  set  aside  without  sufficient  authority.] 
(Fleta,  37,  s.  3 ;  Mirror  of  Justice ;  UmphrevQle,  45, 
were  also  referred  to.) 

Cockbgux,  CmJ. — We  need  not  trouble  you,  Mr. 
Kennedy ;  we  have  the  authority  of  Lord  Hale  and  the 
universal  practice.  The  only  way  in  which  a  second 
inquiry  can  be  made  is  by  an  application  to  set  aside 
and  quash  the  first.  In  the  present  case  the  second 
inquest  was  obviously  bad ;  the  rule  will  therefore  be 
absolute.  —  Rule  absolute. 

Thursday,  June  21. 

Rbo.  ».  Thk  Inhabitants  of  Braiiaford. 

Highway — Indictment  for  nonrepair  ~  Road  impas- 


suble  in  winter — Dedication — New  trial  for  vtit- 

direction  after  verdict  Jor  defendant. 

Indictment  for  nonrepair  of  a  road,  tried  before 
Pollock,  C.B.,  at  the  Derbyshire  spring  assizes,  and  • 
verdict  found  for  the  defendants. 

It  appeared  that  there  was  a  conflict  of  testimony 
as  to  whether  the  road  in  question  was  passable  in 
winter,  and  had  been  used  during  that  season,  and 
the  learned  judge  in  his  summing-up  expressed  great 
doubt  whether  there  could  be  a  dedication  of  a  road 
which  was.  impassable  in  winter,  and  at  the  close  of  the 
summxT-np  said :  "  I  might  have  stopped  the  case  i£ 
there  hud  not  been  some  evidence  of  user  during  the 
winter,  for  I  do  not  see  bow  you  can  infer  the  dedica- 
tion of  a  road  to  the  public  which  is  impassabls  in. 
winter." 

'  A  rule  nisi  having  been  granted  for  a  new  trial  on 
the  ground  of  misdirection, 

Mellor  {Lush  and  S.  Bristowe  with  him)  showed 
cause. — As  to  the  misdirection  Ballard  v.  Dytos,  1 
Taun.  279,  and  The  Marquis  of  Stafford  v.  Coynes,  7 
B.  &  C.  257,  were  cited.  Secondly,  the  verdict  having 
been  found  for  the  defendant,  there  is  no  ground  for  a 
new  trial :  (JZ.  v.  Russell,  3  E.  &  B.  943 ;  R  v.  Jdssios, 
29  L.  J.  133,  M.C.) 

Macaulay,  Hayes,  Serjt.  and  Field,  in  support  of  tb» 
rule,  were  not  called  upon. 

Wightman,  J. — I  am  of  opinion  that  in  this  case 
there  was  a  misdirection  oy  the  learned  judge.  There 
can  be  no  reasonable  doubt  that  the  jury  may  hire 
been,  and  probably  were,  misled  by  the  direction  of  the 
learned  judge.  The  evidence  was  not  all  one  way 
[His  Lordship  here  cited  from  the  summing  up 
the  passage  above  extracted].  There  are  some  other 
passages  to  which  objection  might  have  been  taken, 
but  they  are  not  mentioned  in  the  rule ;  e.  g^  he  saya, 
that  u  from  mere  user  the  jury  could  not  find  a  verdict 
that  it  was  a  public  way ;  but  that  there  must  be  a 
dedication;"  without  telling  the  jury  that  user  was 
evidence  of  a  dedication.  Then  as  to  the  other  poist 
about  granting  a  new  trial  after  the  verdict  for  the 
defendant,  whatever  may  have  been  the  rule  long  ago, 
as  said  by  Lord  Campbell  C.  JM  in  R  x.  Russell,  it  his 
since  been  materially  modified :  first,  by  suspending  the 
judgment  to  enable  the  Crown  to  move;  and  after- 
wards directly  by  granting  a  rulo  for  a  new  tnsL 
Certainly,  the  direct  mode  is  the  more  convenient  ooe 
in  cases  to  which  it  can  be  applied*  It  was  said  is 
R  v.  Russell,  and  also  in  R.  v.  Johnson,  that  where 
the  indictment  charges  directly  a  misfeasance  it  may 
be  a  question  whether  the  court,  in  exercising  its  dis- 
cretion, would  grant  a  new  trial ;  but  a  distinction  was 
taken  between  a  charge  of  misfeasance  and  one  of  non- 
feasance. This  is  an  indictment  for  nonrepair  of  a 
highway,  and  it  is  in  the  nature  of  a  civil  proceeding 
to  try  the  obligation  of  the  parish  to  repair.  It  seems 
to  me  that  there  is  no  reason  why,  where  the  rale  is 
moved  for  on  the  ground  of  misdirection,  and  not  as 
against  evidence,  there  being  a  conflict  of  testimony, 
we  should  not  adopt  the  direct  practice.  The  rale 
will  therefore  be  absolute. 

Blackbubx,  J.  delivered  a  similar  judgment 

Rule  absolute  for  a  new  tM 


COURT  OF  COMMON  BENCH. 

Reported  by  Dahikl  Thomas  Etass  and  R.  Yacohi* 
Williams,  Eaqra.,  BarristenMtt-Law. 


Morton  v.  Bramkkr. 
Poor-rate — Precise  demand — Fraction  of  a  farthmc* 
If  the  amount  of  the  proportion  of  the  rate  which  a 
ratepayer  was  to  pay  comes  to  a  certain  sum  end 
the  fraction  of  a  farthing,  he  is  not  bound  to  pet 
the  fraction,  and  a  demand  by  the  overseer  of  the 
sum  and  a  farthing  is  bad. 
On  the  20th  March  1860  William  Bramner  (the  e- 
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Ex.] 


APPLETON   0.   MORRAT  AND  ANOTHER. 


[Ex. 


spondent),  by  his  attorney  Mr.  C.  H.  Cooper,  appeared 
it  March,  in  the  Isle  of  Ely,  before  two  justices  of  the 
peace  for  the  said  isle,  pursuant  to  a  summons  pre- 
Tiooslj  served  on  the  respondent,  granted  upon  the  in- 
fOTiuticn  of  George  Norton  the  appellant,  and  one  of 
the  overseers  of  the  poor  of  the  hamlet  of  Wimblington, 
in  the  said  Isle  of  Ely,  requiring  the  respondent  to 
*hov  cause  why  he,  u  being  a  person  duly  rated  and 
assessed  to  the  relief  of  the  poor  of  the  said  hamlet, 
issud  by  several  rates  made  on  the  8th  Nov.  1859 
(hereinafter  called  the  first  rate),  and  on  the  31st  Jan. 
1860  (hereinafter  called  the  second  rate),  in  the 
sereral  sums  of  I*.  bd.  and  1*.  9j<J.,  had  not  paid  the 
sam^,  or  any  part  thereof,  but  had  refused  so  to  do." 
Toe  miking,  allowance  and  publication  of  each  rate 
was  duly  proved.  The  respondent  was  assessed  in  each 
rate  upon  a  rateable  value  of  AL  As.  6dL  The  fiaft 
rate  was  at  Ad.  in  the  pound,  and  the  second  rate  was 
at  bd.  in  the  pound.  Demands,  of  which  the  follow- 
ing are  copies,  were  proved  to  have  been  served  per- 
sonally on  the  respondent  for  each  rate. 

As  to  the  first  rate — 

"No.  11.   u  Wimblington  Poor-rate  Demand  Note. 
"To  Wm.  Bramner,  of  Wimblington. 

"The  overseer  of  the  parish  of  Wimblington  de- 
mands payment  of  the  poor-rate,  made  the  8th  Nov. 
1859,  due  from  yon,  with  the  arrears  of  the  former 
rate  previously  due  as  below : — 

Assessable  value,  AL  As.  Ad.  ;  amount  of    s.     d. 

rate  Ad.  in  the  pound 1     5 

Previous  arrear    0    0 


1     5 

(Signed)  "  John  Thompson,  Collector." 

As  to  the  second  rate — 
"No.  11.  "Wimblington  Poor-rate  Demand  Note. 

44  To  Wm.  Bramner,  of  Wimblington. 
u  The  overseer   of  the  parish  of  Wimblington  de- 
mands payment  of  the  poor-rate  made  the  31st  day  of 
Jan.  I860,  due   from   you,  with  the  arrears   of  the 
former  rate  previously  due  as  below : — 
Assessable  value  AL  As.  Ad. ;  amount  of    s.     d. 

rate  at  bd  in  the  pound 1     9j 

Previous  arrear    1     5 


3  2} 
(Signed)  "  John  Thompson,  Collector." 
On  the  part  of  the  respondent  it  was  contended  that 
both  rates  were  altogether  void,  inasmuch  as  they  were 
monied  out  wrong ;  that  is  to  say,  the  first  rate  being 
at  4dL  in  the  pound  on  4/.  As.  Ad\,  amounted  to  Is.  4f<?. 
and  a  fraction  of  another  farthing  only,  instead  of 
154;  and  the  second,  being  at  bd.  in  the  pound, 
amounted  to  Is.  9<£  and  a  fraction  of  a  farthing  only, 
instead  of  Is.  9±d.  And  further,  that  the  demand  in 
each  case  was  insufficient,  as  the  precise  sum  due,  and 
no  more,  should  have  been  demanded.  As  an  autho- 
rity the  decision  of  Gibbs,  C.  J.,  in  the  case  of  HurreU 
t.  Wink,  2  B.  Moore,  41 7 ;  8  Taunt  369,  was  cited ;  and 
it  was  submitted  that  it  was  patent  from  the  rate  that 
the  precise  sum  properly  due  was  in  each  case  less  than 
the  amount  actually  demanded.  No  tender  of  any  sum 
whatever  had  been  made  by  the  respondent.  There 
*ere  at  the  same  petty  sessions  thirty-five  other  cases 
is  which  the  same  attorney  appeared,  and  he  stated 
that  he  should  raise  the  same  question  in  each  case. 
The  magistrates  in  a  previous  case  at  the  same  petty 
sessions  decided  against  the  objection,  on  the  ground 
that  the  defence  properly  constituted  ground  of  appeal, 
and  that  an  error  in  the  rate-book  could  not  be  set  up 
as  a  defence  to  a  distress,  the  validity  of  the  rate  not 
having  been  tested  by  appeal  Mr.  Cooper  refused  to 
demand  a  case,  and  stated  that  Mr.  Naylor,  barrister- 
at-law,  advised  that  the  objections  were  valid,  and  that 
he  would  have  attended  to  support  them,  but  that  he 


been  heard  at  a  previous  petty  sessions,  when  a  similar 
question  was  raised  by  the  same  counsel,  and  overruled 
by  the  magistrates,  who  granted  a  warrant  of  distress, 
which  was  put  in  force,  and  Mr.  Cooper  thereupon 
issued  writs  for  his  clients  against  the  overseers  of 
Wimblington  and  their  assistants  acting  under  the  said 
warrant  of  distress.  The  magistrates  therefore  deemed 
it  expedient  to  decide  the  respondent's  case  in  his 
favour,  so  as  to  allow  an  opportunity  to  the  appellant 
of  demanding  this  case,  and  obtaining  the  opinion  of  a 
Superior  Court  on  the  questions  of  law  thus  raised  and 
insisted  upon  in  an  economical  and  summary  manner. 
The  appellant  (the  overseer)  by  his  attorney  Mr.  W.  L. 
Ollard,  did  accordingly  demand  a  case,  and  entered  into 
the  usual  recognisances;  and  this  case  is  stated  accord- 
ingly. The  hearing  of  the  other  summonses  was  then 
adjourned,  on  the  understanding  that  they  were  to 
abide  the  decision  in  this  case.  The  questions  for  the 
opinion  of  the  court  were — First,  whether  the  respon- 
dent showed  sufficient  cause  for  not  paying  the  two 
rates  in  question,  or  either  of  them;  and  secondly, 
whether  the  magistrates  ought  or  would  have  been 
justified  in  issuing  a  distress-warrant  against  the  re- 
spondent for  the  recovery  of  one  or  both  of  the  rates. 

Keane  for  the  appellant — The  overseers  are  entitled 
to  demand  this  amount.  It  is  their  duty  to  get  in  the 
rate.  Are  they  to  be  responsible  for  the  insufficiency  of 
tbe  coinage  ?  The  demand  is  for  the  amount  of  rate  at 
Ad.  in  the  pound.  But  the  amount,  when  carried  out, 
gives  the  fraction  of  a  farthing.  Nothing  was  ten- 
dered. Hie  right  demand  was  made,  though  the  sum 
total  was  wrongly  expressed.  He  cited  H.  v.  Good- 
burn,  8  Ad.  &  Ell.  508. 

Naylor  for  the  respondent. — The  overseer  is  not 
entitled  to  collect  more  than  is  actually  due.  If  it 
had  been  intended  by  the  Legislature  that  he  should 
collect  a  farthing  or  other  coin  where  a  fraction  of  a 
farthing  or  other  coin  only  is  due,  it  would  have  been 
so  enacted,  as  it  is  in  the  Income-tax  Act  of  1842, 
s.  2.  In  the  absence  of  such  enactment  the  demand 
must  be  for  the  exact  sum,  and  must  be  precise : 
(HurreU  v.  Wink,  2  Moo.)  [Willes,  J.— All  you 
need  say  is,  that  the  demand  is  intentionally  larger  than 
the  overseer  is  entitled  to.] 

Williams,  J. — We  consider  that  this  case  is  laid 
before  us  in  order  that  we  should  determine  the  point 
whether,  where  the  amount  of  a  rate  comes  to  the 
fraction  of  a  farthing,  the  ratepayer  is  bound  to  pay  it. 
We  think  he  is  not.  He  is  not  bound  to  pay  more 
than  his  proportion.  If  I  pay  a  farthing  where  a 
fraction  only  is  due,  not  only  am  I  paying  more  than 
my  fellow-parishioners,  but  the  overseer  is  collecting 
more  than  he  is  authorised  by  the  rate  to  receive.  The 
ratepayer  may  say,  "I  am  willing  to  pay  the  rate  as 
far  as  it  is  possible  to  pay  it,  but  I  can't  pay  a  fraction 
of  a  farthing." 

Willes,  J. — I  am  of  the  same  opinion.  The  case 
of  Bannister  v.  Fordham,  in  Wilson,  is  an  authority  for 
holding  that,  where  an  amount  comes  to  something  less 
than  any  known  coin,  the  ratepayer  cannot  be  called 
upon  to  pay  it. 

Keating,  J. — I  am  of  the  same  opinion.  If  there 
is  any  difficulty  at  all,  it  is  caused  by  those  who  make 
the  rate.      Judgment  for  the  respondent,  with  costs. 


COURT    OF    EXCHEQUER 

Reported  by  F.  IIailkt  and  Jomr  Duxbah,  Esqrs.,  Barrlstcrc- 

at-Law. 


Tuesday,  June  19. 

Applkton  v.  Morrat  and  another. 

Overseers — Recovering  possession  of  lands — Parish 

property,  59  Geo.  3,  c.  12. 
Overseers,  wUh  consent  of  freeholders  of  the  parish, 
were  in  the  habit  of  letting  small  quantities  of  land 
was  engaged  at  Cambridge  assises.    A  similar  case  had  |     Plaintiff  obtained  possession  of  part  under  a  written 
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Appleton  v.  Morbat  and  ahothkb. 


[E: 


agreement,  not  under  seal,  from  some  small  portion 
of  the  freeholders,  for  ninety-nine  gears,  at  5s.  a 
gear,  payable  to  the  overseers ;  he  paid  no  rent  at 
all  The  overseers  demanded  possession,  and  sent 
a  notice  in  compliance  with' the  59  Geo.  3,  c.  12, 
requiring  possession ;  but  the  notice  was  served  upon 
the  plaintiff's  daughter,  and  not  upon  the  premises. 
Justices  directed  the  constable  to  give  the  overseers 
possession ;  which  he  did.  In  an  action  of  trespass 
for  doing  so: 
JSeld,  personal  service  of  the  notice  upon  the  tenant  m 
possession,  demanding  possession,  was  not  required 
bg  the  59  Geo.  3,  c.12,  ss.  24,  25,  and  that  service 
in  this  case  was  sufficient. 

This  was  an  action  of  trespass  in  a  coal  yard,  and 
for  taking  the  plaintiff's  van,&c.  Plea — General  issue  by 
stat.  59  Geo.  3,  c.  12,  s.  17,  and  others.  It  appeared 
that  the  overseers  of  a  parish  had  been  in  the  habit  of 
letting,  with  the  consent  of  the  freeholders  in  the  parish, 
•small  pieces  of  land  there.  The  plaintiff  had  Applied 
to  some  twenty  of  these  freeholders  to  let  to  him  in 
writing  (not  under  seal),  the  land  in  question  (about 
twenty-nine  perches),  upon  which  this  trespass  was  said 
to  hare  been  committed,  for  a  term  of  ninety-nine 
years,  at  a  rent  of  5c.  a-year,  to  be  paid  to  the  over- 
.  seers.  No  rent  was  paid,  and  the  overseers  went  before 
the  justices  in  petty  sesssions  under  59  Geo.  3,  e.  12, 
■s.  24;  that  section  says  that,  "  whereas  difficulties 
*  having  frequently  arisen,  and  considerable  expenses  have 
sometimes  been  incurred  by  reason  of  the  refusal  of 
persons  who  have  been  permitted  to  occupy,  or  who 
have  intruded  themselves  into  parish  or  town  houses,  or 
•other  tenements  or  dwellings,  or  otherwise,  belonging  to 
such  parishes,  to  deliver  up  the  possession,  &c 
when  thereto  required;  and  it  b  expedient  to 
provide  a  remedy  for  the  same;"  it  then  enacts 
that  "if  any  person  who  shall  have  been  permitted 
to  occupy  any  parish  or  town  house,  or  any 
other  tenement  or  dwelling  belonging  to,  or  provided 
by,  or  at  the  charge  of  any  parish  for  the  habitation  of 
'the  poor  thereof,  or  who  shall  have  unlawfully  intruded 
himself  or  herself  into  any  such  house,  tenement,  or 
dwelling,  or  into  any  house,  tenement,  or  hereditament 
belonging  to  such  parish,  shall  refuse  or  neglect  to  quit 
the  same  and  deliver  up  the  possession  thereof  to  the 
'churchwardens  and  overseers  of  the  poor  of  any  such 
parish  within  one  month  after  notice  and  demand  in 
writing  for  that  purpose,  signed  by  such  churchwardens 
and  overseen,  or  the  major  part  of  them,  shall  have 
been  delivered  to  the  person  in  possession,  or  in  his  or 
her  absence  affixed  on  some  notorious  part  of  the  pre- 
mises, it  shall  be  lawful  for  any  two  of  his  Majesty's 
justices  of  the  peace,  upon  complaint  made  to  them  by 
♦one  or  more  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  in  which  any  such  house,  tenement, 
or  dwelling  shall  be  situated,  to  issne  their  summons  to 
the  person  against  whom  such  complaint  shall  be  made 
»to  appear  before  such  justices  at  a  time  and  place  to 
be  appointed  by  them,  and  to  cause  such  summons  to 
be  delivered  to  the  party  against  whom  the  complaint 
shall  be  made,  in  his  or  her  absence,  so  to  be  affixed  on 
•the  premises  seven  days  at  the  least  before  the  time 
appointed  for  hearing  such  complaint,  and  such  justices 
are  herebyempoweredandrequiredupontheappearanceof 
the  defendant,  or  upon  proof  on  oath  that  such  summons 
hath  been  delivered  or  affixed  as  is  hereby  directed,  to 
proceed  to  hear  and  determine  the  matter  of  such 
complaint,  and  if  they  shall  find  and  adjudge  the  same 
to  be  true,  then  by  warrant  under  their  hands  and  seals 
to  cause  possession  of  the  premises  in  question  to  be 
delivered  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  or  to  some  of  them.'1  Sect.  25 
says :  "  That  if  any  person  to  whom  any  land 
Appropriated,  purchased,  or  taken  under  the  au- 
thority of  this  Act,  for  the  employment  of  the  poor 
•of  any  parish,  or  to  whom  any  other  lands  belonging  to 


such  parish,  or  to  the  churchwardens  and 
thereof,  or  to  either  of  them,  shall  have  been  let  for  his 
or  her  own  occupation,  shall  refuse  to  quit  and  deliver  up 
the  possession  thereof  to  the  churchwardens  and  over- 
seers of  the  poor  of  such  parish  at  the  expiration 
of  the  term  for  which  the  same  shall  have  been 
demised  or  let  to  him  or  her,  or  if  any  person  or 
persons  shall  unlawfully  enter  upon,  or  take,  hold,  or 
hold  possession  of  any  such  land,  or  any  other  land  or 
hereditaments  belonging  to  such  parish,  or  to  the 
churchwardens  or  overseers,  or  to  either  of  them,  it 
shall  be  lawful  for  such  churchwardens  and  overseers  of 
the  poor,  or  any  of  them,  after  such  notice  and  demand 
of  possession  as  is  by  this  Act  directed  in  the  case  of 
parish  houses,  to  exhibit  a  complaint  against  the  person 
or  persons  in  possession  of  such  land  before  two  of  his 
Majesty's  justices  of  the  peace,  who  are  hereby  autho- 
rised and  required  to  proceed  thereon,  and  to  hear  and 
determine  the  matter  thereof;  and  if  they  shall  find 
and  adjudge  the  same  to  be  true,  to  cause  possession  of 
such  land  to  be  delivered  to  the  churchwardens  and 
overseers  of  the  poor,  or  some  of  them,  in  such  and  the 
like  course  and  manner  as  are  by  this  Act  directed 
with  regard  to  parish  houses." 

The  overseers  caused  the  plaintiff  to  be  served  with 
a  proper  notice  in  writing,  duly  signed,  and  demanded 
possession,  and  afterwards  obtained  an  order  of  the 
justices  to  the  constable  to  give  possession,  which  he 
did  accordingly  by  removing  a  van  there  to  a  con- 
venient distance,  doing  no  damage.  This  action  was 
brought  for  doing  so.  The  cause  was  tried  at  Chester 
before  Byles,  J.,  when  a  verdict  was  returned  for  the 
defendants,  with  leave  to  the  plaintiff  to  move  to  set  it 
aside  and  enter  a  verdict  for  the  plaintiff  for  XOL  if  the 
court  should  think  the  judge  at  the  trial  ought  to 
have  told  the  jury  that  defendants  were  not  under  the 
circumstances  justified  in  what  they  did,  and  a  rule 
having  been  obtained, 

Welsbg  and  At'Intgre  showed  cause. — The  question 
here  is,  whether  there  has  been  a  sufficient  and  proper 
service  of  the  notice  given  under  the  Act  of  Parliament. 
The  learned  judge  at  the  trial  appeared  to  think  it 
required  a  personal  service ;  it  was,  in  fact,  served  upon 
the  plaintiff's  daughter.  But  the  defendants  had  a 
perfectly  good  defence  at  common  law,  for  the  plaintiff 
was  no  more  than  a  tenant  at  will  at  most ;  he  is 
estopped  by  his  own  agreement  in  writing  from  saying 
it  was  not  parish  land ;  and  there  having  been  a  de- 
mand of  possession  and  notice  to  go  out,  that  is  quite 
sufficient 

Brandt,  contra,  called  upon  to  support  the  rule. — 
The  service  of  the  notice  was  not  a  sufficient  compliance 
with  the  terms  of  the  Act ;  it  was  not  a  personal  ser- 
vice upon  the  plaintiff,  but  given  to  another  person  not 
even  upon  the  premises  at  the  time  of  the  service. 
This  is  a  penal  statute,  and  should  be  construed 
strictly.  If  personal  service  could  not  be  effected, 
then  the  other  mode  pointed  out  by  the  Act  should 
have  been  pursued,  by  affixing  the  notice  ou  some  part 
of  the  premises.  The  defendants  had  no  title  at  all, 
not  so  much  as  the  plaintiff,  for  he  had  the  possession  ; 
and  if  the  defendants,  had  brought  an  ejectment,  they 
must  have  proved  their  title  in  order  to  have  recovered. 

Pollock,  C.B. — The  only  question  here  is,  whether 
the  service  of  this  written  notice  was  sufficient,  under 
the  59  Geo.  3,  c  12  ?  It  was  served  upon  the  daugh- 
ter of  the  plaintiff,  the  tenant  in  possession ;  and  I 
think  the  circumstance*  of  the  case  show  that  it  was 
sufficient,  and  that  the  rule  should  be  discharged. 

Bramwell,  B. — I  am  also  of  the  same  opinion. 
There  is  abundant  evidence  of  the  notice  having  reached 
the  plaintiff,  and  that  seems  to  be  sufficient  to  bring  it 
within  the  terms  of  the  Act  of  Parliament.  If  the  Act 
had  said  there  should  be  personal  service  required,  that 
would  be  another  matter. 

Chaxnsll,  B.— I  also  think  this  rule  ought  to  bo 
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Beg.  v.  The  Burslem  Local  Board  of  Health. 


[Ex.  Ch. 


discharged.  The  plaintiff  must  be  taken  aa  the  tenant 
in  possession,  and  the  only  points  reserved  for  us  are, 
first,  whether  the  plaintiff  was  in  possession  as  tenant 
to  the  overseers  ;  and  secondly,  was  the  notice  signed 
W  them  duly  served  ?  He  is  prevented  from  denying 
that  he  held  under  the  defendants  by  his  own  written 
agreement  to  pay  them  rent  for  it,  but  which  he  never 
did  pay.  The  24th  section  of  the  Act  applies  to  the 
recovery  of  possession  of  houses,  &c. ;  but  the  25th 
section  is  for  recovery  of  lands,  and  the  notice 
required  to  be  given  by  the  25th  section  is 
to  be  the  same  as  that  stated  in  the  24  th,  which 
i?,  that  "it  shall  be  delivered  to  the  person  in 
possession ;"  and  I  think  the  facts  of  this  case  show 
that,  although  it  was  not  actually  served  personally 
upon  the  plaintiff,  the  25th  section  has  been  sufficiently 
complied  with. 
Wilde,  B.  concurred.  Rule  discharged. 


Besotted  by  Jomr  Thompson,  Esq.,  BarrUter-at-Law. 
EKBOB  FROM  THE  QUKKlf's  BEXCII. 

Thursday,  June  14. 
(Before  Williams,  J.,   Martin,  B.,  Willks,  J., 

diAiucELL,  B.,  and  Byleb,  J.) 
Beg.  on  the  prosecution  of  Rixoijutd  r.  The  Burslem 

Local  Board  of  Health. 
Pvhlie  Health  Act  1848— Compensation  for  damage 
caused  by  sewerage  works — Denial  of  liability — 
Mandamus — Claim  of  specific  amount, 
A  mandamus  to    male    compensation  for   damage 
done    to  houses  by  sewerage  works,  executed  by 
a   local   board   of  health    in  pursuance  of  tin 
Public  HcaUh  Act  184«,  recited  that  the  claimant 
had  applied  to  the  local  board  to  make  him  full  com- 
pensation, and  that  they  had  denied  all  liability  to 
compensate  him,  and  the  writ  then  commanded  the 
local  board  to  cause  compensation  to  be  made  out  of 
the  general  or  special  district  rate.     The  defendants 
by  their  return  alleged  that  they  had  not  denied  all 
nobility,  and  were  willing  to  make  compensation 
when  the  same  should  be  ascertained;  that  it  had 
not  been  ascertained,  nor  had  the  prosecutor  taken 
any  steps  towards  having  the  same  ascertained,  nor 
given  any  notice  of  the  amount  thereof  or  whether 
it  exceeded  20/.,  nor  appointed  an  arbitrator,  as  by 
the  Act  provided     The  return  having  been  traversed, 
the  jury  found  that  the  defendants  had  denied  their 
UobUity,  but  that  the  prosecutor  had  made  no  claim 
for  any  certain  amount : 
Bdd(ajbmingthejudgment  of  the  Court  of  Q.  B.),  that 
a  mandamus  might  issue  in  the  first  instance  to  com- 
pel the  local  board  to  make  compensation,  and  that 
it  was  not  a  condition  precedent  that  the  claimant 
should  demand  a  specific  sum  as  compensation,  or 
iwform  the  heal  board  whether  or  not  it  exceeded  20 J. 
Mandamus  to  the  Burslem  local  board  of  health, 
mating  that  the  Public  Health  Act  1848  (11  &  12 
Met  c  63)  had  been  applied  to  and  put  in  force  in 
the  town  of  Burslem ;  that  the  local  board  of  health 
oad  been  duly  constituted  under  tho  Act ;  that  certain 
bouses  m  Adelaide-street  in  tho  said  town  were  the 
property  of  the  prosecutor  ;  and  that  by  reason  of  the 
exercise  by  the  defendants  of  the  powers  of  the  Act 
thry  caused  certain  shafts  to  be  sunk  near  to,  and 
certain  sewers  to  be  made  under,  the  houses,  whereby 
the  foundations  of   the   houses  gave  way,  and  the 
houses  became  uninhabitable ;  that  the  prosecutor  had 
wwtained  damage  by  reason  of  the  said  acts  nf  the  de- 
fendants, and  was,  under  the  said  Act,  entitled  to  have  full 
compensation  made  to  him  out  of  the  general  or  special 
district  rates  to  be  levied  under  the  Act  from  the  defen- 
dants for  the  damage  so  sustained  by  reason  of  the  exor- 
cist of  the  powers  of  the  Act ;  that  the  defendants  had 
[Mao.  Gas.] 


been  applied  to  on  behalf  of  the  prosecutor  to  make  him 
such  full  compensation  according  to  the  provisions  of 
the  Act ;  and  that  they  then  and  thence  hitherto  had 
denied,  and  still  deny,  all  liability  to  compensate  the 
prosecutor,  and  bad  wholly  refused,  and  still  refuse,  to 
make  him  compensation ;  and -enjoining  the  defendants 
to  cause  compensation  to  be  made  out  of  the  general  or 
special  rate  to  be  levied  under  the  Act  to  the  prose- 
cutor for  the  damage  so  sustained  by  him  by  reason  of 
the  exercise  by  them  of  the  powers  of  the  Act,  &c 

Return.  That  the  district  of  Burslem  was  and  is  an 
incorporate  district,  within  the  meaning  of  the  Public 
Health  Act  1848  mentioned  in  the  said  writ,  and  not 
a  corporate  district  within  the  meaning  of  the  said  Act ; 
and  that  the  said  local  board  never  have  denied,  nor  do 
they  still  deny,  all  liability  to  make  the  prosecutor  such 
compensation  as  in  the  said  writ  was  mentioned  for 
the  damage  or  injury  therein  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  exercise  of  the  powers 
of  the  said  Act  as  therein  mentioned,  nor  had  they 
ever  neglected  or  refused,  nor  do  they  still  neglect  or 
refuse,  to  make  such  compensation,  but  on  the  con- 
trary thereof,  that  they  had  been,  and  still  were,  ready 
and  willing  to  make  him  such  compensation  when  and 
as  Boon  as  the  same  should  be  duly  determined  and 
ascertained  in  manner  and  form  by  the  said  Act  in  that 
behalf  provided;  and  that  the  said  compensation  was 
not  and  had  not  yet  been  determined  or  ascer- 
tained in  manner  and  form  aforesaid,  or  otherwise 
howsoever;  nor  hath  the  said  prosecutor  taken  any 
step  towards  having  the  same  determined  or  ascertained 
in  manner  or  form  aforesaid ;  nor  given  nor  delivered  to 
the  said  local  board  any  notice  in  writing,  or  otherwise, 
of  his  claim  for  such  compensation,  or  of  the  cause  or 
amount  thereof,  nor  informed  them  whether  such  com- 
pensation as  claimed  by  him  exceeded  the  sum  of  20JL, 
nor  appointed  an  arbitrator,  nor  given  notice  of  an 
intention  on  his  part  to  appoint  an  arbitrator,  to  whom 
the  matter  of  his  claim  for  compensation  might  be  re- 
ferred, in  manner  and  form  by  the  said  Act  in  that 
behalf  provided,  or  otherwise  howsoever.  And  for  the 
reasons  aforesaid  the  said  Burslem  local  board  of 
health  have  not  caused,  and  cannot  and  ought  not  to 
cause,  compensation  to  be  made  to  him  out  of  any 
general  or  district  rate  to  be  levied  under  the  said  Act 
for  the  said  damage  and  injury. 

Issue  was  joined  on  a  general  traverse  of  all  the 
allegations  in  the  return. 

On  the  trial  before  Croinpton,  J.  at  the  Stafford 
spring  assizes  1859,  it  appeared  that  the  prosecutor 
Ringland  was  the  owner  in  trust  of  two  houses  in 
Adelaide-street,  Burslem,  which  had  been  damaged  by 
the  local  board  in  carrying  out  the  sewerage  cf  the 
town,  and  that  damage  was  also  done  to  four  bouses 
in  the  Waterloo- road,  which  belonged  to  a  nephew  of 
the  prosecutor,  a  minor,  and  were  managed  by  the 
prosecutor ;  and  the  prosecutor  made  a  claim  against 
the  board  for  165*.  in  respect  of  the  damage  done  to 
the  whole  six  houses. 

The  following,  among  other  letters,  were  put  in  evi- 
dence :— 

From  F.  C.  Lees,  attorney  to  the  prosecutor,  to  £. 
Challinor,  attorney  to  the  board. 

11  Burslem,  23rd  Feb.  1858. 

"  My  dear  Sir, — Mr.  H.  Ringland  claims  compensa- 
tion from  the  Burslem  board  of  health,  for  injury  which 
has  been  caused  to  his  property  in  Waterloo-road  and 
Adelaide-street,  Burslem,  in  consequence  of  the  carry- 
ing out  the  public  sewerage  works.  He  employed  a 
competent  man  to  give  an  estimate  of  the  amount  of 
damage,  and  he  being  of  opinion  that  1652.,  including 
loss  of  rent,  would  not  more  than  compensate  him  for 
the  injury,  be  applied  to  the  local  board  of  health 
for  that  amount,  but  they  have  refused  to  pay  it,  and 
refer  me  to  you  as  their  solicitor,  in  case  of  my  insti* 
tuting  legal  proceedings.    Being  well  satisfied  of  the 
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justice  of  my  client's  claim,  I  ask  you  under  the  123rd 
section  of  the  11  &  12  Vict.,  the  Public  Health  Act 
1848,  to  appoint  an  arbitrator  on  the  part  of  the  board, 
to  whose  arbitrament  the  matter  may  be  referred,  and 
if  I  concur  in  the  appointment,  he  can  solely  decide 
it  without  the  appointment  of  another  arbitrator," 
&c 

To  this  Challinor  wrote  in  reply : — 

Ringland  v.  BursUm  Board, 

"  My  dear  Sir, — With  every  wish  to  do  the  utmost 
justice  to  your  client,  I  really  cannot  see  that  this  is  a 
case  falling  within  the  arbitration  clause  of  the  Act. 
I  am  informed  that  my  clients  repudiate  any  liability 
to  yours.  How  can  it  be  a  matter  of  compensation 
to  be  measured  by  arbitration  ?" 

By  consent  the  jury  were  to  be  taken  to  have  found 
that  the  defendants  [had  denied  their  liability  to 
make  any  compensation,  but  that  the  prosecutor  had 
not  claimed  any  specific  sum,  and  the  verdict  was 
entered  for  the  Crown,  with  leave  to  the  defendants  to 
move  to  enter  the  verdict  and  the  judgment  for 
them ;  the  court  to  be  at  liberty  to  draw  inferences  of 
fact. 

A  rule  nisi  was  accordingly  obtained,  and  after 
argument  discharged  (see  28  L.  J.  345,  Q.  B. ; 
33  L.  T.  Bep.  201);  whereupon  the  defendants 
appealed. 

Gray  (P.  McMahon  with  him)  for  the  defendants. 
— First,  it  is  submitted  that  the  prosecutor  has  mis- 
taken his  remedy,  and  that  the  proper  course  was  to 
have  proceeded  by  arbitration  in  the  first  instance  for 
the  purpose  of  ascertaining  the  amount  of  the  compen- 
sation, and  then  to  have  bronght  an  action  to  enforce 
the  liability.  A  denial  of  liability  to  make  any  com- 
pensation is  a  denial  that  any  amount  is  due,  and 
entitles  the  claimant  to  proceed  under  the  arbitration 
clauses.  Clauses  144  and  123  of  the  Public  Health 
Act  1848  (11  &  12  Vict  c  63)  were  then  referred  to. 
Then  the  amount  being  so  determined,  the  question  of 
liability  is  to  be  tried  by  an  action,  in  analogy  to  the 
course  pursued  under  sect.  68  of  the  Lands  Clauses 
Consolidation  Act  1845  (8  Vict  c  18).  It  is  true 
that  in  Reg.  v.  The  Metropolitan  Commissioners  of 
Sewers,  1  E1L  &  Bl.  694,  the  Court  of  Q.  B.  decided 
that  under  sects.  69,  70,  of  the  Metropolitan  Sewers 
Act  1848  (11  &  12  Vict  c  112),  the  arbitration 
clauses  can  only  be  resorted  to  where  the  mere  amount 
of  compensation  was  disputed,  and  not  where  the 
liability  to  make  any  compensation  was  denied.  But 
in  The  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  v.  Cattle,  3  Mac  &  Gor. 
155,  a  claimant  was  held  entitled  to  have  the  amount 
of  compensation  ascertained  in  the  first  instance  by  a 
jury,  and  that  the  company  were  not  precluded 
thereby  from  questioning  the  right  of  the  claimant 
to  any  compensation  whatever.  Both  these 
cases  were  brought  to  the  attention  of  the  court 
in  The  Bradford  Local  Board  of  Health  v.  Hop- 
wood,  6  W.  Rep.  818,  where  Wood,  V.  C.  held, 
that  sect  123  of  the  Public  Health  Act  1848  could 
not  be  distinguished  from  the  compensation  clauses  in 
the  Lands  Clauses  Consolidation  Act  1845.  The  cases 
of  Glover  v.  The  North  Staffordshire  Railway  Com- 
pany, 16  Q.  B.  912 ;  The  London  and  North-  Western 
Railway  Company  v.  Smith,  1  Mac  &  Gor.  216; 
The  South  Staffordshire  Railway  Company  v.  Hall, 
1  Sim.  N.  S.  373 ;  The  Sutton  Barbour  Improvement 
Company  v.  Hichens,  1  De  G.  M.  &  G.  16)  ;  Re 
Penny  v.  The  South-Eastem  Railway  Company,  7  E1L 
&  BL  660;  Bradby  v.  The  Southampton  Local  Board 
of  Health,  4  Ell.  &  Bl.  1014,  were  then  cited.  Secondly, 
assuming  that  a  mandamus  will  lie  in  the  first  instance, 
the  prosecutor  ought  to  have  demanded  a  sum  certain 
of  the  local  board  before  ho  was  entitled  to  the  writ 
[Martin,  B. — If  liability  is  admitted,  it  may  be  that 
the  proaecutor  should  say  the  amount  he  claims,  but 


why  should  he  he  bound  to  do  so  when  all  liability  is 
denied  ?]  Until  the  amount  is  known,  it  cannot  ap- 
pear whether  the  proper  course  is  to  apply  to  the 
justices,  or  to  proceed  by  arbitration.  Thirdly,  the 
mandamus  to  cause  compensation  to  be  made  is  in  too 
general  terms ;  it  should  have  been  to  do  some  specific 
act,  as  to  appoint  an  arbitrator  or  otherwise. 

Phipson,  contra,  was  not  called  upon  to  argue. 

Williams,  J. — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Q.  B.  ought  to  be  affirmed.  One 
question  is,  whether  a  party  who  claims  to  be  entitled 
to  compensation  from  a  local  board  of  health  under  the 
Public  Health  Act  1848,  for  damage  caused  to  houses 
by  sewerage  works,  and  whose  claim  is  met  by  a 
denial  of  all  liability,  can  sue  out  a  mandamus  in  tbe 
first  instance  against  the  local  board  to  enforce  the 
making  of  such  compensation.  Prima  fack,  a  awa- 
damns  is  the  proper  remedy  to  compel  a  public  body  to 
perform  a  legal  duty ;  but  here  two  objections  hare 
been  raised  to  the  writ  First,  it  is  said  that, 
looking  at  the  provisions  of  the  Public  Health 
Act,  and  construing  them  by  analogy  to  similar 
provisions  in .  the  Lands  Clauses  Consolidation  Act 
1845,  the  claimant  has  mistaken  his  proper  counv, 
and  that  he  himself  ought  in  the  first  instance 
to  have  put  in  motion  the  pxoceedings  under  sect  144 
of  the  statute  for  having  the  amount  of  his  claim 
ascertained  by  arbitration,  and  then  to  have  brought  an 
action  to  recover  the  amount  so  ascertained  wherein  tbe 
liability  of  the  local  board  would  be  determined;  and 
in  support  of  this  view,  the  authority  of  Wood,  V.C, 
in  The  Bradford  IjOcoI  Board  of  Health  v.  Hopwood, 
6  W.  R.  618,  was  referred  to,  where  the  V.  C.  certainly 
held  that  the  Public  Health  Act  in  this  respect  should 
be  construed  by  analogy  to  the  Lands  Clauses  Consoli- 
dation Act,  and  that  the  same  mode  of  proceeding 
ought  to  be  pursued  under  both  Acts,  That  decision, 
however,  if  upheld,  would  involve  the  necessity  in  all 
cases  of  instituting  an  inquiry  which  would  serre  no 
purpose,  and  might  turn  out  entirely  futile ;  and  as 
there  is  nothing  in  the  Public  Health  Act  to  constrain 
us  to  adopt  that  construction,  we  prefer  the  decision  in 
the  Court  of  Q.Bn  and  think  that  the  course  pursued  of 
obtaining  a  mandamus  was  proper.  The  next  objection 
is,  that  no  certain  amount  was  claimed  for  compensation, 
and  that  therefore  the  applicant  was  not  entitled  to 
a  mandamus.  We  think  that  was  not  necessary.  The 
form  of  the  writ  of  mandamus  would  not  be  affected 
by  such  a  demand,  or  the  future  rights  of  tbe  parties; 
and  as  therefore  it  could  lead  to  no  beneficial  end,  the 
omission  to  claim  a  certain  sum  by  way  of  compensa- 
tion is  no  reason  why  a  mandamus  should  not  issue. 
It  was  further  said,  that  the  Court  of  Q.  B.  considered 
when  this  case  came  before  it  on  demurrer  (29  L  J. 
21,  Q.B.),  that  the  claim  of  a  certain  amount  was  a 
condition  precedent  to  the  issuing  of  the  wandamiu. 
When,  however,  that  case  is  looked  at,  we  think  that 
all  that  was  intended  was,  that  such  a  claim  might  be 
necessary  when  the  local  board  admits  its  liability,  hot 
not  that  it  is  necessary  when  they  deny  their  liability. 
Lastly,  it  was  said  that  tbe  writ  waa  in  too  general 
terms  to  enable  tbe  local  board  to  obey  it  We  think 
there  can  be  no  difficulty  on  this  head,  if  the  local  board 
are  desirous  of  doing  their  duty.  If  the  parties  cannot 
agree,  then  the  claimant  may  enforce  the  remedy  by 
arbitration,  as  provided  by  the  144th  section  of  the 
Public  Health  Act,  and  so  get  the  amount  ascertained. 

Martin,  B.  concurred. 

Willes,  J.— Probably  there  were  some  ditmn- 
stancesin  the  case  before  Wood,  V.C,  which  do  not 
appear  in  the  report,  and  which  might  make  his  deci- 
sion consistent  with  that  of  the  Court  of  Q.  B. 

Channell,  B.  andBYXBs,  J.  concurred. 

Judgment  affirmed. 

Attorneys  for  the  prosecutor,  Lewis  and  Sons. 
.  Attorneys  for  the  defendants,  Norm  sn&ABcn, 
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COURT  OF  QUEEN'S  BENCH. 

seported  by  Josw  Tbommon,  T.  W.  Saundus,  and  C.J.  B. 
t  flnmur,  £tqr&,  Barristers-at-Law. 


Wednesday,  Nov.  16. 
Illuowobtu  (appellant)  ».  Montgomery 
(respondent). 
Bigkmy— Dedication  to  and  we  by  the  public — Sect. 

69, 11  f  12  VicL  c  63. 
Where  a  street  in  a  town  under  the  operation  of  the 
Public  Health  Act  1848  had  been  set  out  and  opened 
bjf  the  owners  of  the  soil  in  the  year  1828,  and  from 
that  time  to  the  present  had  been  constantly  used  by 
tie  public,  but  had  not  since  that  year  been  subject 
to  any  repairs,  and  the  local  board  having  ordered 
tie  owners  and  occupiers  of  the  houses  to  sewer, 
lady  pose,  <fe.,  the  said  street,   and  they  having 
■    neglected  to  do  so,  whereupon  the  said  board  them- 
sites  did  the  work  and  charged  the  amount  to  the 
said  owners  and  occupiers  pursuant  to  sect.  69  oj 
tie  Public  Health  Act  1848  ; 
Bdd,  that  the  facte  showed  a  dedication  to  and  adop- 
tion of  the  street  by  the  public,  and  that  the  owners 
md  occupiers  were  not  liable  to  do  the  above  works. 
This  was  a  case  stated  for  the  opinion  of  the  court 
as  follows  :— 

This  was  a  complaint  made  to  us,  the  undersigned 
two  of  her  Majesty's  justices  of  the  peace  in  and  for 
tbe  borough  of  Bradford,  in  the  county  of  York,  by 
the  respondent,  the  said  John  James  Montgomery,  the 
assistant  surreyor  of  the  said  borough,  on  behalf  of  the 
mayor,  aldermen  and  burgesses  of  the  said  borough  as 
the  local  board  of  health  for  the  district  of  the  said 
taoagh,  against  the  appellant,  the  said   Booth  Illing- 
worth,  for  that  he,  being  the  owner  of  certain  houses  in 
s  street  in  the  said  borough  called  Southgate  (not  being 
»  highway),  and  the  said  street  on  the  8th  Nov.  1851 
oot  being  sewered,  levelled,  pared,  flagged  and  chan- 
nelled to  the  satisfaction  of  the  said  local  board  of 
talth,  was,  together  with  the  other  owners  or  occu- 
piers of  premises  fronting,  adjoining,  or  abutting  upon 
the  said  street,  on  or  about  the  same  date  duly  served 
**h  a  notice  requiring  them  respectively  to  sewer,  level, 
pare,  flag  and  channel  such  parts  of  the  said  street  as 
tsar  premises  respectively  fronted,  adjoined,  or  abutted, 
upon  or  before  the  8th  Jan.  then  next.     That  the  said 
utice  not  being  complied  with  by  the  appellant,  and 
tiie  said  other  owners  or  occupiers  aforesaid,  the  said 
local  board  caused  the  said  street  to  be  sewered,  levelled, 
J*wd,  flagged  and  channelled,  and  in  doing  so  neccs- 
af/3j  expended  a  large  sum  of  money,  to  wit,  the  sum 
**  248/.  16c.  6a\ ;  the  appellant's  portion  of  which,  as 
"tiled  by  the  surveyor  of  the  said  local  board  of  health, 
iDoaated  to  the  sum  of  46&  Of.  1  Jd,  was  afterwards 
duly  demanded  of    the  appellant,    but  he  hath  re- 
fe*d    to   pay,     and     hath    not    paid    the    same. 
After  bearing   the    parties,    and    the  evidence  ad- 
to*l  by  them,  we  the  said  undersigned  justices  did 
tferenpoa  adjudge  that  the  appellant  should  forthwith 
rV  to  the  said  mayor,  &c,  the  said  sum  of  46£  Oa.  1 JJ , 
ud  also  the  sum  of  8*.  for  costs  in  that  behalf;  and 
it  was  thereby  ordered  that  if  the  said  several  sums 
sbonld  not  be  paid  forthwith,  the  same  should  be  levied 
ty  distress  and  sale  of  the  goods  and  chattels  of  the 
^Ppdlant.    And  it  was  thereby  adjudged  that  in  de- 
bate of  sufficient  distress  the  appellant  should  bo  iin- 
Pn**ed  in  the  house  of  correction  at  Wakefield,  in 
the  West  Riding  of  the  said  county,  for  the  space  of 
foarteen  days,  unless  the  said  several  sums,  and  all 
<*?ts  and  charges  of  the  said  distress,  and  of  the  com- 
Btfaaent  and  conveying  the  appellant  to  the  said  house 
«f  correction,  should  be  sooner  paid.    Whereupon  the 
following  case  was  settled. 

By  the  Bradford  Improvement  Act  1850  the  pro- 
'uons  of  the  Publio  Health  Act  1848  (1 1  &  12  Vict 
^W)  were  dul/  applied  to  and  pot  in  force  within  the 


borough  of   Bradford  in  the  county  of  York,   and 
the  mayor,  &c,  by  the  council  of  the  said  borough, 
became    and     were    and     have     ever    since    con- 
tinued   to    be,  the  local    board  of  health   for  the 
district  of  the  said  borough ;  and  by  the  said  Bradford 
Improvement  Act,  most  of  the  sections  of  the  Publio 
Health  Act  1848,  including  the  68th,  69th,  70th  and 
129th  sections  thereof,  were  incorporated  in  the  said 
Bradford  Improvement  Act.      Among  the  streets  or 
ways  in  the  said  town  and  borough  of  Bradford  is  one 
called  Southgate,  which  was  set  out  and  opened  on  or 
before  1828,  sinco  which  time  it  has  been  used  unin- 
terruptedly by  any  persons  who  have  chosen  to  mako 
use  of  it.    It  was  in  the  first  instance  well  paved  and 
sewered,  and  no  act  of  repair  has  been  since  done  to  the 
street  by  either  the  owners  or  occupiers  of  the  buildings 
fronting  towards  it.    The  appellant  purchased  the  land, 
now  his  property,  fronting  to  Southgate,  in  the  year 
1828,  such  purchase  including  one-half  of  the  site  of 
Southgate,  so  far  as  co-extensive  with  his  land,  and  he 
then  agreed  with  the  owner  of  the  remainder  of  the 
property  that     he     would     appropriate    four   yards 
and  a-half  in  width  along  the  whole  length  of  his  laud 
for  the  purpose  of  forming  a  moiety  of  a  certain 
intended  public  street  of  the  width  of  nine  yards.    The 
portion  so  agreed  to  be  appropriated  had,  with  the  re- 
mainder of  the  street,  previously  to  this  time  been 
paved  and  flagged,  and  it  has  ever  since  formed  a 
moiety  of  Southgate  so  far  as  it  is  co-extensive  therewith. 
Beyond  this  agreement  between  vendor  and  purchaser,  no 
written  instrument  of  dedication  of  the  street  has  been 
given  in  evidence  to  us,  and  no  notice  has  been  given  to 
the  surveyor  of  the  parish  since  the  passing  of  the  statute 
5  &  6  Will.  4,  c  50,  of  any  intention  to  dedicate 
the  said  street  or  way  to  the  public,  nor  was  any  cer- 
tificate granted  by  two  justices,  or  enrolled  at  the 
quarter  sessions  as  directed  by  that  Act,  so  as  to  have 
rendered  the  township  and  borough  of  Bradford  in 
which  such  way  is  situate,  thereby  liable  to  repair  the 
same,  nor  has  it  ever  been  repaired  by  or  at  the  ex- 
pense of  the  inhabitants  of  Bradford  at  large,  or  been 
declared  by  the  said  local  board  to  be  a  highway,  nor 
was  it  ever  repaired  by  them  as  such.     Southgate  is 
open  at  both  ends,   and  extends  from  Westgate  to 
Brick-row,  a  short  street  in  continuation  of  Southgate 
into  Thornton-road.     Westgate  and  Thornton-road  are 
two  of  the  principal  roads  and  means  of  ingress  to  the 
town.     At  the  date  of  the  formation  of  Southgate  it 
was  intended,  in  connection  with  Brick-row,  to  form, 
and  did  form,  a  more  convenient  communication  be- 
tween   Westgate    and   Thornton-road    than    existed 
for    a   distance  of  a   quarter   of  a  mile  in    either 
direction.      The  road   called  Westgate    has,    during 
all  the  time   since    Southgate    was    formed,    passed 
through  one  of  the  most  thickly  populated  districts  of 
the  town  of   Bradford;   and  the  neighbourhood  of 
Thornton-road  has  become  gradually  filled  with  manu- 
factories and  other  buildings.    Such  being  the  case, 
the  number  of  persons  passing  between  the  two  roads 
and  using  Southgate  as  their  .nearest  and  most  conve- 
nient route,  has  ever  since  its  formation  been  very 
great     For  many  years  previously  to  the  passing  of 
the  stat.  5  &  6  Will.  4,  c  50,  Southgate  was  lighted 
and  watched  by  the  commissioners  under  an  old  local 
improvement  Act,  which  was  repealed  in  1850,  and 
new  powers  for  similar  purposes  were  by  the  Bradford 
Improvement  Act  1850  vested  in  the  mayor,  &c.  of 
the  said  borough.     The  powers  of  the  old  commis- 
sioners under  the  repealed  Act  did  not  interfere  with  or 
derogate  from  the  duties  of  authorities  of  the  surveyor 
of  highways  within  its  limits.    In  1851  Southgate  not 
being  sewered,  levelled,  paved,  flagged,  or  channelled 
to  the  satisfaction  of  the  said  board  of  health,  the  said 
board  gave  notice  to  the  respective  owners  and  occu- 
piers of  the  several  houses  and  premises  fronting, . 
adjoining  and  abutting  on  such  part*,  thereof  as  required 
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to  be  sewered,  levelled,  paved,  flagged  or  channelled, 
requiring    them    to    sewer,    level,    pave,    flag   and 
channel  the  same  accordingly.      The  appellant  was 
then  the  owner  of  certain  of  such  houses  and  premises, 
and  such  notice  was  duly  served  npon  him  as  above 
mentioned,  but  he  refused  to  comply  with  it ;  where- 
upon the  said  local  board  of  health   executed  and 
caused  to  be  executed  the  necessary  works  wLich  were 
mentioned  and  referred  to  in  the  said  notice,  thereby 
incurring  expense  to  a  very  considerable  amount,  the 
said  appellant's  proportion  of  which  amount,  as  settled 
by  the  surveyor  of  the  said  local  board,  is  46/L 0*.  1  J<£, 
and  the  amount  of  such  proportion  is  not  a  matter  of 
dispute.  The  said  sum  of  46/.  0«.  1  Jd.  was  duly  demanded 
of  the  appellant,  but  he  has  refused  to  pay,  and  has  not 
paid  the  same.     The  said  appellant  having  appeared 
before  the  undersigned  justices,  and  the  facts  before 
mentioned  being  duly  proved,  we  did  determine  and 
adjudge  that  the  appellant  should  forthwith  pay  unto 
the  said  mayor,  &c,  as  such  board  of  health  as  afore- 
said, the  said  sum  of  46/.  0«.  \$d. ;  and  the  ground  of 
our  determination  was,  that  the  said  street  or  way 
called  Southgate  was  not  (as  it  was  contended  by  the 
said  appellant  to  be)  at  the  time  of  the  giving  of  the 
notice  aforesaid  by  the  said  board  of  health,  and  of  the 
execution  of  the  works  aforesaid,  a  highway  repairable 
by  the  inhabitants  at  large. 

If  the  court  shall  be  of  opinion  that  the  said  street 
or  way  called  Southgate  was  not  at  the  time  of  giving 
the  said  notice  and  completion  of  the  said  works  a 
highway  repairable  by  the  inhabitants  at  large,  then  the 
said  determination  and  adjudication  shall  be  affirmed. 
But  if  the  court  shall  be  of  a  contrary  opinion, 
then  the  said  determination  and  adjudication  shall  be 
quashed. 

Jtfamfenowappeared  in  support  of  the  order  of  justices, 
and  argued  that  the  facts  justified  the  justices  below,  for 
that  there  was  no  dedication  of  the  road  to  the  public, 
and  it  was  not  therefore  repairable  by  the  public,  but 
by  the  owners  of  the  property  as  a  private  street,  as 
provided  for  by  sect  69  of  the  Public  Health  Act  1848. 
That  its  not  being  a  public  highway  was  obvious  from 
the  fact  of  its  never  having  been  repaired  by  the  public 
[Cockbdrx,  CJ. — That  may  have  been  because  it 
did  not  require  repairing.  Blackburn,  J. — Is  the 
fact  that  it  has  been  repaired  by  the  township  a  neces- 
sary element  to  make  it  a  public  highway  ?  J  It  is  a 
very  strong  presumption.  It  has  never  been  dedicated 
to  the  public.  [Cockjjurn,  CJ. — Before  the  General 
Highway  Act  the  road  need  not  have  been  adopted  by 
the  township  at  all.  There  was  a  constant  stream  of 
passengers,  who  went  through  it  without  let  or  hin- 
drance.] It  is  said  by  Bayloy,  J.,  in  Hex  v.  St.  Benedict 
4  B.  &  Aid.  447,  that  it  is  not  enough  that  there  had 
been  a  dedication  of  the  road  to  the  public  to  make  the 
parish  liable  to  repair ;  there  must  also  be  acquiescence 
by  the  public. 

Meltish,  for  the  appellant,  was  not  called  upon. 

Cockburn,  CJ. — If  there  had  been  any  doubt 
whether  this  had  been  a  highway,  these  circumstances 
might  have  been  urged  in  favonr  of  the  respon- 
dent. But  here  there  is  abundant  evidence  of  dedica- 
tion to  the  public,  and  of  adoption  by  the  public.  I 
cannot  see  how  the  justices  could  have  hesitated  for  a 
moment  in  determining  that  this  was  a  public  high- 
way repairable  by  the  public  The  conviction  must  be 
quashed. 

Wightmas,  Hill  and  Blackburn,  JJ.  concurred. 

^_^     Conviction  quashed 


Monday,  June  11. 

The  Chelsea  Waterworks  Company  (appellants) 
».  Tins  Parish  of  Putney  (respondents). 

Poor*xUe~Waterworks--Ratiug   of  pipes  passing 
through  several  parishes* 


A  waterworks  company,  by  means  of  reservoirs,  pump- 
ing  apparatus,  tfc,  obtained  water  w  parish  A., 
conveyed  it  by  aqueducts  and  mams  through  tin 
soil  of  parishes  B.,  C,  D.   <fc,  and  told  it  to 
customers  in  parish  Z.  only: 
Held,  that  it  is  not  a  correct  principle  of  rating  for 
the  purpose  of  one  of  the  intermediate  parishes  be- 
tween the  parish  collecting  the  water  and  the  pond 
consuming  it,  to  ascertain  the  rateable  value  fifth 
whole  apparatus  of  the  company  in  the  semnl 
parishes  in  which  it  is  situate,  and  then  divide  it 
among  the  several  parishes  according  to  the  land 
occupied  by  the  apparatus  in  each  parish. 
This  was  an  appeal  made  by  the  Chelsea  Water- 
works Company,  against  a  rate  of  the  10th  Oct  1856, 
for  the  relief  of  the  poor  of  the  parish  of  Putney,  which 
iate  was  charged  against  the  said  company  upon  an 
assessment  of  the  net  value  of  8000& 

The  appeal  came  on  to  be  heard  before  the  comt  of 
quarter  sessions  for  the  county  of  Surrey,  held  on  the 
8th  April  1857,  when  it  was  ordered  by  consent  that 
the  rate  should  be  amended  by  reducing  the  said 
assessment  to  3000/.,  subject  to  the  following  case  :- 
The  appellants  are  the  company  mentioned  in  and 
continued  incorporated  by  the  Chelsea  Waterworks 
Act  1852.  The  company  sell  water  to  the  inhabitants 
of  a  certain  district,  within  which  they  are  empowered 
to  do  so  by  virtue  of  the  above-mentioned  Act.  This 
district  is  situate  wholly  within  the  county  of  Middle- 
sex. The  company  have  no  power  to  sell,  and  do  not 
sell,  any  water  to  any  person  or  persons,  or  for  any 
purpose,  within  the  parish  of  Putney,  or  within  the 
county  of  Surrey. 

The  water  is  obtained  in  the  following  manner  j- 
A  part  of  it  is  drawn  off  from  the  river  Thamei  at 
Seething  Wells,  in  the  parish  of  Kingston,  into  re- 
servoirs and  filtering  beds  in  the  said  parish  of 
Kingston,  and  it  is  then,  by  means  of  pumping 
engines  situate  in  the  same  parish,  forced  and  con- 
veyed through  pipes  which  are  laid  down  in  the  parish 
of  Kingston,  and  other  parishes  in  Surrey,  including 
the  parish  of  Putney,  from  the  said  wserroir*  and 
filtering  beds  in  the  pariah  of  Kingston,  into  certain 
covered  reservoirs  in  the  parish  of  Putney.  From 
these  last-mentioned  reservoirs  the  water  paaa 
through  other  pipes  which  are  laid  down  in  the  pansn 
of  Putney,  to  the  banks  of  the  river  Thames,  ow 
which  it  is  conducted  by  pipes,  which  form  an  aque- 
duct across  the  river,  from  the  parish  of  Putney  to  the 
parish  of  Fulbam,  and  thence  the  water  is  conveyed  by 
means  of  other  pipes  into  the  company's  district  in 
Middlesex,  where  ft  is  supplied  to  the  company  s  con- 
sumers. The  residue  of  the  water  is  taken  from  the 
same  part  of  the  river  Thames  at  Seething  Wells.  It 
is  forced  by  the  before-mentioned  pumping  enginei 
through  another  set  of  pipes  laid  down  in  the  pnran 
of  Kingston,  and  in  other  parishes  in  Surrey,  including 
the  parish  of  Putnev,  into  an  open  reservoir  in  the 
parish  of  Putney,  and  the  before-mentioned  aqueduct 
across  the  Thames  into  the  parish  of  Fulham,  and 
thence  by  means  of  other  pipes  into  the  company  J 
district,  where  it  is  delivered  for  the  purpose  <* 
street  watering.  It  is  essential,  for  supply*? 
the  water  in  the  company's  district,  either  that  it 
should  be  collected  in  and  passed  through  the  before- 
mentioned  reservoirs  in  the  parish  of  Putney,  or  eta 
that  some  other  contrivance  should  be  resorted  to >  w 
the  purpose  of  keeping  the  water  at  a  sufficient  high 
level  to  admit  of  its  flowing  to  the  highest  part  of  the 
company's  district.  . 

It  is  intended  that  the  water  should  always  he 
collected  into  and  passed  through  the  said  reservons. 
The  reservoirs,  filtering  beds  and  engines  in  the  pawn 
of  Kingston;  the  reservoirs  in  the  parish  of  ?vto*Ji 
and  the  pipes  in  the  several  parishes  as  used  by  U« 
company,  form  an  apparatus  bj  whkh  water  a  drawn 
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from  the  Thames  at  Seething  Wells,  and  collected, 
conveyed  and  told  and  distributed  as  above  mentioned. 
The  portion  of  the  apparatus  which  is  situate  in  the 
parish  of  Putney  occupies  nine  acres  of  land,  and 
consists  of— 

1.  Certain  pipes  (occupying  2a.  3r.  lOp.  of  land) 
by  means  of  which  the  water,  after  being  passed 
thieugh  the  company's  mains  in  the  parish  of  Kingston, 
is  conducted  continuously  into  one  or  other  of  the  said 
reservoirs  in  the  parish  of  Putney. 

2.  Certain  reservoirs  occupying  5a.  lr.  of  land. 

3.  Certain  other  pipes  occupying  one  acre  of  land, 
by  means  of  which  the  water  is  conveyed  from  the 
said  reservoirs  to  the  banks  of  the  Thames. 

4.  Certain  other  pipes  which  occupy  the  remainder 
of  the  said  nine  acres  of  land,  and  which  form  that 
portion  of  the  said  aqueduct  across  the  Thames  which 
lies  in  the  parish  of  Putney,  the  remainder  of  the 
aqueduct  being  in  the  parish  of  Fulham. 

The  whole  apparatus  is  so  constructed  and  placed  in 
the  several  parishes  in  which  it  is  situate,  that  a  part 
is  rateable  in  each  parish.  Each  and  every  part  of 
the  apparatus,  as  the  same  is  constructed,  and  each 
and  every  part  of  the  land  occupied  by  it,  is  necessarily 
used  and  occupied  for  the  purpose  of  supplying  water 
to  the  company's  customers  as  before  mentioned,  and 
none  of  the  water  supplied  by  the  company  to  its  cus- 
tomers can  be  supplied  without  the  aid  of  every  part 
of  their  said  apparatus.  The  profits  of  the  company 
are  derived  exclusively  from  the  sale  of  the  said  water 
to  its  consumers  in  the  said  district.  The  rateable 
value,  according  to  the  Parochial  Assessment  Act,  of 
the  whole  apparatus  of  the  company,  in  the  several 
parishes  in  which  it  is  situated,  is  for  the  purposes  of 
this  case  to  be  taken  to  be  a  certain  sum,  which  has 
been  agreed  upon  between  t  he  parties,  the  same  being 
f*H«M  at  the  rate  of  so  much  per  acre  for  all  the 
land  occupied  by  the  apparatus. 

The  charges  and  deductions  which  have  been  taken 
iato  account  in  making  the  estimate,  are  those  which 
are  specified  in  the  Parochial  Assessment  Act,  and 
there  are  no  special  circumstances  affecting  the  portion 
ef  the  apparatus  which  is  in  the  parish  of  Putney. 

It  is  to  be  assumed,  for  the  purposes  of  this  case,  that 
the  rateable  value  of  the  portion  of  the  company's 
apparatus  which  is  within  the  parish  of  Putney,  has 
been  ascertained  by  first  taking  the  rateable  value  of  the 
whole  of  the  apparatus  in  the  several  parishes  in  which 
it  is  situate,  then  subdividing  the  amount  among  the 
said  several  parishes  according  to  the  quantity  of  land 
oeeapied  by  the  apparatus  in  each  parish. 

If  that  principle  be  correct,  the  rate  is  by  agreement 
to  be  aiPffndH,  and  is  to  stand  for  the  sum  of  2800/. 
If  that  principle  be  not  correct,  th.n  the  rate  is  by 
agreement  to  be  amended,  and  to  stand  for  the  sum  of 
2000*. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  rate  (when  amended)  ought  to  stand  for  the  sum 
of  2800/.,  or  for  the  sum  of  2000/. 

The  Court  is  to  have  such  powers  of  dealing  with 
the  rate  as  are  possessed  by  the  court  of  quarter  sessions. 
The  costs  are  to  be  iu  the  discretion  of  the  court. 
May  30.— Booitt  (Brett  with  him)  for  the  appellants. 
— This  case  is  identical  with  and  not  to  be  distinguished 
from  Reg.  on  the  prosecution  of  the  Ooereeers  of 
Hampton  v.  The  West  Middlesex  Waterworke,  28  L. 
J.  135,  H.  C,  where  this  court  held  that  the  company 
was  to  be  rated  in  Hampton  in  respect  of  the  plant, 
engine  houses,  buildings,  mains,  &c,  as  for  so  much 
land  and  buildings  with  fixtures  and  machinery 
attached,  and  deriving  some  additional  value  from  their 
capacity  of  being  applied  to  such  purposes  as  those  of 
a  water  company. 

T.  Jones (Garth  with  him)  for  the  respondents. — 
That  case  did  not  ostablish  any  rule  of  law;  it  only  laid 
dsvnapcDpositio&of  fact.    The  true  principle  fete  be, 


found  in  72.  v.  The  Cambridge  GasUght  Company, 
8  Ad.  &  EIL  73,  where  it  was  held  that  the  company 
were  rateable  as  occupiers  of  the  land  in  the  different 
parishes  by  their  apparatus,  pipes,  &c.,  snd  were  pro- 
perly assessed  upon  a  sum  which  a  tenant  would  pay 
yearly  for  the  apparatus,  pipes,  &&,  deducting  the 
annual  average  expense  of  renovating  the  same,  but  not 
the  profits  of  the  trade,  and  deducting  also  the  annual 
value  of  the  apparatus  and  pipes  lying  in  extra-parochial 
land,  and  that  the  resulting  amount  was  to  be  dis- 
tributed smong  the  assessments  of  the  several  parishes 
in  proportion  not  to  the  payments  for  lights  in  the 
respective  parishes,  but  to  the  quantity  of  land  so 
occupied  in  each  parish.  In  R.  v.  The  Brighton  Gas- 
light Company,  5  B.  &  C.  446,  the  company  were 
held  assessable  in  respect  of  the  land  occupied  by  their 
pipes,  and  to  the  extent  of  the  increased  value  of  the 
land  in  consequence  of  its  being  used  by  them  for  the 
purpose  of  conveying  the  gas. 

Bovill  in  reply. — The  principle  of  the  Hampton  case, 
28  L.  J.  135,  M.  C,  is,  that  a  certain  part  of  the 
works,  mains,  &c,  contribute  directly  and  immediately 
to  produce  the  profit,  and  that  other  parte,  though 
essential  to  the  working  of  the  whole,  do  not  directly 
and  immediately  tend  to  produce  the  profit  The 
artificial  value  of  the  works  to  the  company  is  not  the 
same  at  every  point  of  them.  It  is  like  the  Hammer- 
smith Bridge  case,  15  Q.  B.  369,  every  part  of  the 
approaches  to  which,  in  one  sense,  contributed  to  the 
earning,  yet  it  was  held  that  the  company  were  to  be 
assessed  in  an  equal  sum  in  the  two  parishes  upon  the 
profits  of  the  bridge,  which  was  half  in  one  parish  and 
half  in  the  other,  although  the  approaches  made  by  the 
company  were  not  of  equal  length  in  the  two  parishes . 
(The  Mayor  of  Liverpool  v.  West  Derby,  6  Ell.  &  BL 
704;  R.  v.  Mile  End  Old  Town,  10  Q.  B.  208.) 

Cur.  ado.  vulL 

Blackburx,  J. — In  this  case— an  appeal  by  the 
Chelsea  Waterworks  Company  against  the  rate  made 
on  them  by  the  parish  of  Putney  for  the  relief  of  the 
poor  of  the  parish — the  quarter  sessions  refer  to  this 
court  only  one  question.  If  the  principle  stated  in 
the  sixteenth  paragraph  of  the  case  is  correct,  the  rate 
is  to  be  amended  and  stand  for  2800/. :  if  that  prin- 
ciple is  not  correct  the  rate  is  to  be  amended  and  stand 
for  2000/.  The  general  question  as  to  the  principle  on 
which  the  rateable  valne  of  such  property  should  be 
apportioned,  is  one  of  great  difficulty  and  importance, 
which  has  recently  been  the  subject  of  much  considera- 
tion ;  but  in  this  case  we  are  not  asked  or  authorised 
to  say  what  is  the  correct  principle,  but  only  to  deter- 
mine whether  this  particular  principle  is  right  Now 
that  principle  is  that  the  rateable  value  of  the  whole 
apparatus  of  the  company  in  all  the  parishes  in  which 
it  is  situate,  is  to  be  ascertained  and  then  divided 
among  the  said  several  parishes,  according  to  the  quan- 
tity of  land  occupied  by  the  apparatus  in  each  parish. 
If  this  principle  be  correct  every  square  foot  of  land 
occupied  by  the  apparatus  is  to  be  rated  at  the  same 
rate,  withont  regard  to  the  situation  or  nature  of  the 
land,  whether  it  was  originally  part  of  a  barren  heath, 
like  Putney-heath,  or  part  of  the  market-gardens  of 
Fulham,  snd  without  regard  to  whether  it  be  merely 
land  occupied  by  pipes  under  the  surface  of  the  highway, 
or  whether  it  be  land  on  which  extensive  buildings  have 
been  erected  for  the  purpose  of  converting  it  into  fil- 
tering beds  or  reservoirs.  We  have  no  difficulty  in 
saying  that  this  principle  is  not  correct.  We  cannot 
sanction  it,  and  therefore  we  must  answer  the  only  ques- 
tion pnt  to  us  by  saying  that  the  rate  must  stand  for 
2000/.  Rule  to  be  amended  accordingly* 

Jan.  18  and  July  7. 

Reg.  *».  The  Glamoboaiishibb  Caxal  Compact. 

Canal—Poor-rate— Local  Act — Assessing  to  (At 

poor-rate,, 
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The  Glamorganshire  Canal  Company — The  mode  and 
principle  upon  which  they  should  be  assessed  to  the 
poor-rate,  under  the  provision  oftlteir  Act,  30  Geo. 
3,  c.  82,  s.  67,  local. 

This  was  a  case  stated   by   the    Glamorganshire 
sessions,  upon  an  appeal  by  the  Glamorganshire  Canal 
Company  against  a  poor-rate  made  for  the  relief  of  the 
poor  of  Saint  Mary,  Cardiff.     The  case  stated  that  tlie 
appellants  were  at  the  time  of  making  the  rate  the 
owners  and  occupiers  of  the  Glamorganshire  Canal, 
part  of  which  was  situate  in  the  parish  of  Saint  Mary, 
Cardiff.     A  rate  or  assessment  for  the  relief  of  the 
poor  of  the  said  parish,  made  on  the  19th  Dec.  1857, 
was  only  allowed  and  published  in  respect  of  the  de- 
fendants as  occupiers  of  land  covered  by  their  canal 
and  adjacent  tenements  and  premises.    The  company 
appealed  on  the  ground  that  they  were  overrated,  but 
on  the  trial  of  the  appeal  the  question  was  confined  to 
the  rate  on  the  land  under  the  canal  and  towing-path. 
The  quarter  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench.     The  Act  for 
making  tlie  canal  passed  in  1790  (30  Geo.  3,  c  82) : 
sect.  67  enacted  "  that  the  said  company  shall,  from 
time  to  time,  be  rated  to  all  parliamentary  and  paro- 
chial rates  and  assessments  for  and  in  respect  of  the  lauds 
and  grounds  to  be  purchased  or  taken  by  tlie  said  com- 
pany in  pursuance  of  this  Act,  in  the  same  proportion 
as  other  lands  and  grounds  lying  near  the  same  are  or 
shall  be  rated,  and  as  the  same  lands  and  grounds 
so    to    be    purchased  or  taken  would  be   rateable 
in   case   the  same  was   the  property   of  individuals 
in  their  natural  capacity."    At  the  time  of  making  the 
canal,  and  previously,  the  lands  adjacent  to  each  bide 
were  of  very  much  less  value  than  at  present.     The 
land  was  then  let  at  the  usual  rent  for  laud  in  the 
neighbourhood  of  towns;  but  now,  owing  to  the  in- 
crease of  population  in  Cardiff,  the  land  adjacent  has 
been    built  upon  and  converted    into   wharves  and 
yards,  and  is  of  the  value  of  Gd.  per  square  yard.     Tbe 
average  rateable  value  of  the  land  nearest  to  the  canal 
on  the  east  side  is  about  3/.  per  acre.     On  the  west 
side  the  lands  are  rated  as  wharves  and  yards  at  about 
bd.  per  square  yard.     Beyond  these  wharves  is  a  piece 
of  land  let  as  mere  land,  and  rated  at  about  3&  per 
acre.     The  canal  was,  until  the  present  rate,  rated  at 
the  average  annual  rateable  value  of  tlie  land  used  as 
mere  land  nearest  thereto.     By  the  present  rate  the 
canal  company  are  rated  fur  the  bed  of  the  canal  in 
the  same  proportion  as  the  lands  and  grounds  lying 
near  thereto  are  rated  in  the  same  assessment,  and  iu 
the  same  proportion  as  they  would  be  rated  in  case 
they  were  the  property  of  individuals  in  their  natural 
capacity.    The  canal  company  contended  that,  under 
the  67  th  section  of  their  Act,  they  were  only  liable  to 
be  assessed  at  the  rateable  value  of  the  land  lying  neao 
thereto,  which  at  the  time  of  the  rate  was  used  as  mere 
land,  or  else  at  what  would  have  been  the  rateable 
value  of  land  adjoining,  if  the  same  had  remained  mere 
land.     The  court  of  quarter  sessions  found  that  thr 
canal  was  not  overrated,  if  the  correct  principle  is  te 
rate  the  lands  and  grounds  in  the  same  pioportion  as 
the  lands  and  grounds  lying  near  are  rated  as  occupied 
at  the  time  of  making  the  rate,  and  as  if  the  lands 
and  grounds  were    the  property  of  individuals;   but 
that  the  appellants  are  overrated  if  their  lands  and 
grounds  should  have  been  assessed  as  the  lands  and 
grounds  lying  near  would  have  been  assessed  if  they 
had  been  contiued  to  be  used  as  mere  land.     The  ques- 
tion for  the  opinion  of  the  Court  of  Q.  B.  is,  whether 
the  principle  if  assessment  adopted  by  the  respondents 
is  based  upon  the  correct  construction  of  the  provisions 
of  the  Act  regulating  the  rating  of  tbe  company's  lands. 
If  the  court  shall  be  of  that  opinion,  then  the  order  of 
the  court  of  quarter  sessions  is  to  stand,  and  the  rate 
to  remain  at  the  full  sum  at  which  the  canal  and  pre- 
mises hart  been  assessed  by  the  respondents.    If  the 


court  shall  be  of  a  contrary  opinion,  then  the  rate  is  to 
be  amended  by  reducing  it  to  the  amount  of  the  former 
assessment. 

Field  and  Bowen  now  appeared  for  the  respondents. 

Bocill,  Q.  C,  Hughes  and  Giffard  for  the  appellants. 

The  following  cases  were  cited :— R.  ▼.  The  Regents 
Canal  Company,  6  B.  &  C.  720 ;  R.  v.  The  Monmouth- 
shire Canal  Company,  3  Ad.  &  E1L  619 ;  Reg.  v.  The 
Grand  Junction  Canal  Company,  7  W.  R.  597  ;  R.  v. 
The  Grand  Junction  Canal  Company,  1  B.  &  Aid.  289. 

Tbe  facts  and  arguments  sufficiently  appear  from  the 
following  judgment : — 

July  7. — Cockbu&x,  C.J. — In  this  case  the  question 
turns  upon  the  effect  of  a  clause  in  the  Canal  Act,  whereby 
the  proprietors  are  protected  against  being  rated  in  re- 
spect of  the  increased  value  of  the  land  occupied  by 
the  canal  by  reason  of  its  being  so  occupied,  by  a  pro- 
vision that  the  company  shall  be  rated  in  the  same 
proportion  as  other  lands  and  grounds  lying  near  the 
same  are  or  shall   be  rated.     A  state  of  things  has 
arisen  which  evidently  is  very  different  from  that  con- 
templated  by  the  Legislature  at  the  time  the  Act 
passed.     The  object  of  the  enactment  was  to  give  im- 
munity to  the  canal  company  against  being  rated  in 
respect    of   the   increased    value  of    land,  resulting 
from  its  occupation  by  the  canal,  as  distinguished  from 
its  previous  value  as  used  for  agricultural  purposes; 
but  in  the  new  state  of  things  which  has  arisen  the 
adjoining  land,  instead  of  being  inferior,  has,  by  its 
being  used  as  wharves  and  its  application  to  building 
purposes,  become  of  greater  value  than  the  soil  occu- 
pied by  the  canal.    The  provision  which  was  intended 
for  the  benefit  of  the  canal  company  has  thus  become 
a  means  of  casting  au  additional  burden  on  them, 
and  entails  on  them  considerable  hardship.     Neverthe- 
less, we  are  of  opinion  that  full  effect  must  be  given  to 
the  enactment,  its  language  being  clear  and  precise. 
It  is  not  competent  to  us  to  modify  its  provisions  in 
order  to  meet  a  state  of  things  which,  if  it  could  have 
been  contemplated  by  the  Legislature  at  the  time  of 
the  passing  of  the  Act,  would  probably  have  been  pro- 
vided agaiust.     Belief,  in  such  a  case,  can  only  be 
sought  at  the  hands  of  the  Legislature,  whose  province 
we  should  be  usurping  if  we  were  to  put  a  construc- 
tion jou  the  Act  different  from  what  its  terms  warrant 
in  order  to  meet  the  equity  of  tlie  case.     We  have  no 
hesitation,  therefore,  iu  rejecting  the  proposed  con- 
struction that  we  are  to  consider  not  only  what  is  the 
rateable    value    of    the    land    immediately    adjoin- 
ing   the    canal,    but    that  of     the     nearest    agri- 
cultural land,    no    matter    how    far    off,    in   order 
to    give    effect    to    what     the    Legislature    had   in 
view  in  passiug  this  clause.    The  enactment  is  clear 
and  unambiguous,  that  tbe  land  occupied  by  the  com- 
pany shall  be  rated  in  the  same  propoition  as  the  ad- 
joining lands.    The  court  cannot  construe  tbe  enact- 
ment differently,  because  the  relative  value  of  the  land 
occupied  by  the  canal,  and  of  the  adjoining  land,  hare 
become  changed.     But  a  new  difficulty  presents  itself, 
from  the  circumstance  that  the  adjoining  lands  are  no 
longer  rateable  simply  as  land.    They  have  become,  in 
many  instances,  covered  by  buildings  of  a  valuable 
description,  and  the  value  of  the  land  becomes  as  it 
were  merged  in  that  of  the  buildings  by  which  it  is 
covered.     It  is  possible,  however,  to  ascertain  the  value 
of  the  land  as  applicable  and  subservient  to  building 
purposes,  as  distinguished  from  the  joint  value  of  the 
land  and  buildings.     But  here  a  new  difficulty  presents 
itself.     By  the  Parochial  Assessment  Act  property  is 
to  be  rated  according  to  the  rent  which  a  tenant  from 
year  to  year  might  be  expected  to  give  for  it    Now  a 
tenant  from  year  to  year  would  not  give  for  tbe  land  in 
question  a  rent  equivalent  to  its  value  for  building 
purposes ;  it  is  only  in  the  hands  of  the  lessees  with  a 
long  term  that  the  .land  would  have  this  larger  value, 
for  this  reason  this  court  then,  con«8tin£©f  taj  Lord 
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Campbell  and  Erie,  C.J.,  in  the  case  of  Reg.  v.  The  Grand 
Jvactiou  Canal  Company,  held  that  a  provision  similar 
to  the  present,  that  land  occopied  by  a  canal  com- 
pany was  not  liable  to  be  rated  otherwise  than  as  agri- 
cultural land,  notwithstanding  that  the  adjoining  land 
was  occupied  as  land  covered  with  buildings.     We  can- 
not, oo  consideration,  bring  ourselves  to  acquiesce  in 
the  propriety  of  this  decision.     It  appears  to  us,  thee, 
in  applying  the  Parochial  Assessment  Act  to  such  a 
case  as  the  present,  the  criterion  is  not  what  a  tenant 
from  year  to  year  would  give  for  the  land  to  be  rated,  that 
is,  the  land  occupied  by  the  canal  company,  but  what 
such  a  tenant  would  give  for  the  adjoining  land,  ac- 
cording to  the  value  at  which  the  land  in  question  is, 
by  the  provision  of  the  enactment  which  we  are  called 
on  to  construe,  to  be  rated.    Now  the  adjoining  land 
being  built  on,  is  worth  so  much  to  a  tenant  from 
rear  to  year  as  land  built  upon.     In  the  yearly  rent 
for  the  buildings,  a  certain  proportion  of  the  rent  must 
be  taken  as  part  in  respect  of  tho  land  occupied  by 
the  buildings.    That  proportion,  larger  no  doubt  than 
the  value  of  the  land,  if  not  applied  to  building  pur- 
poses,  is   capable   cf.  being  ascertained.       In    our 
opinion,  the  rateable  value  of  the  land  should  be  taken 
to  be  the  proportion  in  which  the  lands  and  grounds 
lying  near  the  canal  in  question  are  rated  within  the 
67th  section  of  this  Act  of  Parliament,  and  conse- 
quently is  the  proportion  in  which  the  land  occupied 
by  the  canal  is  to-  be  rated.     To  rate  the  latter,  ac- 
cording to  what  a  tenant  from  year  to  year  would  give 
independently  of  what  such  a  tenant  would  give  for 
the  adjoining  land,  is,  at  it  seems  to  us,  to  rate  it  in- 
dependently of  the  rating  of  the  adjoining  land ;  in 
other  words,  to  give  no  effect  to  the  provision  in  the 
section,  according  to  which  the  rating  is  to  be  made. 
We  bold,  on  these  grounds,  that  the  position  taken  by 
the  argument  of  the  appellants,  that  the  whole  of  the 
land  in  question  ought  to  bo  rated  as  mere  land,  is  not 
tenable  as  relates  to  the  adjoining  land  when  built  upon 
or  made  into  wharves  ;  but  where  the  adjoining  land 
has  not  been  applied  to  such  purposes,  it  must  be  rated 
as  land  under  the  Parochial  Assessment  Act,  and  can- 
not therefore  be  rated  as  land  applicable  to  building 
purposes ;  at  all  events,  beyond  what  a  tenant  from 
Jtar  to  year  would  give  for  it  for  such  a  purpose.     It 
appears  to  us  that  the  principle  on  which  the  rate  should 
be  made  is,  that  the  land  covered  by  buildings  valued 
as  *e  have  already  pointed  out,  should  be  brought  into 
calculation  with  the  land  of  the  other  description  in 
each  particular  parish,  and  that  the  land  occupied  by 
the  canal  should  be  rated  according  to  the  aggregate 
value  of  the  whole.  This  can  of  course  be  at  best  but  a 
rough  estimate,  but  it  appears  to  us  to  be  the  only  means 
rf  giving  effect  to  the  provisions  of  the  various  Acts  of 
Parliament.      The  rate  must  therefore  be  amended 
accordingly.  Rate  to  be  amended. 


COURT  OF  COMMON  BENCH. 

Reported  by  Dawtel  Thomas  Evans  and  R.  Yaughax 
Williams,  Esqra.,  Barrlsters-at-Law. 

Friday,  June  8. 

The  LlaxjjAFF  and   Canton  District  Markets 

Company  (appellants)  r.  Lyndon  (respondent). 
Statute— Construction  of— The  Uandnff  and  Canton 
District  Markets  Act  1858,  sect  25. 

TktlUh  section  of  the  JJ.  and  C.  District  Markets 
Act  enacts,  that  "  every  person  who  shall  tell  or 
expose  for  sale  at  anyplace  within  the  limits  of  this 
Act  {other  than  in  any  existing  market-place,  or  the 
market-house  and  market-places  to  be  established 
under  this  Act,  or  in  his  own  dwelling-house  or  in 
any  shop  attached  to  and  being  part  of  any  dwelling- 
house),  any  article  in  respect  of  which  tolls  are  by 
this  Ad  authorised  to  be  taken,  other  than  eggs. 


butter  and  fruit,  shall  forfeit  and  pay  to  the  com' 
pony  any  sum  not  exceeding  40s.  Provided  always, 
that  nothing  herein  contained  shall  restrain  or  pro- 
hibit any  person  from  crying  or  exposing  for  sale, 
or  from  selling  from  door  to  door,  within  the  limits 
of  this  Act,  any  such  articles  as  aforesaid,  provided 
such  person  or  persons  shall  have  first  paid  for  such 
articles  the  regular  market  tolls  or  duties" 

L.,  a  licensed  auctioneer,  sold  horses  by  auction  within 
the  limits  of  the  Act,  in  a  private  yard  belonging  to 
ff.: 

Held,  that  horses  were  "  articles  "  within  the  meaning 
of  the  Act ;  that  the  yard  was  not  L.'s  dwelling- 
house,  or  a  shop,  within  the  exception,  and  that  L. 
ought  to  have  been  convicted  under  the  above  section. 
This  was  a  case  stated  for  the  opinion  of  the  court, 

pursuant  to  stat  20  &  21  Vict.  c.  43. 

CASE. 

At  a  petty  sessions  for  the  borough  of  Cardiff,  in  the 
county  of  Glamorgan,  held  on  the  13th  Feb.  I860,  the- 
respondent  appeared  before  us  in  pursuance  of  a  sum- 
mons, charging  him  with  having  on  the  4th  Feb.  insr. 
unlawfully  exposed  horses  for  sale  at  the  town  of. 
Cardiff,  within  the  limits  of  the  Llandaff  and 
Canton  District  Markets  Act  1853.  By  sect.  4  of 
the  said  Act  (a  copy  of  which  accompanies,  and  is  to 
be  referred  to  as  part  of  this  case)  the  parishes  of  St. 
John  the  Baptist  and  St.  Mary,  comprising  the  borough 
and  town  of  Cardiff,  are  included  within  the  limits 
thereof.  Sect.  25  of  the  said  Act  enacts  as  follows  :— 
"  Every  person  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  limits  of  this  Act  (other  than  in  any 
existing  market-place,  or  the  market-house  or  market- 
places to  be  established  under  this  Act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and  being  part 
of  any  dwelling-house),  any  article  in  respect  of  which 
tolls  are  by  this  Act  authorised  to  be  taken,  other  than 
eggs,  butter  and  fruit,  shall  forfeit  and  pay  to  the 
company  any  sum  not  exceeding  40*." 

By  sect.  26,  the  company  are  required,  within 
eighteen  calendar  months  from  the  parsing  of  the  Act, 
to  construct  and  open  for  public  use,  the  cattle- market, 
by  the  Act  authorised  to  be  made ;  and  from  and  after 
the  opening  of  such  market  no  other  market  and  fair 
for  the  sale  of  live  cattle  shall  be  held. 

The  Markets  and  Fairs  Clauses  Act  1847,  incorpo- 
rated with  the  said  Llandaff  and  Canton  District  Markets 
Act,  by  sect  13  enacts,  "  that  after  the  market-place  is 
opened  for  public  use,  every  person,  other  than  a  li- 
censed hawker,  who  shall  sell  or  expose  for  sale  in  any 
place  within  the  prescribed  limits,  except  in  his  own 
dwelling-house  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  Act  authorised  to  be  taken  in 
the  market,  shall  for  any  such  offence  be  liable  to  a 
penalty  not  exceeding  40*." 

At  the  hearing,  the  opening  of  the  markets  con- 
structed under  the  Act  was  admitted.  A  local  news- 
paper was  put  in  by  complainant,  hereinafter  called  the 
appellant,  which  contains  the  following  advertisement : 
"  Mr.  Lyndon's  announcements.  Horses  for  sale. — 
Mr.  Lyndon  begs  to  announce  that  he  will  sell  by 
anction,  on  Saturday,  the  4th  Feb.,  at  Holland's  Horse 
Repository,  Working-street,  a  number  of  excellent 
horses,  comprising  several  draft  horses,  useful  and 
handsome  hacks  and  others,  five  or  six  hawkers1  carts, 
dog  carts  and  gigs.  Several  sets  of  cart  and  other 
harness,  saddles,  bridles,  &c  The  auctioneer  begs  to 
call  the  attention  of  intending  purchasers  to  this  sale, 
as  a  large  proportion  of  the  horses  and  other  things 
can  be  highly  recommended.  Sale  to  commence  at  two 
o'clock.  Auctioneer's  office,  Institute-chambers,  Car- 
diff.    Jan.  27,  i860." 

A  witness  was  called  by  appellant,  who  deposed  that 
he  went  on  the  4th  Feb.  to  Holland's  repository  in 
Working-street,  Cardiff,  and  saw  some  horses  put  up 
for  sale  by  public  auction  by  the  defendant  Lyndon, 
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and,  on  cioev-exaniination,  that  the  place  when  the 
horses  were  sold  is  a  private  place)  entered  by  an  arch- 
way, which  leads  to  a  yard  at  the  side  of  Mr.  Holland's 
house.  A  witness  was  called  on  behalf  of  Lyndon,  who 
deposed  that  he  knew  Holland's  repository,  that  it 
is  private  property,  and  leads  nowhere,  and  is  all  in 
Holland's  hands  and  within  his  gates.  The  defen- 
dant's licence  as  an  auctioneer  (a  copy  is  hereto 
annexed)  was  pnt  in.  On  this  state  of  facts  it  was 
urged  by  the  appellant  that  the  place  where  the  horses 
were  sold  was  not  within  the  exception  of  sect  25 ; 
that  at  all  events  a  sale  of  horses  by  auction  publicly 
advertised  in  newspapers,  held  in  a  yard  to  which  the 
public  were  admitted  without  restriction,  is  not  ex- 
empted from  the  operation  of  the  Act. 

For  the  defendant  it  was  urged  that  he  being  an 
auctioneer,  was  protected,  and  the  licence  and  the 
8  &  9  Vict  c  15  were  relied  on  in  support  of 
this  view,  and  that  the  place  of  sale  was  a  private 
place,  and  within  the  exception  of  the  company's 
Act,  s.  25. 

We  were  of  opinion  that  the  place  where  the  auction 
took  place,  being  a  private  yard,  forming  part  of 
the  dwelling-house  and  premises  of  Holland,  came 
within  the  exception  of  the  13th  section  of  the  Markets 
and  Fairs  Clauses  Act  1849,  and  the  25th  of  the  Llandaff 
and  Canton  Markets  Act,  and  we  thereupon  dis- 
missed the  information. 

The  appellant  being  dissatisfied  with  our  determina- 
tion ss  be?ng  erroneous  in  point  of  law,  applied  to  us  in 
writing  within  three  days  after  snch  determination,  to 
state  and  sign  a  esse  for  the  opinion  of  the  Court  of 
Common  Pleas,  in  compliance  with  which  application 
we  hereby  state  this  case,  and  pray  the  opinion  of  the 
court  thereon.  (Signed) 


within  the  meaning  of  the  word  "  articles,"  because 
they  are  not  cried  from  door  to  door.  A  person  is  net 
likely  to  take  horses  from  door  to  door,  but  he  may  do 
so  if  he  pleases.  The  statute  says  he  may  sell  from 
door  to  door,  having  paid  the  tolls.  I  think  the  words 
of  the  Act,  as  to  inspection,  have  nothing  to  do  with 
this  case.  Then  is  the  auctioneer  within  the  exception 
that  he  is  not  to  be  liable  if  he  sells  in  his  own  dwell- 
ing-house, or  in  any  shop  attached  to  and  being  part 
of  any  dwelling-house  ?  He  sells  in  a  yard  of  Holland's. 
It  is  not  his  own.  And  I  do  not  think  it  is  a  dwelling- 
house  within  the  statute.  I  think  that  means  a  dwell- 
ing-house in  the  popular  sense  of  the  word,  and  the 
more  so  because  the  special  Act  adopts  the  general 
statute  as  to  markets  and  fairs,  where  the  exception  is 
"  except  in  his  own  dwelling-house  or  shop." 

Williams,  J. — I  am  of  the  same  opinion.  As  to 
his  being  an  auctioneer,  it  is  only  where  the  sale  is 
lawful  that  his  licence  protects  him. 

Wille8  and  Btles,  JJ.  concurred. 
Opinion  of  the  court  infhwour  of  the  appellant. 


Oxford  for  the  appellant— The  Legislature,  by  sect 
25  of  the  special  Act,  creates  a  monopoly,  and  prevents 
the  sale  of  live  cattle  within  the  limits  of  the  Act  in 
any  place  except  those  specified ;  and  that  section  pro- 
vides a  summary  remedy  in  lieu  of  an  action  on  the 
case  for  a  disturbance  of  the  market,  and  for  the  pur- 
pose also  of  protecting  persons  selling  in  their  own 
houses.  Horses  are  clearly  "articles**  within  the 
section.  Then  Lyndon  is  not  selling  in  his  own  dwell- 
ing-house, but  in  Holland's.  He  cited  The  Prior  of 
Dunstable's  case,  in  a  note  to  Mosley  v.  Walker, 
7  B.  &  C.  47.  He  is  therefore  not  within  the  excep- 
tion. He  is  an  auctioneer  come  to  sell  the  horses  of 
other  person*.  The  fact  of  its  being  a  private  place 
makes  no  difference.  It  b  not  "  his  dwelling-house," 
nor  is  it  a  "  shop  attached  to  and  being  part  of  any 
dwelling-house." 

Coleridge  forTthe  respondent — An  auctioneer  having 
a  licence  under  8  &  9  Vict  c  15,  s.  2,  would  have  a 
right  to  sell  as  the  respondent  did,  but  for  the  special 
Act  Does  that  Act  in  terms  take  away  that  right  ?  It 
is  submitted  it  does  not:  {Williams  v.  Priiehara\  4 
T.  R.  2.)  But  what  was  done  was  within  the  exception 
in  sect  25.  The  shop  of  a  horse-dealer  is  his  yard ; 
moreover,  horses  are  not  u articles**  within  the  meaning 
of  the  section.  He  referred  to  sect  15  of  10  Vict  c 
14.  Horses  are  not  cried  from  door  to  door,  nor  are 
they  subject  to  inspection. 

Erlk,  C.  J. — I  am  of  opinion  that  a  horse  is  an 
article  within  the  25th  section  of  the  special  Act  The 
statute  authorises  the  making  of  a  market,  and  gives 
certain  tolls  to  those  who  go  to  the  expense  of  con- 
structing and  repairing  it ;  and  I  think  the  Legislature 
need  the  word  "  article"  so  as  to  include  all  things  for 
which  tolls  are  to  be  levied.  It  seems  to  me  to  be 
intended  by  the  Legislature  that  the  proprietors 
of  the  market  should  be  remunerated;  and  sect. 
26  provides  for  a  cattle-market,  and  no  toll  is 
to  be  taken  unless  accommodation  is  provided. 
Can  it  be  said  that  persons  may  send  their 
bones  free  of  toU  ?  It  is  said  that  horses  do  not  come 
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Reported  by  F.  Bailsy  and  Joint  Dotoau,  Esqrs,,  Barrlsten- 

at-Law. 

June  2  and  %\. 

Masox  v.  The  Birkenhead  Improvement 

Commissioners. 

Negligence  by  servants  of  commissioners—Notice  of 

action  requisite — Sufficiency  of  notice. 
The  plaintiff,  by  the  alleged  negligence  of  the  servants 
of  the  defendants,  the  Birkenhead  Improvement  Com- 
missioners, sustained  an  injury  Jor  which  he  brought 
an  action.  Previously  to  the  action  he  sent  a  Idler 
signed  by  himself  to  the  defendant*,  which  he  nUegei 
was  a  sufficient  notice  of  action,  if  any  was  re- 
quired: 
Held,  that  under  the  statute  for  the  improvement  of 
Birkenhead  by  the  commissioners  (hxxd  and  personal 
Act,  3  Witt.  4),  the  alleged  negligence  was  the  neg- 
ligence of  the  defendants*  servants,  and  notice  of 
action  was  necessary,  and  that  the  notice  given  m 
this  case  was  insufficient. 

This  was  an  action  brought  against  the  defendants, 
as  the  Birkenhead    Improvement  Commissioners,  for 
negligence,  in  consequence  of  which  alleged  negligence 
the  plaintiff,  as  he  stated,  became  injured.     Under  the 
201st  section  of  3  Will.  4,  clxviii.  (the  Act  being  local 
and  personal),  thirty  days'  previous  notice  of  action  is 
required  to  be  given,  signed  by  the  attorney,  &&,  &c 
It  enacts  that  "  no  plaintiff  shall  recover  in  any  action 
or  suit  to  be  commenced  against  the  said  commis- 
sioners, or  any  of  them,  or  any  other  person  for  any- 
thing done,  or  to  be  done,  in  pursuance  or  under  the 
authority  of  this  Act,  unless  notice  in  writing,  signed 
by  the  attorney  for  the  plaintiff,  and  specifying  toe 
cause  of  such  action,  shall  have  been  given  to  the  de- 
fendants thirty  days  before  such  action  shah*  be  com- 
menced, nor  shall  the  plaintiff  recover  in  any  such 
action  if  tender  of  sufficient  amends  shall  have  bees 
made  to  him,  or  his  attorney,  by  or  on  behalf  of  the  de- 
fendant before  such  action  brought ;  and  in  case  no  snch 
tender  shall  have  been  made,  it  shall  be  lawful  for  the 
defendant  in  any  snch  action,  by  leave  of  the  court 
after  such  action  shall  have  been  brought,  at  any  time 
before  issue  joined,  to  pay  into  court  such  sum  of  money 
as  he  shall  think    fit,  whereupon  such  proceeding, 
order  and  judgment  shall  be  made  and  given  in,  and 
by  such  court  as  in  other  actions  where  the  defendant 
is  allowed  to  pay  money  into  court." 

The  plaintiff,  in  a  letter  addressed  to  the  chairman 
of  the  commissioners,  said  that  he  left  his  house,  which 
was  in  Price-street,  at  six  o'clock,  p»mn  on  the  17th  Jan. 
1859,  and  "  I  crossed  Price-street  and  proceeded  along 
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the  nagged  footway,  on  the  right  hand,  towards  Watson- 
street,  and  when  I  arrived  near  Mr.  Smith's,  'the 
British  Qneen,'  I  walked  precipitately  into  a  large  heap 
of  setts  or  gutter  stones,  lying  on  the  footway,  and  in 
endeavouring  to  extricate  myself  was  propelled  for- 
ward headlong  on  the  opposite  flags,  and  upon  which 
these  formidable  stones  had  been  left  in  a  heap." 

The  attorney  for  the  plaintiff  had  written  and  sent 
the  following  letter : — 

"10,  Price-street,  Birkenhead,  May  30,  1859. 
"  Gentlemen, — I  am  instructed  by  Mr.  John  Mason, 
of  144,  Price-street,  to  apply  to  yon  for  compensation 
far  the  very  serious  injuries  he  sustained  in  the  month 
of  January  last,  through  the  carelessness  of  your  ser- 
vants in  leaving  a  quantity  of  channel  stones  in  the 
street,  without  any  protection  to  the  same.  My  in- 
structions are  to  commence  legal  proceedings  if  no 
satisfactory  arrangement  is  made. 

44  Your  obedient  servant, 

"Sydwby  Oiway  Husband. 
44  The  Commissioners  of  Birkenhead." 
The  action  was  commenced  on  the  12th  Nor.  1859. 
Defendants    pfejded:— 1.    Not    guilty;     and     2. 
That  no  sufficient  notice  had  been  given  to  the  defen- 
dants, in  compliance  with  the  before-mentioned  Act 
of  Parliament,  before  commencement  of  the  suit 

The  cause  was  tried  at  Chester  before  R.  Gurncy, 
Esq.,  when  a  verdict  was  found  for  the  plaintiff,  IbOL 
damages,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  defendants,  and  a  rule  nm  having  been 
obtained  accordingly  to  enter  the  verdict  for  the  defen- 
dants on  the  second  issue,  on  the  ground  that  the  notice 
of  action  was  insufficient,  pursuant  to  leave  reserved, 
or  for  a  new  trial  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  of  negligence  on  the  part  of 
the  defendants,  or  that  the  verdict  was  against  the 
evidence  on  the  question  of  negligence, 

Beavm  showed  cause,  and  contended  that  under 
the  circumstaiices  of  the  case,  this  being  an  action  for 
negligence,  no  notice  of  action  at  all  was  necessary. 
It  was  not  for  anything  done  under  the  Act  of  Parlia- 
ment, bat  for  omission  on  their  part  to  do  what  they 
thooid  have  done.  If  notice  of  action  should  be  held 
to  he  requisite,  then  the  plaintiffs  letter  signed  by  him- 
self was  a  sufficient  compliance  with  the  terms  of  that 
local  Act 

Welsby  (JPfntyre  with  him)  in  support  of  the  rule. 
—The  sections  of  the  local  Act  are  to  be  liberally  con- 
tiraed.  The  defendants  have  properly  discharged 
their  duties,  but  they  have  not  done  anything  what- 
ever beyond  their  duty.  Notice  of  action  was  necessary 
in  order  that  amends,  if  thongbt  expedient,  might  before 
«t»n  have  been  tendered,  and  clearly  the  plaintiffs 
letter  was  an  insufficient  notice  :  (Norru  v.  Smith,  10 
A.  &  E.  188 ;  Martin*  v.  Upcher,  3  Q.B.  662 ; 
&ww  v.  Jerdein,  4  Q.  B.  585;  Jacklin  v.  Fytche,  14 
M.  k  W.  381 ;  Leary  v.  Patrick,  15  Q.  B.  226.) 

The  Court  intimated  that  the  argument  might  be 
cootinoed  on  a  future  day  if  required.      Adjourned. 

June  21.— Bramwkll,  B.  said:— We  told  Mr. 
Webby  we  would  let  him  know  whether  we  required 
to  hear  him  further  upon  it.  We  do  not  One  objec- 
tion taken  was,  that  there  was  no  sufficient  notice  of 
**Mn,  and  that  notice  of  action  was  required.  It  is 
^necessary  to  go  into  what  was  suggested  on  the 
KXfoes;  it  is  manifest  on  an  examination  of  them  they 
*«re  not  good  notices.  The  doubt  entertained  was, 
whether  notice  of  action  was  required.  That  doubt 
erisfed  in  my  own  mind.  The  action  being  one  for 
wshgence,  I  had  a  doubt  whether  there  ever  was  a 
a*essity  for  notice  of  action  in  a  case  of  negligence. 
Tbere  may  be  cases  in  which  notice  of  action  is  not 
lecesaary.  Under  the  terms  of  the  statute,  where  the 
^giigence  is  the  negligence  of  servants,  then  I  do  not 
**  any  reason  why,  i£  ever  notice  is  given,  it  should 
cot  be  given  in  thai  case,  The  negligence,  if  any,  was 
[Has.  Cas.] 


the  negligence  of  the  defendants1  servants.  We  think 
they  were  entitled  to  the  protection  of  notice  of  action 
being  given;  consequently  the  rule  will  be  made 
absolute. 

Wdsby. — Since  arguing  the  case,  I  have  discovered 
a  case  in  which,  under  circumstances  identical  with  the 
present,  it  was  held  that  notice  of  action  was  neces- 
sary. 

Chakxell,  B. — I  agree  with  my  brother  Bramwell 
in  thinking  that  notice  of  action  was  necessary ;  but  I 
should  say  that  I  have  had  an  opportunity  of  consult* 
ing  the  learned  gentleman  who  tried  the  cause,  and  he 
is  anything  but  satisfied  with  the  verdict  for  the 
plaintiff.  Rule  absolute. 

Price,  Abchurch-lane,  attorney  for  plaintiffs. 

Eyre  and  Lawson,  for  Wain  and  Ball,  Birkenhead, 
attorneys  for  defendants. 


{relator, 

» 

COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomv  Hbzlbt  and  William  Baklow,  Esqrs., 
Barriatera-at-Law. 


Friday,  June  17. 

(Sittings  in  Banco  before  Hayes,  J.) 

Reo.  v.  Edward  Oonne  Bell. 

Certiorari— Coroner" $  inquisition — Venue,  change  of 

— Jurors — Trial,  impartial — Manslaughter. 
Where  it  prima  facie  appears  to  this  court  that  a  fair 
and  impartial  trial  cannot  be  had  tie  a  particular 
place,  and  such  is  not  displayed  by  a  strong  case  m 
answer  thereto,  the  court  will  grant  a  certiorari  to 
remove  the  proceedings  into  the  Queen's  Bench  to 
enable  an  application  to  be  mads  to  have  such  cas* 
tried  in  some  other  jurisdiction. 
This  case  came  before  the  court  upon  a  motion  to 
make  absolute,  notwithstanding  the  cause  shown,  a  con- 
ditional order  of  the  7th  June  1859,  whereby  it  was 
ordered  that  a  writ  of  certiorari  should  issue  directed 
to  the  clerk  of  the  Crown  for  the  county  of  the  city  of 
Limerick,  to  remove  into  this  court  all  and  singular 
inquisitions  and  depositions  taken  or  made  before  the 
coroner  in  the  said  county  of  the  city,  on  or  about  the 
25th  May  1859,  for  the  purpose  of  having  the  venue 
changed  from- the  county  of  the  city  of    Limerick 
to  the  county  of  Limerick,    on  the    grounds  that 
the  parties  charged  with    manslaughter   under   the 
said    inquisition    could    not   have  a    fair    and    im- 
partial trial  in  the  county  of  the  city  of  limerick, 
unless  cause  should  be  shown  within  three  days  after 
the  service  of  the  order  upon  the  solicitor  for  the  next 
of  kin  of  the  deceased  at  his  registered  town  lodgings, 
and  upon  the  Crown  solicitor.     It  appeared  from  the 
following  affidavits  which  had  been  filed  to  ground 
the  motion  for  the  conditional  order,  from  the  affidavit 
of  Edward  Gonne  Bell,  R.M.,  that,  at  an  inquest  held 
at  Limerick  before  the  coroner,  on  view  of  the  bodies 
of  three  persons,  a  verdict  of  manslaughter  was,  on 
the    25th  May  1859  returned  by  the  jury   against 
Edward  Gonne  Bell  and  a  party  of  police  who  were 
under  his  charge  upon  the  evening  of  the  4th  May 
1859,  at  Broad- street,  in  the  city  of  Limerick,  during 
the  election  for  the  said  city  of  Limerick,  when  very 
angry  and  bitter  feelings  were  excited  -,  that  very  many 
of  the  persons  who  would  be  likely  to  serve  as  jurors 
in  the  said  city  took  a  very  warm  interest  in  the  said 
election  on  behalf  of  the  popular  candidate,  and  exerted 
themselves  very  much  in  bringing  up  voters ;  that  he 
truly  believed  that  it  would  be  impossible  to  have  a 
jury  empanelled  for  his  trial  and  said  party  of  police 
who  would  enter  upon  the  trial  and  listen  to  the  de- 
fence with  unbiassed  and  unprejudiced  minds;    that 
the  circumstances  connected  with  the  unhappy  occur- 
rence have  been  repeatedly  discussed  among  all  persona 
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Reg.  v.  Justices  of  tub  Peace  for  the  County  ow  Tyrone. 

[Ibojsd. 

in  the  said  city ;  the  deaths  of  said  men  and  the  firing 
of  said  police  were  referred  to  in  placards  posted 
throughout  said  city,  in  wldch  it  was  stated  that  the 
people  were  shot  down  by  the  Orange  underlings  of  the 
Derby  Government ;  that  the  conduct  of  said  Bell  and 
the  police  has  been  canvassed  and  commented  on  by 
several  of  the  local  newspapers,  which  have  been  widely 
circulated  in  said  city,  and  in  several  numbers  thereof 
said  occurrence  has  been  designated  in  the  strongest 
language  as  "an  awful  effusion  of  innocent  blood," 
w  murderous  outrage,"  "Broad-street  slaughter," 
"  hideous  and  revolting  case,"  &c ;  that  a  committee 
has  been  appointed  to  collect  subscriptions  for  the 
families  of  the  sufferers,  and  about  forty  gentlemen 
were  appointed  members  of  said  committee,  among 
whom  are  many  who  are  likely  to  fonn  the  petty  jury 
panel  at  the  ensuing  assizes.  There  were  also  affidavits 
from  the  county  inspector  of  police,  and  from  the  said 
Edward  Gonne  Bell's  solicitor,  strongly  corroborative  of 
the  above  facts.  There  were  only  two  affidavits  filed 
as  cause— one  by  the  town  agent  of  Joseph  Murphy, 
who  was  the  solicitor  for  the  next  of  kin  of  the 
deceased;  and  the  other  by  fifteen  of  the 
persons  who  composed  the  coroner's  jury  on  the  occa- 
sion of  the  said  inquest  The  former  affidavit  stated 
that  the  verdict  on  the  inquisition  was  given  on  the 
25th  May  1859,  and  no  motion  for  the  certiorari  was 
made  untQ  the  6th  June  1859  ;  and  that  the  said  soli- 
citor for  the  next  of  kin  was  not  present  during  the 
entire  of  the  proceedings  before  the  coroner,  and  was 
not  aware  of  all  the  facts  stated  in  the  affidavits  filed 
to  ground  the  motion  for  the  conditional  order ;  and 
that  the  said  solicitor  was  then  absent  from  town,  and 
that  within  the  three  days  allowed  for  showing  cause  it 
was  wholly  impossible  to  have  the  necessary  affidavits 
filed  to  displace  the  many  erroneous  statements  which 
he  was  informed  were  contained  in  the  said  affidavits. 
The  second  affidavit,  filed  as  cause  by  the  fifteen  jurors, 
stated  they  were  astonished  at  hearing  that  it  had  been 
alleged  that  they  had  been  intimidated  into  finding  the 
the  said  verdict;  no  intimidation  was  practised,  and 
they  would  not  submit  to  any ;  that  they  were  sum- 
moned by  the  police  in  the  usual  way ;  that  they  found 
the  said  verdict  on  the  evidence  laid  before  them,  totally 
uninfluenced  by  any  other  consideration  than  that  of 
honestly  discharging  an  invidious  public  duty. 

James  Murphy  (with  him  J.  Clarke,  Q.C.),  for  Ed- 
ward Gonne  Bell,  submitted  that  under  the  circum- 
stances the  conditional  order  for  a  certiorari  should  be 
made  absolute. 

Andrew  Vance,  on  behalf  of  the  Crown,  appeared 
to  say  that  it  seemed  almost  a  matter  of  right  the  cer- 
tiorari should  issue. 

(fHagan,  Q.C.  (with  him  Charles  Barry)  contra, 
for  the  next  of  kin  of  the  deceased. 

Clarke,  Q.C.  objects  that  on  a  motion  of  this  nature, 
counsel  on  behalf  of  the  next  of  kin  should  not  be 
heard,  as  the  matter  should  rest  between  the  party 
charged  and  the  Crown. 

James  Murphy,— In  the  Six-mile  Bridge  case  it 
was  held,  that  the  only  persons  who  could  be  heard  on 
a  motion  such  as  this,  was  the  Crown  and  the  prisoners. 

Charles  Barry.— I  was  in  that  case  for  the  next  of 
kin  and  was  heard;  and  in  the  case  of  Reg.  v. 
Palmer,  5  E.  &  B.  1024,  counsel  appeared  for  the 
next  of  kin  and  were  heard. 

Clarke,  Q.C— There  is  a  marked  distinction  between 
cases  of  this  sort  in  England  and  in  Ireland,  for  in  the 
former  the  cases  are  taken  up  by  private  prosecutors, 
but  in  the  latter  the  prosecutions  are  taken  up  and 
prosecuted  by  the  Crown.  [Hayes,  J.— There  is  some 
difference  between  a  coroner's  inquisition  and  a  case 
which  has  undergone  a  magisterial  investigation ;  for  in 
the  former  the  party  is  not  bound  to  prosecute  at  all, 
but  in  the  latter  the  witnesses  are  generally  bound  over 
by  the  magistrates  to  prosecute.    I  am  inclined,  as  the 


learned  judge  who  made  the  conditional  order  made  its 
part  of  the  same  that  the  solicitor  for  the  next  of  kin 
should  be  served,  and  as  the  next  of  kin  now  appeared 
by  his  counsel,  and  as  this  is  a  matter  having  reference 
to  a  coroner's  inquisition,  and  as  I  have  heard  all  that 
one  side  has  to  say  in  this  matter,  to  hear  what  those 
on  behalf  of  the  next  of  kin  have  to  say  why  1  should 
not  make  absolute  this  conditional  order  for  a 
certiorari.'] 

O'Hagan,  Q.C. — Three  days  being  only  allowed  for 
showing  cause  against  the  conditional  order,  we  could 
not  procure  affidavits  in  reply  within  that  time.  The 
object  of  this  motion  is  clearly  to  postpone  this  trial 
from  the  next  to  the  spring  assizes  1860.  The  ver- 
dict of  the  coroner's  jury  was  given  on  the  25th  Mar 
1859 ;  the  conditional  order  was  not  applied  for  until 
the  6th  June.  If  now  that  order  be  made  absolute,  the 
inquisition  will  be  returned,  and  no  motion  for  a 
change  of  venue  can  be  made  until  after  plea 
pleaded  in  this  court :  {Rex  v.  Forbes*  2  DowL  P.  C. 
440.)  The  laches  of  the  parties  is  enough  here  to  bare 
this  motion  refused.  The  application  to  have  it  tried 
by  a  jury  from  the  county  can  be  made  to  the  judge  at 
the  trial  at  limerick. 

C.  Barry. — We  are  here  on  an  ex  parte  motion,  for 
it  was  impossible  within  the  time  allowed  we  coold 
have  any  affidavits  in  reply. 

Clarke,  Q.C.  in  reply. — Where  a  primd  facie  caw, 
such  as  here,  is  made,  that  it  would  be  unlikely  that  s 
fair  trial  would  be  had  in  any  particular  place,  it  is 
almost  a  matter  of  course  to  grant  the  certiorari  to 
remove  the  proceedings,  unless  a  strong  case  be  made 
out  on  the  other  side.  In  this  case  there  has  not  been 
an  affidavit  made  even  by  the  attorney  of  the  next  of 
kin,  stating  even  his  belief  that  a  fair  trial  coold  1* 
had  in  the  city  of  Limerick:  (R.  v.  UoUm,  5 
B.  &  Ad.  347.) 

Hayes,  J. — This  case  comes  to  a  very  narrow  point, 
for  I  have  nothing  now  to  do  with  many  of  the  discus- 
sions which  have  been  raised  during  the  progress  of 
this  motion.  I  have  only  now  to  deal  with  the  question 
whether  a  certiorari  should  issue  in  this  case  or  not, 
and  this  case  I  will  deal  with  merely  on  legal  grounds, 
and  I  will  deal  with  the  materials,  such  as  they  are,, 
which  I  have  before  me.  It  has  been  said  that  the 
shortness  of  the  time  which  was  allowed  for  shoving 
cause  did  not  allow  of  affidavits  being  filed  in  answer. 
If  that  were  so  it  would  have  been  open  to  the  parties 
to  have  come  here  with  an  application  to  extend  the  time 
for  filing  affidavits  as  cause.  This  was  not  done,  and 
two  affidavits  only  were  filed :  so  I  must  now  deal  with 
tho  case  as  I  find  it,  bearing  in  mind  that  this  was  s 
very  serious  charge,  and  a'  case  occurring  within  a  very 
limited  jurisdiction,  and  bearing  in  mind  the  circum- 
stances of  this  case.  I  do  not  see  any  reason  whj  1 
should  not  grant  this  motion;  and,  without  giving  any 
opinion  on  any  of  the  extraneous  matters  which  hays 
been  discussed  during  the  progress  of  this  motion,  I  will 
only  say  I  think  this  certiorari  should  go. 

Rule  accordingly. 

[A  similar  rule  was  made  subsequently  to  bring  up 
any  indictments  which  may  be  found  against  Mr.  Bdl 
or  the  police  at  the  ensuing  assizes. — Rsr.] 

Reg.  on  the  prosecution  of  George  Porter  c  The 
Justices  of  this  Peace  for  thk  Cocxti  or 
Tyrone. 

Certiorari — Interested  magistrate  sitting  on  the  bench 
— Declaration  by  interested  magistrate  at  the  sitting 
of  the  court  of  his  intention  to  take  no  part  m  the 
proceedings — Proceedings  not  thereby  invalidated. 

G.  P.  teas  convicted  at  the  petty  sessions  for  utifst 
and  malicious  trespass,  on  the  respective  covplainti 
of  the  Marquis  of  A.  and  of  H. ;  II.  and  hu father, 
who  were  justices  of  the  peace,  and  joint  agents  of 
the  Marquis  of  A^  sat  upon  the  bench  during  the* 


MAGISTRATES'  CASES. 


171 


Irelaxd.] 


Reg,  *.  Justices  of  the  Pkace  for  the  County  of  Tyrone.         [Ireland. 


hearing  of  the  case,  having  made  an  audible  and 
distinct  declaration  at  the  sitting  of  the  court  that 
they  did  not  intend  to  take  any  part  in  the  pro- 


Held,  that  the  presence  of  these  magistrates  on  the 
bench  did  not  invalidate  the  proceedings,  and  a 
motion  for  a  certiorari  was,  therefore,  refused. 
This  was  a  motion  to  make  absolute  a  conditional 
order  obtained  on  the  14th  of  January,  for  a  certiorari 
to  be  directed  to  the  justices  of  the  peace  for  the 
county  of  Tyrone,  "  to  remove  into  this  court  all  and 
singular  the  orders  and  convictions,  for  whatsoever 
trespasses  and  offences,  whereof  at  a  petty  session  held 
at  Strabane  on  the  1st  of  August  1859,  on  the  re- 
spective complaints  of  the  Marquis  of  Abercorn  and  T. 
W.  D.  Humphreys,  the  said  George  Porter  stands  con- 
victed, in  order  that  the  same  may  be  quashed,  on  the 
grounds  that  tbe  said  orders  were  invalid  on  the  face  of 
them,  that  the  jurisdiction  of  the  justices  to  entertain 
tbe  said  complaints  or  make  the  said  orders  was  ousted 
by  reason  of  a  question  of  title  to  do  the  acts  com- 
plained of  having  arisen  on  the  investigation  thereof; 
that  no  offence  was  in  fact  proved  against  the  said 
George  Porter;  and  that  the-  said  T.  W.  D.  Hum- 
phreys and  John  Humphreys,  two  of  the  justices  who 
presided  at  the  petty  sessions,  were  interested  therein, 
as  agents  of  the  said  Marquis  of  Abercorn ;  and  inas- 
much as  one  of  the  said  complaints  was  at  the  instance 
of  the  said  T.  W.  D.  Humphreys ;"  unless  cause  shown. 
The  question  of  title  alleged  to  be  involved  in  this  case, 
and   on   which  the  prosecutor  grounded  the  present 
motion,  arose  from  the  following  state  of  facts : — The 
rather  of  the  prosecutor  became  tenant  from  year  to 
year,  under  Captain  Patterson,  of  a  farm  of  land  con- 
taining about  fifty  acres,  at  the  yearly  rent  of  64/.  1*. 
Ad. ;  and  continued  in  occupation  of  the  lands  as  such 
tenant  until  the  time  of  his  death,  which  occurred  in 
the  year  1840,  when  the  prosecutor's  mother  Margaret 
Porter   entered  into  possession.       On    the   death   of 
Captain  Patterson,  in  the  year  1841,  the  Marquis  of 
Abercorn    became   the   purchaser  of  his   interest  in 
tbe  lands,  which  was  an  estate  for  lives  renewable  for 
ever.     By  articles  entered  into  on  the  occasion  of  the 
prosecutors  marriage  in  the  year   1849,    Margaret 
Porter  assigned  over  her  interest  in  the  farm  to  the 
prosecutor,  and  the  prosecutor  continued  to  cultivate 
tbe  lands  and  to  pay  the  rent,  but  the  rent  receipts 
were  made  out  in  the  name  of  Margaret  Porter.     In 
tbe  month  of  June  1858,  two  years'  rent  having  be- 
come in  arrear,  a  civil  bill  ejectment  was  brought  for 
the  recovery  of  the  lands :  this  proceeding,  however, 
was  abandoned,   as  the  case  was    not    within    the 
assistant  barrister's  jurisdiction,   the  rent  exceeding 
bOL    In  the  month  of  October  following  an  arrange- 
ment was  entered  into  between  Margaret  Porter  and 
John  Humphreys,  who  was  land  agent  of  the  Marquis 
of  Abercorn  jointly  with  his  son  T.  W.  D.  Humphreys, 
that  the  lands  should  be  surrendered  to  the  Marquis 
of  Abercorn,  and  that  upon  payment  of  the  sum  of 
IQQt.  Margaret  Porter  should  be  relieved  from  all 
liability  with  regard  to  the  arrears  of  rent.    This  ar- 
rangement was  shortly  afterwards  carried  out,  and 
possession  of  the  premises  given  up;  and  on  the  same 
day  an  undertaking  in  writing  was  signed  by  George 
Porter  to  become  caretaker  on  the  farm  up  to  the 
1st  Feb.  1859,  and  to  give  up  peaceable  possession 
on  that  day.     Upon  this  undertaking  being  entered 
into,  George  Porter  was  permitted  to  resume  occupa- 
tion of  the  dwelling-house.     It  was  alleged  in  the 
affidavit  of  George  Porter,  that  the  possession  of  the 
lands  was  so  given  up,  and  the  undertaking  entered 
into,  on  tbe  belief  that  a  decree  had  been  obtained  in 
the  civil  bill  ejectment  at  the  previous  June  sessions; 
and  that  that  belief  was  founded  on  the  statement  of 
the  bailiffs  of  the  Marquis  of  Abercorn,  to  whom  the 
possession  hod  been  surrendered,  that  such  a  decree 


had  been  obtained.  The  bailiffs,  however,  in  their 
affidavits  denied  having  made  any  such  statement. 
The  lands,  as  appeared  from  the  affidavit  of  T.  W.  D. 
Humphreys,  continued  from  that  time  in  the  occupa- 
tion of  the  Marquis  of  Abercorn,  and  were  cultivated 
at  his  expense.  The  prosecutor  continued  in  the  occu- 
pation of  the  bouse  until  the  following  spring,  when 
possession  having  been  demanded,  according  to  the 
terms  of  the  undertaking,  and  refused,  a  civil  bill 
ejectment  was  brought  at  the  Juno  sessions  1859, 
and  a  decree  obtained  for  the  possession  of  the  dwell- 
ing-house. From  this  decree  the  prosecutor  appealed 
to  the  ensuing  assizes;  and  the  appeal  having  been 
heard  by  Hughes,  B.  at  the  Omagh  assizes,  on  the 
19th  July  1859,  the  assistant  barrister's  decree  was 
affirmed.  Subsequently  to  the  affirmation  of  this 
decree,  the  trespasses  were  committed,  the  convictions 
for  which  were  now  sought  to  be  set  aside.  These  con- 
victions were  five  in  number,  and  were  made  at  tho 
petty  sessions  held  at  Strabane  on  the  1st  of  August 
1859;  two  of  these  convictions  were  made  at  the 
complaint  of  the  Marquis  of  Abercorn  against  Joseph 
Lafferty  and  Patrick  Byrne,  who  were  in  the  service 
of  Geoigo  Porter ;  and  of  the  remaining  three  convic- 
tions, two  were  on  the  complaint  of  the  Marquis  of 
Abercorn  against  George  Porter  for  wilful  and  malicious 
trespass ;  and  the  remaining  one  on  the  complaint  of 
'T.  W.  I).  Humphreys  against  the  said  George  Porter 
for  wilfully  and  maliciously  letting  loose  an  entire 
horse  in  a  field  the  property  of  the  Marquis  of 
Abercorn,  in  which  the  complainant  s  mare  was  work- 
ing, by  reason  whereof  the  mare  was  injured,  and  the 
life  of  the  man  who  was  working  with  the  mare  en- 
dangered. It  appeared  that  the  summonses  which  were 
served  on  the  Bnid  George  Porter,  Joseph  Lafferty,  and 
Patrick  Byrne,  were  signed  by  John  Humphreys,  and 
that  they  were  served  about  one  o'clock  on  Saturday 
the  30th  July,  to  appear  on  the  following  Monday* 
The  prosecutors  affidavit  stated  that,  when  the  case 
came  on  to  be  heard,  his  attorney  produced  him  as  a 
witness,  bnt  that  the  magistrates  refused  to  permit  him 
to  be  sworn  ;  that  from  the  short  time  which  he  had  to 
prepare  for  his  defence,  he  was  unable  to  procure  tbe 
attendance  of  any  other  witnesses ;  that  his  attorney 
applied  for  an  adjournment,  but  that  tho  application 
was  refused,  except  upon  conditions,  which  the  prose- 
cutor could  not  accede  to,  as  being  detrimental  to  his 
case.  The  prosecutor  further  stated  that,  at  the  com- 
mencement of  the  case,  both  John  Humphreys  and 
T.  W.  D.  Humphreys  were  seated  on  the  bench,  and 
that,  though  remonstrated  with  by  his  attorney,  they 
continued  to  sit  there  during  the  hearing  of  tbe  case ; 
and  that  not  only  did  they  sit  on  the  bench,  but  that 
they  took  part  in  the  proceedings;  and  this  latter 
statement  was  corroborated  by  the  joint  affidavit  of 
Alexander  Cummins  and  Robert  M'Connell,  both  of 
whom  deposed  to  the  same  fact  On  the  other  hand, 
the  affidavit  of  John  Humphreys  stated  "  that  it  was 
wholly  untrue  that  the  deponent  or  his  son  acted  ma- 
gisterially in  any  of  the  cases  against  George  Porter  on 
the  1st  Aug.  1859,  or  in  any  way  whatsoever,  at 
the  said  petty  sessions,  and  they  distinctly  expressed 
that  they  would  not  act  magisterially  on  the  said  day." 
And  the  affidavit  of  T.  W.  D.  Humphreys  was  to  the 
samo  effect,  "  that  it  was  wholly  false  that  deponent 
acted  as  a  magistrate  in  his  own  case,  or  in  any  of  the 
cases  at  the  suit  of  Lord  Abercorn  against  the  said 
George  Porter;"  and  further,  "that  the  deponent  ab- 
stained altogether  from  acting  as  a  justice  in  any  case 
whatsoever  on  tho  said  day,  and  at  the  commencement 
of  tbe  proceedings  he  distinctly  and  audibly  stated 
that  he  was  not  there  as  a  magistrate,  and  would  not 
act  as  such  on  that  day,  and  that  when  the  justices 
retired  to  deliberate  on  the  cases,  the  deponent  and  his 
father  remained  in  tho  court-house  with  the  general 
public"    These  statements  were  corroborated  by  the 


172 


MAGISTRATES'  CASKS. 


Ibelaxd.]     Beg.  0.  Justices  of  the  Peace  for  the  County  of  Tyroxe. 


[Ibelasd. 


affidavits  of  all  the  magistrates  who  sat  on  the  bench 
on  that  day. 

MKDonogh,  Q.G.  (with  him  It  Dowse)  in  support  of 
the  motion. — The  8th  section  of  the  Summary  Juris- 
diction Act,  14  &  15  Vict.  c.  92,  which  provides 
penalties  for  wilful  and  malicious  trespass,  contains  a 
proviso  exempting  from  its  operation  trespasses  com- 
mitted under  a  reasonable  supposition  of  title.  There 
may  have  been  a  reasonable  belief  in  the  mind  of  the 
prosecntor  that  the  delivery  of  possession  to  the  bailiffs 
and  the  undertaking  which  was  entered  into  on  his 
part  in  Oct.  1859,  did  not  constitute  a  valid  surrender 
of  the  premises,  as  he  has  stated  in  his  affidavit  that 
he  acted  under  the  belief,  grounded  on  the  statement 
of  the  bailiffs,  that  a  decree  had  been  obtained  in  the 
civil  ejectment.  Again,  these  convictions  ought  to  be 
set  aside,  as  being  made  by  an  improperly  constituted 
tribunal.  It  is  admitted  that  both  John  Humphreys 
and  T.  W.  D.  Humphreys  sat  on  the  bench  during  the 
progress  of  the  case ;  and  the  affidavit  of  the  prosecutor, 
as  well  as  that  of  Alexander  Cummins  and  Robert 
IfConnell,  state  that  they  took  part  in  the  proceed- 
ings: {Reg.  ▼.  Justices  of  Surrey,  1  Jur.  N.S.  1138; 
Reg.  y.  Sir  Hugh  Massey,  7  Ir.  C.  L.  211.)  It  is  not 
merely  necessary  that  justice  should  be  administered 
by  uninterested  tribunals,  but  that  the  appearance  pre- 
sented to  the  public  should  be  such  as  to  remove  from 
their  minds  every  suspicion  that  the  source  of  justice 
is  impure:  (Dimes  y.  The  Grand  Junction  Canal  Com- 
pany, 17  Jur.  73;  Reg.  v.  The  Justices  of  Cork, 
2  Ir.  Jur.  N.S.  304.) 

FUzgibbon,  Serjt.  (with  him  Armstrong,  Q.C.) 
showed  cause. — All  the  magistrates  who  sat  on  the 
bench  on  the  day  when  these  convictions  were  made 
have  sworn  affidavits.  Iu  each  of  these  affidavits  there 
is  a  distinct  and  positive  statement  that  neither  John 
Humphreys  nor  T.  W.  D.  Humphreys  took  any  part  in 
the  proceedings ;  and  the  affidavits  of  Mr.  Humphreys 
and  his  son  further  state  that  at  the  commencement  of 
the  case  they  distinctly  and  audibly  expressed  their 
intention  of  not  taking  any  part  in  the  proceedings. 
This  state  of  facts  distinguishes  this  case  from  Sir 
Hugh  Massey's  case,  for  Crampton,  J.  there  grounded 
his  decision  on  the  fact,  that  although  it  appeared  by 
Sir  H.  Massey's  affidavit  that  he  publicly  and  in  the 
hearing  of  every  one  in  the  court  stated  that  he  would 
take  no  part  in  the  proceedings,  yet  notwithstanding 
that  statement  he  did  take  a  part,  and  a  very  important 
part,  by  remaining  with  the  rest  of  the  magistrates 
when  the  public  were  excluded,  and  the  magistrates 
proceeded  to  confer  on  the  case.  In  the  case  of  Reg. 
y.  The  Justices  of  Cork,  Mr.  French  not  only  made  no 
declaration  of  his  intention  not  to  interfere,  but  took 
part  in  the  proceedings.  And  the  case  of  Reg.  v.  The 
Justices  of  Surrey  was  also  decided  on  the  ground  of 
interference  by  the  interested  magistrate. 

Lefroy,  C.  J.— This  is  an  application  for  a  certiorari 
to  remove  into  this  court  five  convictions  which  have 
been  made  by  the  justices  of  the  peace  for  the  county 
of  Tyrone.  Four  of  these  convictions  were  made  on 
the  complaint  of  the  Marquis  of  Abercorn,  and  the 
fifth  on  the  complaint  of  his  agent,  Mr.  John  Hum- 

Shreys.  The  objections  to  these  convictions  are 
rought  before  the  court  in  the  affidavit  of  the  prose- 
cutor, Mr.  George  Porter,  and  areas  follows :—  Firstly, 
that  the  court  of  petty  sessions  was  improperly  consti- 
tuted, inasmuch  as  the  Messrs.  Humphreys  took  part 
in  the  proceedings,  and  were  present  on  the  bench 
with  the  other  magistrates;  secondly,  that  Mr.  Porter 
raised  an  objection  to  the  jurisdiction  of  the  magis- 
trates, on  the  ground  that  the  alleged  trespasses  were 
committed  by  him  under  an  impression  that  he  had  a 
btmdjuie  claim  of  title  to  the  lands  upon  which  they 
took  place ;  and  thirdly,  that  the  evidence  in  the  court 
below  did  not  establish  that  the  acts  done  constituted 
~"ttful  nod  msjjptoua  trespass,  but  were  consistent 


with  his  defence,  that  they  occurred  in  the  course  of 
an  entry  made  by  him  upon  the  lands  with  a  view  of 
asserting  his  title.  The  first  objection  is  pointed  at 
the  constitution  of  the  court  below,  and  is  founded  on 
the  circumstance  that  the  Messrs.  Humphreys  during, 
at  all  events,  part  of  the  proceedings,  sat  upon  the 
bench  which  is  the  place  appropriated  to  the  magis- 
trates. There  is  no  doubt  that  the  appearance  pre* 
sentcd  to  the  public  of  these  gentlemen  in  that  posi- 
tion would  afford  ground  for  the  supposition  that  they 
took  part  in  the  proceedings ;  and,  as  it  would  give 
these  gentlemen  an  opportunity  of  conferring  with  the 
rest  of  the  magistrates,  and  participating  in  the  discus- 
sion of  the  case,  it  would  be  prima  fade  objectionable, 
not  only  with  respect  to  the  fair  and  impartial  derision 
of  the  case,  but  also  because  in  the  eyes  of  the  public 
it  was  calculated  to  bring  suspicion  on  the  proceedings. 
Now,  it  has  been  said  that  the  circumstance  of  the 
Messrs.  Humphreys  sitting  on  the  bench  raises  a  prima 
facie  presumption  that  they  participated  in  the  deci- 
sion ;  but  there  is  a  maxim,  Stabitur  prasumptio  donee 
probetur  in  contrarium:  we  must  therefore  inquire 
whether  this  presumption  has  been  met  satisfactorily 
by  the  evidence  on  the  other  side.  Now,  we  have  not 
only  the  denial  of  the  Messrs.  Humphreys  themselves, 
but  also  the  statement  of  the  five  other  magistrates 
who  sat  upon  the  bench  on  the  day  when  theee  con- 
victions were  made,  and  who  were  confessedly  impar- 
tial, that  the  Messrs.  Humphreys  took  no  part  in  the 
proceedings ;  and  we  have  not  merely  a  general  denial, 
but  there  is  a  statement  in  the  affidavit  of  Mr.  T.  W. 
D.  Humphreys,  that  when  the  magistrates  retired  into 
their  private  chamber  to  confer  on  their  decision,  the 
Messrs.  Humphreys  remained  in  the  court  As  regards 
the  impression  which  the  public  might  have  received, 
we  liuve  this  additional  evidence.  An  objection  was 
taken  by  Mr.  Porter's  attorney  to  these  two  gentlemen 
remaining  on  the  bench,  and  in  reply  to  his  objection 
the  chairman,  whose  impartiality  is  not  questioned, 
stated  that  it  was  usual  as  a  matter  of  courtesy 
to  persons  in  a  respectable  position,  when  they  came 
into  court,  to  allow  them  to  occupy  that  portion  of  the 
court  where  the  Messrs.  Humphreys  then  sat.  These 
gentlemen  then  remained  on  the  bench,  and  it  is  stated 
that  Mr.  Porter's  solicitor  acquiesced  in  their  doing 
so,  and  of  that  acquiescence  there  has  been  no  denial 
But  there  is  one  additional  drcunvtance  so  far 
as  regards  the  view  which  the  public  might  take  of 
the  matter— namely,  that  these  gentlemen  both  an- 
nounced, before  the  proceedings  commenced,  that  they 
did  not  intend  to  take  any  part  in  the  proceedings  upon 
that  day.  In  this  statement  one  of  the  Messrs. 
Humphreys  inserts  the  word  fa  audibly  ;n  that  word 
has  been  omitted  from  the  affidavit  of  the  other ;  but 
we  have  the  statement  of  the  petty  sessions  clerk  that 
both  the  Messrs.  Humphreys  made  that  announce- 
ment audibly.  Now,  when  we  compare  these  circum- 
stances with  the  facts  which  existed  in  the  cases  that 
have  been  cited,  we  find  a  solid  and  substantial  differ- 
ence. In  French's  case,  2  Ir.  Jur.  N.S.  431,  the 
magistrate  was  admitted  to  a  share  in  the  proceedings 
with  respect  to  the  adjournment  Mr.  French  voted 
on  that  question,  and  therefore  there  was  in  that  case 
the  fact  that  a  magistrate  sat  on  the  bench  and  ap- 
peared to  take  part  in  the  proceedings.  The  question 
in  that  case  respected  the  adjustment  of  rentcharge 
in  lieu  of  tithe,  and  Mr.  French  was  a  parishioner,  and 
therefore  had  a  pecuniary  interest  in  the  adjudication  of 
the  question.  In  the  case  of  The  County  of  Clare 
Justices,  7  Ir.  C.  L.  211,  the  magistrate  whose  con- 
duct was  complained  of,  when  the  other  magistrates 
retired  to  consider  the  case,  went  along  with  them,  and 
remained  in  their  chamber — and  therefore  in  that  cafe 
there  was  a  palpable  participation  in  the  proceedings. 
In  the  case  of  the  Surrey  justices,  the  magistrate  re- 
mained on  the  bench,  and  no  disclaimer  was  made  on 
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his  part.  That  was  sufficient  to  impress  the  public 
with  the  conviction  that  be  did  act ;  and  further,  the 
justices  did  not  retire  to  consider  their  decision,  and 
the  i*«w—  announced  their  decision  in  terms  general 
enough  to  embrace  him  :  "  all  of  us  are  of  opinion."  It 
occurs  to  me,  therefore,  that,  with  respect  to  the  illegal 
constitution  of  the  court,  there  is  no  foundation  for  the 
praecutor's  objection,  and  I  do  not  feel  that  it  is  a 
wholesome  administration  of  the  control  which  this 
court  exercises  orer  magistrates,  to  raise  imaginary 
objections,  which  are  calculated  to  bring  their  proceed- 
ings into  disrepute.  I  consider  that  justices  are  enti- 
tled to  the  greatest  consideration  at  our  hands,  for  they, 
without  remuneration,  discharge  an  onerous  and  often 
disagreeable  duty,  and  yet,  in  the  administration  of  that 
daty,  are  excluded  from  the  protection  which  lias  been 
extended  to  the  paid  administrators  of  the  law.  We 
are  now  asked  to  inflict  on  these  magistrates  all  the 
consequences  that  may  arise  from  our  granting  this 
notion.  It  may  be  a  flaw  in  the  laws  regulating  the 
jurisdiction  of  the  justices  of  tho  peace,  that  they  should 
be  exposed  to  consequences  to  which  they  are  liable 
for  errors  committed  in  the  discharge  of  their  duty — a 
doty  gratuitous  on  their  part — and  that  they  should 
not  have  the  same  exemption  from  liability  which  the 
paid  administrators  of  the  law  enjoy.  But,  at  the  same 
time,  the  court  will  not  countenance  the  slightest  de- 
parture from  that  strict  impartiality  with  which  the  law 
should  be  ever  administered.  The  next  objection  to 
the*  conrictions  is,  that  the  jurisJiction  of  the  justices 
was  ousted,  by  reason  of  the  defendant  raising  a  bond 
fdt  question  of  title.  I  could  not  but  observe  the  ten- 
derness with  which  the  counsel  who  opened  handled 
this  put  of  the  case,  as  if  it  would  not  bear  much  pres- 
sure, He  showed  his  judgment  in  not  making  this  the 
strength  of  his  position.  But,  considering  all  the  cir- 
cumstances, it  is  clear  that  there  was  not  a  scintilla  of 
evidence  that  a  bona  fide  question  did  or  could  exist  as 
to  Porter's  title  to  the  land.  It  was  a  tenancy  from 
jesr  to  year,  derived  from  his  mother,  who  transferred 
ill  her  interest  to  him,  but  continued  as  tho  ostensible 
tenant;  the  receipts  for  rent  were  made  out  in  her 
sane,  though  the  rent  was  paid  by  Porter  himself.  In 
the  month  of  October  1858,  two  years*  rent  being  due, 
Mrs.  Porter  went  to  the  agent  of  Lorl  Abercorn,  and 
earnestly  entreated  him  to  accept  100/.  in  full  of  all 
demand  for  rent,  and  to  take  the  land  off  her  hands. 
The  possession  was,  therefore,  actually  up,  and  an  un- 
dertaking entered  into  on  the  part  of  Porter  to  become 
caretaker  on  the  lands ;  and  from  that  time  down  to 
the  period  when  these  trespasses  were  committed,  Lord 
Abercorn  remained  in  possession  of  the  lands,  and  his 
ageats  controlled  to  manage  them.  It  was  argued 
that  this  operated  as  an  estoppel,  and  concluded  Porter 
from  setting  up  a  question  of  title  to  the  lands ;  while, 
(ft  the  other  hand,  Porter  denied  that  his  signature  was 
properly  obtained,  and  insisted  that  the  undertaking 
vts  entered  into  under  a  mistake.  In  this  defence, 
however,  he  was  defeated  in  the  civil  bill  ejectment  at 
the  quarter  sessions  held  at  Strabane  in  June  1859, 
•ad  the  decision  of  the  assistant  barrister  was  after- 
wards affirmed  at  the  following  assizes.  There  was, 
then,  evidence  of  record  before  the  magistrates  to  show 
that  Porter's  title  was  invalid.  But  it  was  invalid  the 
moment  the  tenant  from  year  to  year  gave  up  posses* 
non.  On  looking  through  the  authorities  the  impres- 
ses left  on  my  mind  is,  that  the  circumstances  which 
hate  taken  place  put  an  end  to  the  tenancy.  I  will 
•sly  refer  to  the  authority  of  Grimman  v.  Leg<fr  8  B. 
*£  Cr.  324 ;  in  that  case,  Bayley,  J.  says,  "  a  parol 
licence  to  quit  will  not  of  itself  operate  as  a  surrender 
of  the  tenants  interest.  But  wheu  the  tenant  gives  up 
posse-vskm,  in  pursuance  of  such  a  licence,  and  the  land- 
lord accepts  it,  the  licence,  coupled  with  the  fact  of  the 
AsBge  of  possession,  operates  as  a  surrender  by  act 
*bA  operation  of  lav,  and  tho  landlord  cannot  recover 


any  rent  which  becomes  due  after  his  acceptance  of  the 
possession."  From  that  case  down  to  NickeUs  v. 
Atherstone,  10  Q.  B.  944,  with  the  exception  of  one 
case— Lyons  v.  Rud,  13  M.  &  W.  306 — that  doo- 
ttinc  has  obtained.  As  to  the  third  objection,  that  the 
alleged  trespasses  took  place  in  the  course  of  an  entry 
made  by  Porter  on  the  lands  for  the  purpose  of  assert- 
ing his  title,  the  very  nature  of  the  acts  done  is  suffi- 
cient to  remove  any  such  presumption.  I  need  only 
allude  to  the  abominable  nature  of  one  of  the  acts  com- 
plained of,  an  act  which  the  magistrates  very  properly 
visited  with  seven  days'  imprisonment :  ex  uno  disc* 
omnes.  Whatever  other  ground  the  prosecutor  may 
have  had  for  resting  this  motion  upon,  he  has  failed  in 
establishing  this  objection.  On  tho  whole  case,  I  am 
of  opinion  that  this  motion  should  be  refused. 

O'Brien,  J. — During  the  course  of  the  argument  I 
had  some  doubts  as  to  the  validity  of  tho  surrender  in 
point  of  law,  and  we  were  not  referred  to  the  autho- 
rities on  that  branch  of  the  case.  But,  on  the  autho- 
rity of  the  case  of  Dodd  v.  Arilow,  7  Scott's  N.  B. 
415,  it  appears  to  me  that  the  circumstancss  which 
have  occurred  in  this  case  constitute  a  valid  surrender 
by  operation  of  law.  But  whatever  question  may  have 
existed  upon  that  point  was  set  at  rest  by  the  decision 
of  the  assistant  barrister,  affirmed,  as  it  was,  at  the 
subsequent  assizes.  It  would  have  been  much  better 
had  the  Messrs.  Humphreys  taken  their  seats  in  the 
body  of  the  court ;  but  I  do  uot  concur  in  the  opinion 
that  this  is  a  ground  to  disentitle  them  to  costs. 

Hayes,  J. — I  am  of  tho  same  opinion  as  the  other 
members  of  the  court  upon  this  case.  With  regard  to 
the  question  of  title,  it  appears  that  the  prosecutor, 
Mr.  Porter,  in  the  year  1849,  became  entitled  under 
his  marriage  articles  to  the  entire  interest  in  the  lands, 
but  that  this  circumstance  was  never  communicated  to 
tho  landlord,  and  that  after  his  marriage  the  prosecutor 
allowed  his  mother  to  continue  as  the  ostensible  tenant ; 
and,  although  the  rent  was  paid  by  him,  and  he  derived 
all  the  benefit  from  the  farm,  yet  the  receipts  were 
taken  out  in  his  mother's  name,  and  this  person  whom 
he  thus  put  forward  as  tenant  in  the  year  1859  surren- 
dered the  lands  and  put  the  landlord  into  possession. 
He  can  hardly  now  be  permitted  to  raise  a  question  of 
title,  after  having  stood  by  during  all  these  proceedings 
and  signed  an  undertaking  on  his  own  part  to  act  as 
caretaker  on  the  lands.  But,  notwithstanding  this 
undertaking,  he  refuses  to  give  up  possession  of  the 
house  upon  demand  made  by  the  landlord,  and  he  puts 
his  landlord  to  the  trouble  of  an  ejectment.  A  civil  bill 
ejectment  is  brought,  and  a  decree  pronounced  against 
him  by  the  assistant  barrister,  and  this  decree  is 
affirmed  at  the  subsequent  assises.  Yet,  after  all  this, 
this  gentleman  proceeds  to  commit  these  trespasses 
which  he  says  the  magistrates  had  no  right  to  adjudi- 
cate upon,  as  there  was  a  bona  fide  question  as  to  whether 
they  were  not  committed  under  a  fair  and  reasonable 
supposition  of  title  on  his  part.  If  we  lequired  any- 
thing else,  the  very  nature  of  the  trespasses  would  be 
quite  sufficient  to  show  that  no  such  supposition  could 
have  existed.  A  man  would  be  insane  who  would 
commit  acts  of  such  a  nature  on  his  own  land.  As  to 
the  next  objection,  that  the  court  of  petty  sessions 
was  not  rightly  constituted,  the  question  is,  whether 
any  of  the  persons  who  constituted  the  court  were  in- 
terested in  the  result.  I  cannot  come  to  the  conclu- 
sion that  these  two  gentlemen  formed  part  of  the  bench 
of  magistrates  upon  that  day.  I  am  always  most 
anxious  to  protect  magistrates  in  cases  of  mistake— 
they  should  receive  the  greatest  consideration  from  us ; 
but  I  do  not  like  to  see  a  man  acting  as  Mr.  Hum- 
phreys, sen.  has  acted  in  this  case.  I  think  he  would 
have  acted  with  much  better  feeling  had  he  abstained 
altogether  from  interfering  in  the  matter,  as  he  did  in 
the  .first  instance  by  issuing  the  summonses.  These 
summonses  were  not  iasHed  until  Saturday,  and  the 
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defendant  was  required  to  appear  on  the  following 
Monday  ;  this  was  hardly  a  reasonable  time  for  a  per- 
son to  prepare  for  his  defence,  more  especially  in  a  case 
of  a  criminal  nature,  where  the  defendant  cannot  be 
examined  himself.  I  think,  under  these  circumstances, 
it  would  have  been  much  better  if  the  magistrates  had 
postponed  the  case;  and  I  think  the  Messrs.  Hum- 
phreys would  have  actod  with  much  better  feeling  had 
they,  during  the  hearing  of  the  case,  retired  to  another 
part  of  the  court  Upon  the  whole  case,  I  am  of 
opinion  that  the  certvn-ari  should  not  issue,  and  that 
these  magistrates  should  not  have  costs. 

Fitzgerald,  J.— I  concur  in  the  judgment  pro- 
nounced by  the  other  members  of  the  court ;  and  in 
an  ordinary  case  I  would  hare  contented  myself  with 
a  mere  expression  of  my  concunvnee.  But  I  think  it 
right  that  each  member  of  the  court  should  express  his 
individual  opinion  in  a  case  like  the  present,  where  this 
conrt  has  not  only  to  see  that  the  law  is  administered 
impartially,  but  to  encourage  a  confidence  in  its  impar- 
tial administration.  I  entirely  concur  in  the  observations 
that  have  been  made,  that  the  greatest  consideration 
should  be  shown  to  magistrates,  but  I  cannot  express 
anything  but  condemnation  on  the  course  that  has 
been  pursued  in  this  case.  These  two  gentlemen  were 
the  real  plaintiffs;  the  summonses  were  issued  on 
Saturday,  the  90th  July,  for  the  following  Monday,  and 
we  cannot  take  into  consideration  the  intervening 
Sunday;  besides  the  undue  haste  with  which  the  matter 
was  thus  pressed  forward,  when  the  case  came  on  to 
be  heard  these  two  gentlemen  took  their  seats  on  the 
bench.  I  was  prepared  to  pronounce  my  judgment  at 
the  conclusion  of  the  argument,  but  I  considered  it  my 
duty  to  read  over  the  affidavits,  in  order  to  discover  if 
there  had  been  any  interference  on  the  part  of  the 
Messrs.  Humphreys;  but  after  having  examined  the 
affidavits  with  care,  I  conld  not  detect  the  slightest  in- 
terference by  them  during  the  progress  of  the  case. 
Assuming  that  to  be  so,  still  I  cannot  help  saying  that 
•it  is  a  most  objectionable  proceeding  for  a  party  in  a 
case  to  take  his  seat  on  the  bench  along  with  the  ma- 
gistrates. How  would  it  be  possible  for  the  members 
of  this  court  to  communicate  freely  if  we  had  parties 
interested  in  the  case  sitting  beside  us,  while  it  was  at 
hearing  ?  Besides,  the  appearance  which  is  presented 
to  the  public,  of  the  prosecutor  sitting  on  the  bench, 
is  most  injurious.  It  would  be  well  for  gentlemen  in 
the  position  of  the  Messrs.  Humphreys,  if  they  were  to 
remember  the  words  of  Crampton,  J.,  in  the  case  of 
Reg.  t.  Massey.  "  But  the  admission  of  Sir  Hugh 
Massey  that  he  was  interested,  and  his  continuing  to 
sit  with  the  other  magistrates,  and  the  important 
declaration  of  the  bench,  at  the  calling  on  of  the  case, 
are  what  this  court  cannot  give  its  sanction  to.*  With 
regard  to  the  question  of  title,  I  agree  that  the  real 
question  is,  whether  Mr.  Porter  acted  under  a  fair  and 
reasonable  supposition  of  right,  and  whether  that  ap- 
peared to  the  magistrates  below;  for  although  the 
party  may  have  had  no  right  to  the  lands,  it  might  be 
that  he  acted  under  a  fair  and  reasonable  supposition 
that  be  had.  But  it  is  clear  from  the  affidavits  that  he 
could  have  acted  under  no  such  supposition,  and  the 
nature  of  the  acts  was  such  as  to  show  that  they  were 
the  acts  of  a  wilful  trespasser,  and  not  those  of  a 
person  going  upon  his  own  ground. 

June  8  and  9. 
(Before  the  Full  Court.) 
Reo.  r.  Butler,  (a) 
Summary  Jurisdiction  Act,  14  t|  15  Vict  c  93,  «.  13, 
Jr.— Jurisdiction  of  a  magistrate—  What  documents 
may  be  removed  by  a  writ  of  certiorari, 
A   magistrate  not  sitting  in  petty  sessions  issued  a 
warrant  (which  purported  to  be  issued  under  the 
Summary  Jurisdiction  Act),  committing  P,  L.  to 
gaol,  "  (HI  the  next  petty  sessions  day,  or  to  jhd  { 


bail  to  appear  at  said  petty  sessions."  The  warrant 
recited  that  P.  L.  had  disobeyed  a  summons  to  op- 
pear  at  the  then  last  petty  sessions  day,  and  otw 
evidence  "in  a  case  against  two  pubheans"  No 
case  against  two  publicans  was  pending  in  court 
at  the  date  of  the  service  of  the  summons,  or  of  the 
issuing  of  the  warrant : 
Held,  that  the  warrant  could  not  be  removed  by  writ 
of  certiorari. 

On  the  5th  May  1860  the  court  issued  a  peremptory 
writ  of  habeas  corpus  cum  causa  ad  subjicHmdum,  di- 
rected to  the  high  sheriff  of  the  county  Fermanagh, 
and  to  the  governor  of  the  gaol  of  £musk01en,  com- 
manding them  to  bring  up  on  8th  May  the  body  of  the 
prisoner,  Patrick  Leonard,  by  whatever  name  or  addi- 
tion he  may  be  called.     The  writ  issued  on  the  affi- 
davit of  the  prisoner,  who  stated  that  on  27th  April 
I860  he  was  served  with  a  copy  of  a  summons  to 
appear  at  the  petty  sessions  of  £.,  on  the  30th  April, 
as  a  witness  in  the  cause  therein  mentioned ;  that  be 
ascertained  that  no  cause  was  pending  or  summons 
issued  against  the  defendants,  and  therefore,  believing 
his  attendance  unnecessary,  proceeded  to  his  daily  work, 
and  while  so  engaged  was  required  by  a  police  eon- 
stable  to  accompany  him  to  the  notice  barrack ;  that 
he  went  thither,  and  was  brought  before  the  sub-in- 
spector, who  required  him  to  make  an  information  as 
to  his  knowledge  of  the  offence  stated  in  the  summons 
served  on  him ;  that  deponent  said  he  would  not  be- 
come an  informer,  but  would  give  evidence  if  dnir 
summoned,  and  that  he  had  already  told  the  truth  be- 
fore the  coroner's  jury,  in   the  presence  of  tlie  sab- 
inspector;  and  deponent  believes  that  on  the  same 
day,  the  sub-inspector  applied  to  H.  K.,  a  justice  of 
the  peace  who  was  then  presiding  at  petty  sessions, 
for  a  warrant  to  arrest  deponent  for  not  attending  as 
a  witness  in  the  alleged  complaint ;  that  H.  E.  refused 
to  grant  the  warrant,  because  no  summons  had  issued 
or  complaint  laid  against  the  defendants  named  in  the 
summons  served  on  the  deponent ;  that  deponent  vonkl 
hare  attended  on  30th  April  to  give  evidence,  had  any 
cause    been  pending  in  court ;  that  on  the  3rd  Mar 
deponent  was  arrested  by  two  constables,  who  con- 
veyed him  to  the  constabulary   barrack,   and,  after 
about  two  hours,  brought  him  before  A.  S.  Butier,  resi- 
dent magistrate,  who  committed  him  to  gaol  under  a 
warrant  signed  by  A.  S.  B.f  which  warrant  deponent 
believes  was  illegally  obtained  against  him ;  and  that 
both  warrant  and  summons  are  irregular  and  deficient 
in  form  and  snbstance,  for  not  containing  a  statement 
of  the  title,  profession,  trade,  or  residence  of  tlie  de- 
fendant, as  required  by  stat.  14  &  15  Vict  c  93.  De- 
ponent caused  an  application  for  his  discharge  to  be 
made  to  A.  S.  B.,  who  said  he  would  not  have  inter- 
fered had  he  known  that  the  matter  had  been  entered 
on  at  petty  sessions,  but,  as  he  had  committed  the  de- 
ponent, would  now  admit  bin  to  bail ;  that  deponent 
is  still  detained  in  prison  under  said  warrant,  and  be- 
lieves that  neither  of  the  persons  as  to  whose  00000-3 
he  was  summoned  to  give  evidence  has  been  summoned 
to  answer  said  complaint,  and  that  he  had  no  intention 
of  leaving  the  country,  or  evading  service  of  the  sum- 
mons as  a  witness.     On  the  8th  May  the  governor  of 
the  gaol  returned,  that  he  had  in  conrt  the  body  which 
on  3rd  May  1860  had  been  dehveied  into  his  custody 
under  the  following  warrant : — "  Petty  Sessions  Act 
(Ireland)  1851   (14  &  15  Vict.  c.  93>     Form  E.  fi. 
Warrant  to  commit  or  detain  for  trial.     Win.  Fletcher, 
constable,  complainant;   Patrick  Leonard,  defendant. 
Petty  sessions  district  of  Enniakillen,  county  of  Fer- 
managh.   Whereas  a  compluint  was  made  on  the  3rd 
May  I860,  on  the  oath  of  John  Meehan,  sub-constable, 
that  on  the  27tb  April  1860  he  served  a  copy  of  a 
summons  on  defendant  at,  &c.,  to  appear  as  a  witness 
in  a  case  against  two  publicans  in  £.,  for  selling  spirits 
or  other  drink  at  prohibited  hours,  and  said  Pi  L  <W 
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not  appear  when  called  upon,  and  having  been  ordered 
so  to  do  in  said  summons  on  30th  April  I860,  and 
luring  been  arrested  under  a  warrant  and  ordered  to 
gwe  bail — This  is  to  command  you  to  whom  this  is 
addressed  to  lodge  the  said  P.  I*  of  E.,  in  the  gaol  of 
&,  in  the  county  of  F.,  there  to  be  imprisoned  by  the 
keeker  of  said  gaol,  as  follows :  to  Monday,  the  next 
petty  sessions  at  £.,  viz.,  7th  May  I860,  or  to  find 
bail  to  appear  at  said  petty  sessions ;  and  for  this,  &a 
—Signed,  A.  Butler,  R.M.,  Justice  of  said  county. 
3rd  Hay  1860.  To,"  &c  And  I  do  further  humbly 
certify  that  said  P.  L.  is  not  in  my  custody  for  any 
cause  other  than  by  virtue  of  said  warrant,  on  which 
is  indorsed  the  words,  cec  "Rule  of  Bail — Petty 
Sessions  district,  &c  Whereas,  on  3rd  May  1860, 
P.  L  was  committed  to  the  gaol  of  E.,  charged  with 
disobeying  a  magistrate's  summons,  I  hereby  consent 
to  said  P.  L.  being  bailed  by  recognisance,"  &c.  So 
answers  James  Jeffers,  governor  of  E.  gaoL  Upon 
hearing  this  return  read,  the  court  (Lefroy,  G.J.,  and 
Fitzgerald,  J.,  being  absent,)  discharged  P.  L.,  as 
the  term  specified  in  the  warrant  for  his  confine- 
ment bad  expired — whereupon,  on  motion  of  B. 
Dowse,  of  counsel  for  P.  L.,  the  court  was  pleased  to 
grant  a  conditional  order  for  a  writ  of  certiorari, 
directed  to  A.  S.  B.,  to  the  clerk  of  said  petty  sessions 
district,  and  to  the  governor  of  the  gaol  of  E.,  to  re- 
more  into  this  court  a  certain  warrant  of  commitment, 
and  all  other  warrants,  convictions  and  informations, 
together  with  all  things  touching  the  same,  made 
before  A.  S.  B.  against  P.  L.,  whereby  P.  L.  was  com- 
mitted, &c^  with  a  view  that  they  may  be  quashed,  on 
toe  grounds  that  they  are  null  and  void  on  the  face  of 
them  ;  that  the  said  justice  acted  without  jurisdiction, 
and  in  excess  of  jurisdiction,  in  so  committing  P.  L., 
unless  cause  shown,  &c  The  affidavit  of  A.  S.  B., 
filed  as  cause,  stated  that  on  the  3rd  May  1860  he 
was  sworn  in  as  resident  magistrate,  on  which  day  sub- 
constable  J.  M.  swore  before  deponent  this  information : 
—"Constable  William  Fletcher  complainant;  Patrick 
Leonard,  defendant.  Petty  sessions,  &c.  The  infor- 
mation of,  &c^  who  saith  that  on  27th  April  1860  1 
served  a  copy  of  a  summons  on  P.  L.  at,  &c,  to  appear 
as  a  witness  in  the  case  against  two  publicans  in  E.,  for 
selling  spirits  or  other  drink  at  prohibited  hours,  and 
P.  L  did  not  appear,  &c  Signed,  John  Meehan,  s.c 
And  the  said  informant  binds  himself,  &c  Taken 
before  me  this  3rd  day  of  May,  at  Enniskillen. — A.  S. 
Bitlek."  That  deponent  then  issued  a  warrant  under 
which  P.  L.  was  committted ;  that  previous  to  issuing 
said  warrant  he  required  P.  L.  to  give  bail  for  his  ap- 
pearance, at  next  petty  sessions  day,  at  E.,  and  think- 
ing that  P.  L.  might  find  a  difficulty  in  getting  bail, 
offered  to  discharge  him  on  his  own  recognisance  to 
appear  on  said  day ;  that  P.  L.  refused,  and  was  there- 
npon  committed  till  7th  May,  to  insure  his  appearance; 
that  deponent  was  entirely  ignorant  that  any  applica- 
tion bad  been  made  to  any  other  magistrate  for  a  war- 
rant against  P.  L.,  and  relied  altogether  on  said  infor- 
mation of  J.  M. ;  that  deponent  was  then  informed 
that  the  offence  with  which  the  publicans  were  charged 
was  that  of  selling  spirits  before  six  a.m.  on  Sunday, 
22nd  April  last,  to  a  person  named  M.  M.t  who  was 
then  in  a  state  of  intoxication,  and  who  died  on  the 
same  day,  of  the  effects  thereof,  as  was  found  by  the 
verdict  of  a  coroner's  jury ;  and  deponent  was  then 
farther  informed  that  P.  L.  was  the  companion  of  M. 
M-,  and  drinking  with  him  on  that  occasion,  and  had 
given  evidence  to  that  effect  on  the  inquest ;  and  de- 
ponent was  anxious  to  procure,  by  all  legal  means,  the 
evidence  necessary  to  the  prosecution  of  said  offence ; 
that  on  7th  May,  when  P.  L.  was  brought  before  the 
P?ttv  sessions,  deponent  ordered  him  to  be  discharged, 
and  caused  a  written  order  for  his  discharge  to  be  de- 
livered to  the  governor  of  the  gaol ;  and  deponent  says, 
that  in  granting  said  warrant  he  acted,  as  he  believed, 


in  the  discharge  of  his  duty,  and  without  any  other 
motive  whatever,  and  submits,  that  therefore  the  con* 
ditional  order  should  be  discharged. 

J.  P.  Hamilton  (with  him  F,  Macdonough,  Q.  C.) 
now  showed  cause. — The  question  is,  whether  a  eer- 
tiorari  lies  to  remove  a  justice's  warrant  of  commit* 
ment.  The  court  has  no  jurisdiction  to  issue  a  writ 
of  certiorari  to  quash  a  warrant  of  commitment,  when 
the  magistrate  who  issued  that  warrant  has  not  done 
any  judicial  act.  Such  a  warrant  is  returnable  by  a 
writ  of  habeas  corpus  cum  causa,  but  a  writ  of  certio- 
rari lies  only  in  a  case  in  which  the  document  partakes 
at  least  of  the  nature  of  a  conviction.  The  remedy  of 
the  party  aggrieved  is  by  action,  and  this  was  a  mere 
ministerial  act  on  the  part  of  the  justice:  (Rex  v. 
Lediard,  Say.  6 ;  Rex  v.  Lloyd,  Caldecott  Rep.  309 ; 
Reg.  v.  Churchwarden  of  Hatfield  Veverel,  14  Q.  B. 
298 ;  Ex  parte  Taunton,  1  DowL  P.  Cas.  54 ;  Re 
Allison,  10  Ex.  661.)  This  warrant  was  plainly  a 
mere  ministerial  act,  for  on  its  face  it  appears  to  have 
been  issued  not  by  way  of  conviction,  but  was  a  minis- 
terial  act  done  out  of  petty  sessions,  in  order  to  further 
the  performance  of  a  judicial  act  at  some  future 
period.  The  Summary  Jurisdiction  Act  (14  &  15  Vict 
c  93,  s.  13,  par.  2)  gives  to  a  justice  power  to  arrest  a 
person  by  warrant,  and  thus  bring  him  up  as  a  witness, 
if  he  disobeys  a  summons ;  and  the  fifth  paragraph  of 
that  section  empowers  a  justice  to  commit  a  witness 
who  refuses  to  give  evidence ;  but  nowhere  does  the 
Act  enable  the  justice  to  imprison  a  man  for  a  week, 
to  make  sure  that  he  will  be  forthcoming  to  give  evi- 
dence when  required.  This  act  was  an  illegal  act,  and 
the  warrant  cannot  be  removed  by  certiorari.  This 
warrant  was  issued  when  the  magistrate  was  not  sitting 
in  petty  sessions,  and  also  when  there  was  no  such 
cause  pending  in  the  court;  but  no  warrant,  under 
sect.  13,  can  be  issued,  except  by  a  court  of  summary 
jurisdiction,  The  warrant  was  therefore  wholly  illegal, 
and  does  not  stand  in  the  prosecutor's  way  if  he  desires 
to  bring  an  action  against  the  magistrate.  If,  then, 
the  court  refuses  to  grant  a  writ  of  certiorari,  the  pro- 
secutor will  not  be  left  withont  remedy,  for  the  proviso 
in  the  Justices'  Protection  Act,  Ir.  (12  Vict,  c  16, 
s.  2),  does  not  apply  to  this  particular  case,  as  this 
warrant  was  not  a  legal  warrant,  and  therefore  need 
not  be  quashed  in  this  court,  before  action  brought, 
not  being  such  a  warrant  as  is  contemplated  in  the 
Act;  and  further,  because  even  if  it  was  such  a 
warrant,  yet  it  has  not  been  followed  by  a  conviction  or 
order. 

R.  Dowse,  in  support  of  the  conditional  order.— 
This  document  may  be  brought  up  by  a  writ  of  certio- 
rari. The  prosecutor  did  obtain  a  writ  of  habeas 
corpus  cum  causa,  but  the  matter  could  not  be  debated 
in  that  proceeding,  because  when  the  body  was  brought 
into  court  it  appeared  from  the  return  that  the  term  of 
imprisonment  had  expired,  and  the  party  was  at  once 
discharged.  This  document  is  such  an  order  or  con- 
viction as  requires  to  be  quashed  before  an  action  can 
be  brought.  A  warrant  standing  alone,  generally 
speaking,  seems  not  to  be  capable  of  being  quashed,  rf 
it  be  not  sustainable  in  law.  But  that  occurs  only  in 
the  case  where  the  justice  acts  merely  ministerially, 
and  is  left  absolutely  without  discretion  in  the  matter 
of  issuing  the  warrant.  Moreover,  the  information 
upon  which  the  magistrate  isued  this  warrant  was 
made  in  a  cause  different  from  that  in  which  my  client 
was  summoned  to  give  evidence.  That  appears  in  the 
very  title  of  the  information  itself,  which  is  further 
defective  for  the  want  of  an  allegation  that  my  client 
could  give  material  evidence.  But  even  though  the 
information  did  contain  that  allegation,  yet  the  war- 
rant is  bad,  as  the  statute  only  empowers  the  justice 
to  have  the  party  arrested  and  brought  before  him, 
but  not  to  imprison  the  party.  No  cause  such  as  that 
mentioned  in  the  title  was  in  existence  at.  the  time 
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when  the  warrant  issued.  The  other  side  contend  that 
this  warrant  was  a  nullity,  at  all  events,  and,  there- 
fore, not  a  subject  to  which  the  law  of  certiorari 
applies;  hut  a  document,  even  though  it  be  a  nullity, 
may  be  removed  by  a  writ  of  certiorari ;  (Haylock  v. 
Bparhe,  1  E1L  &  BL  471.)  In  that  case  the  court 
assumed  that  the  document  was  removable  by  certiorari, 
although  there  had  not  been  any  conviction.  The 
warrant  merely  authorised  the  governor  of  the  gaol  to 
keep  the  party  in  prison.  They  contend,  however, 
that  this  warrant  is  so  bad  that  it  cannot  be  treated 
even  as  a  nullity ;  but  the  authorities  prove  that  that 
circumstance  does  not  make  the  document  less  ex- 
aminable by  certiorari,  if  the  act  was  a  judicial  act : 
{Reg,  v.  Aberdare  Canal  Company,  14  Q.  B.  854 ; 
Reg.  v.  Arhcright,  12  Q.  D.  960 ;  Reg.  v.  Coles,  8 
Q.  B.  75;  Grady  v.  Bunt,  8  Ir.  Jur.  10;  Reg.  v. 
Justice*  of  the  WeH  Riding  of  Yorkshire,  7  Ad.  &  EL 
583.)  This,  then,  was  not  a  mere  ministerial  act,  but 
was  a  judicial  act ;  it  cannot  possibly  be  a  ministerial 
act,  for  such  an  act  must  be  one  done  in  obedience  to 
the  law,  which  leaves  no  discretion  in  the  magistrate 
m  that  matter.  Where  is  the  common  law  or  the 
statute  that  authorises  or  commands  the  issuing  of  this 
warrant?  There  is  another  ground  on  which  this 
conditional  order  must  be  made  absolute.  The  form  of 
the  order  is,  "  to  remove  into  this  court  a  certain  war- 
rant of  commitment,  and  all  other  warrants,  convic- 
tions, and  informations,"  &c  Now,  Mr.  Butler  does 
not  swear  that  this  warrant  is  the  only  document  in 
the  case. 

F.  Macdonough,  Q.C.  in  reply. — This  act  of  the 
magistrate  was  not  a  judicial  act.  A  judicial  act  must 
be  done  in  the  exercise  of  some  jurisdiction.  But  the 
magistrate  issued  this  warrant  not  in  the  exercise  of  his 
jurisdiction,  but  in  excess  of  it.  It  is  true  that  the 
warrant  recites:  "  Whereas  a  complaint  was  made  on 
the  3rd  May  1860,  on  the  oath  of  John  Meehan,  sub- 
constable,  that  on  the  27th  April  I860  he  served  a 
copy  of  a  summons  on  the  defendant,  &a,  to  appear 
as  a  witness  in  a  case  against  two  publicans,  &cw— -and 
that  no  sueh  case  was  then  in  existence,  as  now  appears. 
That  recital  is  therefore  a  misrecital,  which  cannot, 
however,  alter  the  nature  of  things,  and  does  not 
create  a  case  against  the  magistrate  himself,  so  as  to 
bring  him  within  the  13th  section.  In  Haylock  v. 
Sparbe  the  warrant  purported  to  be  a  judicial  act,  and 
the  court,  in  delivering  judgment,  assumed  that  it 
was  so. 

The  Court  stopped  him,  and  allowed  the  cause 
shown. 


EXCHEQUER  CHAMBER. 

Beported  by  Jonar  Thoxfsos,  Esq.,  Barrl»ter-at-Law. 
ERBOBS  FROM  THE  QUEERS  BE5CU. 

Tuesday,  June  14. 
(Before  Williams,  J.,  Maktih,  B.,  Willes,  J., 
Ciiakkell,  B.  and  Bylks,  J.) 
Howell  v.  Tns  London  Dock  Compact. 
Appeal  from    the  Q.  B.— Jurisdiction — Action   to 
recover  rales— Consent  of  parties  that  Q.  B.  should 
deal  with  special  case  as  if  stated  by  quarter  ses- 
sions—C.  L.  P.  A.  1854,  s.  42. 
After  an  action  had  been  commenced  by  the  clerk  to 
parish  trustees  to  recover  the  amount  of  a  rate,  it 
was  agreed  by  consent  that  a  case  should  be  stated 
for  the  opinion  of  the  Court  of  Q.  B.  to  be  dealt 
with  by  the  court  as  if  granted  by  the  quarter  sessions 
on  an  appeal  against  the  rate.      The  Court  of  Q.  B. 
having  heard  the  case  argued,  decided  (hit  the  defen- 
dants were  entitled  to  be  relieved  from  the  rate  in 
;  respect  to  certain  matters.      Thereupon  the  ptaintij 
brought  error  in  pursuance  of  the  C.  L.  P.  A.  1854, 
c.  42; 
ffetd,  thai  the  partis*  wen  bound  by  the  agreement 


that  the  Court  of  Q.  B.  was  to  deal  with  the  case  as  if 

granted  by  the  quarter  sessions,  and  that,  as  there 

could  not  be  a  review  of  the  judgment  of  the  Q.  B. 

in  such  a  case,  this  court  had  no  jurisdiction  in  the 

present  instance. 

Tliis  was  an  action  of  debt  brought  by  the  plaintiff 
as  clerk  to  the  vestry  of  St  GeorgeVin-the-East,  and 
to  the  trustees  for  putting  into  execution  the  Act  of 
46  Geo.  3,  c  Ixxvii.,  to  recover  30631  I*.  Sol,  being 
the  amount  of  a  rate  made  on  the  property  of  the 
defendants  on  the  20th  Feb.  1856. 

It  was  agreed  by  consent  that  a  case  should  be  stated 
for  the  opinion  of  the  court,  to  be  dealt  with  by  the 
court  as  if  granted  by  the  quarter  sessions  on  an  appeal 
against  the  rate. 

CASE. 

By  the  1 3th  section  of  the  above  Act  QocmI,  personal 
and  public),  intituled  "An  Act  for  more  effectually  main- 
taining, regulating  and  employing  the  poor  within  the 
parish  of  St.  George,  in  the  county  of  Middlesex,  and 
for  cleansing  and  lighting  the  squares,  streets  and  other 
open  passages  and  places,  and  for  keeping  and  regulat- 
ing a  nightly  watch  within  such  parts  of  the  said 
parish  as  are  not  within  the  liberty  of  the  Tower  of 
London,*1  certain  trustees  to  be  annually  appointed  under 
the  Act  were  directed  to  settle  and  ascertain  the  respec- 
tive sums  of  money  necessary  to  be  raised  for  the  pur- 
pose of  the  Act. 

By  sect  14,  the  rector,  churchwardens,  and  over- 
seers of  the  poor,  and  trustees  are  to  make  and  sign 
two  distinct  rates  or  assessments,  one  of  which  rates 
shall  be  laid  upon  all  persons  who  shall  inhabit,  hold, 
or  occupy  any  land,  house,  shop,  warehouse,  or  other 
building,  tenement,  or  hereditament  within  the  said 
parish,  for  the  relief  of  the  poor;  and  the  other  upon  all 
persons  who  shall  inhabit,  hold,  or  occupy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament  other  than  and  except  any  docks  or  ware- 
bouses,  which  are  or  may  be  considered  exempt  from 
such  rates,  or  some  part  thereof,  for  a  limited  time 
under  any  Acts  relating  to  the  London  Docks  within 
such  part  of  the  parish  as  is  not  within  the  liberty 
of  the  Tower  of  London  for  cleansing,  lighting,  and 
watching. 

Under  this  statute  the  poor-rates  have  been  made  to 
the  present  time,  and  the  London  Dock  Company  hare 
been  rated  thereto  in  respect  of  the  same  property, 
and  on  the  same  rateable  value  as  in  the  rate  now  in 
dispute. 

By  the  local  and  personal  Acts,  17  Geo.  3,  c  xxii. 
and  22  Geo.  3,  c  lxxxvi.  provisions  were  made  for 
paving  parts  of  the  said  parish  and  dividing  the  same 
into  districts  for  that  purpose,  and  powers  were  given 
to  the  commissioners  appointed  under  the  said  Acts  to 
make  rates  for  defraying  the  expenses  of  paving  and 
repairing,  &c.,  upon  all  persons  occupying  premises 
within  the  streets,  lanes  and  places  respectively  which 
were  paved  by  such  commissioners  respectively  for,  ad- 
joining to,  or  opening  into  the  same. 

The  powers  of  such  commissioners  were  altered  and 
extended  by  statute  5;  Geo.  3,  c  29,  intituled  "An 
Act  for  better  paving,  improving  and  regulating  the 
streets  of  the  metropolis,  and  removing  and  preventing 
nuisances  and  obstructions  therein." 

By  sect.  24  of  that  Act  all  paring  rates  are  to  be 
laid  upon  the  persons  who  inhabit,  hold,  occupy,  and 
an  in  possession  of,  or  enjoy  any  messuages,  tenements, 
lands,  grounds,  coach-houses,  stables,  cellars,  vaults, 
house*,  shops  and  warehouses,  or  other  buildings  or 
hereditaments  situate  or  being  within  any  of  the  streets 
or  places  within  the  said  parochial  or  other  districts. 

The  London  Docks  are  situate  partly  in  the  said 

parish  of  St  George,  in  the  county  of  Middlesex,  and 

partly  in  the  parishes  of  Wapping  and  Shadwell,  the 

greater  part  being  in  the  parish  of  St.  George. 

That  portion  of  the  docks  which  »  situate  within 
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the  parish  of  St.  George  was,  for  tbe  purpose  of  paving, 
e&iprued  in  two  separate  districts,  and  under  the  ju- 
risdiction of  separate  commissioners  appointed  under 
t!w  said  statutes  17  Geo.  3,  c  xxii.  and  22  Geo.  3,  c. 
I&xxrL  viz.,  the  St.  George  and  Wapping  Pavement 
Commissioners. 

For  that  portion  of  their  property  which  was  in- 
cluded in  the  St  George's  paving  district,  the  London, 
Dock  Company  was,  previously  to  and  at  the  time  of 
the  passing  of  the  Metropolis  Local  Management  Act, 
rated  in  point  of  fact  at  the  sum  of  17,000/.,  being  the 
estimated  annual  value  of  their  property  immediately 
abutting  on  the  streets,  lanes,  and  passages  so  paved  by 
the  St  George's  Pavement  Commissioners,  but  it  is  not 
•tduiitted  by  the  plaintiff  that  such  mode  or  amount  of 
rating  was  right  in  point  of  law. 

They  were  also  rated  for  other  portions  of  their 
docks  and  premises  within  the  said  parish  of  St. 
ijwfge,  for  paving  purposes,  by  the  Wapping  commis- 
sioners, having  jurisdiction  in  the  streets  and  places 
upoa  which  such  docks  and  property  abutted,  but  to  a 
much  less  amount  in  the  whole  than  the  rateable  value 
of  the  same  property  as  assessed  to  the  poor  rates,  but 
it  a  not  admitted  by  the  plaintiff  that  such  mode  or 
amount  of  rating  was  right  in  point  of  law. 

By  the  Metropolitan  Local  Management  Act,  18  & 
lrJ  Vict,  c  120,  s.  90,  all  the  duties  and  powers  of 
any  commissioners  in  relation  to  paving  in  the  parish, 
■re  transferred  to  the  vestry  of  that  parish. 

Sect.  158  of  that  Act  requires  the  vestry,  from  time 
I)  time,  to  order  the  overseers  to  levy  the  sums  which 
the  vestry  may  require  for  defraying  the  expenses  of 
uecating  the  Act. 

Sect  159  enacts  that  where  it  appeal's  to  any  vestry 
that  all  or  any  part  of  tbe  expenses,  for  defraying 
which  any  sura  is  by  such  vestry  ordered  to  be  levied 
as  aforesaid,  is  incurred  for  the  special  benefit  of  any 
particular  part  of  the  parish  or  otherwise,  has  not 
been  incurred  for  the  equal  benefit  of  the  whole  of 
their  parish,  such  vestry  may  by  any  such  order 
direct  the  sums  necessary  for  defraying  sucli  expenses, 
or  any  part  thereof,  to  be  levied  in  such  part,  or  ex- 
empt any  part  of  such  parish  from  the  levy,  or  require 
a  less  rate  to  be  levied  thereon,  as  the  circumstances  of 
the  case  may  require. 

By  sect.  92  expenses  of  paving  arc  to  be  deemed  ex- 
pert incurred  in  the  execution  of  the  Act. 

By  sect.  161  the  general  rates  under  that  Act 
(*bica  include  tho  expenses  of  paving)  are  levied  on 
tje  persons,  and  in  respect  of  the  property  by  law  rate- 
able to  the  relief  of  the  poor,  upon  the  net  annual  value 
to  be  ascertained  by  the  rate  for  tho  time  being  for  the 
rehef  of  tbe  poor. 

«7  sect  247  all  Acts  in  force  in  any  parish  are  re- 
pealed so  far  as  they  are  inconsistent  with  the  pro- 
^wods  of  this  Act. 

ihc  vestry  of  the  parish  of  St.  George,  duly  elected 
«*<!«  the  Metropolis  Local  Management  Act,  pro- 
ceeded in  pursuance  thereof  to  make,  and  duly  made, 
an  order  upon  tbe  trustees  for  putting  into  executiou 
the  said  statute  46  Geo.  3,  c.  lxxvii.,  hereinafter  called 
trostees  of  the  said  parish  (being  the  officers  charged 
*ith  making  and  levying  the  rates  for  the  relief  of  tho 
poor),  to  levy  and  raise  a  sum  of  6000/  for  the  pur- 
Ifse  of  defraying  the  general  expenses  of  the  execu- 
tion of  the  said  Act  (exclusive  of  expenses  relating  to 
tae  construction  of  sewers,  &c),  and  which  order  is  as 
ioUotts:— 

'  To  the  rector,  churchwardens,  and  overseers,  and 
trustees  of  the  parish  of  St.  George-in-  the-Kast,  in  the 
f°onty  of  Middlesex,— You  arc  hereby  required  to  levy 
!*  Tt**,ab°,Te-mentioned  parish,  and  to  pay  over  to 
^  B.  S.,  Esq.,  the  treasurer  of  this  vestry,  on  or  before 
the  30th  June  next,  the  sum  of  6000/.,  for  defraying- 
Ufc  expenses  of  the  execution  of  the  Metropolis  Local 
taagement  Act,  exclusive  of  the  expenses  of  con- 
[Mag.  Cas.] 


structing,  altering,  maintaining  and  cleansing  the 
sewers,  or  otherwise  connected  with  sewerage.  Sealed 
with  the  common  seal  of  the  vestry  of  the  parish  of  St. 
George-in-the-East,  this  17th  day  of  January  1856. 

"W.  L.H.  Clerk.  (l.s.)  " 

The  above  order  having  been  duly  issued  and  served 
upon  the  trustees  of  the  said  parish,  they  in  pursuance 
of  such  order,  on  the  20th  Feb.  1856,  made  a  rate  of 
10 J.  in  the  pound  upon  the  persons  and  property  rate- 
able to  the  relief  of  the  poor,  which  rate  was  duly 
allowed  and  signed  by  one  of  tho  police  magistrates  of 
the  metropolis,  and  published  as  by  law  required,  and 
to  which  rate  the  company  were  assessed  in  respect  of 
warehouses,  wharfs,  docks,  and  quays  within  the  walls 
of  the  London  Docks,  and  also  upon  other  warehouses, 
a  jetty,  and  excise  and  custom  offices,  situate  in 
different  purts  of  the  premises  of  the  London  Dock 
Company,  the  rateable  value  of  the  whole  being  73,514/., 
such  sum  being  made  up  of  seven  separate  assessments 
on  different  parts  of  the  property. 

The  said  company  were  and  are  the  owners  and 
occupiers  of  the  property  mentioned  in  the  above  ex- ' 
tract  from  the  rate,  and  the  same  was  and  is  situate 
within  the  said  parish  of  St.  George,  and  rateable  to 
the  poor-rates  of  the  said  parish  at  the  sums  mentioned 
in  the  above  extract ;  and  the  company  were  assessed 
for  the  same  property  at  the  same  amount  in  the  last 
poor-rate  for  the  said  parish,  made  previously  to  the . 
20th  Feb.  1856. 

The  whole  area  of  the  docks  of  the  said  parish  is 
paved  at  the  company's  own  expense. 

Out  of  the  sum  of  6000/.  mentioned  in  the  said 
order%of  vesting  of  the  17th  Jan.  1856,  about  half  was 
estimated  as  required  for  paving  purposes. 

Some  of  the  principal  approaches  to  the  London 
Docks  are  by  water,  and  a  large  part  of  the  goods  con- 
veyed to  and  from  the  docks  is  conveyed  by  water 
carnage. 

The  principal  land  entrance  to  the  docks  is  in  the 
parish  of  Wapping. 

One  of  the  land  entrances,  and  the  principal  water 
entrances  to  the  docks,  are  in  the  parish  of  Shadwell, 
but  there  arc  five  land  entrances  to  the  docks,  for  wag- 
gons and  carts  and  other  Vehicles,  in  tho  said  parish  of 
St.  George's,  by  some  of  which  they  have  access  to  and 
from  all  parts  of  the  London  Docks  within  the  said 
parish,  and  a  great  portion  of  the  heavy  traffic  to  and 
from  the  docks  passes  in  some  of  these  entrances  and 
through  various  streets  in  the  said  parish. 

The  dock  company  having  been  served  with  notice 
of  the  said  general  rate,  and  the  same  having  been  de* 
manded  of  them,  applied  to  the  vestry  of  the  said 
parish  that  the  said  vestry  would  be  pleased  to  make 
an  order  that  the  said  general  rate  should  as  to  3000/. 
part  thereof  (being  the  amount  alleged  by  the  said 
company  to  be  applicable  for  paving  purposes,  be  levied 
on  such  part  of  the  said  parish  only  as  was  not  within 
the  walls  of  the  London  Dock  Company,  and  upon  the 
warehouses  and  other  premises  of  the  company  pre- 
viously assessed  to  the  paving  rate  by  the  said  com- 
missioners for  the  St.  George  and  Wapping  districts, 
and  that  as  to  the  said  sum  of  3000/.  the  residue 
of  the  premises  of  the  company  should  be  exempt 
from  the  rate,  and  that  with  reference  to  subsequent 
orders  for  rates  a  similar  principle  might  ba  acted 
upon. 

The  vestry  of  the  said  parish  having  met  and  con- 
sidered the  application  of  the  dock  company,  resolved 
that  no  part  of  the  said  sum  of  6000/.,  directed  to  be 
raised  by  their  said  order  of  the  17th  Jan.  1856,  had 
been  incurred  for  the  special  benefit  of  that  part  of  the 
parish  not  comprised  in  the  London  Docks,  but  such 
expenses  had  been  incurred  for  the  equal  benefit  of  tho 
whole  parish,  and  they  resolved  that  the  company  were 
not  entitled  to  any  exemption  as  prayed,  and  that  with 
reference  to  the  general  rute  required  to  bo  levied  under 
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the  Metropolis  Local  Management  Act,  the  poor-rate 
was  their  only  standard  of  rating. 

The  said  company  having  failed  to  pay  the  said  rate 
alter  demand,  and  after  fourteen  days*  notice  left  for 
them  on  the  premises  so  rated,  this  action  has  been 
brought  for  the  amount  of  the  said  rate  by  the  plain- 
tiff, who  was  at  the  time  of  making  the  rate,  and  still 
continues  to  be,  the  vestry  clerk  of  the  said  parish, 
and  also  clerk  to  the  trustees  above  mentioned. 

The  question  for  the  opinion  of  the  court  was 
whether  the  trustees  of  the  said  parish  were  right  in 
making  the  said  general  rate  on  the  whole  property  of 
the  dock  company  rated  to  the  poor-rate  of  the  said 
pariah  of  St  George,  or  whether  they  ought  to  have 
limited  the  said  general  rate,  as  to  so  much  thereof  as 
was  made  for  raising  moneys  required  for  paying  ex- 
penses or  charges/  to  such  parts  of  the  property  of  the 
said  dock  company  in  the  parish  as  were  formerly  rated 
by  the  paving  commissioners  under  the  said  Paving 
Acts,  or  to  any  other  and  what  part  of  the  property  of 
the  said  dock  company. 

If  the  court  should  be  of  opinion  that  the  said 
general  rate  was  rightly  made  on  the  whole  of  the 
company's  property  rated  to  the  poor-rates  as  aforesaid, 
then  judgment  was  to  be  entered  for  the  plaintiff  for 
the  sum  of  3063*.  Is.  Sa\,  and  costs  of  suit. 

If  the  court  should  be  of  opinion  that  the  rate  ought 
to  have  been  limited  to  part  or  parts  only  of  the  com- 
pany's property,  then  it  was  agreed  to  be  referred  to 
surveyors  to  award  and  determine,  according  to  the 
principles  laid  down  by  the  court,  the  rateable  value  of 
the  portion  or  portions  of  the  company's  property  to 
which  the  court  should  decide  the  rate  ought  to  have 
been  confined,  and  to  determine  for  what  amount  judg- 
ment should  be  entered,  audit  was  agreed  that  judg- 
ment should  be  entered  accordingly,  and  in  that  case 
each  party  was  to  bear  his  and  their  own  costs. 

The  Court  of  Q.  B.  held,  that  it  was  the  duty  of 
the  vestry,  by  the  159th  section,  to  apportion  the 
burden  according  to  the  benefit,  and  that  if  part  of 
the  property  of  the  dock  company  had  not  equal  benefit 
with  the  rest  of  the  property  in  the  parish  rated  to  the 
poor  from  the  paving  expenses,  in  respect  of  that  part 
the  company  was  entitled  to  be  relieved  pro  tanio ;  and 
that  if  inequality  of  benefit  exists,  the  court  would  be 
bound  to  amend  the  rate  according  to  the  fact ;  and 
that  the  dock  company  were  exempt  from  being  rated 
for  profits  not  immediately  connected  with  the  use 
of  the  paved  streets,  as  e.  g.  those  arising  from  the 
use  of  the  basins  by  vessels,  and  from  the  use  of 
bonded  warehouses  by  imported  goods  afterwards  ex- 
ported. (The  case  is  reported  8  E.  &B.  212;  27  L  J. 
177,  M.  C.) 

ffuddleston  (J.  Brown  with  him). — The  question  is, 
whether  the  parish  ought  to  have  limited  the  rate  in 
question  to  that  part  of  the  London  Dock  property 
which  was  formerly  assessed  to  the  paving  rate,  or 
whether  the  whole  of  that  which  was  assessed  to  the 
poor's  rate  previously,  was  liable  to  be  assessed  to  the 
rate  in  question.  The  whole  question  turns  on  the 
construction  of  the  Metropolis  Local  Management  Act 
[Williams,  J. — There  is  a  preliminary  point  to  be 
determined.  The  parties  in  this  case  by  consent  have 
substituted  the  Court  of  Q.  B.  for  the  court  of  quarter 
sessions,  and  the  Court  of  Q.  B.  have  considered  the 
case  as  if  it  had  been  a  case  reserved  on  an  appeal  to 
the  quarter  sessions.  Now  there  could  be  no  appeal 
to  this  court  upon  such  a  case  when  stated  upon  appeal 
to  the  quarter  sessions.]  This  is  a  case  stated  by 
consent  after  action  brought  to  recover  the  amount  of 
the  rates  under  the  local  Act  46  Geo.  3,  c  lxxvii.  s.  23. 
[Williams,  J. — If  this  had  been  simply  a  case  stated 
after  action  brought,  you  might  have  alleged  error 
upon  the  judgment  of  the  Court  of  Q.  B.,  but  you 
have  pot  that  court  in  the  place  of  the  court  of  quarter 
sessions.]  _  It  is  submitted  that  this  case  fulls  within 


the  C.L.  P.  A.  1854,  17  &  18  Vict  c  125,  a.  32, 
which  enacts  that  error  may  be  brought  upon  a  judg- 
ment upon  a  special  case  in  the  same  manner  as  opoo 
a  judgment  upon  a  special  verdict,  unless  the  parties 
agree  to  the  contrary.  Here  there  is  no  agreement  to 
the  contrary. 

Channbll,  B. — If  you  had  gone  on  with  the  action, 
the  proceedings  would  have  been  as  in  an  ordinary  case. 
But  the  parties  by  agreement  have  substituted  the 
Court  of  Q.  B.  for  the  quarter  sessions.  The  court  of 
quarter  sessions  have  power  to  amend  the  rate,  bat  this 
court  has  not 

Williams,  J.— How  can  we  review  the  principles 
laid  down  by  the  Court  of  Q.  B.,  as  those  which  are  to 
guide  the  conduct  of  the  arbitrator  who  is  to  ascertain 
the  correct  amount  ?  The  parties  in  effect  have  agreed 
that  in  lieu  of  the  ordinary  course  of  proceeding  in  an 
action  a  case  should  be  stated  as  if  granted  by  wit  of 
appeal  from  the  court  of  quarter  sessions.  The  judg- 
ment of  the  Court  of  Q.  B.  on  such  a  case  is  final ;  and 
the  parties  could  not  by  special  agreement  transfer  the 
appeal  to  this  court,  and  this  court  would  hare  no 
jurisdiction  to  entertain  the  appeal. 

Byles,  J. — If  the  parties  could  appeal  to  this  court 
in  this  case,  then  it  might  go  up  to  the  House  of  Lords; 
and  so  in  every  rating  case,  where  the  parties  consented 
to  a  course  like  the  present  But  consent  cannot  gire 
jurisdiction ;  and  I  never  heard  that  this  court  conld 
review  the  judgment  of  the  Court  of  Q.  B.  on  a  ratio* 
case  reserved  at  the  quarter  sessions. 

Cuannell,  B.— I  think  that,  by  the  terms  of  the 
agreement,  "it  was  agreed  by  consent  that  a  cue 
should  be  stated  for  the  opinion  of  the  court,  and  be 
dealt  with  by  the  court  as  if  granted  by  the  quarter 
sessions  on  an  appeal  against  the  rate,"  it  was  meant  to 
exclude  an  appeal  to  this  court 

Martin,  B.— This  is  not  the  subject-matter  of  an 
appeal  to  this  court  at  all  We  decline  the  juris- 
diction. 

Sir  F.  Kelly  (Grove  with  him),  for  the  dock  com- 
pany, were  not  called  upon. 

Williams,  J. — We  are  all  of  opinion  very  strong]? 
that  we  have  no  jurisdiction.  It  was  agreed  that  the 
Court  of  Q.  B.  was  to  deal  with  the  case  as  if  it  had 
been  granted  by  the  quarter  sessions  on  an  appeal 
against  the  rate.  As  there  could  be  no  appeal  against 
the  judgment  of  the  Court  of  Q.  B.  on  a  case  granted 
by  the  quarter  sessions  on  an  appeal  against  the  rate, 
so  neither  can  there  be  an  appeal  in  the  present 
instance.  Case  ordered  to  be  struck  out 

Howell,  attorney  for  the  plaintiff. 

Ellis,  Parker  and  Co.,  attorneys  for  the  defendants. 
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00T7BT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Hezlet  and  Wojuax  Baklow,  Eson., 
Barrlstera-at^Law. 

Monday,  June  18. 
(Before  O'Brien,  Hayes  and  Fitzobbald,  JJ.) 
(Lkfkoy,  C. J.  was  sitting  at  Nisi  Prius.) 

The  Waterford  and  Limerick  Railway  Com- 
pany v.  Thomas  Kearnet. 

Appeal  from  the  decision  of  the  justices  at  petty  fu- 
sions—UabUtiy  of  railway  companies  to  keep  * 
repair  the  surface  of  a  road  which  they  had  osce 
altered^ Railway  Clauses  Consolidation  Act  1845 
(8  cf  9  Vict.  c.  20,  at.  46, 49,  56,  65> 

The  W.  and  L.  Railway  Company  carried  its  raHwei 
over  a  bridge  which  spanned  the  public  highway,  Me 
surface  of  which,  underneath  the  bridge,  the  compass 
lowered,  so  as  to  give  the  necessary  head-room  fir 
the  public  traffic,  and  then  put  the  road  so  lowered 
"into  a  permanently  substantial  wndUion,  cfutti 
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convenient  as  the  former  road,  or  as  near  thereto  as 
circumstances  would  allow."  The  lowered  part  of 
the  road  afterwards  became  out  of  repair,  by  reason 
of  the  public  traffic  On  complaint  to  the  justices 
at  petty  sessions,  they  ordered  the  railway  company 
to  put  the  road  into  repair  within  fourteen  days. 
From  this  order  the  railway  company  appealed  to 
the  Court  ofQ.  B.,  and  (per  O'Brien  and  Fitz- 
gerald, JJ.\  the  decision  of  the  juitioes  was  reversed 
(Hayes,  J.  dissenting). 

This  was  a  case  stated  by  tho  justices  of  the  county 
limerick,  for  the  opinion  of  the  Court  of  Queen's 
Bench  on  toe  written  requisition  of  the  appellants,  pur- 
suant to  the  provisions  of  stat  20  &  21  Vict.  c.  43. 
This  appeal  was  taken  from  the  order  of  the  justices  in 
petty  sessions,  of  which  the  chairman  gave  the  follow- 
in.q:  certificate  :  — u  I  certify  that,  upon  hearing  of  a 
complaint  that,  notwithstanding  notice  to  the  said 
•Mendants  from  the  said  complainant  (now  respondent) 
tlut  the  roadways  of  the  approaches  to  the  bridges  of 
the  defendants'  railway  at  Spittalland,  Ballysimon,  and 
rVafield,  are  severally  out  of  repair,  defendants  have 
nedected  to  put  the  same  into  a  complete  or  proper 
&tte  of  repair ;  an  order  was  made  on  the  23rd  Feb. 
I860,  by  the  justices  present,  against  the  said  Water- 
ford  and  Limerick  Railway  Company  to  the  following 
effect,  via. :  The  majority  of  the  magistrates  find  the 
company  have  neglected  to  put  the  roads  in  complete 
and  prober  repair ;  and  the  magistrates  are  of  opinion 
th  t  the  roads  complained  of  ought  to  be  put  into 
repair  by  the  company  within  fourteen  days.  I  (the 
chairman)  object  to  this  decision.— D.  M.  Maunsell, 
J.P." 

The  facts  proved  at  the  hearing  of  the  com- 
plaint  on  which  the  above  order  was  made,  were 
>borUy  these  : — The  complaint  was  made  under  the 
sut  8  &  9  Vict  c.  20,  ss.  46,  65  (the  Railways 
Clauses  Consolidation  Act  1845).  It  appeared  from 
tbe  evidence  of  the  complainant,  that  the  \V.  and  L. 
Railway  Company,  in  constructing  their  railway,  had 
built  bridges,  which  spanned  over  the  public  roads  at 
the  three  several  places  mentioned  in  the  above  certifi- 
cate, and,  for  the  purpose  of  giving  under  those 
bridges  sufficient  height  of  passage,  and  the  pro- 
per ascent  and  descent,  had  lowered  or  cut  away  a 
crrfcdn  portion  of  each  of  the  said  roads  to  and  under 
each  of  the  said  bridges,  and  that  tbe  surfaces  of  the 
portions  of  each  road  so  lowered  or  cut  away  were,  at 
the  time  of  heating  such  complaint,  and  for  some 
time  had  been,  out  of  repair.  The  complainant  con- 
tended that  the  W.  and  JL  Railway  Company  were 
under  sect.  46  of  the  8  &  9  Vict,  c  20,  bound,  from 
time  to  time,  to  repair  or  metal  the  surface  of  such  por- 
tions of  said  roads  to  said  bridges  as  had  been  lowered 
or  cut  away  by  the  company,  according  and  as  often 
as  tbe  surface  was  worn  down  or  out  of  repair,  from 
the  public  traffic  passing  over  them,  although  all  the 
ftid  bridges,  with  the  immediate  approaches  thereto, 
and  all  tho  works  connected  therewith,  were  then  and 
always  in  proper  repair ;  and  that  the  part  he  com- 
plained of  being  out  of  repair  was  the  surface  of  the 
road,  which  he  termed  the  approaches  to  the  bridges ; 
and  admitted  that  the  railway  company  had  lowered 
or  cut  away  the  said  roads  pursuant  to  the  provisions 
ot  the  Act  of  Parliament  enabling  them  to  do  so  ;  and 
that  it  was  the  public  traffic  on  the  roads  which  wore 
them  down,  and  cansed  it  to  be  necessary  to  repair 
>ail  roads  by  metalling  them;  and  that  the  road 
spanned  by  the  said  Spittal  railway  bridge  was  tinder 
the  control  of  the  trustees  of  the  turnpike  board  until 
they  ceased  to  exist,  about  a  year  aud  a  half  since, 
from  which  time  it  came  under  the  control  of  the  grand 
jury  of  tho  county  limerick,  of  which  county  com- 
pUiuant  is  one  of  the  surveyors.  From  the  evidence 
»f  Mr.  H.  Langky  it  appeared  that  the  trustees  of  the 
tarn  dike  board  had  repaired  the  road  under  Spittal 


bridge  ever  since  it  was  first  put  into  repair  by  the 
company,  on  completion  of  their  works — a  period  of 
twelve  years — and  that  tho  road  has  not  been  repaired 
at  all  since  that  board  ceased  to  exist.  The  company 
then  contended  that  they  were  not  bound  to  metal  the 
surface  of  the  said  roads  leading  under  said  bridges,  after 
they  had  once  put  them  in  a  proper  state  of  repair,  on 
the  completion  of  their  works  connected  with  them  j 
and  that  the  authorities,  at  the  time  being,  had  taken 
up  the  roads,  and  that  the  regular  public  traffic  passed 
over  them,  after  which  it  was  the  duty  of  the  grand 
jury  to  repair  them  and  keep  them  in  repair.  Mr.  J. 
C.  Smith,  engineer  of  the  company,  proved  that  the 
bridges,  approaches  thereto,  and  all  necessary  works 
connected  therewith,  were  in  good  repair ;  and  that,  so 
far  as  he  knew,  Limerick  was  the  only  county  through 
which  railways  ran  and  in  which  it  was  sought  to 
make  tho  companies  repair  the  surface  of  the  roads 
when  worn  down  by  public  traffic  He  admitted, 
however,  that  until  about  two  years  since  the  company 
had  been  in  the  habit  of  repairing  or  paying  for  the 
repairs  of  the  surface  of  the  roads  at  Ballysimon  and 
Peafield.  A  majority  of  the  justices  held  that,  under 
sect.  46,  the  company  were  bound  to  repair  or  renew 
from  time  to  time,  for  ever,  the  surfaces  of  as  much  of 
the  roads  as  had  been  lowered  by  them.  A  minority 
of  the  justices  held  a  different  opinion.  The  points 
noted  for  argument  were  these  two :  First,  that,  as  to 
each  of  the  roads  in  question,  same  is  not  an  approach 
or  necessary  work  connected  with  the  bridge  by  means 
of  which  the  railway  is  carried  over  said  road,  within 
the  meaning  of  the  46th  section  of  the  Railways 
Clauses  Consolidation  Act  1845;  secondly,  that  tho 
company  having  restored  the  roads  in  question,  within 
the  meaning  of  the  56th  section,  at  the  time  of  the 
formation  of  the  railway,  they  are  not  now  bound  fur- 
ther to  maintain  or  repair  the  same. 

Walter  Boyd  (with  him  Fitzyibbon,  SerjL),  for  the 
appellants,  contended  that  the  decision  of  the  jus- 
tices ought  to  be  reversed.  The  Railway  Clauses  Con- 
solidation Act  was  passed  for  the  purpose  of  lessening 
the  expense  attendant  on  the  construction  of  railways, 
and  not  to  relieve  counties  from  any  portion  of  their 
liabilities.  Sect.  46  (o)  is  not  capable  of  receiving  the 
construction  put  on  it  by  the  justices.  We  contend 
that  sect  46  does  not  impose  on  the  railway  company 
the  duty  of  maintaining  in  repair  a  pnblio  county  road, 
whether  that  road  passes  over  the  bridge  or  under  the 
bridge  of  the  railway.  If,  however,  the  court  shall  in- 
cline to  the  construction  given  in  England  to  this 
section,  and  hold  that  the  railway  company  is  liable 
to  repair  that  part  of  a  public  county  road  which 
runs  along  the  top  of  a  bridge  constructed  by  the 
company  and  spanning  their  railway,  then  we  still 
contend  that  in  no  case  can  the  company  be  forced  to 
repair  that  part  of  a  public  road  which  lies  vertically 
under  the  railway-bridge.  It  may  be  contended  by  the 
respondent  that,  as  the  company  altered  the  highway 
by  lowering  it,  they  are  bound  to  keep  the  altered  part 
in  repair,  because  water  will  collect  in  the  hollow  and 
render  it  more  expensive  to  keep  that  portion  of  the 
surface  of  the  road  in  a  condition  fit  for  traffic  The 
56th  section  disposes  of  that  argument.  For  the  com- 
pany have  caused  "  the  substituted  road  to  be  put  into 

(a)  Sect.  46.  If  tbe  line  of  the  railway  cross  any  turnpike- 
road  or  public  highway,  then  (except  where  otherwise  pro- 
vided by  the  special  Act)  either  such  road  shall  be  carried 
over  the  railway,  or  the  railway  shall  be  carried  over  eneh 
road,  by  means  of  a  bridge  or  the  height  and  width,  and 
with  the  ascent  or  descent  by  this  or  tbe  special  Act  In  that 
behalf  provided ;  and  such  bridge,  with  the  immediate 
approaches  and  all  other  necessary  works  connected  there- 
with, shall  be  executed,  and  at  all  times  thereafter  main- 
tained, at  the  expense  of  the  company.  Provided  always, 
that  with  the  consent  of  two  or  more  Jostlees  In  petty  ses- 
sions, as  after  mentioned,  it  shall  be  lawful  for  the  company 
to  carry  the  railway  across  any  highway,  other  than  a  pablk 
carriage-road,  on  the  levoh 
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a  permanently  substantial  condition,  equally  convenient 
as  the  former  road,  or  as  near  thereto  as  circumstances 
will  allow ;"  and  having  done  so,  the  company  is  thence- 
f  rth  exonerated  from  all  liability  in  respect  of  that 
road.  Such  is  plainly  the  construction  of  sect.  56,  and 
if  the  respondent  contends  that  the  company  in  exer- 
cising its  powers  has  done  any  damage,  then  his  remedy 
is  under  sect.  16.  The  respondent,  then,  must  rely  on 
sect.  46,  but  this  court  cannot  give  to  that  section  the 
construction  for  which  he  contends.  Suppose  that  con- 
struction adopted,  that  argument  proves  too  much ;  for 
the  company  must  then  keep  in  repair  that  part  of  the 
road  which  lies  vertically  under  the  bridge,  even  though 
it  had  never  altered  the  surface  of  the  road  at  all,  and, 
although  the  foundation  of  the  respondent's  claim  is 
that  the  company  did  alter  the  road.  Moreover,  sect. 
46  contains  no  provision  for  keeping  in  repair  the  part 
of  the  road  underneath  the  bridge.  It  provides  for  the 
repair  of  the  immediate  approaches  to  the  bridge,  and 
all  other  necessary  works  connected  therewith.  The 
company  are  bound  to  keep  in  repair  the  fabric 
of  the  bridge  and  the  approaches  to  it,  but  the 
section  docs  not  enact  that  they  shall  also  keep 
in  repair  the  passages  under  the  bridge.  The 
company  are  bound  also,  if  the  embankments  at  either 
side  of  the  bridge  fall  in  upon  the  road,  to  remove  the 
debris,  and  keep  the  road  clear  for  the  protection  and 
convenience  of  the  public  No  larger  construction  can 
be  given  to  the  section,  and  it  is  quite  impossible  to 
hold  that  the  term  "approaches"  comprehends  the 
road  under  the  bridge.  The  approaches  to  the  bridge 
are  the  railway  line,  by  which  alone  it  is  possible  to 
get  on  the  bridge.  Sect  46  has  been  the  subject  of 
two  decisions  in  England,  but  the  cases  are  not  binding 
as  authorities  on  this  court,  as  no  appeal  from  the  deci- 
sion is  given  by  the  statute,  and  the  cases  were  decided 
in  courts  of  concurrent  jurisdiction:  (The  North 
Staffordshire  Railway  Company,  Apps.,  Thomas  Dale 
and  others,  Resps.,  8  Ell.  &  Bl.  836,  and  27  L.  J., 
N.  S  ,  147,  Mag.  Cas.) ;  Leech,  App.,  North  Stafford- 
shire Railway  Company,  Resps.,  332.)  Those  two 
cases  may  be  distinguished  from  this  case,  because  in 
them  the  highway  was  carried  over  the  railway,  and, 
therefore,  the  part  which  ran  along  the  bridge  and  the 
immediate  approaches  thereto  never  had  any  existence 
before  they  were  constructed  by  the  railway  company. 
These  alterations  arc  not  of  the  species  meant  by  the 
phrase  necessary  works  connected  with  the  bridge,  for  if 
that  were  so,  the  company  should  keep  in  repair  that 
part  of  the  surface  of  the  road  which  lies  underneath 
the  bridge  in  every  case,  even  though  the  company  had 
never  touched  the  surface  at  all.  The  reason  upon 
which  the  decisions  in  England  were  founded  is,  that 
the  road  and  the  top  of  the  bridge,  and  the  approaches 
to  it,  all  form  port  of  one  continuous  whole,  which  is 
not  the  case  here.  We  therefore  submit  that  the  4  6th 
section  does  not  apply  to  this  case,  and  that  the  deci- 
sion of  the  magistrates  ought  to  be  reversed. 

James  Murphy  (with  him  E,  Sullivan,  QC.)—  The 
46th  section  clearly  imposes  on  railway  companies  the 
liability  to  keep  in  repair  every  road  altered  by  them  in 
constructing  their  railways,  so  far  as  the  alteration  ex- 
tends. That  is  the  principle  laid  down  in  the  English 
decisions,  and  it  is  consistent  with  justice  ;  for  when  a 
road  is  lowered  in  one  part,  the  alteration  must  be 
extended  to  a  considerable  distance  on  each  side  of  the 
bridge  so  as  to  provide  the  inclines  specified  in  the 
Act  These  alterations  create  a  greater  length  of  sur- 
face to  be  kept  in  repair,  and  therefore  render  those 
repairs  more  expensive.  If,  then,  the  railway  com- 
panies are  exempt  from  liability  to  keep  the  altered  por- 
tion in  repair,  an  increased  liability  will  be  imposed  on 
the  county.  The  company  would  be  bound  to  execute 
the  necessary  repairs,  even  although  the  alteration  by 
lowering  consisted  in  levelling  a  hill,  and  therefore 
aide  the  carved  surface  shorter,  which  would  actually 


relieve  the  county  from  some  expense.  The  road  has 
been  sunk  by  the  company  for  their  own  convenience. 
They  have  by  that  deepening  of  the  road  rendered  the 
repairs  more  expensive,  and  they  ought  to  bear  the 
additional  liability  of  which  they  have  received  the 
benefit.  If  the  highway  had  passed  over  the  railroad, 
as  happened  in  the  English  cases,  the  question  upon 
the  construction  of  sect.  46  would  be  concluded  by  the 
authority  of  the  cases  which  have  been  cited.  But,  in 
truth,  ours  is  an  a  fortiori  case,  as  the  alterations  hare 
made  it  more  difficult  to  keep  the  road  in  repair.  A 
sunken  cutting  has  to  be  made  which  extends  to  a  con- 
siderable distance  on  each  side  of  the  bridge.  That  is 
a  "  necessary  work  connected  therewith.**  Much  ar- 
gument has  been  employed  to  show  that  the  altered 
portion  cannot  be  comprehended  within  the  words 
"immediate  approaches."  That  argument  might  b» 
valid  if  "thereto"  was  inserted  immediately  after 
"  approaches; "  bnt  there  is  no  specific  word  in  sect 
46  to  show  that  the  approaches  mentioned  are  the  ap- 
proaches to  the  bridge,  and  none  other.  On  the  con- 
trary, the  words  are  sufficiently  general  to  comprehend 
also  the  approaches  to  the  altered  portion  of  the  road. 
The  manifest  intention  of  the  Legislature  was  that  the 
companies  should  pot  into  repair  and  maintain  so  for 
ever  whatever  works  they  executed  for  their  own  con- 
venience. The  meaning  of  sect  46  is  that  a  railway 
company  which  alters  a  road  shall  keep  in  repair  the 
portion  so  altered.  The  decision  of  the  magistrates 
ought,  therefore,  to  be  affirmed. 

Fitzgibbon,  Serjt  in  reply. — The  attempt  made  to 
compel  the  company  to  keep  in  repair  the  altered  por- 
tions of  the  roads  is  very  unjust ;  for  the  authorities — 
the  trustees  of  the  turnpike  board — have  always  exe- 
cuted these  repairs  themselves  for  more  than  twelve 
years  past,  having  accepted  the  road  from  the  company 
after  it  had  been  put  by  them  into  a  "permanently 
substantial  condition  "  as  provided  by  sect  56.  Now, 
the  approaches  mentioned  in  sect  46  are  those 
which  enable  the  public  to  reach  the  bridge  and  pass 
over  it  That  was  so  in  the  English  cases  cited.  The 
words  u  necessary  works  connected  therewith  "  do  not 
aid  the  respondent.  Those  words  are  satisfied  by  the 
construction  for  which  we  contend,  and  plainly  com- 
prehend the  buttresses  and  fences  and  such  like  works. 
Therefore,  sect  46  refers  only  to  the  cases  in  which  the 
highway  is  carried  over  the  railroad.  The  sinking  of  a 
road  is  not  a  necessary  work  of  the  character  contem- 
plated by  that  section.  This  deepening  of  the  road  is 
a  mere  operation,  but  the  meaning  of  necessary  "work" 
is  a  structure.  The  65th  section,  which  enumerates  the 
cases  in  which  justices  shall  have  jurisdiction  to  order 
railway  companies  to  execute  repairs,  does  not  eonUin 
the  word  "  road."  Anything  which  did  not  pre-exist 
is  a  work  executed  by  the  company.  Bat  this  road  did 
exist  before,  and  the  magistrates1  decision  ought  to  be 
reversed  on  these  grounds  alone.  Bat,  further,  see  what 
inconveniences  and  injustice  might  result  from  affirming 
the  decision  of  the  justices.  Admittedly,  the  road  so 
altered  is  under  the  jurisdiction  of  the  grand  jury  of  the 
county — they  alone  have  control  over  it  They  may 
deal  with  every  portion  of  it  at  their  pleasure.  And 
yet  the  magistrates'  decision  determines  that  the  com- 
pany are  liable  to  repair  a  road  over  which  they  have  no 
control  or  power,  and  although  those  very  repairs  mar 
have  been  rendered  necessary  by  acts  of  the  grand 
jury  which  the  company  could  not  in  any  way  prevent 
or  control.  This  court  cannot  hold  the  company  liable 
for  the  acts  of  a  public  body  which  is  not  responsible  to 
them. 

The  court  then  heard  the  appeal  taken  by  the  lime- 
rick and  Ennis  Railway  Company  from  a  like  decision 
of  the  justices,  and  wherein  the  said  Thomas  Kearney 
was  respondent. 

E.  P.  Levinge  (with  him  C.  A  Barry,  Q.C.)  ap- 
peared for  the  appellants. 
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Jttma  Murphy  appeared  for  the  respondent. 

The  arguments  addressed  to  the  court  were  the  same 
as  those  nrged  in  the  former  case. 

FrrzuERALD,   J. — We    are   anxious,    in   order    to 
convenience  the  parties,  to  decide  these  cases  at  once, 
instead  of  deferring  our  jndgment  until  Michaelmas 
Term.     Unfortunately  there  is  a  difference  of  opinion 
among  the  members  of  the  court  as  to  the  judgment 
which  we  ought  to  deliver,  and  therefore  the  judgment 
which  I  am  about  to  pronounce  will  be  my  own  judg- 
ment only.     Having  now  read  the  authorities  and  beard 
the  arguments  on  both  sides,  I  own  that  I  would  not 
have  entertained  a  doubt  upon  the  case  except  for  the 
adverse  opinion  entertained  by  my  brother  Hayes.    But 
having  beard  the  arguments  and  given  the  best  consi- 
deration I  can  to  the  case,  I  adhere  to  my  own  opinion 
th.it  the  decision  of  the  magistrates  was  wrong,  and 
mirht  to  be  reversed.     As  our  judgment  will  deter- 
mine this  particular  case  only,  and  will  leave  the  par- 
ties free  to  raise  the  same  question  in  a  new  case  if 
th?r  are  bo  disposed,  I  shall  express  the  reasons  of  my 
opinion  very  shortly.     On  looking  at  sect.  46  (as  it 
Hates  to  a  particular  case),  I  think  it  cannot  be  con- 
tended that  a  highway  running  under  n  railway-bridge 
is  an  approach  to  that  bridge  within  the  meaning  of 
sect.  46.     We    still,   however,  must   deal    with    the 
words  which  occur  further  on  in  that  section,  "  and 
til  other  necessary  works  connected  therewith."     But, 
even  supposing  the  surface  of  the  road  to  have  been 
deepened  or  altered  ;n  its  character,  yet  such  altera- 
tions are  not,  in  my  opinion,  comprehended  within  the 
words  used  in  the  statute  as  "  other  necessary  works 
connected  therewith."     This  Act  contains  two  classes 
of  sections  which  deal  with  this  subject.     From  the 
46th  to  the  52nd  sections  inclusive,  the  Act  provides 
for  the  crossing  of  roads  by  bridges,  and  from  the  53rd 
to  the  58th  sections  inclusive  the  statute  deals  with  the 
interference  with  roads  themselves.     Now,  I  think  that 
this  case  does  not  come  wider  any  section  of  the  first 
cla«s,  but  is  included  within  those  of  the  latter  class, 
which  provide  for  the  substitution  of  new  road*  or  for 
the  alteration  of  old  roads.     My  opinion   is,  that  the 
present  case  falls  under  sect.  56,  and  that  the  company 
has  provided  a  substituted  road  "  equally  convenient  as 
the  former  road,  or  as  near  thereto  as  circumstances 
will  allow,"  and  that  the  company  having  once  put  the 
substituted  road  into  a  permanently  substantial  con- 
dition, lie  under  no  further  responsibility  in  respect 
thereof.     On  coming  to  any  other  conclusion  great  in- 
conveniences would  result.     So  far  as  the  authorities  in 
England  are  applicable  to  this  case,  they  are  rather  in 
favour  of  this  construction.    The  judges  in  those  cases 
foresaw  the  serious  inconveniences  that  would  result 
from  holding  the  railway  company  liable  to  repair  in 
perpetuity  the  road  so  substituted.     If  the  company  in 
this  ease  is   bonnd  to  repair  the  road  running  under 
their  bridge,  at  what  point  on  the  road  is  their  liability 
to  commence  ?     Is  it  at  the  point  at  which  the  declina- 
tion of  the  road  begins  ?      That  point  may  be  distant 
one  mile  or  two  miles  from  the  bridge,  and  is  it  to  be 
raid  that  the  company  are  bound  in  perpetuity  to  keep 
this  extent  of  road  on  both  sides  of  the  bridge  in  repair 
although  the  alteration  made  by  them  may  have  much 
improved  the  road  ?     Furthermore,  this  inconvenience 
would  result,   and  is  pointed   out    in    the  cases   in 
Kngland :  supposing  that  this  liability  of  the  company 
exists,  the  county  surveyor  and  tho  grand  jury  will 
still  retain  control  over  that  part  of  the  road,  and  may 
alter  its  character  at  their  pleasure,  and  then  a  serious 
conflict  of  authority  attended  with  grave  public  incon- 
venience would  arise.     If  this  perpetual  liability  exists, 
then  in  case  the  justices  direct  the  county  surveyor  to 
alter  the  road  from  a  metalled  surface  to  a  paved  or 
asphalted  surface,  such  alteration  would  not  relieve 
the  company  from  the  liability  to  keep   in   repair, 
although  the  alteration  imposed  on  them  additional  ex- 


pense. As  a  doubt  arises  on  the  construction  of  the 
46th  section,  the  case  is  a  proper  one  in  which  to  give 
weight  to  the  argument  ab  inconvenient!,  and  I  think 
that  great  public  inconvenience  would  result  from  our 
holding  that  the  company  are  liable.  The  words 
11  other  necessary  works  connected  therewith  "  may  be 
satisfied  without  resorting  to  the  construction  adopted 
by  the  magistrates,  for  the  words  may  mean  embank- 
ments, fences,  parapets,  or  such  like  works  which  are 
required  to  protect  the  public.  This  meaning  will 
satisfy  the  words  without  resorting  to  the  larger  con- 
struction for  which  the  respondent  contends.  I  am, 
therefore,  of  opiniou  that  the  railway  company  are  not 
liable,  and,  consequently,  that  the  decision  of  the  ma- 
gistrates ought  to  be  reversed. 

Hayes,  J. — I  am  very  sorry  to  differ  from  tho 
opinion  which  my  learned  brethren  have  formed  ;  but 
giving  my  best  consideration  to  the  case  and  to  tho 
Act,  I  think  that  the  decision  of  the  magistrates  should 
be  affirmed;  for,  giving  to  the  words  in  sect.  46  a 
plain,  ordinary  and  reasonable  construction,  I  think 
that  this  substituted  road  h  a  "  necessary  work  con- 
nected therewith,"  and  that  the  company  has  thus  in- 
curred a  liability,  from  which  they  cannot  easily  rid 
themselves.  1  think  that  the  cases  in  England  am 
equally  applicable  to  the  case  of  a  road  which  passes 
underneath  the  railway-bridge.  See  what  an  extra- 
ordinary state  of  things  will  obtain  if  our  judgment 
conflicts  with  those  pronounced  in  the  cases  which  have 
been  cited,  and  railway  companies  be  held  liable  to  keep 
in  repair  roads  which  pass  over  their  railway  by  means 
of  a  bridge,  while  they  are  exempt  from  such  liability 
whenever  the  railway  passes  over  the  highway.  For,  if 
railway  companies  act  wisely  there  will  be  an  end  of 
the  custom  of  carrying  the  high  road  across  the  railway 
If  a  railway  company  is  to  be  liable  whenever  their 
railway  passes  under  a  road  and  exempt  from  liability 
when  the  road  passes  under  the  railway,  they  will  go 
over  the  road  in  every  instance,  because,  having  once  for 
all  put  the  road  in  repair,  they  will  be  no  longer  re- 
sponsible. Apart,  however,  from  this  consideration, 
and  remembering  that  we  should  give  to  tho  Act  the 
same  construction  as  it  has  received  in  England,  it  does 
appear  to  mo  that  this  is  one  of  ihe  "  other  necessary 
works  connected  therewith "  which  arc  mentioned  in 
the  46th  section,  and  are  to  be  performed  by  the  com- 
pany. Therefore,  upon  these  plain  principles,  and 
upon  the  authority  of  tho  cases  cited,  my  judgment  is, 
that  the  decision  of  the  magistrates  be  affirmed. 

O'Brien,  J. — I  agree  in  the  judgment  pronounced 
by  my  brother  Fitzgerald,  that  this  appeal  should  be 
allowed  ;  and,  apart  from  the  strong  opinion  expressed 
by  my  brother  Hayes,  I  would  not  have  felt  any  doubt 
upon  the  subject.  The  sole  question  upon  which  we 
have  to  d.cido  is — whether  this  case  comes  within  the 
46th  section  of  tho  R  ulway  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  20  ?  Considering  what  that  sec- 
tion provides  for,  and  also  the  provisions  of  the  latter 
section.-",  this  case  phiiuly  does  not  come  under  sect. 
46  but  under  the  later  sections.  The  alteration  of  a 
road  by  raising  or  lowering  its  surface  comes  within 
sects.  56  and  tho  two  or  three  preceding  sections, 
and  the  only  obligation  thereby  imposed  on  the  com- 
panies is  this,  they  t>hnll  put  the  substituted  road  'into 
a  permanently  substantial  condition,  equally  conve- 
nient as  the  former  road,  or  as  near  thereto  as  circum- 
stances will  allow,"  and  then  when  they  have  once 
obeyed  the  directions  of  that  section,  their  obligation 
ceases,  and  they  are  not  bound  to  keep  the  road  in 
repair.  It  is  said,  however,  that  this  alteration  should 
be  considered  a  "  necessary  work  connected  therewith" 
under  sect.  46.  Now,  at  to  the  argument  that  when 
a  public  road  runs  under  a  railway  bridge  there  the 
company  should  be  liable  to  keep  the  road  in  repair, 
I  inquired  during  the  argument  under  what  section 
those  repairs  could  be  enforced  if  there  waa  no  altera- 
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tion  by  raising  or  lowering  the  road?  I  was  an- 
swered that  there  is  no  such  power  to  make  the  com- 
pany liable  in  that  case.  And  yet  here  it  is  sought, 
where  the  company  crossed  the  road  by  a  bridge, 
because  it  is  necessary  where  the  bridge  is  built  in  a  dif- 
ferent manner  because  this  road  runs  under  the  bridge ; 
therefore,  we  are  to  hold  it  necessary  for  the  company 
to  keep  it  in  repair  under  sect.  46.  I  consider  that 
that  argument  is  unfounded.  In  sect.  46  the  phrase 
"  necessary  works  connected  therewith,"  means  works 
necessary  to  the  bridge  in  its  character  as  a  bridge,  and 
which  the  public  would  have  a  right  to ;  or,  in  the  words 
of  Lord  Campbell  {Dale  v.  XorlH  Staffordshire  Railway 
Company),  "  The  work  must  be  complete  so  as  to  be 
fit  for  the  passage  of  carriages ;"  and  Wightman  J., 
says  that  umler  sect.  46  nre  comprised  "  all  works  ne- 
cessary to  make  the  work  fit  to  be  passed  over."  But 
where  the  public  are  not  concerned  with  the  bridge 
itself,  I  do  not  think  that  a  bare  alteration  of  the  road 
by  deepening  it  or  by  raising  it  is  a  work  necessarily 
connected  with  the  bridge.  Necessary  works  are  but- 
tresses and  such  like.  With  rcspoct  to  the  pernicious 
consequences  which  it  has  been  argued  will  flow  from 
reversing  the  magistrates'  decision,  it  must  be  remem- 
bered that  no  company  can  get  their  Act  without  first 
lodging  in  the  proper  office  plans  and  specifications  to 
which  every  person  can  have  access,  anil  if  the  company, 
to  save  themselves  expense,  propose  to  construct  their 
railway  in  a  manner  prejudicial  to  the  public  by  passing 
over  a  road  when  they  ought  to  go  underneath  it,  the 
Legislature  will  take  good  care  of  tho  public  interests, 
and  prevent  such  plans  being  executed.  On  these 
grounds,  I  think  that  this  case  is  not  only  not  affected 
by  the  English  authorities,  but  that  the  grounds  of 
those  decisions  are  widely  different.  I  am  therefore  of 
opinion  that  tho  decision  of  the  magistrates  must  be 
reversed.  

Thursday,  April  19. 

Iter;,  at  the  prosecution  of  Robert  Huxtkr  r.  The 

Mayor  of  the  Bouougii  of  Sliuo. 

Burgess — Premises — Description  of. 

The  premises  out  of  which  A.  claimed  to  be  qualified 

to  be  enrolled  as  a  burgess  on  Me  burgess-roll  of 

the  borough  of  8.  were  described  in  the  rating  books 

of  the  puor-Uw  union  of  S.  as  u  a  store  and  coal 

yard:* 
Held,  that  this  was  a  sufficient  description  within  the 

30/A  section  of  the  Municipal  Corporation   Act, 

3  «J  4  Vict.  c.  108. 

Noo.  21,  1859.— lljmphill,  Q.C.,  obtained  a  condi- 
tional order  "  that  a  mandtimus  should  issue  directed 
to  John  M'Carthy,  the  mayor  of  the  borough  of  Slig«», 
commanding  him  as  such  mayor  to  insert  tho  name  of 
Kobcrt  Hunter,  as  a  burgess,  on  the  burgess-roll  of  the 
western  ward  of  the  borough  of  Sligo,  on  the  ground 
that  he,  the  said  Kobcrt  Hunter,  is  duly  qualified  to  be 
a  burgess  of  the  said  western  ward ;  and  that,  possess- 
ing the  qualification,  and  having  complied  with  the  re- 
quirements of  the  statute  iu  that  bch.df,  by  reason 
whereof  his  name  had  been  inserted  in  the  town  clerk's 
list  of  the  burgesses  of  the  said  western  ward,  he 
should  have  been  retained  and  enrolled  on  the  said 
burgess-roll,  at  the  revision  court  held  on  the  7th  and 
8th  days  of  November,  insL,"  unless  cause  shown. 

It  appeared  that  the  name  of  Robert  Hunter  had 
been  inserted  on  the  burgess-roll  of  the  western  ward 
of  tho  borough  of  Sligo  in  the  year  1858,  and  that  in 
the  notice  of  claim  m:ide  by  him  in  that  year  the  pre- 
mises out  of  which  ho  claimed  to  be  qualified  were 
described  as  "  a  ttorc  and  yard  in  Wine-street ,"  that 
on  the  1st  Sept  1859  he  claimed  to  be  enrolled  as  a 
burgess  for  the  said  ward,  in  respect  of  the  same  pre- 
mises ;  bat  that  inasmuch  as  the  premises  were,  by  a 
recent  description  in  the  rating  book  of  the  poor-law 
union  of  Sligo,  described  as  "a  store  and  coal  yard," 


the  said  John  McCarthy,  acting  as  mayor,  in  conjunc- 
tion with  his  assessors,  expunged  the  name  of  the  said 
Robert  Hnntcr  from  tho  burgees-list  on  the  ground 
that  the  said  premises  were  not  described  as  com- 
prising a  house,  warehouse,  counting-house,  or  shop, 
occupied  either  separately  or  jointly  with  land,  as  re- 
quired by  the  30th  section  of  the  Municipal  Corpora- 
tion Act,  3  &  4  Vict.  108. 

Sir  Cobnan  CLoghUn  (with  him  John  Martin) 
showed  cause. — This  motion  comes  before  the  court 
under  the  49th  section  of  the  Municipal  Corporation 
Act  The  words  of  the  30th  section  are,  that  every 
man  of  full  age,  who  shall  occupy  within  a  borough 
"  any  house,  warehouse,  counting-house,  or  shop,  which 
either  separately  or  jointly  with  any  land  within  each 
borough,"  occupied  therewith  by  him  as  such  tenant, 
shall  bo  of  the  yearly  value  of  not  less  than  10X,  such 
person  shall  be  entitled  to  be  enrolled  as  a  burgess  of 
such  borough  and  to  vote,  &c  The  words  "  house, 
warehouse,  counting-house,  or  shop,"  are  identical  with 
the  words  used  in  the  English  Act,  5  &  6  WilL  4,  t. 
76,  s.  9  ;  and  the  construction  put  upon  the  section  in 
England  is,  that  the  description  must  include  some  of 
those  worJs.  [Haykk,  J. — May  not  store  mean  ware- 
house ?]  No  doubt  it  may ;  but  what  we  submit  to 
the  court  is,  that  the  description  must  follow  the  words 
of  the  Act.  Again,  there  is  here  a  supplementary 
qualification,  namely,  a  coal  yard;  and  the  Act  is 
express,  that  the  supplementary  qualification  must  he 
"land."  [FrrzoKBALD,  J. — Was  there  any  evidence 
as  to  the  nature  of  tho  premises  ?J  No :  it  is  not  to 
the  nature  of  the  premises  we  object,  but  to  the  de- 
scription. 

Mucdonagh,  Q.C.  (with  him  Hemphill,  Q.C.)— 
The  objection  here  is  to  the  description  ol  the  pre- 
mises, and  not  to  their  nature ;  and  what  we  contend 
for  is,  that  the  premises  out  of  which  the  prosecutor 
claims  to  qualify,  are  of  such  a  nature  as  the  Act 
contemplates.  The  word  store  is  a  manifest  synonym* 
for  shop.  In  America  store  means  a  shop.  In  Todd's 
Johnson's  Dictionary,  the  meaning  given  to  the  word 
store  is  "  a  storehouse  or  magazine;*1  and  in  France, 
magazine  is  the  word  used  to  express  a  shop.  The 
real  question  here  is,  whether  the  prosecutor  is  in  oc- 
cupation of  premises  contemplated  by  the  Act  It  is 
hard  that  he  should  suffer  ou  account  of  tho  misdescrip- 
tion of  the  premises  by  the  poor-law  valuator.  With 
regard  to  the  supplementary  qualification,  counsel  cited 
Robert  Stceetmans  case,  Alcock's  Registry  Cases,  27. 
[O'BitiEX,  J.— It  is  clear  that  Cranipton,  J.,  in  that 
case  was  of  opinion  that  the  supplementary  qualifica- 
tion need  not  be  described  as  land ;  that  it  was  suffi- 
cient if  it  was  in  the  nature  of  land.  He  says,  "  When 
the  Legislature  has  used,  in  the  same  sentence,  the 
words  house,  counting-house,  &c,  as  contradistin- 
guished from  land  held  therewith,  they  must  be  under- 
stood to  have  meant  such  land,  &e^  so  used  as  land  * 
generally  used  when  held  conjointly  with  a  boose  in  a 
town  or  city— namely,  as  a  garden,  field,  curtilsgt, 
yard,  or  other  appurtenance  to  the  principal  with  which 
it  is  conjoined/'] 

Ilarkin,  J.  in  reply.       Cause  shown  disallowed. 


V.    C.    STUART'S    COTJBT. 

Reported  by  James  D.  Davtosox,  Esq.,  of  IJnooln's-lnn, 
Barrlster-ai-Law. 


Thursday,  July  26. 
Edmonds  r.  Plkws. 
Injunction — Bond  by  solicitor  not  to  practise. 
Defen  lant,  an  admitted  solicitor,  having  accepted  tit 
situation  of  clerk  to  the  plaintiff,  a  solicitor  prac- 
tUingat  X,  entered  into  a  bonl  with  the  plaintiff 
whicfi  recited  that  the  defendant  had  been  recewtlw 
appointed  agent  to  a  Mr.  0.,  and  was  conditioned 
to  be  void  \f  the  defendant  should  abstain  from 


Magistrates1  cAsfcs. 


\h 


V.C.  S.] 


Edmonds  v.  Plews. 


[V.C.  S. 


practising  as  a  iollcitor  in  AT,  or  within  thirty 
miles  from  thence,  without  the  consent  of  the  plain- 
tiff; and  should  not  act  as  Mr.  O.'s  legal  adviser^ 
etcept  as  the  plaintiff's  clerk ;  and  should  not  ac- 
cept or  undertake  any  other  agency  or  appointment 
{except  such  as  he  then  held)  without  the  plaintiffs 
assent ;  and  in  case  the  engagement  should  be  put 
m  end  to  or  determined,  should  not  continue  to  act 
as  agent  for  Mr.  0. 
Shortly  afterwards  the  defendant  was  a  candidate 
for  the  office  of  clerk  to  the  board  of  guardians  ; 
thereupon  the  plaintiff  gave  him  three  months'  no- 
tice of  putting  an  end  to  his  engagement.  After  the 
expiration  of  the  three  months,  defendant  resigned 
his  appointment  as  agent  to  Mr.  0.,  but  after  tear  ds 
resumed  the  same.  Defendant  also  obtained  the 
situation  and  was  performing  the  duties  of  clerk  to 
the  board  of  guardians,  and  (since  the  fling  of  the 
bill)  obtained  the  situation  of  clerk  to  the  Commis- 
sioners of  Land  Tax : 
Perpetual  injunction  granted  to  restrain  the  defendant 
from  acting  as  agent  to  Mr.  0.,  or  as  clerk  to  the 
magistrates,  or  from  otherwise  violating  the  stipu- 
lations of  the  bond. 

This  was  a  motion  on  behalf  of  the  plaintiff  Edmund 
Edmonds,  of  Kewent,  in  the  county  of  Gloucester,  gen- 
tleman, for  an  injunction  to  restrain  the  defendant 
John  Plews  from  acting  within  the  said  town  of 
Newent,  or  thirty  miles  from  thence,  as  agent  to 
Richard  Foley  Onslow,  of  Oxenhall,  near  Newent, 
Esn-,  or  as  clerk  to  the  magistrates  of  the  division  of 
Newest,  without  the  consent  in  writing  of  the  plain- 
tiff first  had  and  obtained  for  that  purpose,  and  from 
otherwise  violating  the  stipulations  of  a  bond  dated 
the  15th  Jan.  1859. 

It  appeared  frcm  the  bill  that  the  plaintiff  Mr. 
Edmonds,  who  is  a  solicitor  practising  at  Kewent,  in 
the  year  1857  advertised  for  a  clerk,  and  the  adver- 
tisement was  answered  by  the  defendant  Mr.  Plews,  who 
was  then  an  admitted  solicitor  practising  in  partnership 
with  a  Mr.  Fisher,  at  Masham,  in  Yorkshire.  Mr.  Plews 
finally  accepted  the  situation,  and  entered  upon  its 
duties  in  the  following  month  of  September.  In  the 
coone  of  the  correspondence  it  was  agreed  that  the 
defendant  should  execute  a  bond  to  the  plaintiff  bind- 
ing himself  not  to  practise  without  the  plaintiffs  con- 
sent, and  a  draft  of  such  bond  was  prepared  by  the 
defendant,  altered  by  the  plaintiff,  and  as  altered 
approved  by  both  parties ;  bnt  owing  to  some  inadver- 
tence it  was  not  executed. 

The  bill  stated  that,  in  Dec  1858,  Mr.  Onslow  was 
(karoos  of  engaging  an  agent  to  look  after  his  estates 
and  collect  the  rents,  and  manage  the  affairs  thereof, 
and  Mr.  Plews,  being  still  a  clerk  in  Mr.  Edmonds* 
office,  proposed  to  take  that  situation,  and  also  ap- 
plied to  the  plaintiff  for  his  consent  thereto.  The  plain- 
tiff being  ready  to  promote  the  wishes  of  the  defendant, 
so  far  as  the  same  were  not  inconsistent  with  his  duties 
as  clerk  to  the  plaintiff,  consented,  after  some  con- 
sideration, to  the  proposed  arrangement,  bnt  ho  re- 
quired and  insisted  that  the  bond  which  had  been 
previously  agreed  to  should  now  be  executed.  The  bond 
was  accordingly  altered  to  meet  the  circumstances,  and 
was  executed  by  the  defendant  on  the  15th  Jan.  1859. 
The  bond  was  in  the  sum  of  2000&,  and  contained 
the  following  clause : — '*  Whereas  it  was  lately  agreed 
by  and  between  the  said  John  Plews  and  Edmund 
Edmonds,  that  the  said  John  Plews  should  become  and 
be  has  already  entered  upon  the  duties  of  managing 
clerk  to  the  said  Edmund  Edmonds,  at  snch  salary  (the 
same  not  being  less  than  after  the  rate  of  120/.  per 
annum)  as  should  from  time  to  time  be  agreed  upon, 
for  the  term  of  one  year,  to  be  computed  from  the  29th 
Dec  last,  and  so  on  from  year  to  year,  until  either  the 
siid  John  Plews  or  the  said  Edmund  Edmonds  should 
put  an  end  to  the  said  agreement,  by  giving  to  the  other 


of  thein  three  calendar  months*  notice  in  writing  of  his 
intention  of  putting  an  end  thereto.     And  whereas  the 
said  John  Plews  hath,  with  the  consent  of  the  said 
Edmund  Edmonds,  been  appointed  agent  to  and  for 
Richard  Foley  Onslow,  of,  &c,  the  same  agency  not 
comprehending  or  extending  to  the  giving  of  any  legal 
advice,  or  the  transaction  of  any  legal  business  what- 
soever,  and  upon  the  stipulation  for  such  appointment  it 
was  agreed  by  and  between  the  said  John  Plews  and  Ed- 
mund Edmonds,  that  the  said  appointment  should  not 
take  precedence  of  his  duties  as  such  managing  clerk 
as  aforesaid;  and  should  the  said    engagement    of 
managing  clerk  be  put   an  end  to  and  determined  as 
hereinbefore  mentioned,  that  then  and  in  such  wise, 
and  at  the  expiration  of  snch  notice  as  aforesaid,  the 
said  John  Plews  should  resign  the  said  appointment  as 
agent  to  the  said  R.  F.  Onslow,  and  cease  to  hold  the 
same,  unless  the  said  Edmund   Edmonds  agree  in 
writing  to  the  said  John  Plews  continuing  to  hold  the 
same.     And  whereas  it  was  further  stipulated  and 
agreed  upon,  by  and  between  the  said  John  Plews  and 
Edmund  Edmonds,  that  the  said  John  Plews  should 
enter  into  and  give  to  the  said  Edmund  Edmonds  a 
bond,  conditioned  that  he  the  said  John  Plews  would 
not  at  any  time  or  times  hereafter,  directly  or  in- 
directly,  practise  as   an  attorney,  solicitor,    or  con- 
veyancer on  his  own  account,  or  in  partnership  with 
any  other  person  or  persons,  or  act  as  agent  for  any 
attorney,  solicitor,  or  otherwise,  or  accept  or  under- 
take any  other  agency  or  appointment  of  any  nature 
or  kind  soever,  except  such  as  he  now  holds,  during  the 
continuance  of  his  re-engagement  as   such  managing 
clerk  as  aforesaid,  within  the  town  of  Newent  afore- 
said, or  within  the  distance  of  thirty  miles  from  thence, 
without  the  leave,  licence  and  consent  in  writing  of 
the  said  Edmund  Edmonds,  or  hold  the  said  appoint- 
ment of  agent  to  the  said  Richard  Foley  Onslow,  after 
his  said  engagement  with  the  said  Edmund  Edmonds 
shall  be  put  an  end  to  or  determined  by  notice  as 
hereinbefore   mentioned.       Now    therefore    the    con- 
dition of  the  above-written  obligation  is  such,  that  if 
the  above  bounden  John  Plews  shall  and  do  at   all 
times  hereafter  abstain  from  directly  or  indirectly  prac- 
tising as  an  attorney,  solicitor,  or  conveyancer  on  his 
own  account  or  in  partnership  with  any  other  person 
or  persons,  or  as  agent  for  any  attorney,  solicitor,  or 
otherwise  within  the  town  of  Newent  aforesaid,   or 
within  the  distance  ot  thirty  miles  from  thence,  without 
the  leave,   licence,  or  consent  in  writing  of  the  said 
Edmund  Edmonds,  his  executors,   administrators,  or 
assigns,  in  that  behalf  first  had  and  obtained ;  and  if 
the  said  John  Plews  shall  never  act  within  the  town  of 
Newent  as  aforesaid,   or  the  distance  of  thirty  miles 
from  thence  as  the  legal  adviser  of  the  said  Richard 
Foley  Onslow,   either  in  the  way  of  giving  or  offering 
professional  advice  (except  as  managing  clerk  to  the 
said  Edmund  Edmonds);    and  if  the  said  John  Plews 
shall  not  at  any  time  or  times  hereafter,  during  the 
continuance  of  his  said  engagement  as  such  managing 
clerk  to  the  said  Edmund    Edmonds    as  aforesaid, 
accept  or  undertake  any  other  agency   or   appoint- 
ment of  any  nature  or  kind  whatsoever  (except  such 
as  be  now  holds)  without  the  leave,  licence  and  consent 
in  writing  of  the  said  Edmund  Edmonds  for  that  pur- 
pose first  had  and  obtained,  and  in  case  the  same  en- 
gagement shall  at  any  time  be  put  an  end  to  or  deter- 
mined by  notice  as  hereinbefore  mentioned,  if  he  the 
said  John  Plews  shall  not  thereafter  continue  to  hold, 
accept,  or  undertake  any  agency  or  appointment  of  agent 
to  the  said  Richard  Foley  Onslow,  or  any  other  person 
whatever,    within    the     town    of   Newent  aforesaid, 
or  within   the  distance  of  thirty  miles  from  thence, 
without  such  leave  in  writing  as  hereinbefore  mentioned, 
then   the  above-written  obligation  shall  be  void,  but 
otherwise  shall  be  and  remain  in  full  force  and  virtue." 
|     Upon  this  bond  being  executed,  and  with  the  con- 
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sent  of  the  plaintiff,  the  agency  ?f  Mr.  Onslow  was 
accepted  by  Mr.  Plews. 

The  bill  then  alleged  that  the  defendant,  having 
obtained  leave  to  hold  this  situation  simultaneously 
with  and  without  prejudice  to  his  position  as  clerk  to 
the  plaintiff,  had  taken  advantage  of  the  opportunities 
which  such  situation  afforded  him  to  extend  his  own 
connection  as  n  solicitor  and  agent,  independently  of 
and  in  opposition  to  the  interest  of  the  plaintiff,  and 
the  terras  and  stipulations  of  the  bond. 

On  the  23rd  June  1659  the  clerkship  of  theXewent 
Union  fell  vacant,  and  the  plaintiff  Air.  Edmonds 
became  a  candidate  for  that  office.  The  defendant, 
however,  was  proposed  by  Mr.  Onslow,  who  was 
chairman  of  the  board  of  guardians,  so  that  Mr.  Ed- 
monds found  his  own  clerk  in  rivalry  with  him  as 
candidate  for  this  office.  The  plaintiff  and  Mr. 
Onslow  had,  up  to  this  time,  been  on  friendly  terms 
with  each  other,  and  the  plaintiff  warmly  expostulated 
with  him  on  the  subject  of  this  proceeding ;  and  in 
consequence  of  his  remonstrance  the  proceeding  was 
dropped.  Mr.  Edmonds  thereupon,  finding  it  impos- 
sible to  retain  Mr.  Plews  as  his  clerkf  wrote  to  him  a 
letter  dated  27th  July  1859,  giving  hiin  a  three 
months1  notice,  under  the  bond  for  putting  an  end  to 
his  engagement  with  the  plaintiff.  The  defendant 
accepted  the  notice,  and  expressed  his  readiness  to 
leave  at  once.  The  plaintiff  replied  that  he  was  quite 
willing;  but  that  the  defendant's  engagement  with 
Mr.  Onslow  must  at  the  same  time  terminate.  The 
defendant  thereupon  said  he  would  see  Mr.  Onslow  on 
the  subject.  A  correspondence  followed  between  Mr. 
Onslow  and  the  plaintiff,  and  the  result  was  that,  in 
consequence  of  the  determination  expressed  by  the 
plaintiff  to  enforce  the  bond,  the  defendant  relin- 
quished the  idea  of  leaving  the  plaintiff's  service  at  once. 

On  the  3rd  Oct.  1859,  the  plaintiff,  who  had  for 
many  years  held  the  appointment  of  clerk  to  the 
magistrates  for  the  division,  received  a  notice  of  dis- 
missal.    No  reasons  wero  assigned  for  this  step. 

A  correspondence  then  ensued  between  Mr.  Fisher, 
the  former  partner  of  Mr.  Plews,  and  the  plaintiff,  in 
the  course  of  which  Mr.  Fisher  informed  the  plaintiff 
that  the  defendant  was  advised  he  could  accept  and 
hold  certain  appointments  without  violation  of  the  bond, 
namely,  the  clerkship  to  the  magistrates  for  the  divi- 
sion of  Newent,  which  had  been  that  day  offered  him, 
and  the  continuance  as  agent  to  Mr.  Onslow.  The 
plaintiff  said  he  should  not  give  his  consent  to  the 
defendant's  holding  these  appointments. 

The  bill  alleged  that  from  and  after  the  27th  Ost. 
1859,  the  defendant  ceased  to  attend  at  the  plaintiff's 
office,  and  his  engagement  terminated,  and  the  defen- 
dant thereupon  resigned  his  appointment  as  agent  to 
Mr.  Onslow.  Subsequently,  however,  in  viol  lion  of 
the  stipulations  contained  in  the  bond,  the  defendant 
resumed  his  appointment  as  agent  for  Mr.  OnsI  »w,  and 
also  succeeded  in  obtaining  the  appointment  of  clerk 
to  the  magistrates,  and  he  was  now  carrying  on  and 
performing  the  duties  of  both  these  situations  in  the 
town  of  Newent ;  and  prayed  for  an  injunction  in  the 
terms  above  mentioned. 

Mr.  Plews,  by  his  answer,  admitted  that  he  did 
resign,  and  that  he  had  resumed  and  was  now  carry- 
ing on  his  occupation  of  steward  to  Mr.  Onslow ;  that 
he  was  acting  as  clerk  to  the  magistrates ;  and  further, 
that  he  had  since  obtained  another  appointment, 
usually  held  by  a  solicitor,  viz.,  clerk  to  the  commis- 
sioners of  land-tax.  Ue  further  said  that  Mr.  Onslow 
had  formerly  employed  as  his  agent  the  late  Mr.  Can- 
non, a  solicitor,  who  died  in  June  1858.  At  that  time 
the  defendant  was  appointed  Mr.  Onslow's  agent. 
Defendant  was  informed  and  believed  that  the  plain- 
tiff—who had  frequently  adverted  to  and  complained  of 
Mr.  Cannon's  appointment  to  him — on  the  occasion  of 
Mr.  Cannon's  death  applied   to  Mr.  Onslow  for  the 


agency,  and  Mr.  Onslow  refused  to  appoint  him.  De- 
fendant said  the  plaintiff  told  him  (the  defendant)  that 
as  he,  the  plaintiff,  could  not  obtain  the  agency  himself, 
he  had  no  objection  to  the  defendant's  accepting  it ;  but 
that  he  would  take  time  to  consider  the  terms  upon 
which  he  would  allow  defendant  to  accept  it. 

Malins,  Q.  C.  and  B.  B.  Rogers  supported  the 
motion. 

Bacon,  Q.  C.  and  Faber  appeared  for  the  defendant 
— They  said,  that  although  the  defendant  had  entered 
into  the  contract,  he  did  so  upon  the  express  under- 
standing of  the  plaintiff  that  no  unfair  n*e  should  be 
made  of  it.  There  was  no  affidavit  filed  in  support  of 
the  plaintiff's  case.  [Afalins. — I  have  read  his  own 
admission  from  the  answer  of  the  three  facts.  He 
admits  them.] 

The  Vick-Ciiahcellor. — Is  it  not  better  to  treat 
this  as  a  motion  for  decree  ?  Would  it  not  be  better  that 
the  motion  should  be  either  refused  or  granted  on  this 
application,  if  there  is  no  other  question  in  the  cause  ? 

Bacon. — The  only  reason  why  I  do  not  accede  to 
that  instantly  is,  that  I  am  persuaded,  if  the  matter 
stood  over  until  November,  it  might  be  arranged. 

The  Vice-Ciiascellor.  —  I  have  been  looking 
through  your  answer,  and  there  seems  to  me  to  be  s 
confession  of  the  whole  case ;  and  an  undertaking  and 
injunction  will  be  the  same  thing.  I  ieally  do  not  see 
what  can  be  done  for  this  gentleman.  He  may  say 
he  expected  that  the  instrument  would  not  be  enforced, 
or  some  other  use  made  of  it ;  but  there  seems  as  fla- 
grant a  violation  of  it  as  there  could  possibly  be.  1 
should  regret  if  there  is  any  exasperation  of  feeling  iu 
the  matter,  the  case  being  very  clear.  I  think  you  can- 
not show  any  reason  why  there  should  not  be  an  order 
for  an  injunction.  It  is  only  an  interim  injunction. 
You  can  move  to  dissolve  it  or  come  to  any  term* 
that  may  be  desirable.  Your  undertaking  would  be  oo 
more  than  an  injunction. 

After  some  further  discussion,  it  was  arranged  that 
the  defendant  consenting  to  allow  the  motion  to  be 
treated  as  a  motion  for  decree,  a  perpetual  injunction 
should  be  granted;  but  that  the  injunction  should 
not  come  into  operation  for  one  month  from  the  date 
of  the  order ;  and,  by  cousent  of  the  plaintiff,  no  costs. 
Liberty  to  apply. 

Solicitors  for  the  plaintiff  Cree  and  Last;  for  the 
defendant,  John  Fisher,  jun. 
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Reported  by  Joiix  Tnoxrsos,  T.  W.  Sauxdcbs,  and  C  J.  B. 
Hiuit&lkt,  £sqrs.,  Barrlsters-aULaw. 

April  24,  May  4,  and  July  7. 
Hodgson  and  others  v.  Hooper  akd  oniEits. 
Real  property — Statute  of  Limitations — 3  <f  4 
Will  4,  c.  27,  m.  2,  7,  8,  15,  34. 
/ft  1781,  the  lady  of  a  manor,  with  the  consent  of  the 
tenants,  granted  to  certain  persons  licence  to  indus* 
certain  waste  land,  that  they  and  their  heirs,  and 
all  persons  claiming  under  them,  should  and  might 
lawfully  hold  the  same  so  inclosed  in  trust,  for  the 
purpose  of  erecting  and  building  a  workhouse  for 
the  poor  of  the  parish  of  Mitcham,  and  for  a 
garden,  <Jc,  rendering  to  tfte  lady  and  all  other 
lords  or  ladies  the  yearly  rent  of  5s.  for  the  seme 
in  every  year  fur  ever.     Two  of  the  grantees  were 
the  churchwardens  and  overseers  of  the  parish;  they 
entered  into  possession  of  the  land,  and  a  workhouse 
was  duly  erected  thereon,  which  was  used  as  suck 
until  1838.     Previously  to   1817,  all  the  granite* 
had  died;  and  in  1835,  proclamations  having  been 
made,  and   the  heir  of  the  surviving  grantee  not 
coming  in  to  be  admitted,  tfte  vestry  of  the  parish 
in  order  to  save  the  forfeiture  of  the  land,  nominated 
seven  persons,  who  were  duly  admitted  on  payment 
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of  a  fine,  to  hold  to  them,  and  the  survivor  and 
survivors,  and  the  heirs  and  assigns  of  such  sur- 
titor  of  the  lord  of  the  manor,  by  the  rod,  and  by 
copy  of  court-roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor,  upon  the  same  trust, 
end  subject  to  the  same  rent  as  contained  in  tlte  grant 
of  1781,  and  certain  heriots  and  fines  therein  speci- 
fically named.  In  1840,  a  resolution  of  the  vestry 
was  passed  for  surrendering  the  piece  of  ground 
and  the  workhouse  to  the  lard  of  the  manor,  and  in 
pursuance  thereof  the  then  trustees  and  the  cJiurch- 
vardens  and  overseers  surrendered  the  same  by  the 
rod  to  the  lord,  who  thereupon  entered  into  and 
took  possession  of  the  same.  The  yearly  rent  of  5s. 
was  paid  from  1781  to  1791,  and  from  1825  to 
1836. 

/•  1859  the  then  overseers  and  churchwardens  of  the 
parish  brought  an  action  to  recover  the  premises 
from  the  thin  lord  of  the  manor  : 

E4a\  that  there  was  no  adverse  holding  by  the  over- 
tiers  and  churchwardens  in  1833,  when  the  3  £  4 
WUL  4,  c.  27,  passed,  and  that  the  l>rd  had  five 
years  from  that  time  during  which  he  might  have 
tnUred  and  resumed  possession ;  that  before  the 
expiration  of  that  time  a  fresh  tenancy  at  will  wa* 
created,  which  was  put  an  end  to  in  1840  ;  that 
there  was  no  creation  of  a  freehold,  but  that  the 
plaintiffs  were  tenants  at  will,  or  at  most  tenants 
from  year  to  year,  and  were  not  entitled  to  the  pos- 
session of  the  premises  at  the  time  they  brought  the 
action. 

This  was  an  action  brought  (16th  Feb.  1859)  by 
the  plaintiffs,  the  church  war dens  and  overseers  of 
Mitchim,  Surrey,  against  the  defendants,  for  the  reco- 
ver/ of  a  piece  of  land,  containing  four  acres  and  ten 
perches  or  thereabout*,  in  the  said  parish,  on  the  north 
trie  of  Mitcham-common,  together  with  the  messuage 
or  tenement  and  the  out-offices  and  buildings  thereon 
lately  erected  as  a  workhouse  for  the  poor  of  the  said 
I«rish  of  Mitcham,  and  for  a  garden  or  orchard  for  the 
farther  accommodation  of  the  said  poor,  and  such  other 
buildings  as  are  now  standing  thereon,  and  which 
premises  are  now  used  as  au  india-rubber  manufactory, 
with  the  appurtenances. 

Case  stated  by  consent. 

There  are,  either  appendant  to,  or  forming  part  of 
or  incloded  in,  the  manor  of  Biggin  and  Taxnworth,  in 
the  county  of  Surrey,  large  commons  or  commonable 
vute  lands,  of  which  the  premises  sought  to  be  reco- 
vered, prior  to  1781,  formed  part. 

On  the  21st  Aug.  1781  the  lady  of  the  manor  of 
Biggin  and  Tamworth,  by  the  consent  in  writing  of 
eighteen  persons,  tenants  of  the  manor,  "  granted  unto 
Fwtcr  Reynolds,  John  Swain,  John  Chestcrman, 
Joseph  Sibley  and  James  Galpin,  licence  to  inclose  a 
p-eee  of  land,  parcel  of  the  common  or  waste  belong- 
ing to  the  said  manor,  called  Mitcham-common,  con- 
taining three  acres  and  two  roods  (being  part  of  the 
bad  sought  to  be  recovered),  as  the  same  were  then 
st>&e4  out,  and  that  they  and  their  heirs,  and  all  pcr- 
voj  claiming  under  them,  should  and  might  lawfully 
Md  the  same  so  inclosed,  in  trust,  for  tho  purpose  of 
(rating  and  building  a  workhouse  for  the  poor  of  the 
tul  parish  of  Mitcham,  and  for  a  garden  and  orchard 
for  the  further  accommodation  and  benefit  of  the  said 
poor,  rendering  to  the  lady  of  the  said  manor,  and  all 
other  lords  or  ladies,  lord  or  lady  of  the  said  manor, 
the  yearly  rent  of  five  shillings  for  tho  same  in  every 
year  for  ever."  The  consent  and  grant  are  entered  on 
the  court-rolls  of  the  manor,  but  the  grant  was  not 
^cording  to  any  custom  of  the  manor,  and  there  never 
W*J  any  custom  of  the  manor  for  the  lord  or  lady  of 
the  manor  to  grant  alien,  or  convey  any  part  of  the 
common  or  waste  lands  of  or  belonging  to  the  manor 
a  the  manner  in  which  the  waste  land  comprised  in  the 
[Mao.  Cas.] 


grant  of  the  2 1st  Aug,  1781  was  or  purported  to  be 
granted  or  conveyed. 

John  Chesterman  and  Joseph  Sibley  were  the  then 
churchwardens  and  overseers  of  the  parish. 

The  churchwardens  and  overseers  of  the  parish  from 
1781  entered  into  possession  of  the  land  and  premises, 
and  a  poorhouso  or  workhouse  was  duly  erected  at  the 
expense  of  the  parish  upon  the  piece  of  land,  and  the 
workhouse  and  land  was  thenceforth  used  and  posses* 
sion  thereof  had  by  the  churchwardens  and  overseers  of 
the  parish,  for  the  accommodation  and  benefit  of  the 
poor  thereof,  until  1838. 

Up  to  and  including  the  year  1836  the  workhouse 
was  used  by  the  churchwardens  and  overseers  of  the 
parish  of  Mitcham.  Subsequently  to  the  year  1836, 
and  by  virtue  of  the  Poor  Law  Acts,  the  parish  of 
Mitcham  was  included,  with  other  parishes,  in  the 
Groyden  Union,  and  the  workhouse  was  from  time  to 
time  used  by  the  guardians  of  the  Croydon  Union  con- 
stituted under  the  eaid  Acts,  for  the  reception  of  the 
poor  of  the  parish  of  Mitcham,  until  Midsummer  1838. 
The  guardians  of  the  poor  of  the  said  union  paid  to 
the  churchwardens  and  overseers  of  Mitcham  the 
annual  rent  of  105/.  in  respect  of  such  workhouse 
up  to  Midsummer  1838,  and  up  to  that  time  the 
churchwardens  and  overseers  kept  the  workhouse  in 
repair  and  disposed  of  the  fruit  or  produce  of  the 
garden  and  orchard,  and  annually  accounted  to  the 
vestry  of  the  parish  in  respect  of  the  rent  and  produce. 
In  the  year  1838  the  use  of  the  workhouse  as  a  work- 
house was  abandoned,  but  the  churchwardens  and  ovet- 
seers  of  the  said  parish  retained  possession  of  the 
land  and  premises,  sold  the  produce  of  the  land,  and 
accounted  for  the  sums  realized  by  such  sale  in  their 
accounts  as  such  churchwardens  and  overseers  until 
Feb.  1840. 

In  the  year  1817  the  churchwardens  and  overseers 
of  the  said  parish  took  possession  of  2  roods  10  perches 
of  land,  parcel  of  the  said  Mitcham-common  (the  re- 
maining part  of  tho  land  sought  to  be  recovered),  and 
inclosed  the  same,  and  held  possession  of  and  used  and 
enjoyed  the  same,  with  the  residue,  for  the  benefit  of 
the  poor,  until  1838,  and  from  thence  till  Feb.  1840 
they  sold  the  produce  thereof,  and  applied  the  proceeds 
in  manner  mentioned  with  respect  to  the  residue  of 
the  land. 

Previously  to  the  6th  Aug.  1817  all  the  persona 
originally  nominated  trustees  of  the  said  piece  of 
ground  and  premises,  containing  three  acres  and  two 
roods,  had  died,  and  it  appears  on  the  rolls  of  the 
manor  that  the  homage  presented  to  a  court  baron, 
bolden  on  the  21st  May  1834,  the  deaths  of  the 
said  trustees,  and  it  was  not  known  who  was  the 
survivor  or  the  heir  of  the  survivor,  and  there  is  also 
an  entry  on  the  court-rolls,  and  the  fact  is  that  there- 
upon three  several  proclamations  were  made,  according 
to  the  custom  of  the  manor,  for  the  heir  of  the  sur- 
viving trustee,  or  any  other  person  claiming  title  to 
the  said  premises,  to  come  in  and  be  admitted,  and 
that  the  last  of  such  proclamations  was  made  on  the 
27th  Oct  1835,  and  that  default  having  been,  made, 
the  bailiff  of  the  manor  was  ordered  to  seize  the  land 
as  forfeited  to  the  lord.  Such  proclamations  and  de- 
fault were  duly  enrolled. 

On  the  10th  Oct  1835  the  steward  of  the  manor 
wrote  and  sent  tho  following  letter  to  the  churchwar- 
dens of  Mitcham : — 

"  6,  Harper-street,  Red  lion-square, 
"  10th  Oct  1835. 

"  Gentlemen, — I  beg  to  inform  you  that  a  general 
court  baron  for  the  manor  of  Biggin  and  Tamworth 
will  be  held  at  the  Swan  Inn,  Mitcham,  on  Tuesday* 
the  27th  instant,  at  twelve  o'clock  at  noon,  and  as  ail 
the  gentlemen  who  were  admitted  tenants  of  the 
manor  for  the  land  upon  which  the  workhouse  » 
erected  are  dead,  it  is  necessary  that  tfeft  parish  atpqld 
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nominate  others  in  their  stead,  in  order  that  they 
may  he.  admitted  at  the  next  oonrt  to  save  a  for- 
feiture of  the  estate.  I  shall  therefore  be  obliged 
bj  hearing  from  yon  npon  the  subject  at  your  earliest 
convenience.  "  I  am,  &c, 

"J.  E.  Pesfold,  Steward. 

"  To  the  churchwardens,  Mitcham,  Surrey." 

In  the  parish  books  of  Mitcham  there  is  an  entry 
dated  22nd  Oct  1835,  to  the  following  effect:— "At 
a  vestry  held  this  day,  pursuant  to  public  notice  given 
in  the  church  on  Sunday  last,  for  taking  into  con- 
sideration a  notice  received  by  the  churchwardens 
from  the  steward  of  the  manor  of  Biggin  and  Tarn- 
worth,  to  nominate  tenants  for  the  land  on  which  the 
workhouse  is  erected  in  the  stead  of  those  who  are 
deceased,  and  other  business:  Resolved,  that  the  fal- 
lowing eight  gentlemen  being  nominated,  be  requested 
to  take  npon  themselves  the  execution  of  the  trust, 
with  the  understanding  that  the  expenses  consequent 
thereon  should  be  paid  by  the  overseers  of  the  poor  of 
this  parish.1* 

The  overseers  of  the  parish  paid  to  the  then  lord 
of  the  manor,  or  his  steward,  the  sum  of  79/.  17*.  6d. 
as  and  by  way  of  fine  in  respect  of  the  admission  of 
seven  of  the  above  named  eight  persons  (the  vicar 
not  being  admitted),  and  there  is  on  the  rolls  of  the 
manor  an  entry  that  at  a  special  court  baron,  holden 
on  the  27th  Oct  1835,  after  reciting  the  grant  of 
the  21st  Oct  1781,  and  that  the  said  Foster  Rey- 
nolds and  the  four  other  persons  inclosed  the  piece 
of  land  whereon  the  churchwardens  and  overseers 
erected  the  workhouse,  and  converted  the  remainder 
into  a  garden  and  orchard  as  aforesaid,  and  after  re- 
citing the  proclamations  and  forfeiture,  and  that  the 
lord  had  remitted  the  escheats  and  forfeiture,  the 
lord  granted  to  the  said  seven  persons  the  said  piece 
of  land  and  premises,  to  hold  unto  them  and  the 
survivor  or  survivors  of  them,  and  the  heirs  and 
assigns  of  such  survivors  of  the  lord  of  the  manor, 
by  the  rod  and  by  copy  of  court-roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  in 
trust  for  the  inhabitants  of  the  parish  of  Mitcham,  and 
to  be  surrended  and  disposed  of  as  they  should  from 
time  to  time,  in  public  vestry  assembled,  or  otherwise, 
legally  direct  or  appoint,  so  as  the  aforesaid  customary 
hereditaments  and  premises  should  be  for  ever  there- 
after used  as  a  workhouse  for  the  poor  of  the  parish  of 
Mitcham,  and  for  no  other  purpose,  yielding  and 
paying  the  rent  of  5*.  a-year,  and  a  heriot  on  the 
death  of  every  tenant  of  2L  2s.,  and  a  fine  at  will  on 
the  death  or  alienation  of  a  tenant,  and  doing  fealty, 
suit  of  court,  and  performing  such  other  sen-ices  as  the 
customary  tenants  of  the  manor  do  or  ought  to  perform. 
And  such  seven  persons  were  then  admitted  tenants  in 
manner  and  form  aforesaid,  and  the  fine  for  their  ad- 
mission was  set  at  79JL  17*.  6dL,  and  their  fealty  wa? 
respited. 

It  appears  from  the  accounts  of  a  deceased 
steward  of  the  manor,  that  the  yearly  rent  of  5s.  re- 
served by  the  grant  of  the  21st  Aug.  1781  was  paid  to 
the  lord  from  1781  to  1791,  and  from  the  books  of  the 
churchwardens  and  overseers  of  the  pariah  that  it  was 
paid  to  the  lord  from  the  year  1825  to  the  25th 
March  1836. 

The  guardians  of  the  poor  of  the  Croydon  Union, 
on  the  8th  May  1838,  sent  to  the  churchwardens  and 
overseers  of  Mitcham  a  notice  in  writing  under  their 
common  seal  of  their  intention  to  deliver  up  to  them 
on  the  24th  June  next  possession  of  the  workhouse 
and  gardens,  land  and  appurtenances  thereto  belong- 
ing, which  they  then  held  of  them.  The  workhouse 
was  at  the  same  time  abandoned  by  the  guardians,  and 
possession  thereof  was  delivered  np  to  the  church- 
wardens and  overseers  of  Mitcham. 

At  a  meeting  of  the  vestry  of  the  parish  of 
Mitcham,  bald  on  the  23rd  Jan.  1840,  a  resolution  was 


passed  for  surrendering  the  said  piece  of  ground  and 
the  workhouse  and  premises  which  had  been  erected 
thereon  by  the  parish,  into  the  hands  of  the  then  lord 
of  the  manor,  which  resolution  was  to  the  following 
tenor  and  effect :  —"At  a  vestry  assembled  under  public 
notice,  given  as  the  law  requires  for  that  purpose,  to 
take  into  consideration  the  expediency  of  surrendering 
and  disposing  of  the  premises  on  Mitcham-common, 
lately  used  as  and  for  the  workhouse  of  this  parish, 
and  to  give  directions  to  the  churchwardens  and  over- 
seers of  the  poor,  and  the  trustees  and  all  other  persons 
in  whom  such  premises  are  now  vested,  to  surrender 
and  dispose  of  the  same  accordingly,  Edward  Wshnsky, 
Esq.,  churchwarden,  in  the  chiir,  present  Messrs.  James 
Bridger,  churchwarden  (who  is  now  lord  of  the  manor, 
and  one  of  the  now  defendants),  John  Glover  and  John 
Searle,  overseers,  John  Holden  and  Charles  Aspery, 
guardians,  and  nineteen  other  vestrymen :  Whereas, 
it  appearing  to  this  vestry  that  the  guardians  of  the 
Croydon  Union  have  ever  since  Midsummer  1833 
formally  abandoned  and  delivered  up  possession  to  the 
churchwardens  and  overseers  of  the  poor  of  thb  parish, 
the  premises  on  Mitckam-common,  which  had  been  for 
many  years  and  np  to  that  period  used  as  a  work- 
house for  the  poor  of  this  parish,  and  that  such  pre- 
mises are  now  do  longer  used  or  required  as  such 
workhouse,  and  it  appearing  also  to  this  vestry  that 
the  parish  has  ever  since  sustained  a  considerable 
annual  expense  by  keeping  a  proper  person  to 
protect  the  premises,  and  it  further  appearing  to  thb 
vestry  that  the  purpose  and  object  for  which  the  pre- 
mises were  granted  to  certain  trustees  for  the  benefit  of 
the  parish  by  the  lord  of  the  manor,  of  whom  such 
premises  are  holden,  have  now  ceased,  and  that  such 
trustees  are  liable  to  pay  to  the  lord  of  the  manor  s 
yearly  quit-rent,  and  to  keep  the  premises  in  repair;  it 
is  unanimously  resolved  and  agreed  that  it  is  expedient 
and  for  the  benefit  of  this  parish  that  the  hexediUnients 
and  premises  heretofore  used  as  a  workhouse  for  the 
poor  of  this  parish  be  surrendered  to  the  lord  of  the 
manor  of  whom  the  same  are  holden  by  the  church- 
wardens and  overseers  of  the  poor,  and  by  the  trustees 
of  the  same,  and  by  all  such  other  persons  as  may  be 
considered  necessary  to  effect  a  legal  surrender  of  the 
said  premises.  And  this  vestry  do  hereby  accordingly 
authorise  and  empower,  direct  and  appoint  the  church- 
wardens and  overseers  of  the  poor  of  this  parish,  the 
five  persons  (naming  them)  to  whom  the  premises  were 
granted  in  trust  for  the  inhabitants  of  this  parish,  aod 
to  be  surrendered  and  disposed  of  as  they  should  from 
time  to  time  in  public  vestry  assembled,  or  otherwise 
legally  direct  and  appoint,  so  as  the  said  premises  shoall 
be  for  ever  after  used  for  a  workhouse  for  the  poor  of 
this  parish,  and  for  no  other  purpose,  to  surrender  the 
same  premises  into  the  hands  of  the  lord  of  the  manor 
in  such  way  as  may  be  considered  necessary  in  order  to 
relieve  this  parish  and  the  trustees  from  all  further 
expense  and  liability." 

A  copy  of  this  resolution  was  forwarded  to  James 
Moore,  Esq.,  the  then  lord  of  the  manor,  with  a  letter 
expressing  the  readiness  of  the  parish  officers  to  exe- 
cute it. 

It  appears  by  an  entry  on  the  court-roll,  that  in 
pursuance  of  the  resolution,  the  then  trustees  of  the 
piece  of  land,  workhouse  and  premises,  r.nd  the  church- 
wardens and  overseers  of  the  parish,  surrendered  the 
same  into  the  hands  of  the  lord,  according  to  the  cus- 
tom of  the  manor,  and  by  a  surrender  note  under  seal, 
taken  out  of  court  by  the  steward  of  the  manor  on 
the  16th  Feb.  1840,  and  signed  by  the  trustees,  therein 
described  as  customary  tenants  of  the  manor,  and  by 
the  overseers  and  churchwardens  of  the  parish,  described 
as  such,  those  parties,  in  pursuance  of  the  direction  of 
the  vestry  meeting  of  the  inhabitants  of  the  parish  of 
Mitcham,  contained  in  the  above  resolution,  sur- 
rendered by  the  rod  into  the  hands  of  the  lord,  accord- 
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tag  to  the  custom  of  the  manor,  the  said  piece  or  parcel 
of  customary  land,  containing  3a.  2r.t  together  with 
the  messuage  or  premises,  for  many  yean,  and  until  then 
lately  used  as  a  workhouse,  &c,  to  which  said  custo- 
mary hereditaments  tho  said  trustees  were  admitted 
tenants  at  the  said  special  court  baron  holden  on  the 
27th  Oct.  1835,  to  the  intent  that  the  lord  might  do 
therewith  his  will. 

The  poor-law  hoard  for  the  time  being  were  no 
parties  to  the  surrenders,  or  either  of  them.  According 
to  the  course  of  business  of  the  poor-law  board,  if  any 
application  for  their  consent  to  or  with  respect  to  such 
surrenders  had  been  made  to  them,  such  application, 
and  the  consent  thereto,  if  any,  would  have  been 
catered  on  the  register  for  the  time  being  of  their  cor- 
respondence, which  register  is  now  in  existence.  On 
searching  such  register  it  is  foun  J  that  no  such  appli- 
cation or  consent  is  contained  therein,  nor  is 
there  any  trace  among  the  documents  of  the  poor-law 
board  of  such  application  having  been  made  or  consent 
given. 

Immediately  after  the  aforesaid  surrender  of  the 
3a.  2r.  had  been  made,  and  on  tho  same  18th  Feb. 
1840,  one  churchwarden  and  one  overseer  of  the  poor 
of  the  pariah  accompanied  the  bailiff  of  the  manor  on 
the  said  2r.  10p.,  and  delivered  the  possession  thereof 
to  the  bailiff.  One  churchwarden  and  one  overseer 
were  appointed  and  delegated  by  the  two  churchwar- 
dens and  three  overseers  of  the  poor  of  the  said  parish 
to  deliver  up  possession  as  aforesaid  as  their  joint  act, 
and  on  their  behalf,  and  such  possession  was  so 
delivered  up  accordingly. 

James  Moore,  as  the  landlord  of  the  said  manor, 
thereupon  entered  into  and  took  possession  of 
all  the  lands  and  premises  containing  4a.  Or.  lOp. 
James  Moore  was,  and  continued  to  be,  from  the  year 
1S03  up  to  the  time  of  his  death  (which  happened  in 
the  mouth  of  Feb.  1851),  the  lord  of  the  manor,  and 
the  defendant  James  Bridger  became  the  lord  of  the 
manor  in  1857. 

The  defendants  clain  all  and  every  the  said 
loads  through  the  said  James  Moore. 

The  licence  of  the  21st  Aug.  1781,  and  the 
grant  of  the  27th  Oct.  1833,  were  neither  of  tbem 
executed  in  the  pretence  of  two  or  more  credible  wit- 
nesses, or  enrolled  in  tho  High  Court  of  Chancery 
within  six  calendar  months  next  after  the  execution 
thereof,  sod  the  licence  was  not  made  for  a  full  and 
valuable  consideration,  actually  paid  at  or  before  the 
making  of  such  licence.  The  said  2  roods  10  perches 
of  waste  land  was  not,  nor  has  any  part  thereof, 
assured  by  deed  executed  in  the  presence  of  two  or 
more  credible  witnesses,  and  enrolled  in  the  High 
Court  of  Chancery. 

The  questions  for  the  opinion  of  the  court,  were 
first—whether,  at  the  time  of  the  surrender  in  Feb. 
1840,  the  churchwardens  and  overseers  of  Mitcham 
had  any,  and  what,  estate  or  interest  in  the  premises, 
or  any  part  thereof?  secondly — whether  at  the  com- 
mencement of  this  action,  the  churchwardens  and 
overseers  were  entitled  to  the  possession  of  the  land 
arid  premises,  or  any  part  thereof,  on  behalf  of  the 
parish  ?  If  the  answer  to  the  two  questions  were  in 
the  affirmative,  in  respect  of  any  part  thereof,  then 
judgment  was  .to  be  entered  for  the  plaintiffs  for  so 
much.  If  in  the  negative,  then  judgment  was  to  be 
entered  for  the  defendants. 

The  court  was  to  be  at  liberty  to  draw  such  infer- 
soees  from  the  facts  stated  as  a  jury  might  have 
drawn. 

iMsh,  Q.O,  T.  H.  Terrell  (Chancery  bar)  and  /Ml 
for  the  plaintiffs.— At  the  time  of  the  passing  of  3  &  4 
WilL  4,  o,  27,  there  had  been  an  adverse  possession  for 
twenty  years,  and  a  freehold  was  acquired  which  has 
never  been  divested :  (I  Coke,  142  b  )  It  was  the  in- 
tention of  the  parties,  not  that  the  grant  should  be  a 


copyhold  grant,  but  a  grant  in  fee-simple  for  ever, 
subject  to  a  nominal  rent,  and  it  was  the  intention 
that  beyond  that  rent  the  lord  should  have  no  interest. 
The  twenty  years'  adverse  possession  gave  a  title ;  the 
rent  was  not  paid  as  a  rent  service,  but  as  a  rent  seek, 
and  not  as  any  acknowledgment  of  a  tenure.  A  title 
was  gained  at  the  passing  of  the  Act,  subject  to  be 
divested  if  an  action  was  brought  within  five  years  of 
that  time  ;  that  not  having  been  done,  nothing  has 
occurred  which  can  divest  the  plaintiffs:  (Litt.  as 
215-217;  Nepean  v.  Doe,  1  Smith's  L.  C.  535,  4th 
Edit. ;  Reading  v.  Royston,  2  Salk.  423 ;  Co.  Iitt. 
277  ;  Taylor  v.  Horde,  1  Burr.  60 ;  1  Wms.  Saund. 
319,  note  k;  Doe  iL  Dayman  v.  Moore,  9  Q.  B.  555, 
were  also  referred  to.) 

Bocil,  Q.C.,  W.  ff.  Terrell  (Chancery  bar)  and 
Robinson,  contra — This  action  was  brought  in  1859, 
and  we  must  look  to  what  took  place  during  tho 
twenty  years  preceding  that  time.  From  1836 
the  lord  exercised  the  rights  of  an  owner  in  fee, 
and  the  plaintiffs  were  only  in  possession  as  tenants  till 
1840,  when  the  surrender  was  made;  then  there  is  no 
adverse  act  by  the  plaintiffs  till  1859,  when  the  writ 
was  issued.  There  has,  therefore,  been  a  twenty  years* 
possession  by  the  lord.  The  reservation  of  a  rent  shows 
tho  intention  to  preserve  the  lord's  rights ;  the  tenancy 
was  at  will,  or,  at  most,  from  year  to  year.  In  1833, 
therefore,  the  holding  was  not  adverse.  The  Act  gave 
the  lord  five  years  beforo  his  title  was  put  an 
end  to,  and  before  that  there  was  a  new  tenancy :  {Dob 
dem.  Lonsdale  v.  Gower,  17  Q.B.  589;  Doe  v. 
Gregory,  2  Ad.  &  £1.  14,  were  also  cited.) 

Lush,  Q.C.  in  reply.  cur.  adv.  vuU. 

June  14.— Cockburx,  C.J. — This  was  an  action 
brought  by  the  churchwardens  and  overseers  of  the 
parish  of  Mitcham,  to  recover  certain  lands  and  pre- 
mises of  which  the  defendants  are  in  possession,  de- 
riving title  from  Jas.  Moore,  lord  of  the  manor  of 
Biggin  and  Tamworth,  in  the  county  of  Surrey.  The 
property  in  dispute  was  formerly  part  of  the  wastes  of 
the  manor  in  question,  and,  as  such,  part  of  the  lord's 
freehold.  It  appears  from  the  case  that  on  the  21st 
Aug.  1781  the  then  lady  of  the  manor,  by  consent  of 
the  tenant*  of  the  manor,  granted  to  five  persons 
named,  licence  to  inclose  three  acres  and  two  roods,  pait 
of  the  waste,  and  that  they  and  their  heirs,  and  all 
persons  claiming  under  them,  should  and  might  law* 
fully  hold  the  same  so  inclosed,  in  trust  for  the  purpose 
of  erecting  and  building  a  workhouse  for  the  poor  of 
the  said  parish  of  Mitcham,  and  for  a  garden  and 
orchard  for  the  further  accommodation  and  benefit  of 
the  said  poor,  rendering  to  the  lady  of  the  said  manor, 
and  all  other  lords  or  ladies,  lord  or  lady  of  the  said 
manor,  tho  yearly  rent  of  5*.  for  the  same  in  every 
year  for  ever.  The  churchwardens  and  overseers  in 
the  year  1781  entered  into  possession^,  and  at  the  ex- 
pense of  the  parish  erected  a  workhouse,  and  used  and 
occupied  it,  Up  to  and  including  the  year  1836,  as  the 
workhouse  of  the  parish.  It  appears  from  the  accounts 
of  a  deceased  steward  of  the  mauor,  that  the  yearly  rent 
of  5*.  reserved  by  the  grant  was  paid  to  the  lord  of  the 
manor  from  tho  year  1781  to  the  year  1791 ;  and  it 
appears  from  the  books  of  the  churchwardens  and  over- 
seers of  the  parish  that  this  rent  was  further  paid  from 
the  year  1825  to  tho  25th  March  1836.  We  think 
ourselves  warrented  to  infer  that  it  was  paid  during 
the  interval  between  1791  and  1825.  On  the 
10th  Oct  1833,  the  five  persons  to  whom  the  licence 
had  been  granted  in  1781  being  then  dead,  notice  was 
given  to  the  officers  of  the  parish  by  the  steward  of  the 
manor  to  nominate  other  persons  for  the  purpose  of 
admission  to  save  a  forfeiture.  Seven  persons  were 
accordingly  nominated  and  admitted,  the  parish  paying 
a  sum  of  79/.  17s.  6U  as  a  fine  on  their  admissijn.  In 
this  proceeding  the  estate  was  treated  by  all  parties 
(but  beyond  all  question  erroneously)  as  :i  copyhold! 
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tenement,  In  1840  the  parish  officers,  in  conformity 
with  a  resolution  of  the  parish  in  vestry  assembled, 
surrendered  and  gave  np  the  premises  to  the  lord  of  the 
manor,  and  the  latter  then  entered  and  took  possession 
and  afterwards  conveyed  the  premises  to  the  defen- 
dants. The  plaintiffs  claim  to  recover  possession  on 
the  ground  that  the  parish  having  had  adverse  pos- 
session of  the  premises  for  more  than  twenty  years  at 
the  time  of  the  passing  of  the  3  ft  4  Will.  4,  c  27,  the 
right  of  the  lord  was  barred,  and  an  indefeasible  free- 
hold interest  acquired  by  the  parish,  which  freehold 
interest  was  not  afterwards  divested  by  what  took 
place  in  the  admission  in  1835  or  the  surrender  to  the 
lord  in  1840.  The  defendants  on  the  other  hand  con- 
tend, that  the  possession  of  the  parish  up  to  the  passing 
of  the  3  &  4  Will  4,  c  27,  was  that  of  tenants  at 
will,  and  that  consequently  the  lord  had  a  period  of 
five  years  from  the  passing  of  the  Act  before  his  right 
of  entry  expired ;  that  within  such  five  years  a  new 
tenancy  at  will  was  created  by  what  took  place  in  1835, 
and  consequently  a  fuxther  period  of  twenty-one  years 
accrued  to  the  lord  within  which  the  estate  at  will 
might  be  determined ;  and  that  within  such  twenty-one 
years,  namely  in  1840,  the  estate  at  will  was  put  an 
end  to  by  the  entry  and  possession  of  the  lord. 
If  the  defendants  are  right  in  the  position  that 
the  parish  officers  were  possessed  as  tenants  at 
will  at  the  time  of  the  passing  of  the  3  &  4  Will.  4, 
c  27,  the  defendants  must  prevail,  as  we  are  clearly 
of  opinion  that  if  the  first  tenancy  was  a  tenancy  at 
will,  the  admission  in  1835  operated  to  create  a 
fresh  tenancy  of  the  same  kind.  If  before  the  right  of 
entry  upon  a  tenant  at  will  is  gone,  the  tenancy  is  put 
an  end  to,  and  a  new  tenancy  at  will  created  by  fresh 
agreement,  express  or  implied  between  the  parties, 
then,  according  to  the  decision  in  Doe  dem  Bennett 
r.  Turner,  7  M.  &  W.  226  (with  which  we  concur),  a 
fresh  right  of  entry  accrues,  and  an  additional  period 
of  twenty  years  must  run  before  the  entry  would  be 
barred.  Whether  such  a  fresh  tenancy  was  created  or 
not  is  a  question  of  fact.  It  is  true  that  the  admission 
in  1835  took  place  under  an  erroneous  belief  that  the 
property  was  copyhold;  but  this  mistake  does  not 
prevent  the  transaction  from  operating  as  what  we  find 
it  really  was,  namely,  a  determination  of  the  first  tenancy 
at  will  and  the  creation  of  a  new  one,  inasmuch  as  the 
admission  being  inoperative  to  convoy  a  copyhold  estate, 
the  possession  under  it  amounted  in  point  of  law  to  no 
more  than  a  tenancy  at  will.  The  right  of  entry  of  the 
lord  after  this  would  not  be  barred  by  efflux  of  time 
till  1855.  But  in  1840,  long  before  it  wu  barred,  the 
lord  of  the  manor,  Mr.  Moore,  actually  entered,  and 
from  that  time  he,  and  those  who  claim  under  him, 
had  both  possession  and  ititb  to  the  premises.  This 
being  so,  we  are  brought  back  to  the  question  whether 
the  holding  of  the  plaintiffs  up  to  the  3  &  4  WilL  4,  c 
27,  was  as  tenants  at  will,  or  whether  their  possession 
had  been  adverse.  It  was  contended  on  the  part  of  the 
plaintiffs,  that  the  intention  of  the  parties  was  that  a 
freehold  interest  should  be  created  (the  grant  of  the 
licence  being  to  the  licencces  and  their  heirs  for 
ever),  and  that  the  rent  was  received  as  a  quit- 
rent,  after  the  manner  of  the  rents  received  in 
ancient  times  on  the  grants  of  freehold  by  lords  of 
manors,  and  that  although  such  a  grant  could  not 
operate  in  law  as  a  conveyance  of  the  freehold,  yet 
the  parties  having  intended  to  create  a  freehold  estate, 
possession  under  the  grant  would  be  of  a  character  in- 
compatible with  the  notion  of  a  freehold  title  in  the 
grantor,  and  would  therefore  be  an  advene  possession. 
The  proposition  of  the  plaintiffs — that  where  there  is 
an  intention  to  convey  a  freehold  estate,  and  posses- 
sion is  given  accordingly,  but  owing  to  some  defect  in 
the  conveyance  in  point  of  law  an  estate  at  will  only 
is  created,  possession  under  such  circumstances  will 
•mount  to  an  adverse  possession— if  true  in  point  of  law 


(a  matter  which  it  is  not  necessary  to  determine)  must 
at  all  events  be  taken  with  this  qualification,  namely, 
that  the  intention  that  the  holding  should  be  in  the 
character  of  a  freehold  mint  clearly  appear.     The 
incompatibility  of  the  possession  with  the  notion  of  the 
freehold  remaining  in  the  former  owner  must  be  fully 
established,  or  the  presumption  that  that  which  in  law 
is  an  estate  at  will  was  only  intended  to  be  such  must 
prevail.     But,   in  our  opinion,  the  plaintiffs  fail  to 
establish  that  there  was  in  the  present  case  an  inten- 
tion to  create  a  freehold  estate.     The  so-called  grant 
does  not  purport  to  convey  the  fee  in  the  ordinary  way. 
It  merely  purports  to  grant  a  licence  to  inclose  the  land 
and  to  hold  it  in  trust,  paying  a  yearly  rent  for  the  same. 
The  argument  as  to  intention,  arising  from  the  fact  of 
the  grant  being  made  to  the  grantees  and  their  heiia  for 
ever,  is  met  by  the  reservation  of  a  yearly  rent ;  more 
especially  as  this  rent  could  not  be  effectually  reserved 
unless  the   grantor  reserved  to  herself  the  freehold ; 
and  we  can  see  no  reason  why  we  should  not  give  effect 
to  this  reservation.    It  seems  to  us  that  the  terms  of 
the  licence  as  strongly  manifested  that  the  lady  of  the 
manor  should  for  ever  have  the  lordship  of  the  land,  as 
that  the  licencees  should  hold  the  land  for  ever.    More- 
over, the  fact  of  the  parish  having  submitted  in  1835 
to  the  demand  of  the  lord  to  nominate  fresh  trustees 
for  admission,  at  a  time  when,  from  the  effect  of  the 
recent  statute,  had  their  possession  been  adverse,  they 
would  have  acquired  an  indefeasible  title  against  the 
lord,  is  inconsistent  with  the  notion  of  their  having 
held  as  freeholders.    On  the  contrary,  such  a  proceed- 
ing is  evidence  of  an  acknowledgment  that  the  freehold 
was  in  the  lcrd  :  (see  Doe  v.    WiUrimon,  3  B.  &  C. 
413,  ;  Doe  v.  Clark,  8  B.  &  C.  717.)    Besides  this, 
the  payment  of  the  annual  rent,  even  if  he  did  not  turn 
the  holding  from  a  tenancy  at  will  into  a  tenancy  from 
year  to  year,  which  would  exclude  all  question  as  to 
adverse  possession — a  question  which,  in   the    view 
we    take  of  the  case,    it    is    unnecessary  to   con- 
sider—at   all   events    affords    strong   evidence   that 
the  holding  continued  permissive,  and   as  the    lord 
of  the   manor   could,    before    the   statute   had   run, 
have  turned  the  licencees  out  of  possession,  and  pro- 
bably would  have  done  so  if  at  any  time  they  had 
refused  to  pay  the  5s.,  which  they  had  stipulated  to 
pay,  "  for  that  holding,"  we  cannot  but  draw  the  infe- 
rence that  each  successive  payment  of  5s.  was  a  fresh 
acknowledgment  that  the  land  was  held  by  the  permis- 
sion of  the  lord  of  the  manor.    It  is  enough  for  the 
decision  of  this  case,  that  we  think  that  on  these  facts 
the  plaintiffs  have  not  established  that  the  holdings, 
which  originally  had  been  permissive,  had  before  1833 
become  adverse.    The  onus  lies  on  them  to  do  so,  and 
we  do  not  think  they  have  succeeded.    If  this  be  so, 
the  possession  was  not  adverse  when  the  3  &  4  Will  4t 
o.  27,  received  the  royal  assent    The  then  lord  of  the 
manor  had  five  years  more  during  which  his  right  was 
preserved,  and  he  might  at  any  time  before  1838  have 
entered  and  resumed  possession  of  the  premises.     We 
have  hitherto  spoken  only  of  the  part  of  the  premises 
which  were  comprised  in  the  licence  of  1781.     Besides 
this,  the  parish  officers  in  1817  took  possession  of  2 
roods  10  perches  of  land,  parcel  of  the  waste,  and  in- 
closed the  same,  and  held  possession  of  it  and  enjoyed 
it  with  the  residue.    Tho  lord's  right  of  entry  to  this 
portion  of  the  land  could  not,  in  any  view  of  the  case, 
be  barred  before  1837,  and  as  this  portion  of  the  pre- 
mises was  included  in  the  surrender  and  readmittanee 
in  1835,  before  the  right  of  entry  was  barred,  and  was 
also  taken  possession  of  in  1840,  the  defendants  are 
equally  entitled  to  this  portion  as  to  the  other.    We 
therefore  answer  the  questions  put  to  us,  by  saying  that 
in  1840  the  churchwardens  and  overseers  of  the  poor 
had  no  greater  interest  in  the  premises  than  that  of 
tenants  at  will,  or  at  most  tenants  from  year  to  year; 
and  secondly,  that  they  ware  not  entitled  to  the 
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era  of  the  premises  at  the  time  they  brought  the  action. 
The  result  is,  that  there  most  be  judgment  for  the 
defendant.  Jwlgmentfor  defendant. 


COXJBT  OF  COMMON  BENCH. 

Caponed  bj  Dasxel  Thomas  Evan*  and  W.  Mayd,  Esqrs., 
llarrislers-at-Law. 


June  4  and  5. 
Mersey  Docks  and  Harbour  Company  v.  Jones. 
Poor-rat*— Exemption — Dock* — Occupation  beneficial 

or  non-beneficial. 
The  Mersey  Dock*  and  Harbour  Company  are  not 
rateable  for  the  relief  of  the  poor  in  resect  of  their 
vet  docks,  basins,  cranes,  sheds  and  wharves,  graving 
docks,  <fc,  transit  sheds  and  offices,  tramways,rai/road 
and  sidings,  dock  offices  and  depots,  fc. ;  no  person 
hatiig  a  beneficial  occupation  thereof.  Following 
Rex  v.  The  Inhabitants  of  the  Pariah  of  Liverpool, 
7  B.  $  C.  61,  where  the  same  question  in  effect,  and 
the  same  statutes,  were  the  subject  of  adjudication. 
Per  ByUs,  J. :  there  is  not,  as  regards  the  question  of 
exemption  from  rating,  any  difference  in  principle 
hetmeen  the  case  of  a  public  harbour  where  any  man 
may  enter  with  his  ship,  and  pay  a  compensation 
Uncords  the  sustentation  of  the  harbour,  and  the  case 
of  a  public  road  which  any  one  may  use  with  his 
tekide,  and  pay  his  contribution  towards  the  repair 
of  the  road. 

This  is  an  actum  of  replerin  brought  bj  the  plaintiffs 
against  the  defendant  for  the  taking  and  detaining  cer- 
tain goods  and  chattels  of  the  plaintiffs,  and  by  consent 
of  the  parties,  and  by  the  order  of  the  Hon.  Keating,  J., 
dated  the  1 1th  Jan.  1860,  according  to  the  C.  L.  P.  A 
1852,  the  following  case  was  stated  for  the  opinion  of 
the  court:— 

By  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Liverpool,  on  the  2nd  June  1859,  the  plain- 
tins  were  assessed  in  the  sum  of  20,580/.  18*.  Bd.  in 
respect  of  the  annual  value  of  the  dock  estates  within 
the  said  parish  Tested  in  the  said  board.  The  following 
b  a  copy  of  the  assessment : — 
Wet  docks  and  basins,  cranes,  sheds, 
and  wharfs   connected  therewith, 
within  the  parish,  viz.  Wellington, 
Bramley  Moore,    Nelson  Stanley, 
ColUngwood,   Salisbury,  Clarence, 
Trafalgar,      Victoria,      Waterloo, 
Princes,    Canning,  Albert,    Salt- 
bouse,     Wapping,      Kings     and     £        s.   d 

Queen's  Docks   18,900    0    0 

Graving  docks  and  graving  blocks, 
engines  and  sheds  connected  there- 
with at  the  Clarence,  Princes, 
Canning,     King's    and     Queen's 

Docks 746  13    4 

Transit  sheds   and  offices,    Princes 

Dock 875  13    4 

Tramway,  railroad  and  sidings,  and 
high  level  railway  along  the  side  of 

the  docks  within  the  parish    233    6    8 

Dock  offices,  comprising  general 
offices,  treasurer's  offices,  solici- 
tors offices,  secretary's  offices, 
marine  surveyor's  offices,  board- 
room and  store-room 116  13    4 

Depot  for  wrecked  goods,  Waterloo 

Dock  52  10     0 

Depot    for  wrecked  goods,   Princes 

Dock  32  13    4 

Transit  shed,  west  side  of  Nelson 

Dock  23     6     8 

Transit  shed,  west   side   of  Nelson 

Dock  23     6     8 

Transit  shed,  west  side  of  Nelson 
Dock  „ 23    6    8 


£ 

s. 

<L 

20 

8 

4 

14 

0 

0 

11 

13 

4 

7 

7 

0 

Transit  shed  west  side  of  dock  en- 
trance to  Waterloo  Dock    

Weighing    machine,   George's    Dock 
passage    

Weighing  machine,  Prince's  Dock  ... 

Telegraph  office,  Town-buildings    ... 

The  plaintiffs  did  not  appeal  against  the  said  rate. 
The  distress  in  question  was  levied  in  consequence  of 
the  nonpayment  of  the  rate.  The  plaintiffs  entered 
into  the  usual  replevin  bond,  and  brought  the  prest  nt 
action.  The  dock  estates  within  the  parish  of  Liver- 
pool became  vested  originally  in  the  mayor,  aldermen, 
bailiffs  and  common  council  of  the  borough  of  Liver- 
pool, ns  trustees  of  the  docks  and  harbour  of  Liverpool, 
by  virtue  of  several  Acts  of  Parliament ;  part  of  those 
estates  was  granted  voluntarily  by  that  corporation, 
part  was  sold  by  that  body  to  tho  trustees  for  a  pecu- 
niary consideration,  and  other  parts  were  purchased  by 
the  trustees  from  private  individuals,  according  to  tho 
powers  given  to  them  by  the  said  Act  before- men- 
tioned and  other  Acts,  being  altogether  twenty-two  in 
number,  and  forming  a  series  extending  from  the  first 
year  of  Queen  Anne  to  the  twenty-first  year  of  her 
present  Majesty,  both  inclusive,  all  of  which  may  bo 
referred  to  as  part  of  this  case.  Before  the  construction 
of  many  of  the  present  works  part  of  the  land  was 
shore  both  above  and  below  high-water  mark,  but  the 
greater  part  consisted  of  land  and  buildings  in  ibe 
occupation  of  individuals  rated  to  the  relief  of  the  poor 
of  the  said  parish.  The  dock  estates  at  present  consist 
of  docks,  basins,  piers,  jetties,  graving  docks,  gridirons, 
wharfs,  quays,  sheds,  offices,  buildings,  landing  stages, 
slips,  stairs,  river  walls,  dams,  embankments,  locks, 
gates,  bridges,  weirs,  sluices,  tunnel  cuts,  channels, 
roads,  railways,  tramroads,  cranes,  engiues,  machi- 
nery and  other  matters  and  convenience*  requisite 
to  form  complete  docks,  and  the  trustees  are  authorised 
to  receive  large  sums  of  money  nnder  the  name  of  dock 
rates  and  duties  for  the  accommodation  of  vessels 
in  the  said  docks  by  virtue  of  the  said  Acts  of  Par- 
liament. 

Under  and  by  virtue  of  the  6  Geo.  4,  c.  187,  and  the 
14  &  15  Vict,  c  64  (being  two  of  the  Acts  comprised 
in  the  said  series),  a  committee  was  appointed  in  the 
manner  directed  by  the  Acts,  called  the  Committee  for 
the  Affhirs  of  the  Estate  of  the  Trustees  of  the  Liver- 
pool Docks,  and  all  the  powers  and  authorities  of  the 
said  trustees  of  the  Liverpool  docks  were  vested  in  such 
committee.  By  stat.  20  &  21  Vict,  c  162  (local  and 
personal),  and  which  also  may  be  referred  to  as  part  of 
this  case,  entitled  "  An  Act  for  consolidating  the  docks 
at  Liverpool  and  Birkenhead  into  one  estate,  and  for 
vesting  the  control  and  management  of  them  in  one 
public  trust,  and  for  other  purposes,",  sect.  26,  all 
the  docks,  lands,  buildings  and  other  property,  real 
and  personal,  situate  at  Liverpool  that  were  held  by  or 
in  trust  for  the  trustees  of  the  Liverpool  Dock?, 
became  vested  in  the  plaintiff's  nnder  the  style  of  the 
Mersey  Docks  and  Harbour  Board,  bnt  bubject  to  all 
charges  and  liabilities  affecting  the  same.  By  sect.  49 
of  the  said  last-mentioned  Act,  it  is  enacted  that, 
subject  to  the  provisions  of  this  Act,  the  board  shall  stand 
possessed  of  all  the  property,  powers,  rights  and  privi- 
leges hereby  transferred  td  them  upon  the  trusts 
and  for  the  purposes  upon  and  for  which  such  property, 
powers,  rights  and  privileges  were  holden  previously 
to  the  commencement  of  this  Act.  The  56th  section 
of  the  same  enacts  as  follows:— The  following  rules 
shall  be  observed  by  the  board  with  respect  to  the 
moneys  received  by  them  nnder  this  Act ;  (that  is  to  say), 
(1.)  The  conservancy  expenditure  shall  be  defrayed 
out  of  the  conservancy  receipts.  (2.)  The  pilotage 
expenditure  shall  be  defrayed  out  of  the  pilotage  re- 
ceipts. (3.)  No  portion  of  the  conservancy  receipts 
or  pilotage  receipts  shall  lie  applied  in  aid  of  the  general 
expenditure.    (4.)  No  sums  shall  be  payable  in  respect 
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of  docks  by  any  vessel  that  does  not  use  the  same. 
(5.)  Save  as  by  this  Act  is  provided,  no  moneys  re- 
ceivable by  the  board  shall  be  applied  to  any  purpose, 
unless  the  same  conduces  to  the  safety  or  convenience 
of  ships  frequenting  the  port  of  Liverpool,  or  facili- 
tates the  shipping  or  unshipping  of  goods,  or  is  con- 
cerned in  discharging  a  debt  contracted  fur  the  above 
purposes.  The  59  th  section  of  the  same  Act  is  as 
follows : — "  The  board  shall  render  to  Parliament,  as 
soon  as  may  be  after  the  24th  day  of  June  in  every 
year,  an  account  of  its  receipts  during  the  preceding 
year,  ending  the  24th  June,  and  the  manner  in  which 
the  same  have  been  applied." 

The  board  manages  the  dock  estates  by  its 
servants  and  agents,  who  receive  and  account 
fur  to  the  board  the  dues  and  other  monevs 
arising  from  the  m  magf  ment  of  the  said  estates,  and 
no  part  of  the  estates  and  premises  comprised  in  the 
above  assessment  or  t>che;'.ule  is  let  off  to  other  persons, 
nor  are  any  rents  paid  to  the  board  for  any  part  thereof. 
"With  regard  to  the  application  of  the  moneys  received 
as  dock  duties,  the  stat.  8  Anne,  c.  12,  s.  9,  under 
which  the  first  dock  was  built,  enacts  as  follows : — 
"  That  all  and  every  such  sum  and  sums  of 
money  that  shall  be  raised  and  received  by 
the  duties  aforesaid,  and  recovered  for  any  the 
forfeitures  in  this  Act  appointed,  other  than  so 
much  thereof  as  shall  be  laid  out  and  allowed  to  the 
collector,  or  other  necessary  officer,  for  the  collecting 
and  managing  the  said  duty,  for  charges  of  recovering 
the  same,  shall,  by  the  said  mayor,  aldermen,  bailiff* 
and  common  council  for  the  time  being,  be  applie  I  and 
disposed  of  to  the  building  and  repairing  the  said  new 
dock  or  basin  and  other  works,  and  for  the  securing, 
preserving,  amending  and  maintaining  the  said  dock 
or  basin  and  harbour  of  Liverpool,  and  to  no  other  use 
or  purpose  whatsoever." 

By  sections  in  the  subsequent  Acts  all  the  Acts  in 
the  aeries,  including  this  of  8  Anne,  are  directed  to  be 
read  and  construed  as  one  Act. 

All  the  dock  rates  payable  by  the  former  Acts  of 
Parliament  were  repealed  by  the  51  Geo.  3,  &  143,  one  of 
the  above-mentioned  series,  by  which  new  rates  were  sub- 
stituted. The  27th  section  of  that  statute  is  as  follows : — 
"  And  be  it  further  enacted,  that  all  the  moneys  which 
shall  be  collected,  received,  levied,  borrowed  and  raised 
by  and  under  this  Act  shall  be  applied  in  paying  and 
defraying  the  expenses  and  charges  attending  the  obtain- 
ing and  passing  this  present  Act,  and  to  the  paying  the 
expenses  and  charges  attending  the  levying  and  collect- 
ing the  said  rates  and  duties,  and  after  the  paying  and 
appropriating  one-third  part  of  the  said  money,  to  and 
fur  the  purpose  of  making  and  completing  the 
southernmost  portion  of  the  said  North  Docks  as 
hereinafter  is  mentioned,  then  to  the  paying  off  and 
discharging  the  present  bond-debt  of  14,705&  19s.  4dL, 
and  the  debt  of  67,4067.  18s.  7<£,  owing  by  the  said 
trustees  to  the  corporation  of  Liverpool,  for  the  pur- 
chase of  land  and  strand  intended  for  the  site  of  the 
southernmost  of  the  said  two  northern  docks,  and  any 
future  bond-debt,  and  the  interest  on  the  same,  and  to 
the  paying  and  discharging  the  interest  on  all  other 
moneys  which  may  be  hereafter  borrowed  and  taken 
up  at  interest  under  the  -provisions  of  this  Act  upon 
the  credit  of  the  said  dock  rates  and  duties  as  aforesaid, 
and  to  the  carrying  into  execution  the  purposes  of  this 
Act  and  the  said  recited  Acts,  in  the  making,  erecting, 
building,  finishing  and  maintaining  such  docks,  basins, 
piers  and  other  works  and  buildings  in  the  port  of 
Liverpool,  under  the  said  Acts  and  this  Act,  and  to 
the  paying,  defraying  and  satisfying  all  other  charges 
and  expenses  already  incurred,  or  hereafter  to  be  in- 
curred, in  the  carrying  into  execution  or  under  or  in 
consequence  of  any  of  the  said  former  Acts  or  this 
present  Act,  and  the  residue  or  surplus  of  all  moneys 
arising  from  such  rates  or  duties  which  shall  remain 


after  such  application  thereof  as  aforesaid,  shall  from 
time  to  time  be  applied  in  or  towards  the  repayment 
of  the  principal  moneys  which  shall  have  been  bor- 
rowed under  this  Act,  until  all  such  principal  moneys 
shall  be  repaid,  and  all  assiguments  of  or  mortgages 
upon  the  rates  and  duties  are  paid  oft,  satisfied,  dis- 
charged and  redeemed ;  and  when  by  the  means  last 
mentioned  all  the  principal  moneys  which  shall 
have  been  borrowed  shall  bo  repaid,  and  all 
assignments  and  mortgages  upon  the  said  rates  are 
satisfied  and  redeemed,  then,  and  in  such  case,  it  shall 
be  lawful  fur  the  said  trustees,  and  they  are  hcxebj 
required,  to  lower  and  reduce  the  rates  and  duties 
hereby  granted  and  made  payable,  as  far  as  the  same 
can  be  done  in  the  then  state  of  the  docks,  basins, 
buildings  and  other  works  and  buildings  of  the  said 
port,  and  leaving  sufficient  for  all  charges  of  manage- 
ment and  collection  of  rates  and  other  concerns  of  Uie 
said  docks,  basins,  piers,  works  and  other  buildings, 
and  improving,  repairing  and  maintaining  the  samf, 
and  for  the  carrying  into  execution  the  provisions  of 
the  said  former  Acts  and  this  Act." 

By  the  Act  6 Geo.  4,c  187  (another of  the  saidseria), 
power  is  given  by  the  1 05th  section  to  the  said  trustees  to 
levy  certain  fresh  rates;  and  by  the  106th  section,  to 
lower  all  rates,  and  to  raise  the  same  again;  and  by  the 
130th  section  it  is  enacted  as  follows:— u  Aad  be  it 
further  enacted,  that  all  the  moneys  which  shall  be 
collected,  levied,  borrowed  and  raised  under  this  Act, 
or  the  said  recited  Act,  shall  be  applied  in  any  order, 
with  respect  to  priority  of  such  application,  as  to  the 
said  trustees  ahull  seem  expedient  and  proper  (except 
as  by  this  Act  provided  as  to  the  time  of  payment  of 
assignments  of  the  said  ra'es  and  duties  granted  by 
virtue  of  the  said  recited  Act)  in  paying  and  defraying 
the  charges  and  expenses  of  obtaining  this  Act,  aad  in 
paying  the  expenses  and  charges  of  collecting  the  rates 
and  duties,  and  all  interest  due  and  to  grow  dne  from 
time  to  time  on  moneys  borrowed  or  taken  up  at  in- 
terest by  the  said  trustees,  and  any  principal  moneys 
that  may  be  called  in  from  time  to  time,  and  in 
the  general  management  and  conducting  of  the 
said  trust-estate  in  the  construction  of  the 
works  by  this  and  the  said  former  Acts  authorised 
to  be  erected,  established  and  maintained,  in  support- 
ing, maintaining  and  repairing  the  same,  and  every 
part  thereof,  and  in  carrying  into  execution  all  the 
provisions  of  the  said  several  recited  Acts  and  this  Act, 
and  in  paying  off  and  discharging  the  whole  or  snr 
part  of  the  present  bond  or  other  debt,  and  any  future 
bond  or  other  debt,  and  all  interest  due  and  to  grow 
due  thereon,  aud  also  in  the  defraying,  paying  and 
satisfying  all  the  charges  and  expenses  already  incurred 
or  hereafter  to  be  incurred  in  carrying  into  execution 
the  several  purposes  of  or  under  or  in  consequence  of 
any  of  the  clauses,  provisions,  powers  or  authorities 
contained  in  the  said  former  Acts  or  this  Act." 

By  the  Act  4  VLt.  c  30  (.another  of  the  said  series), 
power  is  given  to  the  trustees  to  erect  transit  sheds,  to 
make  a  wet  dock,  to  construct  other  works,  and  to  raise 
a  further  sum  of  money,  and  to  levy  certain  additional 
rates;  and  by  the  124th  section  it  is  enacted  as  fol- 
lows : — "  And  be  it  enacted,  that  all  the  moneys  whkb 
shall  be  collected,  levied,  borrowed,  or  raised  under  or 
by  virtue  of  the  said  recited  Acts  and  this  Act,  shall  be 
applied  in  any  order,  with  respect  to  priority  of  soeh 
application,  as  to  the  said  trustees  shall  seem  expe- 
dient, in  and  towards  the  completion  of  the  several 
docks,  transit  sheds,  warehouses  and  other  works,  by 
the  said  recited  Acts  and  this  Act  authorised  to  be 
made,  framed,  erected  and  built,  and  for  and  towards 
the  several  objects  and  purposes  in  the  said  recited 
Acts  and  in  this  Act  mentioned,  in  the  general 
management  and  conducting  the  said  trust-estate 
and  carrying  into  execution  all  the  provisions  of  the 
said  several  recited  Acts  and  this  Act,  and  for  the 
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general  improvement  and  reparation  of  the  docks,  basins 
and  works  of  the  said  trustees/' 

By  the  Act  7  &  8  Vict,  c  80  (another  of  the  said 
series),  power  is  given  to  the  said  trustees  to 
construct  additional  docks  and  raise  further  sums 
of  money;  and  by  the  127th  section  it  is  enacted 
ts  follows: — "And  be  it  enacted,  that  ull  the 
moneys  which  shall  be  collected,  levied,  borrowed,  or 
nisei  under  and  by  virtue  of  the  said  recited  Acts  and 
this  Act,  shall  be  applied  first  in  and  towards  the  pay- 
ment of  all  the  expenses  of  and  attending  the  passing 
(/this  Act,  and  then  in  and  towards  the  completion  of 
the  several  docks  and  other  works  by  the  said  recited  Acts 
and  this  Act  authorised  to  be  mode  and  constructed,  and 
for  and  towards  the  several  objects  and  purposes  of  the 
said  recited  Acts  and  this  Act  mentioned,  and  in  the 
general  management  and  conducting  of  the  said  trust- 
estate,  and  carrying  into  execution  the  provisions  of  tho 
raid  recited  Acts  and  this  Act,  and  for  the  general  im- 
provement and  reparation  of  said  several  ducks  and 
other  works  of  the  said  trustees." 

By  the  Act  9  &  10  Vict,  c.  119  (another 
of  the  said  series),  power  is  given  to  the  said 
trustees  to  construct  additional  wet  docks  and 
otber works,  and  to  raise  a  further  sum  of  money; 
and  by  the  47tb  section  it  is  enacted  as  follows  :-"And 
be  it  enacted,  that  all  the  moneys  which  si  nil  be  col- 
lected, levied,  borrowed,  or  raised  under  and  by  virtue 
of  the  said  recited  Acts  and  thisAct  shall  be  applied  first 
in  and  towards  the  payment  of  all  expenses  of  and 
attending  the  passing  of  this  Act,  and  then  in  and  to- 
wards the  completion  of  the  several  docks  and  other  works 
by  the  said  recited  Acts  and  this  Act  authorised  to  be 
tnade  and  constructed,  and  for  and  towards  the  several 
objects  and  purposes  of  the  said  recited  Acts  and  this 
Act  mentioned,  and  in  the  general  management  and 
conducting  of  the  said  trust-estate,  and  carrying  into 
execution  the  provisions  of  the  said  recited  Acts  and 
this  Act,  and  for  the  general  improvement  and  repara- 
tion of  the  several  docks  and  other  works  of  the  trus- 
tees." 

By  the  Act  1]  Vict  c.  10  (another  of  the  said 
series),  power  is  given  to  the  said  trustees  to  construct 
additional  docks  and  other  work  ;  and  by  the  40th 
section  it  is  enacted  as  follows: — u  And  be  it  enacted, 
that  all  moneys  which  shall  be  collected,  levied,  bor- 
rowed, or  raised  under  and  by  virtue  of  this  and  the 
said  recited  Acts  shall  be  applied  in  and  towards  the 
payment  of  all  expenses  of  and  attending  the  passing 
of  this  Act,  and  in  and  towards  the  construction  and 
completion  of  the  several  docks,  warehouses  and  other 
works  by  the  said  recited  Acts  and  this  Act  autho- 
rised to  be  made  and  constructed,  and  for  and  towards 
the  several  objects  and  purposes  in  the  said  recited 
Acts  and  this  Act  mentioned,  and  in  the  general 
management  and  conducting  of  the  said  trust-estate, 
aad  carrying  into  execution  the  provisions  of  the  said 
raited  Acts  and  this  Act,  and  for  the  general  im- 
provement and  reparation  of  the  several  docks  and 
other  works  of  the  trustees.  * 

The  board  are  bound  to  apply  the  present  dock 
rates  and  dues,  and  all  other  moneys  received 
by  them  out  of  the  dock  estate,  according  to 
the  dixections  of  the  several  Acts  of  parliament, 
«d  no  member  of  the  board  derives  any  private 
Advantage  or  emolument  whatsoever  from  the 
execution  of  the  trusts  of  the  dock  estates.  All  the 
docks,  sheds,  tramways,  railroads,  offices  and  other 
tilings  mentioned  in  the  above  assessment  were 
erected  and  provided  under  and  in  pursuance  of  the 
said  several  Acts  of  Parliament,  or  some  of 
them,  solely  for  the  purposes  of  the  dock  business, 
and  are  not  used  for  any  other  purpose  what- 
ever, and  all  revenues  of  any  kind  derived  by  the  board 
from  any  part  of  the  property  is  carried  to  the  general 
(lock  estate,  and  is  appropriated  and  applied  in  manner 


shown  by  the  accompanying  Accounts    for  the  year 
1858, 'which  are  to  form  part  of  this  case. 

By  the  4  Vict.  c.  30,  s.  5*2,  the  trustees  were  empowered 
to  build  warehouses  on  the  quays  of  one  of  the  docks, 
and  by  the  1 1  Vict.  c.  30,  s.  3,  such  power  to  build 
warehouses  was  extended  to  all  tho  dock  quays ;  and 
by  sect.  71  of  the  first-mentioned,  and  by  sect  4  of 
the  second-mentioned  Act,  such  warehouses  were  ex- 
pressly made  subject  to  all  parochial  and  other  rates. 
None  of  the  warehouses  built  in  pursuance  of  the  said 
Acts  are  included  in  the  above  assessment. 

The  questions  for  theopinion  of  the  court  were,  whether 
the  Mersey  Docks  and  Harbour  Board  is  rateable  to  tho 
relief  of  the  poor  in  respect  of  the  property  enumerated 
in  the  above  schedule  or  any  part  of  it  ?  If  the  court 
should  be  of  opinion  in  tho  affirmative,  then  judgment 
is  to  be  entered  for  the  defendants,  for  such  sum  as 
the  court  think  they  were  entitled  to  distrain  for,  and 
costs.  If  the  court  should  be  of  a  contrary  opinion, 
the  judgment  is  to  be  entered  for  the  plaintiffs  for 
their  costs  of  suit 

June  4.— Sir  Fitzroy  Kelly \  Q.C.  (with  whom  was 
Quain)  for  the  plaintiffs. — The  very  point  now  before 
the  court  was  decided  in  favour  of  the  plaintiffs  by 
the  Court  of  Q.  B.  in  Hex  v.  The  Inltabitants  of 
the  Parish  <\f  Liverpool,  7  B.  &  C.  61.  My  friend 
must  say  that  that  decision  was  wrong.  He  contends 
for  three  propositions :  first,  that  this  dock  property  is 
occupied  by  some  class  of  persons  entitled  to  usufruct ; 
secondly,  that  the  dues  taken  under  the  Acts  of  Par- 
liament are  not  applicable  to  public  purposes ;  thirdly, 
that  this  case  comes  within  the  Parochial  Assessment 
Act.  He  must  show  that  a  tenant  would  give  for  this 
property  a  sum  of  money  upon  which  this  rate  might 
be  legally  imposed.  During  the  last  150  years  the 
Legislature,  finding  the  port  of  Liverpool  useful  for 
ships  of  war  as  well  as  merchantmen,  passed  these 
Acts,  granting  to  a  body  of  merchants  flower  to  pur- 
chase lands,  occ.,  and  carry  out  the  objects  of  the  Acts, 
It  was  intended  that  the  usufruct  should  be  applied  to 
specific  purposes,  and  in  the  manner  pointed  out  in 
the  Acts,  and  the  usufruct  being  made  applicable  to 
those  purposes  by  the  Legislature,  the  property  is  not 
rateable.  But  the  Legislature  has  treated  this  property 
as  not  rateable.  4  Vict  c  30,  s.  71,  enacts  expressly 
that  the  additional  warehouses  by  that  Act  authorised 
to  be  erected  shall  be  subject  to  the  payment  of  all 
parochial  rates  in  like  manner  as  the  same  are  or  would 
be  payable  in  respect  of  warehouses  the  occuppney  of 
which  is  not  beneficial/'  There  is  a  similar  enactment 
also  in  11  Vict  c  10.  He  cited  Reg.  v.  The  Trus- 
ted of  the  River  Weaver  Navigation,  7  B.  &  C.  70,  n. 
(c) ;  Reg.  v.  The  Mayor  of  Liverpool,  9  Ad.  &  Ell. 
435;  Reg.  v.  WaUingfora\  10  Ad.  &  E1L  259  ;  Crease 
v.  8awle,  2  Q.  B.  862. 

Bovill,  Q.C.  (with  whom  was  Mellish)  for  the 
defendants. — Since  the  passing  of  the  Acts  authorising 
the  erection  of  additional  warehouses,  the  docks  are  in 
this  position :  a  portion  is  liable  to  be  rated,  and  a 
portion  by  the  decision  of  the  Court  of  Q.  B.  is  not 
liable.  In  1859  the  same  question  arose  in  respect  of 
the  Newcastle  Docks,  also  with  respect  to  the  Clyde 
Docks ;  and  in  the  case  of  the  Birkenhead  Docks  the 
Court  of  Q.  B.  decided  that  the  docks  were  rateable, 
and  that  case  cannot  be  distinguished  from  this.  In 
addition  to  the  cases  cited  on  the  other  side,  he  referred 
to  R  v.  Kentmcrt,  17  Q.  B.  859 ;  R.  v.  Temple,  2 
Ell.  &  BL  168  ;  Mayor  of  Liverpool  v.  Wetherby, 
6  Ell.  &  BL  704-713;  A  v.  Churton,  28  L.  J.  131, 
M.C. ;  R.  v.  Trustees  of  River  Lea,  19  J.  P.  310. 

June  5. — Erlk,  C.J. — I  am  of  opinion  that  the 
judgment  of  this  court  sho*ild  be  given  in  accordance 
with  the  decision  in  Rex  v.  Liverpool,  where  the  same 
questions  in  effect  on  the  same  statutes  were  the  subject 

I  of  adjudication.    At  the  same  time  I  beg  to  reserve  to 
myself  the  right  of  reconsidering  the  point  in  case  I 
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sboald  hereafter  form  a  part  of  a  court  of  error 
between  these  parties.  My  learned  brethren  in  the 
Q.  B.  had  my  full  concurrence  in  the  cases  cited  for  the 
defendants.  In  these  cases  the  questions  seem  to  me 
to  be,  first,  does  the  statute  prohibit  payment  of  poor- 
rates  where  it  makes  the  property  subject  to  the  pay- 
ment of  all  charges  thereon  ?  If  not,  then,  is  the  party 
rated  a  trustee  occupying  merely  for  the  public  benefit  ? 
In  all  these  cases  the  question  which  was  mooted  in 
Rex  v.  Badcock,  what  is  the  public's,  is  the  governing 
consideration.  Property  held  on  behalf  of  the  Govern- 
ment of  the  country,  for  the  purposes  of  administra- 
tion, is  clearly  held  for  the  public  benefit.  Beyond  this 
no  clear  definition  of  holding  for  the  public  interest  has 
been  given  that  I  have  found.  In  each  of  the  series  of 
cases  relied  on  for  the  defendants,  the  effect  of  the 
decision  was,  that  the  claim  of  exemption  on  the  ground 
of  public  interest  was  not  sustained.  Thus  the 
millers  benefited  by  the  Kentmere  reservoir ;  the  in- 
habitants of  Huddersfield,  or  of  Harrogate,  or  of  Man- 
chester, benefited  by  waterworks;  and  the  capitalists 
investing  capital  in  merchandise  and  shipping,  resorting 
to  the  port  of  Birkenhead  and  the  port  of  Tynemouth, 
were  not  the  public  If  the  question  here  is  narrowed 
to  the  point,  whether  the  capitalists  thus  resorting  to 
the  port  of  Liverpool  for  commerce  are  the  public,  the 
analogy  to  the  cases  cited  is  strong.  If  the  exemption 
continues  these  capitalists  benefit.  If  the  liability  is 
established,  these  capitalists  will  probably  sustain  the 
burden,  as  they  would  have  to  pay  increased  charges 
for  the  use  of  the  port ;  the  main  distinction  between 
the  cases  decided  and  the  Liverpool  case  thus  being  the 
comparative  wealth  and  importance  of  the  town  ef 
Liverpool.  I  havo  wished  to  say  thus  much,  that  I 
may  not  appear  to  have  deserted  an  opinion  which  I 
repeatedly  expressed  in  concurring  with  my  brethren, 
with  whom  I  had  the  satisfaction  to  act  in  another 
court.  But,  a?  a  court  here  of  co-ordinate  jurisdiction 
with  the  Court  of  Q.  B.,  I  give  judgment  upon  the  ex- 
press decision  upon  the  point  decided  in  the  case  in 
Barnewall  and  Cresswell,  reserving  to  myself  the  right 
hereafter  as  above  expressed. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
I  think  we  are  bound  by  the  decision  in  7  B.  & 
Or.  of  Rex  v.  The  Liverpool  Dock*.  Mr.  Bovill  hat 
certainly  called  our  attention  to  several  recent 
decisions  in  the  Court  of  Q.  B.,  which  I  admit 
are  inconsistent  with  the  principle  upon  which  that 
case  was  decided,  particularly  the  Birkenhead  case 
the  River  Lea  case,  and  Rex  v.  Churton.  In  those 
recent  decisions  the  ratio  decidendi  of  Re*  v.  The  Liver- 
pool Dock*  is  regarded  as  founded  on  a  supposed  «Utu- 
tory  prohibition  to  apply  any  part  of  the  surplus  of  the 
dock  receipts  to  the  poor-rates,  because  such  surplus  is 
entirely  devoted  to  certain  other  prescribed  purposes. 
The  authority,  therefore,  is  sought  to  be  confined  to 
cases  where  there  is  such  a  statutory  exemption.  On 
looking  at  the  report  of  the  case  in  7  B.  &  Cr.,  the 
ground  on  which  that  case  was  decided  manifestly 
is,  that  there  was  no  person  who  had  a  beneficial  occu- 
pation of  the  docks.  That  is  plain,  not  only  from  Lord 
Tenterden's  language  to  that  effect,  but  also  from  his 
referring  to  the  case  of  Rex  v.  Woodioard,  as  an  ana- 
logous case,  where  it  was  held  that  a  Quakers1  meeting- 
house, if  the  pews  were  not  let,  is  not  rateable.  So,  in 
the  case  decided  at  the  same  time,  the  case  of  Rex  v. 
Weaver,  Bayley,  J.  says  it  virtually  has  been  decided 
by  the  conclusion  to  which  they  have  just  arived  in  Rex 
v.  The  Liverpool  Dock* ;  and  says,  the  principle  of  that 
decision  is  applicable  to  the  case  of  Rex  v.  The  Trustee* 
of  the  River  Weaver  Navigation,  the  case  that  the  court 
then  had  in  hand.  There  the  surplus  remaining  over 
and  above  the  expense  of  supporting  the  navigation  was 
to  be  applied  to  maintaining  and  repairing  the  bridges 
and  highways.  Those  were  public  purposes,  and  as  no 
part  of  the  moneys  could  be  applied  to  private  pur- 


poses, those  moneys  were  not  rateable  in  the  hands  of 
the  trustees.  I  own  I  cannot  see  how  any  doubt  can 
be  entertained.  It  was  upon  that  ground  that  the 
Court  of  Q.  B.  decided  the  case  of  Rex  v.  The  Liver- 
pool Dock*.  A  long  series  of  cases  lias  recognised  Rex 
v.  The  Liverpool  Dock*  as  decided  on  the  ground  which 
I  have  just  mentioned,  especially  the  case  of  Rex  v. 
Badcock,  which  was  cited  during  the  argument,  and 
also  another  case,  which  I  think  was  ntt  cited,  of  Rex 
v.  St.  George'*,  Southwark,  10  Q.  B.  Rep.  There  Lord 
Dcnman,  in  giving  the  considered  judgment  of  the 
court,  says  :  u  It  has  been  settled  "by  several  cases  that 
the  possessors  or  occupiers  as  trustees  of  property 
otherwise  rateable,  the  profits  of  which  they  were 
bound  by  Act  of  Parliament  to  apply  to  public  or 
charitable  purposes,  were  not  rateable  to  the  poor  in 
respect  of  such  property.**  And  then  Lord  Desman 
goes  on  to  cite  the  case  of  Rex  v.  The  Salter*  Lead 
Sluice,  Rex  v.  Liverpool,  and  Rex  v.  The  Wearer 
Navigation.  This  recognition  was  continued  down  as 
late  as  the  case  of  Rex  r.  Harrogate,  where  Lord 
Campbell  and  the  Q.  B.  go  into  the  distinction  which 
they  consider  was  established  by  the  case  of  Rex  v. 
The  Liverpool  Dock*,  between  a  beneficial  occupation 
and  a  non-beneficial  one,  by  reason  of  its  being  fur 
public  purposes.  Down  to  as  late  as  Lord  Campbell's 
time,  therefore,  we  find  that  distinction  was  recognised, 
and  that  distinction  was  investigated,  treating  the  case 
of  Rex  v.  Liverpool  as  good  law,  and  as  founded  on  that 
distinction.  As  far  as  I  understand  the  Acts  of  Parlia- 
ment, not  only  has  this  decision  been  recognised  as  settling 
the  law  by  this  long  line  of  cases,  but  the  Legislature  it- 
self appears  to  me  to  have  clearly  recognised  the  law  as 
settled  by  Rex  v.  Liverpool  Dock*,  and  as  settled  on 
the  ground  that  the  occupation  of  the  trustees  is  not  a 
beneficial  one.  Because  the  statute  of  the  4  Vict.  c. 
30,  after  providing  that  additional  warehouses  may  be 
erected,  goes  on  to  enact  in  the  71st  section:  "That 
the  occupancy  by  the  said  trustees  of  all  or  any  of  the 
warehouses  to  be  erected  under  the  provisions  of  this 
Act,  shall  be  subject  to  the  payment  of  all  parochial 
and  all  other  local  rates  now  levied  and  hereafter  to  be 
levied  in  the  said  parish  of  Liverpool,  in  like  manner  as 
the  same  are  or  would  be  payable  iu  respect  of  ware- 
houses the  occupancy  of  which  is  beneficial.**  There  is 
a  similar  enactment  in  the  11  Vict.  c  10,  and,  as  I 
caught  it,  the  statute  not  being  before  us,  in  another 
Act  which  has  passed  since  this  rate  was  made,  the 
20  &  21  Vict.  c.  152.  Then  what  is  the  legitimate 
inference  to  derive  from  these  enactments  in  these  three 
Acts  of  Parliament  ?  Surely  they  assume  that  but  for 
the  passing  of  these  enactments,  and  but  for  the  excep- 
tion there  created  with  respect  to  a  particular  portion 
of  the  property  occupied  by  the  trustees,  the  occupancy 
would  not  be  beneficial.  In  other  words,  these  enact- 
ments treat  the  law,  as  laid  down  in  Rex  v.  The 
Liverpool  Dock*,  as  the  settled  law,  and  assume  that, 
by  reason  of  the  law  being  so  settled,  the  occupation 
by  the  trustees  is  not  beneficial,  and  therefore  that  it 
is  not  the  subject  of  a  rate ;  and  they  proceed  to  say 
that  in  respect  of  this  particular  portion  of  the  pro- 
perty, it  shall  be  considered  as  if  it  was  beneficial, 
therefore,  plainly  assuming  that  it  was  not  in  troth 
beneficial,  but  should  be  treated  as  such  for  the  purpose 
of  being  rated,  by  reason  of  thj  special  enactment. 
How,  then,  can  we,  sitting  here  as  a  court  of  concur- 
rent jurisdiction,  refuse  to  recognise  a  case  which  for 
many  years  was  regarded  both  by  the  court  and  the  bar 
as  the  leading  case  on  the  subject,  and  which  no  one  has 
ever  ventured  to  say  ought  to  be  overruled,  and  which, 
in  fact,  the  Legislature  has  adopted  as  the  basis  of 
enactments  in  three  Acts  of  Parliament.  It  seems 
to  me,  therefore,  that  we  are  bound  to  recognise 
it ;  and  being  so  bound,  our  judgment  must  be  fur  the 
plaintiffs. 
Bylks,  J.— I  also  am  of  opinion  that  our  judgment 
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most  be  for  the  plaintiffs.    I  found  my  opinion  upon 
the  applicability  of  Rex  v.  Liverpool  Docks ;  indeed, 
applicability  is  hardly  a  proper  word  to  use.    This 
very  question,  with  the  Acts  of  Parliament,  exactly  as 
Mr.  Bovill  now  contends  that  they  are,  presented  itself 
to  the  mind  of  the  Court  of  Q.  B.  in  1825,  and  they 
decided  that  the  property  was  not  rateable.     I  say 
**  exactly  as  they  are,"  because,  although  it  has  been 
pointed  out,  it  is  as  well  to  recall  attention  to  the  fact, 
that  supposing  Mr.  Bovill  is  right  in  his  contention 
that  the  statute  of  the  8  Anne,  c,  12,  s.  9,  is  no 
longer  in  existence,  Lord  Tenterden,  for  some  reason 
or  other  which  is  not  very  apparent,  construed  these 
Acts  of  Parliament  without  reference  to  that  Act,  the 
statute  of  Anne,  for  he  says  that  the  statutes  which 
he  was  considering  did  not  contain  the  words  "  to  the 
purposes  of  the  Act,  and  to  and  for  no  other  use  or 
purpose   whatsoever."     The   statutes  therefore  pre- 
sented themselves,  that  is,  the  earlier  statutes,  to  the 
mnJ  of  the  Q.  B.  in  1827  precisely  as  Mr.  Bovill  now 
ears  they  are.      That  is  a  decision  on  the  very  point 
and  between  the  very  parties  now  before  the  court, 
that  these  docks  are  not  rateable.    I  admit  that  Mr 
Bovill  has  been  more  successful  in  contending  that  the. 
case  cf  the  Birkenhead  Docks,  followed,  as  it  has  been, 
hj  the  two  cases  of  the  Newcastle  Docks  and  the  River 
L<a,  is  with  difficulty  distinguishable  from  the  case  of 
Rtx  v.  The  Liverpool  Docks.    But  the  court  in  giving 
Judgment  in  the  case  of  the  Birkenhead  Docks,  ex- 
pressly refrained  from  overruling  that  prior  case.      On 
the  contrary,  they  treat  it  as  a  subsisting  authority. 
IIow  is  it  possible  for  us,  therefore,  with  the  respect 
which  should  be  always  due  from  one  court  of  co-ordi- 
nate jurisdiction  to  another,  to  refuse  to  recognise  the 
exiting  authority  of  Rex   v.  The  Liverpool  Docks, 
which  the  Court  of  Q.  B.  did  at  the  time  when  they 
wre  deciding  the  Birkenhead  Dock  case,  which  the 
learned  counsel  for  the  defendant  says  is  irreconcileable 
with  t!ut  prior  case.    But,  although  it  is  more  easy  to 
pint  out  slight  differences  than  to  distinguish  these 
cases  by  any  solid  and  substantial  ground  of  distinction, 
it  most  not  be  assumed  that  the  Acts  of  Parliament 
*ft  the  same.     It  is  impossible  to  read  the  Acts  of 
Parliament  to  which  my  brother  Williams  has  called 
attention,  without  seeing  clearly  that  it  was  a  matter  of 
targjin  between  the  parishes  and  the  docks  that  the 
rateuMlity  of  the  warehouses  should  be  created,  but 
that  the  absence  of  ratability  on  the  rest  of  the  pro- 
perty should  be  preserved.      Their  bargain,  it  is  true, 
can  make  no  difference  in  the  law ;  but  then  that  bnr- 
£*ia  b  incorporated  in  three  Acts  of  Parliament,  which 
seem  to  me  to  imply,  almost  as  clearly  as  if  they  had 
expressed  it,  that  the  rule  laid  down  in  the  case  of 
&*  v.  The  Liverpool  Docks,  whether  applicable  to 
other  cases  or  not,  shall  at  all  events  govern  the 
rateability  of  those  docks.      If,  therefore,  we  were  at 
hUrty  to  do  what  the  Q.  B.  did  not  venture  to  do,  it 
*eems  to  me  that  we  are  entirely  precluded  by  the  sub- 
fct<]tu:nt  Acts  of  Parliament.     I  do  not  wish  to  preclude 
mynrlf  from  forming  any  other  opinion,  if,  upon  further 
<Mj<i<lenition  in  another  place,  1  should  be  called  upon 
to  pvc  it ;  but  at  present  it  seems  to  me  that  the  Acts 
of  Parliament  are  not  the  same,  but  that  they  differ, 
«ki  diner  in  a  way  unfavourable  to  the  defendants.     I 
cannot  help,  however,  saying— and  I  think  I  am  bound 
ts  juy—  that  I  think  the  case  of  Rex  v.  The  Liverpool 
1*k£s  was  rightly  decided,  and  that  when  tho  case 
comes  to  be  discussed  in  a  court  of  error,  it  is  possible 
thit  that  decision  may  be  arrived  at     Now  all  these 
<fcci>i  ns  proceed  on  the  statute  of  the  43  Eliz.    What 
does  the  43  Eliz,  do  ?    It  delegates  to  the  new  overseers 
of  the  poor,  then  first  created,  a  power  of  taxation. 
Sow  whom   are  they  to  tax?    They  are  to  tax  the 
inhabitants  and  the  occupiers  in  the  parish  according 
to  their  ability.     Such  arc  the  words  of  the  statute, 
M  according  to  ability.'*    Did  the  Legislature  intend  to 
[Mao.  Cas.] 


delegate  to  them  the  privilege  of  Parliament  to  tax  the' 
public?  I  say  nothing  of  the  exemption  of  Crown 
lands  from  taxation,  or  even  of  tho  exemption  of  those 
lands  which  are  temporarily  severed  from  the  Crown 
and  under  the  administration  of  the  Woods'and  Forests ; 
it  may  be  that  they  stand  on  another  footing ;  they  are 
Crown  property.  The  Crown  is  not  bound  in  a  statute 
unless  it  is  named.  But  public  land,  public  building*, 
the  extensive  lands  of  the  Bedford  Level,  lands  or 
buildings  which  are  for  the  benefit  of  a  borough,  have 
been  held  exempt  from  rateahility.  In  this  case,  as  in 
a  thousand  others,  it  may  be  very  easy  to  say  property 
of  this  nature  is  clearly  not  liable  to  taxation,  property 
of  another  nature  is  liable  to  taxation,  but  difficult  to 
lay  down  a  precise  rule  as  to  those  cases  which  fall 
near  the  dividing  Hue.  On  the  one  hand,  if  there  are  a 
plurality  of  individuals,  even  members  of  a  neigh- 
bouring parish,  they  are  individuals,  and  if  trustees  hold 
for  them  they  are  rateable  in  the  name  of  their  trustees. 
On  the  other  hand,  it  seems  to  me  that  if  the  occupier 
is  agent  or  trustee  for  a  body  who  are  the  general 
public,  then,  according  to  the  decisions  and  upon  the 
true  construction  of  the  statute  of  Eliz.,  the  property 
is  not  rateable,  and  that  is  consistent  with  the  first  and 
leading  case  on  the  subject ;  I  mean  the  case  of  the 
Salters  Load  Sluice,  and  all  the  cases  down  to  the 
case  of  Rex  v.  Birkenhead,  as  far  as  I  am  aware  of. 
Then  that  brings  the  question  to  the  narrow  point,  is 
this  a  public  purpose?  Mr.  Bovill  says,  no,  it  is  not, 
because  it  is  only  a  portion  of  the  public  who  use  it,  the 
capitalists  who  invest  in  ships.  It  might  equally  be 
said  of  a  public  highway  for  carriages,  that  that  is  fcr 
the  use  of  that  branch  of  the  public  who  invest  their 
property  in  carts  and  waggons  :  in  one  case  as  well 
as  the  other,  all  have  a  right  to  use  it  And  if  a  great 
public  harbour  like  this,  open  for  all  the  public,  is  to  be 
rated,  I  do  not  see  how  we  can  stop,  unless  we  go 
on  and  say  that  the  occupier  of  the  soil  over  which 
there  is  the  easement  of  a  public  highway  is  also 
rateable  for  the  value  of  the  benefit  which  the  public 
receive.  The  distinction  between  the  two  is  this — but 
it  is  no  distinction  in  principle— the  frequenters  of  this 
great  public  harbour  pay  a  compensation  for  the  use  of  it. 
Put  the  case  of  a  turnpike-road ;  there  the  public  pay 
a  toll  for  the  use  of  the  road.  There  is,  indeed,  now 
an  Act  of  Parliament  specially  exempting  the  toll  of  a 
turnpike-road ;  but  that  was  intended  to  meet  the  case 
of  mortgagees  in  possession.  It  had  been  decided  long 
before,  that  the  soil  of  a  public  turnpike-road  is  not 
rateable,  on  the  ground  that  it  belongs  to  the  public 
Now,  I  cannot  conceive  any  difference  in  principle,  I 
must  admit,  between  the  case  of  a  public  harbour 
where  any  man  may  enter  with  his  ship  and  pay  a 
compensation  towards  the  sustentation  of  the  harbour, 
and  the  case  of  a  public  road  where  any  man  may  enter 
with  his  vehicle  and  pay  his  contribution  towards  the 
repair  of  the  road.  Upon  these  grounds  I  am  bound 
to  Bay  that  it  seems  to  me  that  the  case  of  Rex  v.  The 
Liverpool  Docks  was  rightly  decided.  At  the  same 
time  I  place  my  judgment,  as  I  said  before,  on  the 
incompetency  of  this  court  to  review  a  solemn  decision 
of  the  Q.  B.t  recognised  by  them  when  they  had  all 
the  opposite  considerations  before  their  eyes;  especially 
when  I  see  several  Acts  of  Parliament  which  in  this 
particular  case  have  treated  that  as  being  law,  what- 
ever it  may  do  in  other  cases,  which  is  to  conclude  all 
questions  arising  between  the  parishes  of  Liverpool  and 
the  docks  in  that  borough. 

Judgment  for  Uie  plaintiffs. 

Wednesday,  Jan.  18. 

Eddlestox  (appellant)  v.  Francis  (respondent). 

Local  board  of  health— Improvements — Recovery  of 

expenses— 11    if   12    Vict.    c.  43,  s.   II— When 

mailer  of  complaint  arises. 

In  the  year  1854  certain  permanent  improvements 
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vtere  completed  by  the  local  board  of  health  upon 

premises  at  Xantvich.     F.  teas  receictr  of  the  rent 

of  t/te  premise*,  appointed  by   the  Court  of  Ch. 

In  1853  and  1854  F.  and  the  local  board  agreed 

that  the  expenses  should  be  raised  by  mortgage,  and 

notice  of  the  sum  was  given  to  F.,  tcho  paid  301.  in 

part  payment     He  afterwards  ceased  to  be  receiver, 

and  refused  to  pay  the  balance.     A  demand  of  pay- 

meat  was  made  upon  him  in  1857,  and  in  December 

of 'that  year he  finally  refused  to  pay.    A  complaint 

was  made  by  the  local  board  brfore  justices,  upon 

the  19th  Jan.  1858: 

Held,  that  the  matter  of  complaint  arose  when  notice  of 

the  amount  to  be  raised  by  mortgage  was  given  to  F., 

and  that  the  information  ougltt  to  hare  been  laid 

within  six  months  from  that  time,  under  11  #  12 

VicLc43,s.  11; 

Held,  also,  that  the  local  board,  in  agreeing  to  the 

mortgage,  had  exercised  their  option,  and  could  not 

afterwards  proceed  to  recover'  the  erpenses  by  sum- 

nuiry  proceedings,  under  11  o?  12  net.  c  63, «.  129. 

This  was  an  appeal  by  the  Kantwich  Local  Board  of 

Health  (by  R.  G.  Eddleston,  their  clerk),  against  the 

dismissal  of  a  complaint  made  before  justices  of  the 

county  of  Chester,  by  the  local  board,  under  sect.  51  of 

the  Public  Health  Act  1848,  against  Francis,  for  the 

nonpayment  of  14&  16*.  6dL 

Case. — On  the  1 9th  Jan.  1858  an  information  and 
complaint  was  made  and  preferred  by  the  appellant 
before  the  Rev.  Thomas  Brooke,  against  the  respondent, 
for  14/.  6#.  6d,  being  a  balance  due  for  certain  works 
of  private  improvements  done  in  the  month  of  October 
1853,  to  houses  at  Kantwich,  under  sect  51  of  the 
Public  Health  Act  1848,  which  case  was  fixed  for 
hearing  at  the  special  sessions,  Nantwich,  on  26th  Jan. 
last,  when  Mr.  Charles  Stuart  Brooke  appeared  for 
the  respondent,  and  objected  to  the  magistrates*  juris- 
diction :  first,  on  the  ground  that  the  said  complaint 
was  not  made  within  the  time  limited  by  law,  and  by 
sect.  11  of  11  &  12  Vict  c  43,  which  enacts  that, 
'*  in  all  cases  where  no  time  is  already  or  shall  here- 
inafter be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the  Act  or 
Acts  of  Parliament  relating  to  each  particular  case, 
such  complaint  shall  be  made  and  such  information 
shall  be  laid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or  information  re- 
spectively arose, "  nor  in  accordance  with  the  decision 
of  the  judges  in  the  case  of  Reg.  v.  The  Leeds  and 
Bradford  Railway  Company,  21  L.  J.,  N.  S.,  193, 
M.  C. ;  secondly,  that  the  said  Frederick  Francis 
is  not,  nor  was  he  for  more  than  six  calendar  months 
before  the  said  complaint  was  made,  the  owner  or  oc- 
cupier of  the  premises  mentioned  in  the  said  complaint, 
as  required  by  the  Public  Health  Act  1848;  and, 
thirdly,  for  other  good  and  sufficient  reasons.  On 
which  the  case  was  adjourned  until  the  23rd  Feb.  last, 
when  the  appellant  applied  for  a  further  adjournment 
until  the  23rd  March  last,  which  adjournment  was 
granted.  The  magistrates  present  on  that  day  were  of 
opinion  that  the  information  should  be  dismissed,  but 
at  the  request  of  the  appellant,  who  stated  he  wished  it 
heard  before  a  larger  bench  of  magistrates,  it  was  again 
adjourned  to  the  6th  April  last  On  which  day  the 
respondent's  attorney  was  unable  to  attend  iu  conse- 
quence of  illness ;  but  to  save  the  expense  of  witnesses 
being  under  the  necessity  of  attending  again,  the  ap- 
pellant called  his  clerk  to  prove  the  posting  of  two 
notices  to  a  Mr.  Joseph  Woolf,  of  Haalingdon-hall,  in 
Cheshire,  who  acted  as  agent  for  the  respondent,  which 
said  notices  were  dated  respectively  the  23rd  April 
1853,  requiring  works  to  be  done  by  the  respondent 
On  Mr.  Woolf  being  called,  the  notices  were  shown 
to  him,  and  he  proved  that  he  received  copies  of  them 
from  the  appellant,  and  wrote  to  the  respondent  on  the 
4th  May  1853  as  to  the  same;  and  that  he  also  saw 


the  respondent  at  the  Rising  Sun  at  WUtaston,  on  the 
19th  of  the  same  May  1853,  when  he  handed  the 
notices  over  to  him.    The  case  was  then  again  ad- 
journed until  the  4th  May  instant,  when  it  came  on 
for    hearing   before    us.     The  respondent's  attorney 
handed  in  a  written  notice  of  the  foregoing  objections 
to  our  jurisdiction  to  hear  the  case,  and  after  hearing 
the  arguments  on  behalf  of  the  appellant  and  the  re- 
spondent, we  were  unanimously  of  opinion  that  the 
information  should    be    dismissed,  and  therefore  we 
dismissed  it,  on  the  ground  that  it  appeared  to  me  the 
undersigned  Thomas  Fletcher  Twenlow,  that  so  far 
back  as  1833  certain  permanent  improvements  were 
done   by  the    direction    and  under  the    superinten- 
dence of   the  local  board  of  health,    at    a  cost  of 
44/L   16s.  6dL,  upon  houses  in   Nantwich  belonging 
to  a  property    over  which  the  respondent  had  been 
appointed  receiver  by  the  Court   of  Ch.,  and   that 
for  the  raising  the  sum  required,  a  mortgage  had  been 
agreed  upon  and  prepared  between  the  local  board  of 
health  and  the  receiver,  which  mortgage  was  never  exe- 
cuted.    For  some  time  there  was  an  account  current 
kept  between  the  builder  and  the  board  of  health,  and 
3QL  was  paid  by  the  receiver  to  the  builder,  bat  the 
receiver  having  retired  from  the  office,  after  various  ap- 
plications, finally  by  letter,  dated  Dec  1857,  declined 
to  pay  the  sum  of  14/L  16*.  6d    Then  it  was  objected 
by  the  respondent's  attorney  that  the  complaint  was 
laid  too  late,  under  the  11  &  12  Vict  c  43,  s.  II,  but 

I,  the  said  Thomas  Fletcher  Twenlow,  was  of 
opinion  that  this  objection  should  be  overruled.  On 
referring  to  the  Public  Health  Act  1848  (11  &  12 
Vict  c  43,  s.  11),  I  thought  that  the  money  should 
have  been  raised  under  sect  90 ;  but  as  it  appeared  that 
another  mode  of  raising  the  money  had  been  adopted  in 
a  way  not  pointed  out,  as  I  thought,  by  the  statute,  I 
doubted  whether  the  balance  of  the  account  came 
under  the  provisions  of  sect  129,  which  provides  for 
the  recovery  in  a  summary  way  of  damages  and  costs ; 
and  therefore  I  agreed  with  the  other  justices  in  dis- 
missing the  said  complaint  And  we  the  undersigned, 
Samuel  Cross  Starkey  and  William  Baker,  Esquires, 
being  of  opinion  that  the  said  complaint  was  not  laid 
within  the  time  limited  by  the  11  &  12  Vict  a  43,  s. 

I I,  also  dismissed  the  said  complaint,  when  the  appel- 
lant being  dissatisfied  with  our  determination  as  being 
erroneous  in  point  of  law,  on  the  6th  day  of  May  in- 
stant gave  notice  of  appeal  against  the  same,  under  the 
20  &  21  Vict  c  43,  s.  2. 

Welsby  for  the  appellant — The  first  question  is, 
whether  the  application  was  in  time  under  the  statute 

11  &  12  Vict  c  43,  s.  11,  which  enacts  M  that  in  all 
cases  where  no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  complaint  (i.  e. 
a  complaint  before  justices)  in  the  Act  or  Acts  of  Par- 
liament relating  to  each  particular  case,  such  complaint 
shall  be  made  within  six  calendar  mouths  from  the  time 
when  the  matter  of  such  complaint  arose.**    By  11  & 

12  Vict  c  63,  s.  129,  the  amount  of  any  damages, 
costs,  or  expenses  by  that  Act  directed  to  be  ascer- 
tained or  recovered  in  a  summary  manner,  may  b: 
ascertained  by  and  recovered  before  two  justices.  The 
matter  of  complaint  here  arose  on  the  demand: 
(Labouchere  (appellant)  v.  Addison  (respondent),  23 
L.  J.  25,  M.  C.)  The  matter  of  complaint  is  the  re- 
fusal to  pay.  And  the  time  must  be  reckoned  from 
the  notice  of  demand.  Secondly,  Francis  being  only  a 
receiver  under  the  Court  of  Chn  was  the  owner 
chargeable  within  the  Act  Such  a  receiver  is  an  agent 
and  a  trustee,  having  a  fiduciary  character  under  which 
he  would  be  answerable  to  the  parties  interested. 

Buddleston,  Q.C.  for  the  respondent— The  mortgage 
was  prepared  in  May  1854,  and  301  was  paid  on  the 
understanding  that  it  would  be  carried  out  It  was 
then  brought  to  the  knowledge  of  the  respondent  how 
much  the  amount  was,  and  the  matter  of  complaint 
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irose  then,  and  the  application  should  have  been  made 
within  six  months  of  that  time. 

Erlb,  C.J. — I  am  of  opinion  that  this  appeal  ought 
to  hare  been  dismissed.  It  ought  to  have  been  made 
within  six  months  after  the  matter  of  complaint  arose. 
The  matter  of  complaint  is  the  nonpayment  of  the 
expenses  of  works  completed  in  1854.  The  proceed- 
ings which  we  are  now  adjudicating  upon  were  com- 
menced in  Jan.  1858.  The  appellant  relies  on  the 
fact  of  the  demani  of  payment  in  1838,  and  he  says 
there  was  no  matter  of  complaint  until  a  demand  and  a 
refusal.  I  am  clearly  of  opinion  that  in  such  cases 
the  matter  of  complaint  does  not  arise  until  the  person 
liable  has  notice  of  the  amount.  Now  it  appears  that 
Francis  in  1853  and  1854  objected  to  be  answerable, 
having  only  a  temporary  interest,  and  he  and  the  local 
board  of  health  came  to  an  agreement  that  he  should 
not  be  looked  to,  and  that  an  improvement  rate  should 
be  made.  A  mortgage  was  prepared,  and  notice  of  the 
ram  was  given  to  Francis,  and  he  paid  in  part  30/. 
Now  it  is  in  my  mind  clear  that  that  must  either  be 
taken  to  be  notice  to  Francis  of  the  amount  due,  or  to 
be  an  agreement  that  it  should  be  raised  by  an  improve- 
ment rate.  And  then  I  think  they  had  exercised  their 
option,  and  cannot  now,  especially  when  Francis  has 
long  ceased  to  be  receiver,  come  and  recover  it  by  a 
summary  proceeding  from  him.  They  must  be  taken 
to  hare  exercised  their  option. 

Williams,  J. — As  to  the  first  question,  it  appears 
to  me  that  the  local  board,  having  selected  to  throw 
the  expenses  on  the  occupier  by  rate,  cannot  now  pro- 
ceed under  the  90th  section. 

Welles,  J. — I  am  of  the  same  opinion.  If  tho 
froce?ding  to  charge  the  premises  was  operative,  it 
prevents  the  proceeding  under  the  90th  section.  If  it 
was  not  operative,  the  board  could  have  at  once  pro- 
ceeded under  that  section - 

Keating,  J.— I  concur;  especially  on  the  ground 
taken  by  the  Lord  Chief  Justice,  that  what  was  equiva- 
lent to  notice  to  Mr.  Francis  was  done. 

Judgment  for  the  respondent. 


COTTRT    OF   EXCHEQUER. 

Ceported  by  F.  Bailey  and  S.  MCclloch,  Esqra.,  Barristers 

at*Law. 

May  28  and  June  26. 
AVrLLETT  (appellant)  v.  Boote  and  akottier 

(respondents). 
Appeal  from  justices— Matter  and  servant— Servant 
absenting  himself— 4  Geo,  4,  c.  34,  *.  3 — Payment  by 
foreman. 

Where  the  respondents,  being  master  potters,  con- 
tracted with  the  appellant  to  serve  tltcm  at  a 
certain  weekly  wage,  and  by  a  subsequent  agree- 
went  contracted  with  other  parties  to  pay  them 
o  certain  sum  for  every  dozen  score  put  into 
the  oven,  the  said  parties  undertaking  to  pay  thereout 
the  wage  of  the  said  appellant : 
Held,  that  the  relation  of  master  and  servant  arising 
bettceen  the  respondents  and  the  appellant  under  the 
frit  agreement,  was  not  terminated  by  the  subsequent 
agreement. 

case. 
The  complainants  are  manufacturers  of  earthenware 
st  Buralem.  The  defendant  is  a  journeyman  ovenman. 
The  complaint  came  on  for  hearing  before  Thomas 
Bailey  Rose,  Esq.,  on  Tuesday,  the  20th  March, 
and  afterwards  by  adjournment  on  the  27th  March 
1860,  and  the  following  facts  were  proved : 

By  an  agreement,  bearing  date  the  15th  Nov. 
1859,  the  defendant  agreed  to  serve  tho  complainants 
is  a  biscuit  oven  placer,  from  the  11th  Nov.  1859  to 
Hth  Nov.  I860,  on  the  terms  therein  stated,  namely, 
to  be  paid  four  shillings  a  day  for  each  day's  work 
done. 


By  an  agreement,  also  bearing  date  the  15th  Nov. 
1859,  Thomas  Robinson  and  John  Bowers  entered  into 
the  service  and  employment  of  the  complainants  as  bis- 
cuit oven  firemen,  and  they  were  to  be  paid  by  the  com- 
plainants one  shilling  per  score  for  placing  and  firing 
twenty  dozen  of  ware,  to  be  delivered  into  the  biscuit 
warehouse,  and  a  further  sum  of  twenty  shillings  per 
oven  for  odd  w«*rk,  it  Icing  understood  that,  out  of  the 
price  of  one  shilling  per  score  of  twenty  dozen,  and 
the  extra  charge  for  odd  work,  Robinson  and  Bowers 
should  pay  to  the  defendant  Willett  and  the  other  Line 
workmen,  parties  to  the  first  agreement,  the  wages  pay- 
able to  them  by  virtue  of  such  agreement,  Willett  and 
others  being  employed  in  placing  the  ware  in  the  ovens 
to  be  fired  by  Robinson  and  Bowers. 

The  entry  of  the  work  done,  and  the  wages  paid  for 
the  same  woik,  is  made  in  the  book  kept  by  Messrs. 
Boote  for  that  purpose  in  the  following  manner : 
44  Bowers  and  Company. 

44  6050  dozen,  at  one  shilling  per  score 
dozen — Odd  work  for  four  ovens, 
twenty  shillings  per  score    £19     2     6  " 

It  was  proved  in  evidence  that  the  above  sum  of 
19/.  2s.  6 J.  included  the  wages  payable  to  the  defen- 
dant and  the  other  workmen,  and  it  was  proved  that 
the  complainants  wore  'in  the  habit  of  paying  several 
workmen  under  one  name,  and  so  entering  it  in  their 
wages  book,  but  no  specific  sum  was  reckoned  in  that 
as  payable  to  Willett. 

On  Saturday,  the  25th  Feb.  last,  the  defendant,  with 
nine  other  workmen,  parties  to  the  first  agieement, 
refused  to  carry  out  the  d'uhes  from  tho  dish  makers' 
place  to  the  oven,  which  they  had  always  heretofore 
done,  alleging  as  a  reason  that,  since  their  hiring,  extra 
work  had  been  put  on  them,  namely,  sanding  the  saucers. 
About  the  middle  of  the  day  of  the  25th  Feb.  last,  the 
defendant  absented  himself  from  work  without  the  per- 
mission of  the  complainants,  and  did  not  return  to  his 
work,  although  required  by  the  complainants  to  do  so, 
but  he  returned  on  the  27  th  Feb.  and  continued  to  work 
as  heretofore,  except  carrying  out  the  dishes,  which  he 
refused  to  do.  The  defendant  and  the  other  workmen  had 
offered  to  leave  the  question  in  dispute  to  arbitration, 
which  Messrs.  Boote  refused.  Sometime  after  November 
Robinson  gave  Willett  a  month's  notice  to  leave,  but  at 
the  expiration  of  the  month  he  (Robinson)  agreed  that 
he  (Willett)  should  continue  to  work,  which  he  did. 
On  the  examination  of  Robinson  on  the  part  of  the 
defendant  he  admitted  that  there  had  not  been  any 
express  contract  of  hiring  of  the  defendant  Willett  by 
Robinson  and  Bowers,  but  he  stated  that  "Willett  had 
performed  part  of  the  work  comprised  under  the  agree- 
ments. It  was  objected  on  behalf  of  the  defendant 
that  the  relation  of  master  and  servant  did  not  subsist 
between  the  complainants  and  the  defendant,  notwith- 
standing tho  first  agreement,  and  it  was  alleged  on  his 
behalf  that  he  had  worked  under  Robinson  and  Bowers, 
who  had  paid  him  the  wages  he  was  entitled  to  out 
of  the  money  received  under  their  agreement  with 
Messrs.  Boote. 

It  was  further  urged  that  tho  agreement  was  vague 
and  indefinite,  as  the  rules  and  regulations  were  not 
specified,  and  that  any  dispute  about  work  could  be 
referred  to  arbitration. 

The  magistrates  convicted  tho  defendant  and  sen- 
tenced him  to  one  month's  imprisonment  in  the  House 
of  Correction  ;  but  on  the  application  of  the  defendant 
I  consented  to  grant  a  case  for  the  opinion  of  the 
Court  of  Exchequer,  and  in  pursuance  thereof  I 
have  stated  the  foregoing  circumstances.  And  whereas 
the  said  William  Willett  has  given  me  notice 
in  writing  and  required  me  to  state  and  sign  a 
case  for  the  opinion  of  the  Court  of  Ex.  setting  forth 
the  facts  and  grounds  of  the  said  conviction,  and 
entered  into  recognisances  pursuant  to  the  statute  in  such 
case  made  and  provided.     Whether  under  the  circum- 
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stances  stated,  the  relation  of  master  and  servant  did 
subsist  between  the  complainants  and  the  defendant, 
and  whether  there  was  an  absenting  from  the  service 
within  the  meaning  of  the  Act.  Whether  the  agree- 
ment was  vague  and  indefinite,  and  therefore  void. 
Whether  the  dispute  ought  not  to  have  been  referred 
to  arbitration ;  and  whether  my  said  conviction  was 
correct  in  point  of  law. 

(Signed)  Tnos.  B.  Boss  (l.s.) 

Scotland  appeared  for  the  appellant. 

/.  E.  Davit  appeared  for  the  respondents. 

Cur.  adv.  vtdi. 

June  26. — Brauwell,  B.  now  delivered  the  judg- 
ment of  the  court. — We  are  of  opinion  this  conviction 
should  be  confirmed.  The  first  question  is,  did  the 
relation  of  master  and  servant  exist  between  the  respon- 
dents and  appellant  The  facts  are,  that  the  respon- 
dents are  master  potters,  that  they  hired  the  appellant 
and  several  other  men  for  a  considerable  period,  by  a 
written  agreement,  at  the  wages  of  4a.  a  day.  On  the 
same  day  that  this  agreement  of  hiring  was  made,  the 
respondents  engaged  with  two  other  men  for  their  ser- 
Yices,  and  undertook  that  they  would  pay  them  la.  for 
every  dozen  score  put  into  the  oven,  and  this  meant 
that  a  sum  arrived  at  by  taking  Is.  for  every  dozen 
score  of  the  total  quantity  put  into  the  oven  was  to  be 
given  to  these  latter  men,  but  that  out  of  the  sum  so 
given  to  them  they  were  to  pay  the  other  men  for 
daily  wages.  The  appellant  and  the  other  men  who 
signed  the  first-mentioned  agreement  were  no  parties 
to  this ;  but  in  fact  they  were  paid  their  wages  by  the 
hands  of  the  two  men  named  in  the  second  agreement. 
It  is  said  this  established  the  relation  of  master  and 
servant  between  the  men  in  the  second  and  those  in  the 
first  agreement,  and  destroyed  it  between  the  respondent 
and  the  appellant  But  this  is  not  so ;  that  would 
be  to  suppose  that  the  appellant  and  respondentsentered 
into  an  agreement  for  no  purpose,  but  at  once  to  cast 
it  away.  The  matter  is  very  intelligible ;  the  appellant 
desired  to  have,  and  the  respondents  desired  to  pay,  a 
fixed  daily  wages  for  the  appellant 's  labour,  but  the  re- 
spondents desired  to  have  that  benefit  which  is  got  from 
careful  supervision  and  the  partial  application  of  the 
principle  of  piecework.  They  therefore  hired  the  ap- 
pellant at  daily  wages,  and  they  agreed  with  the  two 
men  in  the  second  agreement  that  the  appellant  should 
work  under  them  as  under  foremen,  and  that  they  the 
foremen  should  be  paid  thus:  an  account  should  be  taken 
atone  penny  for  every  dozen  score  of  all  articles  put  in 
the  oven.  That  is,  the  sum  which  exceeds  the  wages 
of  the  men  employed  should  be  paid  to  them  (the  fore- 
men) to  keep  for  their  own  benefit;  and  that  for  the 
convenience  of  all  parties  the  residue  of  that  sum  should 
be  given  to  them  for  them  to  be  the  hands  who  pay  the 
men.  It  is  clear  that  if  the  foremen  had  not  paid  the 
men,  either  because  their  earnings  would  not  allow 
them,  or  for  any  other  reason,  the  respondents 
would  be  liable.  It  was  asked  whose  would 
the  loss  be  if  one  of  the  workmen  did  not  work  ?  but 
the  question  is  not  intelligible— nobody's  but  his  own. 
If  he  did  not  work  he  would  not  be  paid.  If  the  question 
means  if  he  worked  idly  or  ill,  why  the  loss  would  be 
the  foreman's.  But  so  it  would  be  if  the  respondents 
had  agreed  in  terms  with  the  foreman,  as  we  say  they 
have  in  substance,  with  this  difference,  that  they  them- 
selves would  pay  the  men,  and  deduct  their  wages  from 
the  sum  arrived  at  by  taking  one  shilling  for  every 
dozen  score.  The  very  object  of  the  arrangement  is  to 
give  the  foreman  an  interest  in  getting  the  greatest 
possible  quantity  of  work  out  of  the  appellant  and  his 
fellows.  The  other  objection  to  the  conviction  arose 
thus:  m  the  agreement  of  hiring  there  is  a  clause  of 
arbitration ;  the  appellant  made  a  claim  on  the  respon- 
dents, which  the  respondents  refused  to  accede  to  and 
refused  to  refer  to  arbitration;  the  appellant  then 
deserted  the  service  of  the  respondents.    Now  it  was 


urged  that  if  he  thought  he  had  a  right  to  do  so  because 
his  master  would  not  refer  this  dispute  to  arbitration,  his 
doing  so  would  not  be  a  wilful  desertion  of  the  service 
so  as  to  subject  him  to  a  penalty.  Probably  that  is 
so ;  but  there  really  is  no  ground  in  the  case  stated  for 
saying,  that  he  left  the  service  for  such  a  reason. 
There  is  nothing  to  indicate  it  on  the  case;  and 
thongh  we  have  offered  to  remit  it  to  the  justice,  the 
offer  has  been  declined  by  the  appellant  The  point 
is  not  open  to  the  appellant,  and  it  must  be  taken  that 
he  left  the  service  as  a  means  of  compelling  his  roaster 
either  to  comply  with  his  requisition,  or  to  refer  the 
matter,  or  for  some  other  cause,  knowing  he  was 
thereby  breaking  his  agreement  That  being  so, 
appeal  must  be  dismissed. 

Judgment  for  the  respondents 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jon*  Thompson,  T.  W.  Samoaa*.  and  C.J.  B. 

Esqm,  Barristers-at-Lftw. 


May  26  and  July  7. 
Leary  (appellant)  v.  Lloyd  (respondent). 
Merchant  Shipping  Act  1854,  17  f  18   Viet,  c  104, 

at.  19,  107,  109,  244,  257— Harbouring  deserter* 

— Evidence  of  being    a    British  skip— Proof  of 

registry. 
In  order  to  convict  a  person  under  the  abort  Act 

of  harbouring  a  seaman  who  hat  deserted  from  his 

ship,  it  it  necessary  to  prove  that  the  ship  is  a 

British  ship,  which  proof  mutt  be  given  by  evidence 

of  its  being  duly  registered. 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict  a  43,  by  which  it  appeared  that  on  the 
25th  Jan.  last  George  Lloyd,  the  respondent,  who  is 
the  police  officer  employed  by  the  Newport  Dock  Com- 
pany for  the  protection  of  the  shipping  frequenting  the 
Newport  Docks,  and  to  prevent  seamen  from  deserting 
their  vessels,  laid  an  information  before  one  of  the 
justices  lor  the  borough  against  the  appellant  Dennis 
Leary,  who  keeps  a  sailor's  lodging-house  and  beer- 
house at  Newport,  for  having  wilfully  harboured  certain 
seamen  who  had  deserted  their  vessel. 

The  information  was  laid  under  sect.  237  of  the 
17  &  18  Vict  c  104  (the  Merchant  Shipping  Act 
1854),  and  a  summons  was  issued  and  served  upon  the 
appellant,  who  appeared  at  the  town-hall  on  Friday, 
the  27th  Jan.,  before  two  justices  to  answer  the  charge. 
The  summons  recited  that  information,  "That  yea, 
Dennis  Leary,  did  on  the  22nd  Jan.  I860,  at  the 
borough  of  Newport,  then  and  there  wilfully  harbour 
Peter  Smith,  Allen  M'Intyre,  Ferdinand  Pamin  and 
John  Brown,  seamen,  who  had  deserted  from  the 
British  ship  Sultana,  knowing  or  having  reason  to 
believe  such  seamen  to  have  deserted." 

It  was  proved  by  Samuel  Brewster  that  he  was  the 
master  of  the  British  ship  Sultana,  of  Liverpool,  then 
lying  in  the  Newport  Docks,  within  the  said  borough, 
where  she  had  arrived  a  week  previously  from  Antwerp  r 
that  eleven  seamen,  who  were  on  the  ship's  articles  ot 
agreement  (which  were  produced),  and  who  had  ar- 
rived at  the  port  of  Newport  with  him  in  the  vessel, 
had  all  deserted  the  ship ;  that  Peter  Smith,  Allen 
M'Intyre,  Ferdinand  Pamin,  and  John  Brown,  named 
in  the  summons,  were  four  of  the  eleven  seamen  who  had 
so  deserted ;  that  the  men  signed  the  articles  at  Ant- 
werp to  come  to  the  port  of  Newport,  and  from  thence 
to  proceed  to  a  port  in  the  United  States  and  bntk  to 
a  port  of  discharge  in  the  United  Kingdom ;  that  the 
men  only  having  just  commenced  their  voyage,  and 
having  no  right  to  leave  the  ship,  deserted  either  eo 
the  night  of  the  21st  or  23rd  Jan.,  and  took  away  all 
their  clothes  and  effects  with  them. 

The  official  log-book  of  the  ship  was  not  produced, 
but  it  was  proved  that  Smith,  M'Intyre,  Pamin  and 
Brown  had  severally  been  duly  convicted  on  the  25th 
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Jan.  at  Newport,  for  having  deserted  from  the  said 
vessel,  the  Sultana,  and  had  been  each  of  them  sen- 
tenced to  three  weeks*  hard  labour. 

The  appellant's  attorney  objected  that  there  was  no 
evidence  that  the  Sultana  was  a  British  ship ;  that  the 
evidence  of  the  master  that  she  was  such,  and  the  pro- 
duction of  the  articles  of  agreement  signed  by  the 
deserting  seamen,  which  were  in  the  form  required  by 
the  Merchant  Shipping  Act  1854,  was  not  sufficient 
proof  of  the  ship  being  a  British  vessel  in  the  absence 
of  the  certificate  of  registry,  which  he  contended  ought 
to  be  produced.  He  fuxther  contended  that,  in  the 
absence  of  the  official  log-book,  no  legal  evidence  was 
before  the  justices  in  proof  of  tho  men  named  in 
the  summons  being  deserters. 

The  justices  were  satisfied,  on  the  evidence  before 
them,  that  the  ship  was  a  British  vessel,  and  that  the 
seamen  named  in  the  summons  had  deserted  from  the 
vessel.  Sect.  244  of  the  Merchant  Shipping  Act 
1844  was  referred  to  in  reply  to  the  appellant's  ob- 
jection. 

Michael  Miles  proved  that  he  was  the  watchman 
employed  on  board  the  Sultana,  "  to  watch  the  ship 
and  see  nothing  went  out  of  her ;  that  he  was  going  on 
board  the  ship  at  twenty  minutes  to  six  on  Sunday 
night,  Jan.  22nd  •,  that  the  Sultana  was  lying  second 
ship  off  the  dock  wall,  a  Bremen  ship  being  moored 
next  to  her ;  that  he  then  and  there  saw  the  appellant 
Leary  standing  on  the  dock  wall,  and  saw  a  bag  of 
clothes  thrown  down  upon  the  wall,  and  one  of  Leary's 
men  take  away  the  bag.  Miles,  concluding  that  seamen 
were  deserting,  seised  the  bag  of  clothes  and  took  it 
from  the  man  who  was  carrying  it  away,  when 
mother  man,  a  sailor,  ran  up  and  said,  '  This  is  my 
bag*  and  pulled  it  away  from  the  watchman.  Leary 
stood  by  and  said  to  the  witness,  "  Mike,  go  on  board 
your  ship."  Miles  replied,  "No,  Leary;  yon  are 
carrying  on  a  pretty  game  here  to-night,  and  I  will 
report  yon  for  it." 

To  this  accusation  Leary  made  no  reply.  The 
watchman  then  proceeded  on  board  his  ship,  the 
Sultana,  and  in  order  to  reach  her  he  had  to  pass  over 
the  Bremen  ship  lying  next  the  quay  wall.  On  tho 
deck  of  the  Bremen  ship  he  saw  beds  and  other 
seamen's  effects  wrapped  up,  and  some  seamen  stand- 
ing by.  He  called  the  mate  of  tho  Bremen  ship  and 
asked  him  if  the  beds,  &&,  belonged  to  the  vessel  ? 
and  the  master  replied,  in  tho  hearing  of  Leary,  who 
was  then  standing  under  the  Bremen  ship's  bow,  that 
they  belonged  to  the  Sultana. 

It  was  then  proved  by  Lloyd,  the  respondent,  that  in 
consequence  of  the  information  he  had  received  from 
Captain  Brewster  and  the  watchman  Miles,  he  went 
with  the  other  police  officers  to  the  house  of  the  ap- 
pellant on  the  23rd  Jan.,  and  in  his  house  they  found 
four  of  the  eleven  men  who  had  deserted,  namely, 
Smith,  M'Intyre,  Pamin  and  Brown,  named  in  tho 
summons.  They  were  in  the  taproom  openly  ;  a  fifth 
man,  on  seeing  the  officers,  ran  away.  The  seamen  were 
taken  to  the  police  station,  and  on  the  following  day 
were  duly  convicted  before  two  justices  and  were 
severally  committed  to  prison  for  deserting  the  said 
ship. 

It  was  not  proved  that  Leary  was  present  or  in  his 
bouse  at  the  time  the  deserters  were  so  taken  out  of  it ; 
but  George  Bath,  one  of  the  police  officers,  who  went 
with  the  respondent  and  apprehended  the  seamen, 
proved  that  he  saw  Leary  in  the  street  in  the  evening 
of  the  day  on  which  the  four  seamen  were  taken  intib 
custody,  and  told  him  (Leary)  that  four  sailors  had 
been  apprehended  in  his  house  for  deserting  from  the 
Sultana.  Leary  replied,  "Is  that  all? '  The  witness 
said,  'Yes."  Leary  said,  "There  are  some  more 
there  ;  I  don't  want  them ;  they  came  to  me ;  the  cap- 
tain can  have  them  if  he  likes ;  they  shall  pay  me  for 
their  board  before  they  get  their  clothes." 


The  appellant's  attorney  having  contended  that  there 
was  no  evidence  to  show  that  the  bag  of  clothes  thrown 
from,  or  the  effects  found  upon,  the  Bremen  ship,  were 
part  of  the  effects  of  the  deserting  seamen  from  the 
Sultana,  and  that  the  appellant  did  not  know  the  men 
were  deserters ;  the  justices,  looking  at  all  the  circum- 
stances proved  in  evidence,  deemed  the  offence  proved, 
and  convicted  the  appellant  of  wilfully  harbouring 
Peter  Smith,  knowing  or  having  reason  to  believe'  he 
had  deserted  his  ship,  in  the  penalty  of  5/.,  including 
costs. 

The  question  for  the  consideration  of  the  court  was, 
whether  the  conviction  was  right  or  wrong  ? 

Dowdeswetl  appeared  for  the  appellant,  and  con- 
tended that  there  was  no  legal  evidence  that  the  Sul- 
tana was  a  registered  British  ship,  which  proof  was 
necessary  to  support  the  conviction:  (ss.  19,  109, 107, 
244,  257  of  the  17  &  18  Vict  c.  104,  Merchant  Ship- 
ping Act  1854.) 

No  one  appeared  for  the  respondent. 

Cur.  adv.  tulL 

July  7. — Blackburn,  J. — This  was  an  appeal 
against  a  conviction  on  an  information  under  the  257  th 
section  of  the  Merchant  Shipping  Act  1854,  for  har- 
bouring a  deserter  from  the  British  ship  Sultana.  On 
the  hearing  before  the  magistrates  no  certificate  of  the 
registry  of  tho  ship  having  been  produced,  an  objection 
was  taken  that  there  was  no  proof  that  the  ship  in 
question,  which  was  alleged  to  be  a  British  ship,  had 
been  registered  pursuant  to  the  requirements  of  the 
Act  in  question,  aod  that  the  information  could  there- 
fore not  be  sustained.  The  magistrates  having  over- 
ruled this  objection,  the  same  point  was  taken  before 
ns  upon  the  hearing  of  the  appeal,  and  wc  nre  of 
opinion  that  the  objection  is  well  founded  and  must 
prevail.  After  a  careful  consideration  of  the  Act,  we 
are  of  opinion  that  the  sections  coming  under  the  head 
of  discipline,  of  which  the  section  in  question  U  one, 
have  reference  to  British  ships  alone;  but  by  the  19th 
section  no  ship  required  to  be  registered  shall,  unless 
registered,  be  recognised  as  a  British  ship.  It  follows 
that  in  a  proceeding  in  which  it  becomes  necessary  to 
show  that  a  ship  is  a  British  ship,  proof  of  tho  ship 
having  been  registered  becomes  essential  to  invest  tho 
ship  with  the  character  of  a  British  ship.  Such  proof 
was  in  the  present  case  wanting,  and  the  absence  of  it 
ought,  in  our  opinion,  to  have  prevented  a  conviction 
from  taking  place.  We  therefore  hold  that  the  con- 
viction was  wrong,  and  must  be  reversed. 

Conviction  quashed* 

Wednesday,  Nov.  7. 

Fox  v.  Williams. 

Clerk  to  borough  justices — Partner  with  clerk  of  the 

peace  of  the  county — Interest  in  prosecutions—  5  <f  6 

Will  4,  c.  76,  «.  102. 
A.  and  D.  were  in  partnership  as  attorneys     A.  was 

clerk  to  the  borough  magistrates  ofN.,  ar.d  D.  was 

clerk  of  the  peace  for  the  county  of  M.t  to  the 

quarter  sessions  of  which  the  borough  justices  of  IT, 

committed  their  prisoners  for  trial. 
By  indenture  B.  released  all  interest  in  A.'s  fees  as 

clerk  to  the  borough  justices,  and  B.  released  all 

interest  in  A.'s  fees  as  clerk  of  the  peace  for  the 

county : 
Held,  that  litis  arrangement  exempted  A.  fvon    the 

operation  and  penalties  of  sect.  102  of  5  if  6  Wilt. 

4,  c.  76. 

This  was  an  action  for  a  libel  published  in  the  Star 
of  Gutent  newspaper  of  Feb.  18,  1860,  of  which  the 
defendant  is  the  proprietor. 

The  first  count  of  the  declaration  was  for  publishing 
the  report  of  a  meeting  of  ratepayers  of  the  borungh 
of  Newport,  at  which  some  strong  observations  were 
made  by  some  of  the  speakers,  on  the  plaintiff.  The 
second  count  was  for  a  libel  contained  in  an  article  in 
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the  same  paper,  commenting  on  the  subject.  Among 
other  pleas,  tbe  defendant  pleaded  a  justification  as  to 
part  of  the  libel. 

The  trial  took  place  before  Byles,  J.,  at  the  Hereford 
assizes,  and  a  verdict  was  found  for  the  plaintiff, 
damages  200/. 

It  appeared  that  the  plaintiff  and  a  Mr.  Prothero 
were  in  partnership  as  solicitors,  at  Newport,  Mon- 
mouthshire, and  had  been  so  for  some  time  prior  to  Jan. 
1857,  and  that  Mr.  Prothero  was  clerk  of  the  peace 
for  the  county  of  Monmouth,  and  Mr.  Fox  clerk  to  the 
justices  of  the  borough  of  Newport,  that  prisoners  and 
others  were  committed  for  trial  by  the  borough  justices 
to  the  quarter  sessions  at  Usk,  and  the  assises  for  the 
county,  that  Mr.  Prothero  as  clerk  of  the  peace  re- 
ceived fees  on  the  arraignment  and  trial  of  such  pri- 
soners, &c ;  that  Mr.  Prothero  and  Mi.  Fox,  as 
such  partners,  brought  their  fees,  &c,  prior  to  Jan. 
1857,  into  one  common  account.  In  consequence  of 
this  arrangement  much  litigation  took  place,  and 
ultimately  the  Court  of  Error  decided  that  Mr.  Fox 
was  acting  contrary  to  the  5  &  6  Will.  4,  c.  76, 
s.  102  (see  Reg.  v.  Fox,  I  L.  T.  Rep.  N.  S.  216),  and 
liable  to  an  indictment,  and  having  been  found  guilty 
upon  such  an  indictment  a  fine  of  Is.  was  imposed 
upon  him.  During  the  progress  of  the  litigation,  and 
before  the  decision  of  the  Court  of  Error,  Mr.  Fox,  and 
Mr.  Prothero  by  the  advice  of  counsel,  executed  the  fol- 
lowing indenture  to  avoid  the  effect  of  the  102nd 
section  of  the  above  statute. 

"  This  indenture,  made  the  1 1  th  March  1858,  between 
Charles  Prothero,  of  Newport,  in  the  county  of  Mon- 
mouth, gentleman,  of  the  one  part,  and  Charles  Burton 
Fox,  of  Newport  aforesaid,  gentleman,  of  the  other  part. 
Whereas  prior  to  and  since  the  1st  Jan.  1857,  the  said 
C.  P.  and  C.  B.  F.  have  carried  on  business  together  as 
attorneys  and  solicitors  at  Newport  aforesaid,  in  copart- 
nership, by  verbal  arrangement  only,  and  not  under 
any  deed  or  articles  of  copartnership.  And  whereas  no 
rest  or  division  of  profits  of  the  said  copartnership  hath 
ever  yet  been  made  or  taken  plaee.  And  whereas 
doubts  have  been  entertained  as  to  the  legality  or 
advisability  of  the  said  C.  P.,  who  is  clerk  of  the  peace 
for  the  county  of  Monmouth,  being  interested  or  taking 
any  share  in  the  fees  or  moneys  received  of  the  said 
C.  B.  F.  as  clerk  to  the  justices  of  the  borough  of 
Newport,  in  respect  of  prisoners  committed  for  trial  at 
the  general  or  quarter  sessions,  or  any  adjourned  ses- 
sions of  the  peace  for  the  county  of  Monmouth,  and  of 
the  said  C.  B.  F.  being  interested  in  or  taking  any 
share  in  the  fees  or  other  moneys  received  by  the  said 
C.  P.  as  clerk  of  the  peace  for  the  county  of  Monmouth, 
in  respect  of  prisoners  committed  for  trial  by  the  justices 
of  the  borough  of  Newport  aforesaid,  to  or  of  whom  the 
said  C.  B.  F.  is  the  clerk,  and  the  said  parties 
hereto  have  accordingly  agreed  to  enter  into 
these  presents  for  the  purpose  of  removing  such  doubts 
and  all  questions  relating  thereto.  Now  this  inden- 
ture witnesseth,  and  it  is  hereby  mutually  declared  and 
agreed  by  and  between  the  said  parties  hereto,  and 
each  of  them  the  said  C.  P.  and  C.  B.  F.  doth  hereby 
for  himself,  &c,  covenant,  agree  and  declare  to  and 
with  the  other  of  them,  his  heirs,  &c,  that  as  and 
from  the  1st  Jan.  1857,  and  henceforth  during  the 
continuance  of  the  partnership  between  the  said  C.  P. 
and  C.  B.  F.,  upon  any  and  every  rest  and  division  of  pro- 
fits by  and  between  the  said  partners,  or  their  or  either 
of  their  executors  or  administrators,  the  said  C.  P.,  his 
executors  or  administrators,  shall  not  take  or  receive, 
or  share  or  have  any  claim  or  interest  whatsoever  in 
all  or  any  of  the  fees  or  moneys  received  or  receivable 
by  or  payable  to  the  said  C.  B.  F.  as  clerk  to  the  jus- 
tices of  the  borough  of  Newport,  for  or  in  respect  of  all 
and  every,  or  any  prisoner  or  prisoneis,  or  other  per- 
son or  persons  whomsoever,  heretofore  committed,  or 
hereafter  to  be  committed  for  trial  by  the  justices  of 


the  borough  of  Newport  aforesaid,  or  any  one  or  m»re< 
of  them,  at  any  court  of  gaol  delivery,  or  general  or 
quarter  sessions,  or  any  adjourned  sessions  of  the  peice 
tor  the  county  of  Monmouth,  or  any  part  or  parts  of 
such  last-mentioned  fees  or  moneys  respectively.  And 
the  said  C.  P.  doth  hereby,  for  himself,  &&,  relinquish,, 
release  and  quit  claim  to  all  and  every  such  last-men- 
tioned fees  and  moneys,  and  every  part  and  p.rt* 
thereof  respectively,  and  all  share,  claim  and  interest 
whatsoever,  either  at  law  or  in  equity,  or  otherwise 
howsoever,  of  him  the  said  C.  P.  therein  or  thereto, 
and  doth  hereby  declare  that  the  said  C  B.  F.,  hi* 
executors  and  administrators,  shall  have,  take  and 
receive,  or  have  credit  for,  in  and  upon  any  and 
every  rest  or  division  of  profits  by  and  between 
the  said  partners  and  their  or  either  of  their  executors 
or  administrators,  the  whole  and  every  part  of  the  fees 
or  moneys  received  by  or  payable  to  him  the  said 
C.  B.  F.  as  clerk  of  the  justices  of  the  borough  of 
Newport  aforesaid,  for  or  in  respect  of  all  and  every, 
or  any  prisoner  or  prisoners,  or  other  person  or  pers  ns- 
whomsoever  heretofore  committed  or  hereafter  to  bo 
committed  for  trial  by  the  justices  of  the  borough  o£ 
Newport  aforesaid,  or  any  one  or  more  of  them,  at  any 
court  of  gaol  delivery  or  general  or  quarter  sessions, 
or  any  adjourned  sessions  of  the  peace  for  the  county  of 
Monmouth,  as  and  for  the  sole  proper  fees  and 
moneys  of  him  the  said  C.  B.  F.,  his  executors  and 
administrators,  and  for  his  and  their  own  absolute  use 
and  benefit.  And  further,  that  as  and  from  the  1st 
Jan.  1857,  and  henceforth  during  the  continuance  of 
the  said  copartnership,  upon  any  and  every  rest  an  L 
division  of  profits  by  and  between  the  said  parties 
hereto,  or  their,  or  either  of  their  executors  or  adminis- 
trators, the  said  C.  B.  F.,  his  executors  or  administra- 
tors, shall  not  receive  or  take  or  share,  or  have  any 
claim  or  interest  whatsoever  in  all  or  any  of  the  fees  or 
moneys  received  or  receivable  by  or  payable  to  the  said 
C.  P.  as  clerk  of  the  peace  of  or  for  the  county  «f 
Monmouth  or  otherwise  howsoever,  for  or  in  respect  of 
the  indictment,  arraignment,  prosecution,  conviction, 
trial,  sentence,  judgment,  or  acquittal,  or  other 
proceeding  whatsoever,  at  or  before  or  by  any 
court  of  gaol  delivery  or  general  or  quart*  r 
sessions,  or  any  adjourned  sessions  of  the  peace  for  the 
county  of  Monmouth,  of  all  and  every,  or  any  prisoner 
or  prisoners,  or  other  person  or  persons  whomsoever, 
heretofore  committed  or  hereafter  to  be  committed  for 
trial  by  the  justices  of  the  borough  of  Newport  afore- 
said, or  any  one  or  more  of  them,  at  any  court  of  gaol 
delivery,  or  general  or  quarter  sessions,  or  any  adjourned 
sessions  of  the  peace  for  the  county  of  Monmouth,  or 
any  part  or  parts  of  such  last-mentioned  fees  or  money* 
respectively.  And  the  said  C.  B.  F.  doth  hereby  f»r 
himself,  ofc.,  relinquish,  release,  and  quit  claim  to  all 
and  every  such  last-mentioned  fees  and  moneys,  and 
every  part  and  parts  thereof  respectively,  and  all  share, 
claim  and  interest  whatsoever,  either  at  law  or 
in  equity,  or  otherwise  howsoever  of  him  the  said 
C.  B.  F.,  therein  or  thereto.  And  doth  hereby 
declare  that  the  said  C.  P.,  his  executors  and 
administrators,  shall  have,  take  and  receive,  or  bare 
credit  for,  in  and  upon  any  and  every  rest  and  divi- 
sion of  profits  by  and  between  the  said  partners  and 
their  or  either  of  their  executors  or  administrators, 
the  whole  and  every  part  of  the  fees  or  moneys  received 
by  or  payable  to  him  the  said  C.  P.,  as  clerk  of  the 
peace  for  the  county  of  M.,  or  otherwise  howsoever,  Ut 
or  in  respect  of  the  indictment,  arraignment,  prosecu- 
tion, conviction,  trial,  sentence,  judgment  and  acquitul, 
or  other  proceeding  whatsoever  at  or  before,  or  by  any 
court  of  gaol  delivery,  or  general  or  quarter  session*,  or 
adjourned  sessions  of  the  peace  for  the  county  of  51.,  of 
all  and  every,  or  any  prisoner  or  prisoners,  or  other 
person  or  persons  whomsoever,  heretofore  committed  or 
hereafter  to  be  committed  for  trial  by  the  justices  of  the 
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'borough  of  X.  aforesaid,  or  any  one  or  more  of  them,  to 
or  it  any  court  of  gaol  delivery,  or  general  or  quarter 
scions,  or  adjourned  sessions  of  the  peace  for  the 
eouiry  of  M.,  as  and  for  tbe  sole  proper  fees  and  moneys 
of  him  the  said  C.  P.,  his  executors  and  administra- 
tors, and  for  his  and  their  own  absolute  use  and  benefit. 
In  witness,  &c" 

The  justices  having  taken  advice  as  to  the  effect  of 
the  deed,  resolved  to  continue  Mr.  Fox  in  his  office  as 
clerk  to  them.  Afterwards,  however,  at  a  meeting  of 
ratepayers  of  the  borough  of  Newport,  a  Mr.  Brown  and 
a  Mr.  Geo.  Williams  made  speeches  containing  libellous 
matter  upon  Mr.  Fox,  the  report  of  which  speeches, 
trith  some  unjustifiable  comments,  constituted 
tbe  libel  complained  of.  At  the  trial  Byles,  J. 
roledthat  the  operation  of  the  deed  of  March  1856, 
so  far  as  tho  prospective  part  of  the  deed  was  con- 
cerned, was  to  make  the  subsequent  acting  of  Mr.  Fox 
legal ;  but  reserved  leave  to  the  defendant  to  move  for 
a  new  trial  for  the  purpose  of  questioning  that  ruling. 

Huddleston  now  moved  accordingly,  and  also  for  a 
new  trial  on  the  ground  that  the  damages  were  exces- 
•sir*.  It  is  submitted  that  the  ruling  of  Byles,  J.  was 
a  misdirection ;  and  that  the  execution  of  the  deed  of 
March  1858  has  not  avoided  the  effect  of  Feet.  102  of 
tbe  5  &  6  WilL  4,  c  76.  By  sect  102  of  the  5  &  6 
Will.  4,  c  76,  after  giving  the  borough  justices  a 
power  to  appoint  a  clerk,  it  is  provided  "  that  it  shall  not 
be  lawful  for  the  said  justices  to  appoint  or  continue  as 
such  clerk  to  the  justices  any  alderman  or  councillor  of 
snch  borough,  or  clerk  of  the  peace  of  such  borough, 
or  the  partner  of  such  clerk  of  the  peace,  or  any  clerk 
or  person  in  the  employ  of  such  clerk  of  the  peace, 
provided  also  that  it  shall  not  be  lawful  for  the  said 
•clerk  to  the  justices,  by  himself  or  his  partner,  to  be 
directly  or  indirectly  interested  or  employed  in  the  pro- 
secution of  any  offender  committed  for  trial  by  the  jus- 
tices of  whom  he  shall  be  such  clerk  as  aforesaid,  or 
any  of  them,  at  any  court  of  gaol  delivery  or  general 
or  quarter  sessio  ns.  And  any  person  being  an  alder- 
man  or  councillor,  or  clerk  of  the  peace  of  any  borough, 
or  the  partner  or  clerk,  or  in  the  employ  of  such  clerk 
of  the  peace,  who  shall  act  as  clerk  to  the  jus- 
tices of  such  borough,  or  shall  otherwise  offend  in 
tbe  premises,  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  100/1,  one  moiety  thereof, 
to  the  treasurer  of  such  borough  to  be  paid,"  &c 
If  the  plaintiff  is  in  any  way  interested  by  himself  or 
his  partner  in  the  prosecution,  sect  102  is  contravened. 
Although  the  deed  deprives  the  one  of  any  pecuniary  in- 
terest he  derived  through  the  fees  of  the  other,  still  there 
is  an  indirect  interest  in  promoting  the  number  of  pro- 
secutions, and  it  may  be  that  the  clerks'  and  office  ex- 
reuses  requisite  for  the  purpose  of  conducting  them  are 
shared  in  common. 

Uill,  J.  left  the  court  to  consult  with  Byles,  J. 

Cockburx,  C.J. — Wo  have  been  informed  that 
Brles,  J.  is  not  dissatisfied  with  the  amount  of  damages, 
and,  con-idering  that  the  libel  is  admittedly  such  as 
cmnot  be  justified  on  the  ground  of  fair  comment,  and 
^'larges  that  the  arrangement  between  Mr.  Fox  and 
Mr.  Pruthero  is  not  a  bond  fide  one,  but  merely  colour- 
able and  fictitious,  the  verdict  ought  not  to  be  dis- 
turbed on  the  ground  of  the  amount  of  damages. 
As  to  the  point  of  misdirection,  I  also  think  that  there 
Is  no  ground  for  a  rule.  The  plaintiff  has  now  no  such 
interest  as  the  statute  contemplates.  He  has  no  pecu- 
niary interest  as  an  individual,  himself  or  by  his  partner, 
in  the  office.  The  only  interest  he  can  have  is  such  as 
a  man  has  in  the  advancement  of  the  pecuniary  profits 
of  a  brother  or  a  friend.  Whether  such  an  arrangement 
m  to  be  commended,  and  may  not  be  open  to  some  ob- 
servation, we  have  not  to  determine. 

WiGirrxAx,  J. — I  also  think  that  this  was  a  case 
for  substantial  damages,  and  that  a  rule  ought  not  to  be 
granted  on  this  ground.     If  there  had  been  any  evi- 


dence that  the  plaintiff  was  directly  or  indirectly  inter- 
ested in  the  profits  of  ihc  office  by  his  partner,  it  might 
have  been  different,  but  there  was  no  such  evidence. 

Hill,  J. — The  libel  went  far  beyond  a  bond  fide 
comment,  and  made  a  grave  imputation  on  the  profes- 
sional character  of  Mr.  Fox.  It  was  therefore  a  case 
for  substantial  damages.  After  the  execution  of  the 
deed  I  am  of  opinion  that  air.  Fox  did  not  by  himself 
or  his  partner  directly  or  indirectly  become  interested  in 
the  profits  of  the  office  within  the  meaning  of  the 
statute  ? 

Blackburn,  J.  concurred.  Rule  refined. 


Thursday,  Nov.  8. 
Ex  parte  The  Mayor  of  Birmingham. 
Status   of  mayor— Right  to  preside  as  chairman— 
Municipal  Corporation  Act,  5  <f  6  Will.  4,  c.  76, 
s.  57. 
The  mayor  of  a  borough  is  not  entitled  as  of  right, 
under  the  b7th  section  of  5  $  6  WilL  4,  c.  76,  to 
take  the  chair  at  the  gaol  sessions  and  othtr  meetings 
of  the  justices;  the  words  in  that  section  only  refer 
to  his  social  rank,  and  not  to  his  magisterial  autho- 
rity. 

The  BoUcUor-General  (TomHnson  with  him),  on  the 
part  of  the  mayor  of  Birmingham,  moved  for  a  rule 
calling  upon  the  justices  of  the  borough  to  show  cause 
why  a  mandamus  should  not  issue  commanding  them  to 
allow  the  mayor  of  the  said  borough  to  take  precedence 
and  to  preside  as  chairman  at  all  meetings  of  the  jus- 
tices at  which  he  should  be  present  and  where  a  chair- 
man should  be  required. 

By  the  affidavit  it  appeared  that  the  present  mayor, 
Thomas  Lloyd,  was  elected  to  the  office  in  1859,  the 
borough  being  a  corporation  under  5  &  6  WilL  4,  c  76. 
In  1859  a  separate  commission  of  the  peace  had  been 
granted  to  the  borough.  In  1859  disputes  having 
arisen  between  the  borough  justices  and  Sir  John  Rat- 
cliff,  the  then  mayor,  as  to  his  right  to  take  the  chair 
and  preside  over  the  gaol  and  other  sessions  and  meet- 
ings as  of  right,  by  virtue  of  his  office,  certain  of  the 
other  justices  of  the  borough  insisted  that  he  had  no  such 
right,  and  they  then  elected  another  of  their  number  to 
perform  tbe  duties  of  chairman. 

On  the  9th  Jan.  last,  at  a  gaol  session,  there  were 
present  thirteen  justices,  including  the  mayor.  When 
the  business  was  about  to  commence  the  mayor  took 
the  chair  and  invited  the  other  justices  present  to  pro- 
ceed with  the  business,  whereupon  a  discussion  arose  as 
to  tbe  right  to  act  as  chairman,  and  a  motion  was 
made,  seconded  and  carried,  that  Mr.  Wart  should  take 
the  chair.  The  mayor  thereupon  left  the  chair  and  the 
council  chamber,  after  protesting  against  the  proceed- 
ings, and  the  justices  proceeded  with  tbe  business.  The 
mayor  now  stated  in  his  affidavit  that  he  had  made 
inquiries  as  to  the  practice  of  other  principal  boroughs 
and  cities,  and  found  that  it  was  the  general  and  un- 
challenged practice  of  the  mayor  to  take  the  chair  as 
of  right  and  by  virtue  of  his  office.  In  the  present 
case  the  mayor  has  applied  to  the  Home  Secretary,  who 
took  the  opinion  of  the  law  officers  of  the  Crown,  who 
were  of  opinion  that  the  mayor  was  entitled  as  of  right 
under  the  Municipal  Corporation  Act.  After  the  mayor 
had  returned  from  the  meeting,  the  justices  sent  him 
a  memorandum,  stating  that  he  had  no  right  to  preside ; 
that  the  justices  were  independent  of  the  town  council ; 
that  all  justices  were  in  the  eye  of  the  law  equal 
and  that,  in  fact,  they  could  carry  on  the  business  with- 
out appointing  a  chairman,  or  elect  whom  they  thought 
proper;  that  they  had  taken  the  opinion  of  counsel* 
and  that  they  determined  to  insist  on  their  right  to 
appoint  their  own  chairman  until  they  should  be  com- 
manded by  this  court  to  do  otherwise. 

It  was  now  argued  that  the  Municipal  Corporation 
Act,  6  &  7  Will.  4,  c  76,  s.  57,  gives  the  mayor  for 
the  time  being  of  every  borough,  during  the  time  of 
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lib  mayoralty,  precedence  in  all  places  within  the 
borough ;  and  that  the  present  was  the  proper  and  only 
way  to  insist  on  such  right.  [Wightmav,  J. — Are  all 
justices  of  the  peace  equal  in  the  eye  of  the  law  ?  I 
don't  find  words  that  the  mayor  is  to  have  precedence 
as  a  justice  of  the  peace.  Blackburn,  J. — It  merely 
means  precedence  in  point  of  dignity.] 

Cockburn,  C.J. — It  is  a  proper  mark  of  respect  to 
place  the  mayor  in  the  chair,  bat  there  can  be  no  com- 
pulsion. The  words  in  the  statute  plainly  refer  to  the 
mayor's  social  rank,  and  not  to  his  magisterial  authority. 

Itule  refined. 

Friday,  Nov.  9. 

Bosanquet  v.  Heath. 

Heath  r.  Bosanquet. 

Exlesiastical  law — Chapel — Proprietary — Riff  his. 

A  churchwarden  of  a  parish,  as  such,  has  no  rights 
over  a  proprietary  chapel  in  the  parish  devoted  to 
the  performance  of  divine  service  according  to  the 
rites  of  the  Established  Church. 

The  proprietor  of  an  uncjonsecrated  chapel,  though  open 

for  the  performance  of  divine  service  according  to 

the  rites  of  the  Established  Church,  has  a  right  to 

request  any  one  therein  to  depart,  and,  if  he  re/uses, 

to  remove  him  by  ordinary  legal  measures, 

Bosanquet  v.  Heath, 

Declaration  for  an  assault  and  false  imprisonment. 

Pie  is: — That  the  defendant  was  possessed  of  a 
chapel  wherein  the  plaintiff  was  trespassing  and  doing 
damage ;  that  the  defendant  requested  the  plaintiff  to 
leave  the  chapel,  which  the  plaintiff  refused  to  do, 
«*  whereupon  the  defendant  gently  laid  his  hands  upon 
the  plaintiff  to  remove  him,  doing  no  more  titan  was 
necessary  for  that  purpose,  which  is  the  alleged  assault 
complained  of,  and  thereupon  the  plaintiff  being  still  in 
Abe  said  house  resisted  and  assaulted  the  defendant, 
who  thereupon  necessarily  committed  the  other  tres- 
spasses in  his  own  defence,  and  in  defence  of  the  said 
•Chapel  of  the  defendant. 

Replication. — That  the  plaintiff  being  vicar  and  in- 
cumbent of  the  parish  of  Enfield,  had  dedicated  and 
devoted  the  said  chapel,  the  same  being  situate  in  the 
asid  parish,  and  within  the  diocese  and  jurisdiction  of 
.she  Bishop  of  London,  to  the  worship  of  God  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of 
England  as  by  law  established,  for  the  celebration  of 
-which  said  worship  in  the  said  chapel  the  said  bishop 
Jiad  duly  granted  his  licence  according  to  law,  and 
which  said  licence  was  at  the  said  time  when,  &c  in 
full  force.  That  the  plaintiff  was  at  the  said  time 
when,  &c  one  of  the  churchwardens  of  the  said  parish, 
and  an  inhabitant  and  parishioner  of  the  same,  and 
that  at  the  said  time  when,  &&,  the  same  being 
Sunday,  the  said  chapel  being  then  open,  with  the 
defendant's  consent,  for  the  purpose  of  celebrating 
divine  service  there,  and  such  service  being  about  to 
commence,  the  plaintiff  went  into  and  was  in  the  said 
chapel  fur  the  purpose  of  joining  in  the  celebration  of 
divine  worship  therein,  according  to  the  rites  and  cere- 
monies aforesaid,  and  of  worshipping  God  therein  ac- 
cording to  the  same,  and  was  desirous  of  remaining 
therein  for  the  purposes  aforesaid. 
Demurrer  thereto  and  joinder. 

Heath  v.  Bosanquet 

Trespass  for  breaking  and  entering  a  messuage, 
chapel  and  premises  of  the  plaintiff  at  Clay-hill,  in  the 
parish  of  Enfield,  Middlesex,  and  breaking  open  a  box 
and  taking  away  plate,  velvet  and  furniture. 

Pleas:— 1.  That  the  said  chapel  was  within  the 
diocese  and  jurisdiction  of  the  Bishop  of  London,  and 
was  dedicated  by  the  plaintiff,  then  being  the  vicar  and 
incumbent  of  the  parish  ef  Enfield,  to  the  worship  of 


God  according  to  the  rites  and  ceremonies  of  the  Church 
of  England  as  by  law  established,  for  the  celebration  of 
which  said  worship  in  the  said  chapel  the  bishop  had 
duly  granted  his  licence  according  to  the  statutes  in 
that  behalf.    That  defendant  was  one  of  the  church- 
wardens of  the  said  parish,  and  an  inhabitant  and 
parishioner,  there  then  being  no  chapelwarden  of  the 
said  chapel,  and  that  at  the  said  time  when,  &c,  the 
same  being  Sunday,  and  being  one  of  the  usual  dap 
for  the  celebration  of  divine  service  and  of  the  Lord's 
Supper  in  the  said  chapel,  the  said  chapel  bring  then 
with  the  plaintiff's  assent  open  for  the  celebrating 
divine  service  therein,  and  for  the  administration  of  the 
sacrament  of  the  Lord's  Supper,  the  defendant  went 
into  and  was  and  remained  in  the  said  chapel  for  the 
purpose  of  joining  in  the  celebration  of  divine  worship 
therein  according  to  the  rights  and  ceremonies  afore- 
said, &c    2.  Justifying  breaking  open  the  box  and 
taking  the  plate  for  the  purpose  of  collecting  the  alms 
at  the  offertory  as  churchwarden  as  aforesaid.   3  and  4. 
Justifying  the  trespasses  as  to  the  velvet  and  rorninve, 
as    churchwarden  as  aforesaid,  for    the   purpose  of 
arranging  the  communion-table  and  walls  adjacent, 
according  to  the  rites  of  the  Established  Church. 
Demurrers  to  the  pleas  and  joinder  therein. 
M.    Smith    {Coleridge   with  him)  for  the  viear. 
— What    is    called   a   chapel   in    the   pleadings  is 
a    mere    secular    building   in    point   of  law,  and 
the    defendant,    as    churchwarden     of   the    parish, 
had  no  right  in  the.  chapel.    It  does  not  appear  that 
the  chapel  has  been  consecrated  to  the  service  of  the 
Church  of  England,  and  the  public  have  no  right  to 
the   use  of  it :  (3  Instit  203.)     The  licence  to  the 
clerk  to  perform  divine  service  in  the  building  is  only 
a  personal  licence.     [Cockburn,  C.J. — What  is  then 
to  prevent  the  proprietor  charging  one  shilling  admis- 
sion to  each  person  ?]    Nothing:  (Moysey  v.  flikoatt, 
2  Hag.  30 ;  Farnworth  v.  Bishop  of  Chester,  4  B.  & 
C.  553.) 

Field  (Bovill  with  him)  for  Captain  Bosanquet,  the 
churchwarden. — The  vicar  in  his  plea  calls  the  building 
a  chapel,  and,  as  against  him,  that  must  be  taken  to  mean 
a  legal  chapel.  It  is  quite  consistent  with  the  pleadings 
that  this  is  a  chapel  of  ease.  The  defendant  Bosanquet 
could  not  be  turned  out  according  to  the  52  Geo.  3,  c. 
159,  s.  11.  [Cockburk,  CJ.— The  chapel  being 
open  for  service,  the  plaintiff  might  not  be  a  trespasser 
for  entering ;  but  the  proprietor  has  a  right  to  deter- 
mine the  licence  to  enter  at  any  moment  J 

Cockburn,  C.J. — This  case  is  free  from  any  doubt 
We  have  not  to  determine  the  intrinsic  merits  of  the 
case,  but  what  is  the  law.  The  pleadings)  disclose  onlj 
that  this  was  a  chapel,  and  we  are  bound  to  construe  it 
as  merely  a  private  proprietary  chapel,  dedicated  by  the 
owner  to  the  performance  of  divine  service,  according 
to  the  rites  of  the  Church  of  England,  retaining  over 
it  his  rights  of  property,  and  never  intending  to 
divest  his  right  of  property  over  it,  or  to  dedicate  it  to 
the  parish  at  large.  The  owner  therefore  has  a  right 
to  prescribe  what  persons  shall  or  shall  not  remain  in 
it ;  and  where  a  person,  as  here,  claims  a  right  to  be 
there,  he  may  call  on  him  to  depart,  and  if  he  will 
not,  he  may  remove  him  in  a  legal  way.  Our  judgment 
ought  therefore  to  be  for  the  vicar. 

Hill,  J. — I  am  of  the  same  opinion.  The  facts  in 
the  case  are  these :  This  is  a  private  chapel,  not  con- 
secrated for  the  use  of  the  parish,  and  therefore  the 
owner  retained  his  rights  of  property  over  it,  and 
though  open,  it  must  be  considered  as  open  for  the  pat- 
pose  of  private  worship. 

Blackburn,  J. — I  am  of  the  same  opinion.  Mr. 
Heath  is  on  these  pleadings  the  proprietor  of  the 
chapel  It  was  contended  that  he  was  bound  to  admit 
Captain  Bosanquet,  because  the  chapel  was  open  for 
divine  service,  but  there  is  no  authority  for  that. 

Judgment  Jar  the  vicar. 
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Reg.  on  the  Prosecution  of  The  Guardians  of  the  Strand  Union,  &c. 


[Q.  B. 


Saturday,  Nov.  10.  I  pellants,  that  the  lunatic  was,  at  the  time  of  his  being' 

Beg.  on  the  prosecution  of  Tub  Guardians  op  the   conveyed  to  the  asylum,  exempt  from  removal  to  the 


Poor  of  tub  Strand  Union  (respondents)  and 
The  Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  of  St.  Giles-in-the- 
Fields  (appellants). 

Ordtr  of  removal — Lunatic  pauper — Unemancipated 
child—Status  of  irremovability  of  father — Order  of 
maintenance. 

The  uaemandpated  child  of  a  person  who  has  acquired 
the  status  of  irremovability  becomes  thereby  himself 
irremovable,  so  that  an  order  of  maintenance  made 
teith  reference  to  himself  as  a  lunatic  pauper  should 
not  be  made  upon  his  parish  of  settlement,  but  upon 
the  parish  where  he  has  obtained  his  status  ofirre- 
moeability. 

The  parish  of  settlement  of  A,  was  St.  GiUs-in-the- 
Ftelds,  but  he  obtained  the  status  of  irremovability 
by  residence  in  St.  Anne's,  Westminster.  B,  his 
unemancipated  child,  being  a  lunatic  pauper,  was  re- 
moved to  em  asylum,  and  an  order  of  maintenance 
was  made  upon  St.  Giles-in-the-Fields : 
UdK  Osnt  upon  a  proper  construction  of  the  9  <f  10 
Vict,  c  66,  #.  I,  11  £  12  Viet,  c  111,  s.  \,  and  the 
16  4  17  Vict,  c  97,  s.  102,  the  order  should  have 
o*w  made  upon  SL  Anne's,  Westminster,  and  was 
therefore  bad. 

TiiU  iras  a  case  stated  for  the  opinion  of  this  court 
radcr  the  provisions  of  the  12  &  13  Vict  c.  45,  s.  11. 
It  was  stated  that  on  the  17th  Oct.  1854  James 
JUudall,  who  was  then  eighteen  years  of  age,  was  living 
onetaancipated  with  his  father  Thomas  Randall  (who  is 
Hill  alive),  in  the  parish  of  St  Anne,  Westminster,  in 
tk  Strand  Union,  Middlesex,  and  on  that  day  the  said 
Janes  Randall  having  become  insane,  was  removed  to 
the  county  lunatic  asylum,  and  has  been  maintained 
therein  ever  since,  and  ever  since  and  during  this 
period  has  been  and  still  is  there  as  a  pauper  lunatic. 
He  never  gained  a  settlement  in  his  own  right.  At  the 
time  of  his  removal  to  the  asylum  his  father  was  legally 
attled  in  the  parish  of  St  Giles-in-the-Fields,  Middle- 
sex, by  reason  of  having  gained  a  settlement  in  such 
paroh  by  renting  a  tenement,  and  which  settlement  the 
wul  Thomas  Randall  still  retains.  The  said  Thomas 
fondall  and  his  said  son  James  Randall  the  lunatic, 
who  Hred  with  him  as  part  of  his  family,  had  each 
raided  for  five  years  and  upwards  in  the  said  parish 
«  St,  Anne,  Westminster,  next  before  the  17th  Oct 
1954,  when  such  lunatic  was  removed  to  the  said 
a'jlwn.  After  his  son's  removal  to  the  asylum,Thomas 
PandalJ  continued  to  reside  in  the  said  parish  of  St 

Ann*   Wii<im*i     i  —&!i     a.1 .  . 


Aane,  Westminster,  until  three  years  ago,  when  he 
left  the  parish  without  any  intention  of  returning 
thereto,  and  he  has,  in  fact,  never  since  returned 
thereto.  After  the  lunatic  had  been  sent  to  the  asylum, 
aoi  down  to  the  15th  Sept  1859,  his  maintenance  and 
«P?ort  therein  were  charged  to  the  common  fund  of 
the  Strand  Union,  but  after  the  last-mentioned  day, 
being  that  on  which  it  was  discovered  that  his  father  had 
Wt  such  parish  in  the  manner  hereinbefore  mentioned, 
the  cost  of  such  maintenance  and  support  were  as  to 
tje  twelve  months  immediately  preceding  the  said  15th 
Sept,  transferred  and  for  the  future  charged  to  the 
acewmt  of  the  said  parish  of  St  Anne  with  the  said 
anion.  On  the  11th  Oct  1859  the  order  now  appealed 
against  was  made,  under  the  16  &  17  Vict  c  97,  s.  97, 
adjudging  the  settlement  of  the  said  lunatic  to  be  in 
the  parish  of  St  Giles-in-the-Fields,  and  the  guardians 
« the  poor  of  such  parish  were  ordered  to  pay  the  ex- 
penses incurred  and  paid  in  supporting  the  lunatic  in 
Uie  asyiom  within  the  preceding  twelve  months  to  the 
SJ™«»  <*  the  poor  of  the  Strand  Union,  and  were 
*w  ordered  to  pay  for  the  support  of  the  said  lunatic 
iw  part  of  such  expenses  paid  or  incurred  since  the 
*w  15th  Sept  to  the  11th  Oct  1859  amounts  to  ZL 


parish  of  his  settlement,  by  reason  of  a  provision  in  the 
9  &  10  Met.  c.  66;  that  under  the  16  &  17  Vict.  c. 
97,  s.  102,  the  order  ought  not  to  have  been  made,  and 
that    such    lunatic  ought  to  continue  to  be  main- 
tained in  the  said  asylum  out  of  the  common  fund 
of  the  Strand  Union.    The  appellants  also  contend 
that  if  any  such  order  may  be  made,  it  ought  not  to 
direct  the  payment  of  expenses  incurred  before  the 
date  thereof;  or,  at  all  events,  ought  not  to  direct  the. 
payment  of  expenses  incurred  before  the  said  15th 
Sept.  1859.     It  was  contended  on  the  part  of  the  re- 
spondents, that  if  the  said  lunatic  was  exempt  from 
removal,  as  alleged  by  the  appellants,   such  lunatic 
being,   as    the    respondents   contend,  unemancipated 
when  his  father  left  the  parish  of  St  Anne  as  before 
mentioned,  and  having,  as  the  respondents  contend,  no 
other  settlement  than  that  of  his  father,  ceased  to  be 
exempt  from  removal  by  reason  of  any  provision  in  the 
9  &  10  Vict  c  66,  and  that  the  order  was  properly 
made  in  its  terms  on  the  parish  where  the  lunatic  was 
settled. 
The  questions  for  the  opinion  of  the  court  were — 
First,  whether  any  order  can  lawfully  be  made  on 
the  said  parish  of  St  Giles  for  payment  by  the  said 
parish  of  expenses  for  the  lodging,  medicine,  clothing* 
and  care  of  the  said  lunatic  in  the  said  asylum? 

Secondly,  whether,  assuming  that  any  such  order 
may  be  made,  the  payment  of  past  expenses  may,  byj 
such  order,  be  ordered  to  be  made  ? 

Thirdly,  whether,  if  the  payment  of  past  expenses- 
may  be  so  ordered,  all  the  expenses  incurred  during 
the  twelve  months  next  before  the  order,  or  such  part 
only  as  may  have  been  incurred  since  the  said  15th 
Sept  1859,  may  and  ought  to  be  directed  to  be  made 
by  such  order? 

If  the  first  question  ought  to  be  answered  in  the 
affirmative,  the  order  is  to  be  confirmed ;  but  if  in  the 
negative,  the  order  is  to  be  quashed. 

The  second  and  third  questions  were  given  up  by 
the  appellants  upon  the  argument. 

By  the  9  &  10  Vict  c.  66,  s.  1,  it  is  enacted  that 
"  no  person  shall  be  removed,  nor  shall  any  warrant 
be  granted  for  the  removal  of  any  person  from  any 
parish  in  which  such  person  shall  have  resided  for  five 
years  next  before  the  application  for  the  warrant  .  . 
.  .  Provided  always,  that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settle- 
ment than  his  or  her  own,  such  wife  and  children  shall 
be  removeable  whenever  he  or  she  is  immoveable,  and 
shall  not  be  removeable  when  he  or  she  is  not  re- 
moveable." 

This  last  proviso  was  repealed  by  the  11  &  12  Vict 
c  111,  s.  I,  and  the  following  enacted  in  its  stead : 
"  That  the  said  last  proviso  be  repealed,  and  that  in- 
stead thereof  the  following  be  enacted :  Provided  always 
that  whenever  any  person  should  have  a  wife  or  chil- 
dren having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  should  be  removeable  from  any 
parish  or  place  from  which  he  or  she  would  be  remove- 
able  notwithstanding  any  provisions  of  the  said  recited 
Act,  and  should  not  be  removeable  from  any  parish  or 
place  from  which  he  or  she  would  not  be  removeable 
by  reason  of  any  provision  in  the  said  recited  Act" 

By  the  16  &  17  Met  c  97,  s.  102,  it  is  enacted : 
"  That  all  the  expenses  incurred  since  the  29th  day  of 
September  1853,  or  hereafter  to  be  incurred  in  and 
about  the  examination,  bringing  before  a  justice  or 
justices,  removal,  lodging,  maintenance,  medicine, 
clothing  and  care  of  a  pauper  lunatic  heretofore  or  here- 
after removed  to  an  asylum,  registered  hospital,  or 
licensed  house  under  the  authority  of  this  or  any  other 
Act,  who  would  at  the  time  of  his  being  conveyed  to 
such  asylum,  hospital,  or  house  have  been  exempt  from 


ana  no  more.    It  is  contended,  on  the  part  of  the  ap- 1  removal  to  the  parish  of  his  settlement  or  the  country 
[Mao.  Gas.]  2  D 
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Ex  parte  Green,  re  Rand  and  another  v.  Green  and  another. 


[Q.  B. 


of  his  birth  by  reason  of  some  provision  in  the  Act  of 
the  session  holden  in  the  ninth  and  tenth  years  of  her 
Majesty,  chapter  sixty-six,  shall  be  paid  by  the  guar- 
dians of  the  parish  wherein  snch  lunatic  shall  have 
acquired  snch  exemption  if  such  parish  be  subject  to  a 
separate  board  of  guardians,  or  by  the  overseers  of  such 
parish  where  the  same  is  not  subject  to  such  separate 
board,"  &c 

Poland  now  appeared  on  behalf  of  the  respondents, 
and  contended  that  the  order  was  valid,  for  that  the 
lunatic  had  not  himself  acquired  such  a  stalut  of 
irremovability  as  is  contemplated  by  the  102nd  sec- 
tion of  the  16  &  17  Vict,  c  97,  that  section  only  re- 
ferring to  the  irremovability  mentioned  in  the  9  &  10 
Vict  c  66,  and  not  to  the  irremovability  of  a  child  as 
referred  to  in  the  11  &  12  Vict  c  111,  s.  1 ;  and 
that  at  all  events,  as  the  irremovability  of  the  child 
continued  only  so  long  as  the  parent  continued  irre- 
movable, its  own  irremovability  ceased  when  its  father 
lost  his  irremovability  by  quitting  the  parish  of  St 
Anne  three  years  ago :  (Reg.  ▼.  Cudham,  28  L.  J. 
105,  M.  C. ;  R.  r.SL  Anns,  Blackfriars,  2  EH  &  BL 
440.) 

Keane,  for  the  appellants,  argued  that  the  order  was 
had,  for  that  the  chud  having  at  the  time  of  the  order 
acquired  through  its  father  the  status  of  irremovability, 
came  within  the  provision  of  sect.  102  of  the  16  &  17 
Vict  c  97 :  (Reg.  t.  Elvet,  29  L.  J.  17,  M.  C.) 
(He  was  stopped  by  the  court) 

Cockburv,  C  J. — The  whole  force  of  Mr.  Poland's 
argument  rests  upon  the  contention  that  the  proviso  in 
the  11  &  12  Vict  c  111,  is  not  to  be  considered  as  a 
part  of  the  9  &  10  Vict  c  66.  If  it  is  to  be  con- 
sidered as  a  part  of  it,  then  the  case  comes  within 
the  express  provision  of  the  16  &  17  Vict  c  97, 
a.  102.  Now  it  is  clear  to  my  mind  that  the  proviso 
of  the  11&12  Vict  c  111,  was  intended  to  be  a  sub- 
stitution of  the  proviso  in  the  9  &  10  Vict  a  66, 
and  that  the  meaning  of  the  Legislature  was  to  incor- 
porate the  provision  of  the  subsequent  Act  into  the 
former  one,  and  with  reference  therefore  to  the  16  &  17 
Vict  c.  97,  s.  102,  that  the  second  Act  should  be  con- 
sidered as  a  part  of  the  first  Act 

Blackbubs,  J. — I  think  so  too.  The  words  of 
the  102nd  section  of  the  16  &  17  Vict  a  97,  are  that 
all  expenses  incurred  with  reference  to  a  lunatic  pauper 
removed  under  the  authority  of  the  Act,  "who 
would  at  the  time  of  his  being  conveyed  to  such 
asylum,  hospital,  or  licensed  house  under  the  autho- 
rity of  this  or  any  other  Act,  have  been  exempt  from 
removal  to  the  parish  of  his  settlement  or  the  country 
of  his  birth,  by  reason  of  some  provision  in  the  Act  of 
the  session  holden  in  the  ninth  and  tenth  years  of 
her  Majesty,  chapter  sixty-six,  shall  be  paid  by  the 
guardians  of  the  parish  wherein  such  lunatic  shall  have 
acquired  such  exemption."  The  first  question  is, 
whether  the  lunatic,  when  he  was  conveyed  to  the 
asylum,  had  acquired  an  exemption  from  removal  under 
the  9  &  10  Vict  c  66  ?  Now  in  that  statute  the 
first  provision  is  that  a  person  who  has  resided 
for  five  years  in  a  parish  should  not  be  removed  from 
it,  and  then  there  is  a  proviso  which  was  afterwards 

rled  by  the  11  ft  12  Vict  c  111,  and  another 
Stated  for  it,  and  the  effect  of  that  subsequent 
Proviso  is,  that  it  becomes  a  portion  of  the  former  Act 
f  with  the  assistance  of  the  two  statutes  the  lunatic 
was  irremovable  at  the  time  the  order  was  made, 
then  comes  the  next  question,  whether  in  this  case  the 
lunatic  pauper  was  exempt  from  removal  ?  The  lan- 
guage used  in  the  case  of  Reg.  v.  Ehet  is  very  strong 
upon  this  point,  showing  that  a  child  obtains  irremov- 
ability, though  only  through  its  parent  It  may  be  that 
the  effect  of  this  is,  that  a  lunatic  pauper  may  be  a 
burden  to  the  parish,  even  after  the  parent  has  ceased 
to  be  irremovable,  but  the  Legislature  may  have  in- 
tended thatj  irrespective  of  such  questions,  it  was  de- 


sirable to  settle  the  question  of  liability  at  once.  The 
order  was  therefore  not  properly  made,  and  there  most 
be  judgment  for  the  appellants. 

Judgment  for  tie  appellants  without  costsJfa) 

Monday,  Nov.  12. 
Ex  parte  Green,  re  Rand  and  another  r. 
Green  and  another. 
Prohibition  to  Arches   Court— ChMrchrote—Ntitk* 

of  meeting. 
"  Notice  is  hereby  given,  the  churchwardens  and  ova-- 
sesrs,  and  other  principal  inhabitants  of  this  parish, 
are  requested   to  meet  in  the  vestry  on  the  MA 
July,  <fc,  to  examine  the  churchwardens'  "aaxnmti, 
and  to  grant  a  rate:n 
Held,  a  sufficient  notice;  this  court  refusing  a  writ 
of  prohibition  to  the  Ecclesiastical  Court  to  step  a 
suit  for  subtraction  of  church-rates,  the  defendant 
having  neglected  his  right  of  appeal. 
PhUbrick  moved  for  a  rule  calling  on  the  plaintiff 
and  the  judge  of  the  Arches  Court  to  show  cause  wot 
a  writ  of  prohibition  should  not  issue  to  prevent  the 
judge  from  further  proceeding  in  a  suit  of  subtraction 
of  church-rates.    The  libel  had  been  opposed,  but  was 
admitted  by  the  court,  and  the  defendant  ordered  to 
bring  in  his  defensive  allegation.    The  first  article  of 
the  libel  alleged  that  the  parish  church  of  Hsdleign, 
in  the  county  of  Suffolk,  was  ont  of  repair,  and  that 
there  were  no  funds  out  of  which  the  expense  could  be 
defrayed ;   that  on  the  14th  July  1858  the  church- 
wardens  and  other  ratepayers  met  in  the  vestry-room 
to  make  a  rate,  when  certain  proceedings  took  place, 
and  on  a  poll  being  demanded  by  the  churchwardens, 
a  church-rate  was  carried.    The  second  article  referred 
to  certain  paper  writings,  one  of  which  was  the  follow- 
ing notice  of  the  said  vestry  meeting,  which  notice  it 
was  contended  was  insufficient    It  was  as  follows  :— 
"  Notice  is  hereby  given,  the  churchwardens,  overseen 
and  other  principal  inhabitants  of  this  parish,  sre  re- 
quested to  meet  in  the  vestry  on  Wednesday,  the  14th 
July  instant,  at  half-past  nine  o'clock  in  the  forenoon, 
to  examine  the  churchwardens*  accounts  and  to  grant 
them  a  rate.    Given  under  our  hands  this  3rd  day  of 
July  1858.  Joseph  Band,  William  Grimwade,  Church- 
wardens."   It  was  contended  in  the  Arches  Court  that 
the  above  notice  was  defective,  but  the  judge  (Dr. 
Lushington)  overruled  the  objection,  and  desired  the 
defendant  to  bring  in  his  defensive  allegations.    It  was 
now  contended  that  such  decision  of  the  judge  was  sa 
error  in  point  of  law.    At  the  present  time  vestry 
meetings  are  regulated  by  Sturges  Bourne's  Act,  58 
Geo.  8,  c.  89,  which  enacts   that    "do   vestry  or 
meeting  of  the  inhabitants  in  vestry  of  or  for  any 
parish    shall   be   holden   until   public   notice  shall 
have  been  given  of  such  vestry,  and  of  the  place  and 
time  of  holding  the  same,  and  of  the  special  purpose 
thereof,  three  days  at  the  least  before  the  day  to  be 
appointed  for  holding  such  vestry."    This  notice  is 
informal  and  incorrect ;  first,  it  is  not  addressed  to  all 
who  had  a  right  to  attend,  but  only  to  the  church- 
wardens, overseers,  and  other  principal  inhabitants ; 
secondly,  no  parish  is  named  ;  thirdly,  it  is  not  stated 
what  rate  it  u  proposed  to  make.    [Hill,  J.  referred  to 
the  case  of  Griffin  v.  E0is,UK.  &  E.  743, asshowing 
that  the  mew  admission  of  a  pleading  by  an  ecckaas- 
tical  court  proving  a  rate  void  at  common  law,  «s 
not  sufficient  to  enable  this  court  to  grant  a  prohibi- 
tion.1     Blunt  v.  Hanoood,  8  A  &  E.  610;  GowH  *. 
Capper,  5  East,  345  ;  G are  v.  Capper,  3  East,  472, 
are  in  defendants'  favour,  and  have  never  been  over- 
ruled.   [Hill,  J.— Yes,  but  the  case  of  Grtffinr.BBs 
was  decided  on  demurrer,  and  might  have  been  ap- 
pealed against]    It  does  not  overrule  the  case  referred 
to.    He  also  referred  to  Richetts  v.  Bodenham,  4  A-  & 

(a)  Wlghtman,  J.  was  la  the  Ooart  of  ftoaate,  ss4 
Hill,  J.  la  the  Court  for  Crown  Cases  Reserved. 
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Q.  B.] 


Ex  parte  William  Thompson — Somerville  v.  Mireiiou3e. 


[Q.  B. 


E.  433.  The  judge  has  decided  that  this  notice  is  suffi- 
cient. Defendant  says  he  ought  to  have  rejected  the 
libel  altogether,  and  that  he  was  wrong  in  his  con- 
struction of  the  statute.  [Cockburn,  CJ.— All  the 
inhabitants  of  the  parish  are  entitled  to  he  present,  bnt 
onlj  thro  who  are  rated  are  entitled  to  vote.  You 
cannot  contend  that  the  notice  would  be  bad  if  the 
word  "  principal "  had  been  left  out.  Was  this  ob- 
jection taken  in  the  Ecclesiastical  Court  ?]  Yes,  and 
It  was  overruled  by  the  judge.  [Cockburn,  CJ. — 
It  does  not  seem  to  me  that  this  form  of  notice 
would  prevent  any  one  from  attending  and  exer- 
cising their  rights ;  the  request  to  meet  in  the  vestry 
is  the  same  as  if  the  notice  had  said  the  vestry 
of  the  parish  on  the  church-door  of  which  this  notice  is 
stuck.  The  defendant  might  have  appealed  to  the  Privy 
Council.]  No  donbt  blame  attaches  to  the  defendant 
for  allowing  the  time  to  appeal  to  go  by.  A  similar 
application  to  the  present  had  been  made  to  the  C.  P. 
and  refused.  The  Act  requires  that  notice  should  be 
preo  to  all  the  parishioners,  not  alone  to  the  principal 
parishioners,  and  this  notice  might  well  include  lodgers ; 
H  ongfat  to  have  been  addressed  to  the  occupiers  and 
ratepayers.  [Cockburx,  C.J. — How  could  the  in- 
sertion of  the  word  "  principal "  have  misled  any  one  ? 
Blackburn,  C.J. — Wo  say  "  worthy  and  independent 
electors,"  but  that  does  not  exclude  the  unworthy  and 
corrupt.]  Clutlon  v.  Cherry,  2  Phil.  373 ;  Smith  v. 
totigkion,  8  Moore  P.  C  179  ;  Bacon's  Abr.  tit. 
u  Churchwardens,"  C. ;  Rand  and  (mother  v.  Green  and 
mother,  6  Jur.  N.S.  303,  were  also  cited. 

CocKBCRa,  CJ. — We  do  not  think  there  is  any- 
thing in  these  objections,  as  no  practical  inconvenience 
or  mischief  can  arise.  We  think  we  ought  not  to  inter- 
fere, especially  as  defendant  might  have  appealed. 

Hill  and  Blackburn,  JJ.  concurred. 

— —  Rule  refined. 

Ex  parte  William  Thompson. 

Assault — Rape — Commitment — Jurisdiction  of 
justices — Habeas  corpus, 
A.  teas  charged  with  assaulting  and  abusing  a  woman. 

On  the  examination  be/ore  the  justices,  the  woman 

*9otc  that  A.  had  committed  a  rape  on  her.     The 

justices  convicted  A.  for  the  assault,  and  committed 

km  to  prison  for  six  months : 
Bdd,  a  good  committal, 

Oeertnd,  Q.C  moved  for  a  habeas  corpus  to  bring 
up  the  body  of  William  Thompson,  a  prisoner  now 
under  confinement  in  Preston  gaol,  Lancashire,  with 
a  view  to  his  being  discharged.  It  appeared  that 
en  the  2nd  Nov.  an  information  was  laid  against  the 
prisoner  for  assaulting  and  abusing  a  woman  named 
Sosannah  Taylor ;  on  the  following  day  he  was  taken 
befure  the  magistrates,  when  the  prosecutrix  gave  evi- 
dence, which,  if  true,  would  go  to  show  that  a  rape  had 
been  committed  on  her  person  by  the  prisoner,  and  the 
magistrates  thereupon  committed  him  to  prison  for  six 
calendar  months.  It  was  now  contended  that  the 
charge,  as  stated  by  the  prosecutrix,  was  such  an  one 
u  ought  to  be  tried  by  a  jury  ;  that  as  soon  as  the 
woman  had  deposed  to  the  felony  having  been  per- 
petrated, the  magistrates  were  ousted  of  their  juris- 
diction, and  they  were  bound  to  commit  the  prisoner 
for  trial ;  they  could  not  in  sucli  a  case  deal  with  the 
charge  summarily,  for  their  jurisdiction  was  gone ;  they 
bad  only  power  to  convict  in  cases  of  assault 
[Coc&BURir,  C J.  —  Suppose  the  justices  were  of 
opinion  that  there  hod  been  no  rape,  and  no 
assault  with  intent,  but  merely  an  assault]  As 
Km  as  the  charge  of  rape  was  made  they  ceased  to 
hiTe  jurisdiction.  [Cockburn,  CJ. — The  man  is 
brought  before  the  justices,  and  no  objection  is  then 
p*de ;  the  prisoner  did  not  demand  to  be  tried  by  a 
jury,  but  was  content  with  the  justices'  decision,  and 
tbey  believed  him  to  be  guilty  of  an  assault  Hill, 
J— The  charge  was  entered  as  an  assault,  which  was 


consistent  with  the  evidence ;  the  man  might  possibly 
have  committed  a  grossly  indecent  assault,  and  yet  it 
might  not  be  with  nn  intent  to  commit  a  rape,  and  the 
justices  believing  that,  convicted  him  of  the  lesser 
offence.  Cockburn,  CJ. — The  woman  first  of  all 
treats  it  as  the  miliar  offence,  the  justices  doubt  the 
evidence  as  to  the  higher  offence.]  There  was  ft 
further  objection  to  the  commitment,  that  nothing  was 
said  in  it  as  to  whether  the  defendant  was  to  be  im- 
prisoned with  or  without  hard  labour. 
Rule  refused  on  the  first  point,  granted  on  the  lasf. 

Tuesday,  Nov.  13. 

Somerville  v.  Mi  rehouse. 

Justices — Action  against — Mistake  of  law — Quashing 

order. 
Upon  a  summons  for  nonpayment  of  church-rates, 
the  ratepayer  set  up  a  demand  by  the  collector  for 
the  rate,  and  a  refusal  by  himself  to  pay  it,  more 
than  six  months  before  the  application  for  the  sum- 
mons to  oust  the  jurisdiction  of  the  justices  (11  j* 
12  Vict.  c.  43,  s.  1 1 ) ;  on  which  the  other  side  proved 
a  second  demand  and  refusal  within  the  six  months, 
whereupon  the  justices  made  an  order  for  payment 
(53  Geo.  3,  c.  127).  This  order  was  removed  by 
certiorari,  and  quashed  on  the  ground  that  the  cause 
of  complaint  was  complete  on  the  first  demand  and 
refjsal : 
Held,  that  the  justices  were  not  liable  to  an  action  for 
making  the  order,  though  the  ratepayer  had  t»- 
curred  costs  in  quashing  it. 

This  was  an  action  against  two  justices  of  the  peace 
for  the  county  of  Gloucester.  Fiom  the  facts  alleged 
in  the  pleadings  it  appeared  that  the  plaintiff  was 
the  ocenpier  of  a  mill,  and  duly  rated  to  the  church* 
rate,  and  that  be  was  summoned  before  the  defendants, 
as  justices,  to  show  cause  why  he  neglected  and  refused 
to  pay  the  rate ;  that  there  was  a  demand  by  the 
collector  and  a  refusal  to  pay  by  the  plaintiff  more 
than  six  months  before  the  application  for  the  summons, 
and  another  demand  and  refusal  within  the  six  months  ; 
that  it  was  contended  that  the  cause  of  com- 
plaint was  complete  upon  the  first  demand  and 
refusal,  and  that  therefore  the  justices  had  no 
jurisdiction  to  entertain  the  summons  (11  &  12 
Vict  c  43  s.  11)  ;  that  the  justices  held  that  the 
second  demand  and  refusal  to  pay  the  rate  was  suffi- 
cient to  give  them  authority,  and  they  accordingly 
made  an  order  for  payment  on  the  plaintiff;  that  the 
order  was  then  brought  up  by  certiorari  into  this 
court,  and  quashed  on  the  ground  that  the  cau^e  of  com- 
plaint was  complete  upon  the  first  demand  and  refusal* 
There  was  a  demurrer  to  the  declaration  on  the 
ground  that  it  disclosed  no  cause  of  action. 

J.  Gray  in  support  of  the  demurrer. — The  action 
will  not  He.  It  may  be  taken  that  the  justices  acted 
wrongly  in  making  the  order.  There  is  nothing  to 
show  that  their  so  doing  was  not  an  honest  mistake  as 
to  the  law,  and  no  malice  being  alleged,  the  action 
will  not  lie.  The  justices  may  have  acted  without 
jurisdiction,  but  that  under  the  circumstances  gives  no 
cause  of  action.  The  11  &  12  Vict.  c  44,  s.  2,  says 
that  for  any  act  done  by  a  justice  of  the  peace  in  a 
matter  of  which  by  law  he  has  not  jurisdiction,  any 
person  injured  thereby  may  maintain  an  action  with- 
out alleging  malice  or  want  of  reasonable  and  probable 
cause,  provided  nevertheless  that  no  such  action  shall 
be  brought  for  anything  done  under  such  conviction  or 
order  until  after  such  conviction  shall  have  been  quashed. 
There  is  no  new  cause  of  action  given  by  the  statute, 
and  this  action  is  not  brought  for  anything  done  under 
the  order.  This  is  only  an  error  of  judgment  on  the 
part  of  the  justices,  and  the  costs  of  quashing  the  order 
cannot  constitute  a  cause  of  action.  It  is  damnum 
absque  injuria :  {Harman  v.  Tappendcn,  1  East,  555  j 
Ackerley  v.  Parkinson,  3  M.  &  S.  411.) 
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Q.B.] 


Clements  v.  Smith. 


[Q  B. 


Lush  (A.  Willi  with  him)  for  the  plaintiff.— This 
was  a  matter  of  which  the  justices  had  no  jurisdiction. 

Hill,  J. — The  subject-matter  of  complaint  was 
within  the  jurisdiction  of  the  justices,  and  when 
before  them  the  plaintiff  set  up  by  way  of  answer  to 
it  a  demand  and  refusal  more  than  six  months  before 
the  application  for  the  summons  to  oust  the  justices  of 
their  jurisdiction,  to  which  the  other  side  replied  a 
second  demand  and  refusal  within  six  months.  Upon 
that  contention  the  justices  were  bound  to  give  a  deci- 
sion, and  they  did  so,  but  .they  gave  a  wrong  one. 

Lush. — Here  the  plaintiff  incurred  costs  in  quashing 
the  order  bo  made. 

;  Hill,  J. — If  you  are  right  there  ought  to  be  an  ac- 
tion in  every  case  in  which  a  conviction  is  quashed,  to 
recover  the  costs  of  quashing  it 

Lush.— The  effect  of  the  limitation  in  11  &  12  Vict, 
c.  43,  s.  11,  is  to  put  the  justices  in  the  same  position 
as  if  they  had  no  jurisdiction  at  all. 

Hill,  J. — The  true  rule  is  laid  down  in  Barton  v. 
Bricknell,  13  Q.  B.  393,  which,  unless  the  defendants 
can  be  fixed  with  malice,  is  a  decision  in  point. 

Cockburn,  C.J. — Here  the  subject-matter  was 
within  the  jurisdiction  of  the  justices,  and  it  was  their 
duty  to  decide  the  point  raised.  It  is  like  an  erroneous 
direction  as  to  whether  a  case  is  taken  out  of  the  Statute 
of  Limitations  by  evidence  tending  to  that  purpose. 
.  Lush. — It  would  be  like  the  case  of  a  warrant  which 
recited  all  the  facts  on  the  face  of  it,  and  which  would 
therefore  manifestly  be  bad  on  the  face. 

By  the  Court,         Judgment  far  the  defendant*. 


Wednesday,  Nov.  14. 

Clements  (appellant)  v.  Smith  (respondent). 

Turnpike  toll — Cart  laden  with  barley  going  to  be 
ground  for  barley-meal  for  the  owner's  pigs— 
Exemption—S  Geo.  4,  c.  126,  s.  32. 

By  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  sect. 

•  32,  no  toll  is  to  be  demanded  for  any  horse  or  car- 
riage employed  m  conveying  any  hay,  straw,  fodder 

•  for  cattle,  and  corn  in  the  straw  which  has  grown  or 
arisen  on  land  or  ground  in  the  occupation  of  the 

•  owner  of  any  such  hay,  straw,  fodder,  or  corn  in 
the  straw. 

Held,  thai  a  cart  laden  with  barley,  going  to  be 
ground  for  barley-meal  for  the  owners  pigs,  and 
one  laden  with  barley-meal  for  such  pigs,  were 

■  exempt  from  toll  under  the  foregoing  section. 

This  was  a  case  stated  by  justices  under  the  20  & 
21  Vict  c  43.  It  appeared  that  an  information  was 
laid  by  the  appellant,  who  was  the  toll  collector  at  a 
gate  upon  a  turnpike-road  in  Essex,  against  the  re- 
spondent, for  having  on  the  16th  Jan.  last  claimed  and 
taken  the  benefit  of  exemption  from  toll,  he  (the  said 
respondent)  not  being  entitled  to  the  same,  contrary  to 
the  provisions  of  the  3  Geo.  4,  c  126,  s.  36,  and  the 
9  Geo.  4,  c  77,  s.  17. 

^  It  appeared  that  the  respondent  on  the  day  in  ques- 
tion came  to  the  toll-gate  kept  by  the  appellant  with 
a  horse  and  cart,  and  claimed  to  pass  and  did  pass 
through  without  payment  of  toll,  alleging  that  he  was 
carrying  threshed  barley  to  the  mill  to  be  ground  into 
meal  for  his  master's  pigs,  and  that  on  his  return 
laden  he  again  claimed  to  pass  and  did  pass  through 
the  same  gate  without  payment  of  toll,  on  the  ground 
that  he  was  laden  with  barley-meal  to  be  used  as  food 
for  his  master's  pigs.  It  was  proved  on  behalf  of  the 
respondent  that  at  the  time  of  the  alleged  offence  he 
was  the  servant  of  a  Mr.  Wood,  an  occupier  of  land  at 
Rochford  and  Hawkwell ;  that  the  barley  which  he 
was  conveying  was  grown  on  his  master's  farm,  whence 
it  was  taken  to  the  mill  to  be  ground  into  meal  for 
feeding  pigs  upon  the  farm ;  that  on  his  return  from 


the  mill  his  cart  was  laden  with  barley-meal  delivered 
to  him  at  the  mill  as  the  produce  of  another  parcel  of 
his  master's  barley,  grown  on  the  said  farm,  which  had 
been  previously  sent  to  be  ground ;  that  the  said  meal 
was  afterwards  actually  consumed  by  his  said  muster's 
pigs  on  his  said  land ;  and  that  the  said  hone  and 
cart  had  not  been  employed  in  any  other  way  daring  the 
same  day.  On  these  facts  the  justices  decided  that  the 
barley  and  barley-meal  were  both  fodder  for  cattle, 
within  the  meaning  of  the  3  Geo.  4,  c  126,  s.  32 ;  and 
further,  that,  if  not  fodder  for  cattle,  they  were  agri- 
cultural produce  grown  on  the  lands  of  the  owner,  and 
not  bought,  sold,  or  disposed  of,  or  going  so  to  be, 
within  the  meaning  of  the  same  section,  and  as  sncb 
were  exempt  from  toll :  and  on  these  grounds  they  dis- 
missed the  information. 

By  the  General  Turnpike  Act,  3  Geo.  4,  c  125, 


s.  32,  it  is  enacted  that  "  no  toll  shall  be  demanded  or 
taken  by  virtue  of  this  or  any  other  Act  or  Acts  of 
Parliament  on  any  turnpike-road  for  (inter  alia)  any 
horse,  beast,  or  other  cattle  or  carriage  employed  in 
carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying,  on  the  same  day  ...  any 
hay,  straw,  fodder  for  cattle  and  corn  in  the  straw 
which  has  grown  or  arisen  on  land  or  ground  in  the  oc- 
cupation of  the  owner  of  any  such  hay,  straw,  fodder, 
or  corn  in  the  straw,  potatoes,  or  other  agricultural 
produce,  and  which  has  not  been  bought,  sold,  or  dis- 
posed of,  nor  is  going  to  be  sold  or  disposed  of." 

Hound  now  appeared  for  the  appellant,  and  contended 
that  the  respondent  was  not  exempt  upon  either  occa- 
sion when  he  passed  through  the  toll-gate,  for  that 
neither  barley  nor  barley-meal  was  within  the  exemp- 
tion ;  that  barley  itself  was  not  exempt  was  obnoos 
from  the  exemption  given  to  corn  in  the  straw.  [Cock- 
burn,  C  J.— The  mention  of  com  in  the  straw  cer- 
tainly excludes  corn  itself,  but  then  is  not  the  barley  in 
this  case  within  the  meaning  of  the  word  "  fodder?1 
The  Act  seems  to  have  intended  to  exempt  food  to  be 
used  for  agricultural  purposes.}  Then  as  to  barley- 
meal.  That  is  a  manufactured  article.  [Cockbcrx, 
C  J.— So  it  may  be  said  of  hay.']  It  is  difficult  to  say 
where  the  manufacturing  process  commences.  It  may 
be  said  that  loaves  of  bread  are  agricultural  product. 
[Blackburn,  J.— But  they  do  not  give  loaves  of  bread 
to  cattle.]  Oil-cake  may  be  said  to  be  agricultnra? 
produce,  and  yet  it  would  be  clearly  liable  to  tolL  In 
this  case  the  barley  in  the  first  instance  was  not  being 
taken  for  the  purposes  of  food — it  was  being  taken  to 
the  mill  to  be  ground,  and  the  barley-meal  that  was 
brought  back  was  not  the  produce  of  the  barley  that 
was  then  taken. 

Shaw,  for  the  respondent,  was  not  called  upon. 

Cockburn,  C.J.— I  think  the  justices  were  right  in 
their  determination.  The  words  of  the  exemption  are 
certainly  large  enough  to  comprehend  the  case,  and  the 
clause  being  intended  in  favour  of  agriculture  it  ongfat 
to  be  construed  liberally.  I  had  some  difficulty  at  first 
in  saying  that  barley  going  to  be  ground  is  to  be  con- 
sidered as  fodder  for  cattle ;  but  I  think  that  as  soon 
as  it  is  intended  for  fodder  it  may  be  considered  as 
vested  with  the  privileges  of  exemption ;  otherwise  this 
difficulty  may  arise,  that  if  produce  intended  for  fodder 
has  to  be  taken  some  distance  to  be  prepared  it  may  be 
subject  to  toll.  Take  the  case  of  bruising  oats— the 
bruising  machine  may  be  in  one  part  of  the  farm 
whilst  the  oats  are  to  be  consumed  in  another,  and  in 
going  to  the  machine  it  may  be  necessary  to  pass 
through  a  toll-gate,  when,  according  to  this  argument, 
a  toll  might  be  demanded.  So  in  the  case  which  some- 
times occurs  in  different  parts  where  turnips  are  first 
boiled  before  eaten  by  the  cattle—the  boiling  mar  take 
place  at  a  distance  from  the  place  where  the  turnips  are 
to  be  eaten,  and  there  may  be  a  turnpike  in  the  way. 
But  looking  at  what  was  the  manifest  intention  of  the 
Act,  it  is  clear  that  it  is  intended  that  whenever  the 
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produce  is  destined  for  the  food  of  cattle  then  the  ex- 
emption exists. 
Hill  and  Blackburn,  JJ.  concurred,  (a) 

Judgment  for  the  respondent, 

Hayes  (appellant)  v.  Stevenson  (respondent). 
Vagrant  Act—Being  upon  premises  for  an  unlawful 

purpose — What  is  an  unlawful  purpose. 

Bf  the  Vagrant  Act,  5  Geo.  4,  c.  83,  sect.  4,  it  is 

enacted  that  ang  person  being/bund  in  or  upon  any 

dwdBng-houte,  warehouse,  coach-house,  stable,  or 

outhouse,  or  tn  ang  inclosed  yard,  garden,  or  area, 

fir  ang  unlawful  purpose,  shall  be  deemed  a  rogue 

and  vagabond  : 

Held,  that  the  words  "  ang  unlawful  purpose "  mean 

ufor  the  purpose  of  violating  some  positive  law,n 

and  that  being  upon  such  premises  for  the  purpose  of 

fornication  is  not  an  "  unlawful  purpose  "  within 

the  meaning  of  the  section. 

This  was  a  case  stated  under  the  20  &  21  Vict 

c.  43,  upon  a  conviction  of  the  appellant  under  sect.  4 

of  the  5  Geo.  4,  c.  83  (the  Vagrant  Act).    By  that 

section  it  is  enacted  (inter  alia)  that  "  every  person 

being  found  in  or  upon  any  dwelling-house,  warehouse, 

coach-house,  stable,  or  outhouse,  or  in  any  inclosed 

yard,  garden,  or  area,  for  any  unlawful  purpose,"  shall 

be  deemed  a  rogue  and  vagabond. 

In  this  case  it  was  stated  that  the  appellant  was 
found  in  a  private  park  with  a  female,  being  there  for 
the  purpose  of  fornication,  and  under  the  above  section 
he  was  convicted,  and  sentenced  to  fourteen  days'  im- 
prisonment. 

Sleigh  now  appeared  for  the  appellant,  and  contended 
that  the  words  in  the  section,  u  for  any  unlawful  pur- 
pose," meant  any  purpose  that  was  criminal,  and  not 
merely  immoral.  [Hill,  J. — Something  punishable 
by  statute  or  common  law.]  It  could  not  have  been 
intended  to  have  included  a  party  who  was  merely 
committing  a  trespass. 
No  one  appeared  in  support  of  the  conviction. 
Cockbukn,  C.J. — According  to  the  construction 
which  the  justices  have  put  upon  the  Act,  any  civil 
trespass  would  be  within  the  meaning  of  the  Act  A 
man  who  goes  inside  an  area  gate  to  court  a  servant- 
maid  would  be  a  trespasser,  and  so  liable  to  be  con- 
victed. The  Act  must  mean  that  the  party  is  there  for 
the  purpose  of  violating  some  positive  law.  This  is 
only  a  aril  trespass,  and  not  a  criminal  act. 

____    Conviction  quashed. 

Doick  (appellant)  v.  Phelps  (respondent). 
The  Watermen's  and  Lightermen's  Act  1859  (22  <f  23 

Vict,  c  133) — Liability  of  unlicensed  parties. 
Under  the  Watermen's   and  Lightermen's  Act  1859 
(22  £  23  VicL  c.  133),  it  is  an  offence  punishable 
upon  summary  conviction  for  ang  person,  not  being 
a  freeman  licensed  in  pursuance  of  the  Act,  <fc,  to 
act  as  a  waterman  or  lighterman,  or  ply,  or  work  or 
navigate  any  wherry,  passenger-boat,  lighter,  vessel 
or  ether  craft  upon  the  river  Thames,  from  or  to 
anyplace  or  places,  ship  or  vessel,  within  the  limits, 
i  e*,from  Teddington  Lochs  to  Lower  Hope  Point, 
fir  hire  or  gain ;  and  this,  notwithstanding  the  ex- 
tmption  in  sect.  7  of  the  said  Act,  and  nottcith- 
slandmg  also  that  the  vessel  navigated  has  come  from 
a  distance  beyond  Teddington  Locks. 
This  was  a  case  stated  under  the  20  &  21  Vict  c 
43,  as  follows:— On  the  11th  Feb.  last  Thomas  Doick 
appeared  before  one  of  the  metropolitan  police  magis- 
trates to  answer  the  complaint  of  Alexander  Phelps,  a 
freeman  of  the  Company  of  the  Master  Wardens  and 
Commonalty  of  Watermen  and  Lightermen  of  the  River 
Thames,  for  that  on  the  3rd  day  of  the  said  month 
of  February,  upon  the  river  Thames  between  Tedding- 

(o)  wTghtman,  J.  was  In  the  Divorce  Court 


ton-lock  in  the  counties  of  Middlesex  and  Surrey,  and 
Lower  Hope  Point,  near  Gravesend,  in  the  county  of 
Kent,  to  wit  at  the  parish  of  Putney  in  the  county  of 
Surrey,  the  said  defendant,  not  being  licensed  in  pur- 
suance of  or  qualified  according  to  the  Watermen's  and 
Lightermen's  Amendment  Act  1859,  did  then  and  there 
unlawfully  act  as  a  lighterman,  working  and  navigating* 
a  certain  barge  upon  the  said  river  for  hire  and  gain, 
contrary  to  the  said  statute.  Upon  the  hearing  of  the 
complaint  it  was  admitted  that  at  the  time  of  com- 
mitting the  alleged  offence  the  defendant  was  neither 
licensed  nor  qualified  as  aforesaid,  and  was  acting  as  a 
lighterman,  working  and  navigating  for  hire  and  gain 
on  the  said  3rd  Feb.,  on  the  said  river  Thames  at  Putney, 
within  the  limits  mentioned  in  the  said  Act,  a  barge- 
carrying  timber  from  the  town  of  Guildford,  in  the  county 
of  Surrey,  which  is  beyond  Teddington-lock  aforesaid, 
and  also  beyond  the  town  of  Kingston,  in  the  county* 
of  Surrey ;  that  the  said  barge  was  a  flat-bottomed 
barge,  and  wonld  have  been  deemed  to  be  a  western 
barge  within  the  meaning  of  the  101st  section  of  the  7' 
&  8  Geo.  4.  c  75,  intituled  "  An  Act  for  the  better 
regulation  of  the  watermen  and  lightermen  on  the  river- 
Thames  between  Yantlet  Creek  and  Windsor."  This 
Act  was  repealed  by  the  first-mentioned  Act,  but  it  is, 
among  other  things,  provided  by  the  first-mentioned  Act;, 
sect  7,  that  such  repeal  shall  not  affect  any  appoint- 
ment or  licence  already  made  or  granted  under  any 
enactment  thereby  repealed.  The  said  101st  section  of 
the  repealed  Act  exempted  from  the  operation  of  that 
Act  barges  navigating  the  Thames  from  Kingston,  hr 
the  county  of  Surrey,  and  places  above  it,  to  London- 
bridge,  so  that  such  barges  might  have  been  navigated 
so  far  as  London-bridge  by  'persons  neither  freemen  of 
the  Watermen's  Company  nor  their  apprentices.  The  de- 
fendant contended  that,  as  he  was  working  and  naviga- 
ting what  would  have  been  deemed  under  the  said  re- 
pealed Act  to  be  a  western  barge,  his  right  so  to  act 
was  preserved  by  the  7th  section  of  the  said  first-men- 
tioned Act ;  and  also  that  the  54th  section  of  the  said 
first-mentioned  Act,  under  which  the  complaint  was 
laid,  only  applies  to  craft  starting  from  or  stopping  at 
a  place  between  Teddington-lock  and  Lower  Hope  Point 
aforesaid,  and  that  as  he  had  started  from  Guildford 
aforesaid,  there  being  no  evidence  as  to  where  he  had 
stopped,  he  could  -not  be  convicted  of  an  offence 
under  the  54th  section.  The  magistrate,  how- 
ever, decided  that  the  defendant  was  guilty  of 
the  said  offence,  upon  the  grounds  that  the  exemp- 
tion in  favour  of  western  barges,  referred  to  in  the 
101st  section  of  the  said  repealed  Act,  not  having  been 
re-enacted  in  the  said  first-mentioned  Act,  did  not  then 
exist ;  that  such  exemption  is  not  an  appointment  or 
licence  within  the  meaning  of  the  7th  section  of  the 
said  first-mentioned  Act,  and  that  the  54th  section  of 
the  first-mentioned  Act  applies  to  a  barge  starting  from 
a  place  beyond  the  limits  of  that  Act,  as  Guildford 
aforesaid,  and  navigated  within  such  limits,  as  at  Put- 
ney aforesaid,  because  such  barge  must  necessarily  be 
navigated  on  the  river  from  Teddington-lock,  the  first 
place  within  such  limits.  Ho  therefore  adjudged  the 
defendant  to  pay  for  his  said  offence  the  sum  of  six- 
pence and  two  shillings  for  costs. 

By  the  7  &  8  Geo.  4,  c.  77,  s.  101,  it  is  enacted  that 
nothing  in  the  Act  shall  extend  to  any  western  barges; 
and  that  all  flat-bottomed  boats  and  barges  navigated 
from  the  town  of  Kingston,  in  the  county  of  Surrey, 
or  any  place  or  place*  beyond  the  said  town,  shall  be 
deemed  western  barges,  and  shall  and  may  be  navigated 
on  the  said  river  Thames  as  far  as  London-bridge. 

By  the  22  &  23  Vict,  c  133,  the  former  Act  was 
repealed,  but  it  was  enacted  by  sect  7  that  such  repeal 
shall  not  affect  "  any  appointment  or  licence  duly  made 
or  granted  under  any  enactment  hereby  repealed." 

By  the  54th  section  it  is  enacted,  that  u  if  any  per- 
son not  being  a  freeman  licensed  in  pursuance  of  this 
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Act,  or  an  apprentice  qualified  according  to  this  Act  to 
a  freeman,  or  to  the  widow  of  a  freeman  of  the  said 
company  (except  as  hereinafter  is  mentioned),  shall  at 
any  time  act  as  a  waterman  or  lighterman,  or  ply  or 
work  or  navigate  any  wherry,  passenger-boat,  lighter, 
▼easel,  or  other  craft  upon  the  said  river,  from  or  to 
any  place  or  places  or  ship  or  vessel  within  the  limits  of 
this  Act,  for  hire  or  gain  (except  as  hereinafter  men- 
tioned), every  such  person  shall  forfeit  and  pay  for 
every  such  offence  any  sun  not  exceeding  forty  shil- 
lings," &c 

Scotland  now  appeared  for  the  respondent,  and  con- 
tended that,  whatever  exemption  may  have  existed 
under  the  7  &  8  Geo.  4,  c.  77,  s.  101,  it  no  longer 
exists  since  the  passing  of  the  22  &  23  Vict,  c  133, 
which  wholly  omits  all  reference  to  it,  and  that  the 
provision  in  sect.  7  of  the  latter  Act  does  not  apply  to 
such  a  case,  it  not  Being  shown  that  the  appellant  had 
any  appointment  or  licence. 

Bovill,  Q.  C.  {Prentice  with  him),  argued,  first, 
that  the  22  &  23  Vict.  c.  133,  does  not  apply  to  a 
barge  coming  from  a  place  not  on  the  river  Thames ; 
secondly,  that  the  old  exemption  is  kept  alive  by 
sect.  7  of  the  22  &  23  Vict,  c  133.  [Hill,  J.— It  is 
really  extraordinary,  if  the  Legislature  intended  to  pre- 
serve to  such  persons  these  rights  with  reference  to 
western  barges,  that  it  had  not  been  enacted  in  posi- 
tive terms.  Cockburn,  C.  J. — The  only  exemptions 
are  in  favour  of  appointments  and  licences.]  Then 
the  appellant  is  not  brought  within  the  provision  of 
the  54th  section,  as  not  acting  as  waterman  or  lighter- 
man "  from  or  to  any  place  or  places  within  the  limits 
of  this  Act."  The  66th  and  67th  sections  also  must  be 
referred  to. 

.  Cockburn,  C.  J. — The  words  of  the  two  'Acts  are 
very  similar,  but  in  the  last  Act  the  exemption  is  not 
referred  to.  It  seems  to  me  to  be  exceedingly  clear 
that  the  exemption  was  purposely  omitted. 

Hill  and  Blackburn,  JJ.  concurred. 

Conviction  affirmed. 


COURT  OF  COMMON  BENCH. 

Seported  by  Davxsl  Thomas  Evans  and  W.  Mato,  Esqrs., 

Banrlsten-et-Law. 

Friday,  Nov,  9. 

Re  Band  and  Grimwade  v.  Geres  and 

another. 

Church-rate—Prohibition — Notice  convening  vestry- 

meeting. 
4  notice  affixed  to  the  c?turch-door  stating  that  '*  the 
churchwardens,  overseers  and  other  principal  inha- 
bitants of  this  parish  are  requested  to  meet  in  the 
vestry  ,  c*c.,  to  examine  the  churchwardens'1  accounts 
and  grant  them  a  rate"  is  a  good  and  sufficient 
■  notice,  and  a  rate  made  thereunder  is  valid. 

Phtibrick  moved  herein  for  a  rule  to  show  cause  why 
a  writ  of  prohibition  should  not  go  to  the  Arches  Court 
of  Canterbury  to  prohibit  that  court  from  proceeding  in 
a  suit  of  subtraction  of  church-rates  pending  in  that 
court  by  the  churchwardens  of  the  parish  of  Hadleigh, 
in  the  county  of  Suffolk,  against  the  defendants,  who 
were  joint  occupiers  of  a  farm  and  premises  in  that 
parish.  The  suit  had  been  originally  instituted  in  the 
piocesan  Court  of  Ely,  and  removed  by  letters  of 
request  into  the  Arches  Court  of  Canterbury,  and  on 
its  removal  the  promoters  had  propounded  their  libel, 
to  the  reception  of  which  the  defendants  made  several 
objections,  but  after  argument  the  Official  Principal  of 
the  Arches  Court  admitted  the  libel  to  proof,  and 
decreed  the  defendants  to  bring  in  their  responsive 
allegation.  The  first  article  of  the  libel  pleaded  in 
effect  that  the  parish  church  was  in  need  of  repairs, 
that  the  churchwardens  had  not  enough  of  funds  in 
hand,  wherefore  they  and  other  ratepayers  of  the  parish, 
on  the  14th  July  1858,  met  in  vestry  to  make  a  rate,  | 


pursuant  to  notice  in  that  behalf  duly  aud  lcgKlly 
given,  that  a  church-rate  was  proposed,  and  an  amend- 
ment negativing  that  rate  was  carried,  that  a  poll  was 
demanded  and  the  rate  carried,  and  that  the  defen- 
dants were  therein  rated  at  6/.  Is.  9d.  The  notice  wis 
annexed  to  the  libel  as  an  exhibit,  and  was  as  follows  :— 
"  Notice  is  hereby  given.  The  churchwardens,  overseer* 
and  other  principal  inhabitants  of  this  parish  ate  re- 
quested to  meet  in  the  vestry  on  Wednesday,  14th  July 
inst^  at  half-past  nine  o'clock  in  the  forenoon,  to 
examine  the  churchwardens'  accounts,  and  to  grant 
them  a  rate.  Given  under  our  hands  theSrdJulr 
1858.  J.  Band,  W.  Grimwade,  Churchwardens." 
It  is  contended  that  this  notice  is  bad,  because, 
first,  it  does  not  contain  the  name  of  the  parish, 
and  is  not  a  sufficient  notice  convening  a  vestry 
meeting;  secondly,  it  does  not  show  that  a  vestry 
meeting  will  be  absolutely  held ;  thirdly,  the  notice  is 
addressed  to  the  wrong  parties.  The  chief  point  ariies 
on  Srurges  Bourne's  Act,  58  Geo.  3,  c.  69,  s.  1 ;  7 
WilL  4  &  1  Vict,  c  45.  [Erle,  C.J. —At  common 
law  the  notice  was  given  orally  in  the  church,  and 
under  Select  Vestry  Act,  7  WilL  4,  in  writing  on  or 
near  the  church-door  ?]  Yes.  Ihe  notice  is  addressed 
to  the  wrong  parties,  and  does  not  include  all  that  it 
ought  to  include,  and  is  therefore  bad.  It  is  addressed 
to  the  churchwardens,  overseers,  and  other  principal 
inhabitants  of  the  pariah,  and  not  to  the  parishioners, 
being  ratepayers :  {Smith  v.  Detghton,  8  Moore,  175 ; 
Richardson Y.Gladwin,E.B.&E.  138;  Burn's Eccles. 
Law,  378;  Medtandr.  Payne,  4  Jur.  N.  S.  1283; 
Arches  Court.)  It  has  been  held  that  small  tene- 
ment occupiers  have  a  right  to  attend  the  vestry  meet- 
ing, though  they  have  no  right  to  vote.  Furthermore, 
the  notice  is  bad,  because  it  includes  within  its  terms 
persons  not  entitled  to  vote,  for  there  are  occupiers 
within  the  parish  who  reside  without  its  bounds. 
[Byles,  J. — Residence  is  not  a  necessary  qualification 
for  a  right  to  vote.]  No.  [Erle,  GJ.  referred  to  a 
passage  in  the  Institute  upon  the  Statute  of  Bridges.] 
There  is  not  at  common  law  any  authority  upon  this 
point ;  the  court  therefore  will,  it  is  hoped,  give  the 
parties  an  opportunity  of  discussing  it,  and  obtaining 
an  authoritative  opinion  upon  the  question. 

Erle,  C.J. — 1  think  that  there  ought  to  be  no  role 
in  this  case.  The  duty  imposed  upon  the  church- 
wardens is  to  give  a  notice  to  those  who  have  a  right  to 
attend  at  a  vestry  meeting  of  the  parish,  that  the  meet- 
ing will  be  held,  and  the  purpose  for  which  it  will  be 
held.  Now,  looking  at  the  notice  complained  of  in 
this  instance,  it  appears  to  me  to  comply  with  all  the 
requisites;  it  is  a  notice  intended  for  the  inhabitants  of 
Hadleigh,  but  the  words  of  the  notice  are,  "  the  inhabi- 
tants of  this  parish,"  and  it  is  supposed  that  the 
inhabitants  of  Hadleigh  might  be  misled,  and  not  know 
that  they  were  the  persons  called  upon  to  attend.  But 
I  remember  that  the  notice  originally  was  the  ol.ler 
notice  by  the  parish  clerk  in  the  parish  church  of  the 
parish,  and  I  remember,  and  believe,  at  the  time  the 
notices  were  so  given,  it  was  on  those  occasions  "  the 
inhabitants  of  this  parish,''  not  the  inhabitants  of  the 
parish  designated  by  the  name  of  its  saint,  which  might 
apply  to  a  great  many  parishes  where  the  church  is 
dedicated  to  the  same  saint ;  it  was  a  specific  notice, 
and  I  think  a  written  notice  affixed  to  the  door  of  the 
church  in  the  particular  parish  is  more  capable  of  being 
understood,  and  would  answer  the  purposes  directed  by 
the  statutes  better  if  it  is  directed  "  to  the  inhabitants 
of  this  parish,"  the  parish  where  the  church  is  situate 
upon  which  the  notice  is  stuck.  Then  is  it  addressed 
to  the  persons  who  have  a  right  to  attend  ?  At  com- 
mon law  all  are  parishioners — all  that  are  resident 
within  the  parish,  and  the  term  "  resident "  being  ex- 
tremely vague,  there  being  very  few  defined  rules  fixed 
who  shall  be  considered  to  be  vagrant,  who  shall  be  con- 
sidered as  a  guest,  and  who  shall  come  within  the 
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Reg.  v.  Tiiomas  Newel*,  Holt. 


[C.  Gas.  B. 


«!oss  of  resident,  having  passed  so  many  nights  within 

the  parish,  the  58  Geo.  3  gave  some  defined  rule  by 
▼liich  it  could  be  ascertained  who  had  a  right  to  attend 

at  the  vestry  meetings  when  rates  were  to  be  made, 
an.]  it  m  those  who  occupy    property  liable   to  be 
ra!td  at  that  meeting.  Then  is  this  notice  so  addressed 
that  any  persons  having  a  right  to  attend  would,  by 
reading  the  notice,  so  construe  it  as  to  consider  them- 
wires  excluded?  It  is  addressed  "  to  the  churchwardens 
and  the  overseers,  and  the  other  principal  inhabitants 
of  the  parish."  No  case  has  decided  that  it  is  bound  to 
be,  in  the  terms  of  the  statute,  to  the  occupiers  of  rate- 
able property.     They  hare  addressed  it  here  to  the 
principal  inhabitants;  and  the  parties  objecting  en- 
tirely fail  to  satisfy  me  that  any  of  the  persons  who 
occupy  rateable  property  are  solely  and  more  properly 
parishioners  than  the  mere  vagrants,  or  the  parish- 
ioners generally ;  they  entirely  fail  to  satisfy  me  that 
they  would  consider  themselves  excluded ;  and  though 
it  »  said  there  are  two  priests  in  holy  orders  inha- 
bitants of  the  parish,  who  live  in  lodgings,  and  who 
mi?bt  consider  themselves  to  be  inhabitants,  and  might 
come  and  find   themselves,   if  they  did    come,    ex- 
cluded, it  is  an  objection  more  in  the  nature  of  a 
fucy  than  a  reality  for  the  court  to  attend  to.     It  is 
aid  that  it  is  not  a  notice  that  the  meeting  will  be  held 
and  those  who  choose  to  attend  might  be  present,  but 
it  is  worded  in  the  form  of  requesting  the  parties  to 
attend,  and  it  is  clear  that  language  of  a  peremptory 
demand  of  no  more  force  than  the  language  of  common 
courtesy  would  not  render  an  instrument  void.    They 
are  requested  to  attend  to  examine  the  accounts  of  the 
churchwardens  and  grant  them  a  rate.     It  is  clear  that 
the  purpose  of  the  meeting  is  to  make  an  ordinary 
church-rate.  If  an  ordinary  church-rate  is  in  respect  of 
money  to  be  borrowed,  or  money  borrowed  to  be  paid 
off,  or  any  unusual  purpose,  it  ought  to  be  specified. 
But  in  this  case  the  words  would  indicate  to  my  mind 
that  it  was  an  ordinary  church-rate.     I  believe  that 
nobody  could  misunderstand  this  notice  in  any  of  the 
respects  in  which  it  has  been  objected  to,  and  it  re- 
paired some  decree  of  astuteness  to  pervert  the  meaning 
and  find  a  ground  for  contending  that  the  notice  was 
not  properly  expressed.    I  am  willing  to  give  every 
effect  to  the  matters  brought  before  us  by  Mr.  Philbrick, 
*»d  If  I  could  entertain  a  doubt,  beyond  question  I 
woald  grant  a  rule ;  but  my  mind  positively  refuses  to 
see  that  the  document  ia  open  to  any  of  the  objections  he 
has  made. 

Biles,  J.— I  also  am  of  opinion  that  this  is  a 
perfectly  good  notice,  In  country  parishes  gene- 
rally, the  nersons  who  give  these  notices  are  un- 
learned and  uuskilful  persons,  and  if  there  are  any 
documents  which  should  receive  an  indulgent  construc- 
tion rather  than  a  strict  and  adverse  one,  they  are 
douunents  of  this  nature.  Now  I  agree  with  my  Lord 
Chief  Justice,  that  when  we  see  it  is  a  meeting  of  the 
churchwardens  and  overseers  and  other  principal  inha- 
biUnU,  who  are  to  meet  in  vestry,  and  to  examine  the 
churchwardens*  accounts,  and  to  grant  them  a  rate,  no 
reasonable  man  can  suppose  that  it  was  not  intended  to 
m  ike  a  church-rate  at  that  meeting.  With  respect  to 
the  word* principal "— for  that  is  the  objection— it  is 
admitted,  if  it  had  stood  "  and  other  inhabitants  of  this 
pin«h,"  it  would  have  been  right,  for  it  is  clear  that  a 
*e>ideooe  is  not  necessary  in  order  to  enable  a  person  to 
y«e  in  vestry  if  he  is  a  rated  occupier  of  the  parish. 
Thjt  is  one  mode  of  testing  it.  Then  the  word 
44 principal"  shows  that  the  word  "inhabitants"  is 
not  to  be  understood  in  its  strictest  sense  to  mean 
«\crybody  who  sleeps  in  the  parish;  it  is  one  class 
of  persons  who  are  in  some  respect  or  other  superior  to 
th  other  inhabitants  living  in  the  parish.  I  am  not 
*are  that  it  is  not  even  more  correct  to  say  the  principal 
inhabitants.  In  one  sense  they  are  the  principal  in- 
habitant*, the  taxpayers  of  the  parish.    I  remember  a 


maxim  of  Lord  Bacons — Prxsentia  corporis  toUit 
errorem  nominis — that  if  I  give  a  ring  to  John  Smith, 
and  say,  "  William  Jones,  I  give  you  this  ring,"  that  is 
a  good  gift  to  John  Smith,  because  he  is  present,  though 
misnamed ;  and  if  I  give  my  ruby  ring  to  John  Smith 
and  say  "I  give  yon  this  diamond  ring,"  the  misdescription 
is  there  immaterial,  because  the  ring  is  present.  That 
question  would  have  arisen  here  if  it  had  been  "  this 
parish,"  and  the  parish  had  been  misnamed.  But  I 
cannot  conceive  a  safer  mode  of  giving  a  notice  than, 
avoiding  all  questions  of  that  kind,  to  stick  the  notice 
up  in  the  most  public  place  in  the  parish,  and  say  "this 
parish,"  which  is  the  same  as  saying  "  in  the  parish  " 
on  the  church-door  of  which  parish  this  notice  is  affixed. 
I  think  we  should  be  encouraging  very  inconvenient  and 
dangerous  objections  if  we  were  to  give  the  least  sanc- 
tion to  criticism*  on  a  notice  drawn  as  this  notice  is. 

Keating,  J. — I  am  of  the  same  opinion.  I  think 
that  in  construing  these  notices  we  should  take  care  on 
the  one  hand  that  the  inhabitants  should  have  fair  and 
reasonable  notice  of  the  object  of  the  meeting — that  a 
meeting  is  to  be  called  to  contribute  a  rate,  and  that 
they  shall  be  thoroughly  informed  of  what  is  about 
to  be  done.  I  think  this  notice,  like  every  other  docu- 
ment, should  receive  a  reasonable  construction.  We 
must  see  whether  within  the  terms  of  it  any  person 
who  could  be  called  upon  to  contribute  to  a  rate  was 
likely  to  be  misled,  or  have  any  doubt  as  to  what  was 
to  be  done,  and  when  it  was  to  be  done.  Now  it  seems 
to  me  that,  notwithstanding  the  very  ingenious  objec- 
tion to  the  notice  by  the  learned  counsel,  it  does  give 
fair  and  reasonable  notice  to  the  parties  liable  to  con- 
tribute to  a  church-rate,  that  a  vestry  was  to  beholden, 
and  that  it  was  for  the  purpose  of  making  such  a  rate. 
I  therefore  agree  with  the  rest  of  the  court  in  thinking 
that  the  rule  should  be  refused.  Rule  refuted. 


CROWN  GASES  RESERVED. 

Reported  by  Joint  Thomfbos,  Esq.,  Batrlster«at-Law. 

Saturday,  Nov,  10. 
(Before  Erle,  C JT.,  Cromptow,  J.,  Chastxell  and 
Bramwell,  BB.  and  Hill,  J.) 
Reg.  v.  Thomas  Newell  Holt. 
False  pretences  — Evidence  of  guilty  intent. 
The  prisoner  was  charged  with  obtaining  a  specific 
sum  from  W.  by  false  pretences.    It  appeared  that 
he  was  employed  by  his  master  to  taleorders,  but  not 
to  receive  moneys,    and  he  was  proved  to  hate 
obtained  the  specific  sum  from  W.  by  representing 
that  he  was  authorised  by  his  master  to  receive  it. 
Evidence  was  then  admitted  of  the  prisoner's  having 
obtained  another  turn  of  money  from  another  person 
by  a  similar  false  pretence,  tuck  obtaining  not  being 
mentioned  in  the  indictment  in  any  way : 
Held,  that  such  evidence  was  not  admissible  for  the 
purpose  of  proving  the  intent  of  the  prisoner  when  he 
committed  the  acts  charged  in  the  indictment. 
Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  general  quarter  sessions  of  the  peace 
for  the  West  Riding  of  the  county  of  York,  holden  at 
Leeds  on  the  15th  Oct  1860. 

The  defendant  T.  N.  Holt  was  tried  on  an  indictment 
charging  him  with  the  misdemeanor  of  having  obtained 
the  sum  of  9*.  9d  from  Wm.  Hirst  by  false  pre* 
tences. 

It  appeared  in  evidence  that  the  defendant  was 
employed  on  the  1 9th  April  by  one  Luke  Uttleyto 
take  orders  for  goods,  but  was  not  authorised,  but  for- 
bidden, to  receive  money  on  behalf  of  Luke  Uttley,  nor 
did  he  at  any  time  pay  over  or  account  for  any  moneys 
received  to  Luke  Uttley ;  that  on  the  30th  April  the 
defendant  obtained  from  W.  Hirst  the  sum  of  9«.  9dL 
charged  in  the  indictment,  by  the  representation  that 
he  was  authorised  by  the  said  Luke  Uttley  to  receive 
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Reo.  v.  George  Outer— Reg.  r.  John  Burxbides. 


[C.  Cas.  R. 


that  sum  on  his  behalf  for  goods  delivered  in  pursu- 
ance of  an  order  taken  by  the  defendant. 

The  counsel  on  behalf  of  the  prosecution  tendered  the 
evidence  of  one  Samuel  Uttley,  to  the  effect  that  on  a 
day  not  specified,  but  within  a  week  from  the  said  30th 
April,  the  defendant  obtained  from  him  the  said  S. 
Uttley  the  sum  of  lit.  by  a  like  representation  that 
he  (tie  defendant)  was  authorised  by  the  said  Luke 
Uttley  to  receive  money  on  his  behalf  for  goods 
"delivered  in  pursuance  of  a  like  order  taken  by  the 
defendant,  such  last-mentioned  obtaining  not  being 
charged  or  in  any  way  referred  to  in  the  indict- 
ment. 

The  counsel  for  the  prisoner  objected  that  the  evi- 
dence so  tendered  was  inadmissible. 

I  held,  as  chairman,  however,  that  such  evidence  was 
admissible  for  the  purpose  of  proving  the  intent  of 
the  prisoner  when  he  committed  the  acts  charged 
against  him  in  the  indictment 

I  therefore  received  the  evidence,  but  reserved  the 
question  whether  it  was  properly  admitted  for  the 
opinion  of  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted  and  sentence  of  impri- 
sonment for  four  calendar  months  in  the  house  of  cor- 
tcction  at  Wakefield,  with  hard  labour,  was  passed  upon 
him,  and  he  is  now  admitted  to  bail  to  render  himself 
in  execution. 

The  question  for  the  Court  of  Appeal  is, 

Whether  the  evidence  of  Saml.  Uttley  was  or  was 
sot  rightly  admitted. 

£.  B.  W.  Balme,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Erus,  C.J. — This  conviction  must  be  quashed.  In 
the  statement  of  the  case  submitted  to  us  we  cannot 
find  any  facts  that  would  warrant  us  to  Bay  that  the 
evidence  was  admissible.  Conviction  quashed. 


Reg.  v,  George  Oliver. 
Indictment — Counts  for  grievous  bodily  harm  and 

unlawfully  occasioning  actual  bodily  harm— Evidence 

of  common  assault, 
Vpon  a  count  for  assaulting,  beating,  wounding,  and 

occasioning  actual  bodily  barm  against  the  statute, 

the  prisoner  mag  be' convicted  of  a  common  assault. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  court  of  quarter  sessions  of  the  peace 
for  the  county  of  Northumberland,  held  at  Alnwick, 
in  the  said  county,  on  the  17th  Oct.  1860. 

The  prisoner  George  Oliver  was  indicted  at  these 
sessions  for  a  misdemeanor,  of  which  indictment  the 
following  is  a  copy : — 

"  Northumberland  to  wit. — The  jurors  for  our  lady 
the  Queen  upon  their  oath  present  that  George  Oliver, 
on  the  18th  Aug.  1860,  unlawfully  and  maliciously  did 
inflict  upon  one  Robert  Bainbridge  some  grievous 
bodily  harm,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  Crown  and  dignity. 

"  Second  count — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  George 
Oliver  afterwards,  on  the  said  18th  Aug.,  in  the  year 
aforesaid,  unlawfully  did  make  an  assault  in  and  upon 
the  said  Robert  Bainbridge,  and  did  then  unlawfully 
beat,  wound  and  ill-treat  the  said  Robert  Bainbridge, 
and  did  thereby  then  unlawfully  occasion  actual  bodily 
harm  to  the  said  Robert  Bainbridge,  and  then  did  other 
wrongB  to  the  said  Robert  Bainbridge,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lady  the  Queen,  her 
Crown  and  dignity." 

Upon  this  indictment  the  jury  found  a  verdict  of 
"guilty  of  a  common  assault" 

An  objection  was  taken  by  the  counsel  for  the 
prisoner  that  this  finding  amounted  to  an  acquittal, 
and  he  moved  in  arrest  of  judgment 


The  court  thereupon  postponed  the  judgment,  sad 
reserved  the  following  question  of  law,  which  had  so 
arisen  on  the  trial,  for  the  consideration  of  the  jus- 
tices of  either  bench  and  barons  of  the  Exchequer, 
under  the  provisions  of  the  statute  of  the  11  &  12 
Vict  c  78,  viz.,  whether  the  conviction  can  be  sus- 
tained ?  And  in  the  mean  time  that  the  prisoner  be 
committed  to  the  common  gaol  at  Morpeth,  until  he 
shall  enter  into  a  recognisance,  himself  in  50JL,  and 
two  sureties  in  25Z.  each,  or  one  in  5GJL,  conditioned  to 
appear  at  the  court  of  quarter  sessions  to  be  holden  for 
the  county  of  Northumberland  next  after  he  shall 
have  notice  given  to  him  by  the  prosecutor  to  recem 
the  judgment  of  this  court,  if  it  should  be  empowered 
to  pass  any  such  judgment 

Charles  Wil  Orde, 
Chairman  of  the  said  court  of  quarter  sessions. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court, 

Conviction  on  the  second  count  affirmed. 


Reo.  v.  Joint  Burxsides. 
False  pretences— Indictment — Evidence. 
An  indictment  for  false  pretences  charged  that  the  pri- 
soner falsely  pretended  to  the  prosecutor  that  a  cer- 
tain person  who  lived  in  a  large  house  down  tie 
street,  and  had  had  a  daughter  married  some  time 
back,  had  been  at  him  the  prisoner  about  some  carpet, 
and  had  ashed  him  to  procure  a  piece  of  woollen 
carpet,  to  wit  about  twelve  yards,  by  which,  tfc 
Whereas  no  such  person  had  been  at  the  prisoner 
about  any  carpet,  nor  had  any  tuck  person  asked 
the   prisoner    to  procure   any  piece   of  wooOe* 
carpet. 
The  evidence  was,  that  the  prisoner  slated  to  the  prose- 
cutor that  he  wanted  some  carpeting  for  a  Jamil*, 
living  in  a  large  house  in  the  village,  who  had  had  a 
daughter  lately  married,  and  thereby  obtained  twenty 
yards  of  carpet  from  him. 
The  evidence  to  negative  the  false  pretence  was  that  of 
a  lady  living  in  the  village  whose  daughter  was  mar- 
ried about  a  year  ago,  who  stated  that  she  had  not 
sent  the  prisoner  to  the  prosecutor  for  the  carpet: 
Held,  that  there  was  a  sufficient  false  pretence  aUegei 
in  the  indictment,  and  that  it  was  sufficient^  nega- 
tived by  the  evidence. 

Case  reserved  by  the  chairman  of  the  Midsummer 
quarter  sessions  for  the  North  Riding  of  Yorkshire  for 
the  opinion  of  this  court 

At  the  Midsummer  quarter  sessions  for  the  North 
Riding  of  Yorkshire,  holden  at  Northallerton  on  the 
3rd  July  I860,  John  Burnsides  was  indicted  for  ob- 
taining a  piece  of  carpet  under  false  pretences. 
The  following  is  a  copy  of  the  indictment : — 
"  North  Riding  of  the  county  of  York,  to  wit— The 
jurors  for  our  lady  the  Queen  upon  their  oath  present, 
that  J.  Burnsides  on  the  8th  May  I860,  unlawfully, 
knowingly  and  designedly  did  falsely  pretend  to  one 
George  Stonehouse,  that  a  certain  person  who  lived  ins 
large  house  down  the  street,  and  had  had  a  daughter 
married  some  time  back,  had  been  at  him  the  said 
J.  Burnsides  about  some  carpet,  and  had  asked  him  the 
said  J.  Burnsides  to  procure  a  piece  of  woollen  carpet, 
to  wit,  about  twelve  yards.  By  means  of  which  said 
false  pretences  the  said  J.  Burnsides  did  then  unlaw- 
fully obtain  from  the  said  G.  Stonehouse  twenty  yards 
of  woollen  carpet  of  the  goods  and  **»«*Hf  of  the  said 
G.  Stonehouse,  with  intent  thereby  then  to  defraud, 
whereas  in  truth  and  in  fact  no  such  person  as  afore- 
said had  then  or  at  any  other  time  been  at  the  said  J. 
Burnsides  about  any  carpet,  nor  had  any  such  person 
as  aforesaid  asked  the  said  J.  Burnsides  to  procure  an j 
piece  of  woollen  carpet  whatsoever,  to  the  great  damage 
and  deception  of  the  said  G.  Stonehouse,  to  the  evO 
example  of  all  others  in  the  like  case  offending,  against 
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tbe  form  of  the  statute  in  each  case  made  and  pro- 
vided, and  against  tbe  peace  of  our  lady  the  Queen, 

her  crown  and  dignity." 
The  evidence  was,  that  the  prisoner  went  to  the 

prosecutor's  shop  in  the  village  of  Snainton,  and  stated 
that  he  wanted  some  carpeting  for  a  family  living  in  a 
largs  house  in  that  village  who  had  had  a  daughter 
lately  married.  Upon  this  the  prosecutor  gave  the  pri- 
soner about  twenty  yards  of  carpeting,  which  the  pri- 
soner afterwards  sold  in  the  neighbourhood  to  two  diffe- 
rent persons  at  a  higher  price  than  that  which  the 
prosecutor  would  have  charged. 

The  only  evidence  to  negative  the  false  pretence 
charged  in  the  indictment  was  that  of  a  lady 
living  in  the  village  of  Snainton,  whose  daughter 
was  married  about  a  year  ago,  who  stated  that  she 
had  not  sent  the  prisoner  to  the  prosecutor's  shop  for 
tbe  carpet. 

At  the  close  of  the  case  for  the  prosecution  the 
pruoiwra  counsel  objected, 

That  the  indictment  did  not  sufficiently  allege  any 
false  pretence ; 

That  upon  the  evidence  there  was  nothing  to  go  to 
the  jary ;  and 

Thirdly,  that  the  false  pretence  alleged  in  the  in- 
dictment had  not  been  sufficiently  negatived  by  the 
prwecution. 

The  court  decided  that  there  was  a  sufficient  false 
pretence  in  tbe  indictment,  and  that  there  was  evidence 
to  p>  to  the  jury  in  rapport  of  it. 

Tbe  jury  returned  a  verdict  of  guilty. 

The  judgment  of  the  court  was  reserved  until  the 
opinion  of  the  Court  of  Criminal  Appeal  could  be  taken 
oo  the  point  raised  by  the  prisoner's  counsel. 

The  opinion  of  the  court  is  therefore  requested  on 
the  point  reserved. 

The  prisoner  was  discharged  on  recognisance  of  bail 
to  appear  at  the  next  Epiphany  sessions  to  receive  the 
judgment  of  the  court. 

Cathcabt,  Chairman. 

No  counsel  appeared  on  either  side. 

By  the  Court,  Conviction  affirmed. 


BOLLS  COURT. 

Reported  by  IL  B.  Yoimo,  Esq.,  Barrlster-at-Law. 

Thursday,  Nov,  15. 
Evas  v.  Tub   Portreeve,  Aldermen  and  Bur- 
cessrb  of  Avon  (otherwise  Aberavon),  Griffith 
Williams    and    Her    Majesty's   Attorney- 
Gesebau 

Demurrer — Corporation  —Injunction —Account— 

Discovery, 
A  plaintiff  here  may  obtain  a  decree  for  discovery 
do**,  in  aid  of  an  action  at  law,  or  of  proceedings 
m  another  court ;  but  if  by  his  bill  he  prays  for 
discovery,  as  incident  to  some  further  relief— and 
fails  in  obtaining  such  relief— he  will  not  be  entitled 
to  the  discovery, 
A  yhmtiff  JUed  a  bill  on  behalf  of  himself  alone  as 
<me  of  a  corporation,  against  the  corporatvm,  their 
ioHcitor,  and  the  Attorney-General,  praying  an  tn- 
jsnctfon  against  the  corporation,  for  an  account,  and 
for  discover j.     The  bill  did  not  disclose  a  case  of 
trustee  and  cestui  que  trust  as  between  the  plaintiff 
**d  ike  corporation.      The  corporation  demurred  to 
the  bill  fur  want  of  equity  and  for  want  of  par- 
ties : 
RdJ,  that  the  demurrer  must  be  allowed. 

The  bill  in  this  suit  was  filed  by  the  plaintiff,  on 
behalf  of  himself  only,  against  the  defendants,  the  port- 
were  and  burgesses  of  the  town  of  Avon,  their  solicitor, 
*"d  the  Attorney-General — praying  an  injunction,  an 
*w>uot  and  discovery  against  the  corporation.  The  bill 
itated  as  follows :— That  the  plaintiff  was  a  senior  bur-  ( 
£Mao»Ca*] 


gess  of  the  borough  of  Avon,  otherwise  Aberavon,  in  the 
county  of  Glamorgan,  and  was  resident  within  the 
said  borough :  that  the  first-named  defendants,  either 
by  prescription,  or  under  some  charter  cf  incorporation, 
were,  previously  to  the  grants  thereinafter  mention*!, 
and  have  since  continued,  and  now  are,  a  corporation 
by  the  name    or   style   of   uThe  Portreeve,   Alder- 
men and  Burgesses  of  Avon,  otherwise  Aberavon;" 
that  the  said   corporation,    previously  to    the  sales 
thereinafter  mentioned,   were  seised   or  well  entitled 
of  or  to  hereditaments  of  considerable  value  in  tbe 
said  parishes  of  Avon,   and  also    in    the  parish  of 
Michaelstone-super-Avon,  in  the  said  county  of  Gla- 
morgan, which  hereditaments  comprised  divers  inclosed 
pasture  lands,  mountain  lands,  marsh  lands  and  lands 
let  on  building  leases,  liberties,  franchises,  a  town-hall, 
and  divers  others  hereditaments;  that  previously  to 
the  said  sales  there  were  more  than  eighty  building 
and  other  leases  of  the  said  lands  of  which  the  several 
terms  were  unexpired,  and  the  rents  thereby  reserved  were 
payable  to  the  said  corporation,  and  the  income  arising 
from  the  said  corporate  property  then  was  and  now  is 
of  large  amount ;  that  the  rights  of  tbe  said  corporation 
in  and  to  certain  of  the  said  hereditaments  of  or  to 
which  they  are  now  seised  or  entitled,  originated  in 
certain  charters  or  deeds,  including  tbe  deeds  of  which 
the  following  are  translations,  that  is  to  say  :  first,  a 
charter  or  deed  under  the  seal  of  Ley  so  n-ap-M  organ, 
Lord  of  Avene,  otherwise' A  von,  aforesaid,  as  follows : — 
"  Be  it  known  to  this  present  and  all  further  genera- 
tions, that  I,  Leyson-ap-Morgan,  Lord  of  Avene,  son 
and  heir  of  Morgan  Vachan,  have  given,  granted  and  by 
this  present  charter,  have  confirmed  for  myself,  my 
heirs  and  assigns,  to  all  my  English  burgesses,  and  also 
my  chancers  of  Avene,  and  to  their  heirs  and  assigns,  all 
liberties  in  my  town  of  Avene,  and  my  whole  lordship 
within  the  limits  of  Avene,  which  the  burgesses  of 
Kenfig  have  within  the  town  of  Kenfig,  and  within  the 
lordship  of  the  Earl  of  Gloucester  and  Hereford,  as 
much  as  in  me  lies,  and  also  the  duty  of  eight  dishes 
of  corn  upon  every    •   .    •    due  to  me,  my  heirs  and 
assigns,  for  castle  ward    and   assize.      I  have  also 
granted  for  me,  my  heirs  and  assigns,  to  my  said  bur- 
gesses and  chancers  of  Avene,  and  their  heirs  and 
assigns,  freely,  quietly,  well  and  peaceably,  and  without 
any  molestation  or  impeachment,  house-bote  and  hedge- 
bote  in  all  my  tenants*  woods,  and  they  shall  have 
common  pasture  freely,  quietly,  well  and  peaceably,  for 
ever,  in  all  places,  woods  and  meadows,  pasture  and 
pasture  grounds  in  the  open  time  of  the  year,  upon  my 
lands,  and  all  the  pasture  ground  on  the  side  of  the  dinas 
which  lie  between  Karmoerndreech  and  a  place  called 
Kae  Kedrech  in  length  and  in  breadth  between  the  arable 
land  of  Tireskin  and  the  arable  land  on  the  top  of  tho 
dinas,  at  all  times  of  the  year  ;  and  if  it  should  happen 
that  my  heirs  or  assigns  should  inclose  any  land,  and  the 
said  inclosure  be  broken  through  by  the  cattle  of  the 
burgesses  or  chancers,  the  tenants  are  bound  to  repair 
and  make  up  the  said  inclosure,   and  they  shall  also 
have  common  pasture  in  the  open  time  of  the  year  in 
all  woodlands,  meadows,  pastures,  and  pasture-grounds 
belonging  to  my  tenants,  of  what  rank  or  condition 
soever  they  be.  But  for  this  grant,  donation,  and  confir- 
mation of  this  present  charter,   my    burgesses    and 
chancers  aforesaid  have  paid  me  forty  shillings  sterling, 
and  because  I  would  have  this  my  donation,  grant  and 
confirmation  by  this  present  charter  to  be  of  perpetual 
force    and  effect,  I   have  corroborated  this    present 
charter   with    the  impression    of  my    seal,  in    pre- 
sence of  these  witnesses,  Thomas  the  Abbot  of  Mar- 
gam,  Ameas,  rector  of  the  church  of  Avene,  Henry 
Clerk,  the  steward,  Avene-Rees-  ap-Morgan,  Rees-ap- 
Cradock,  and  many  others." 

Secondly,  a  charter  or  deed,  under  the  seal  of  Thomas 
do  Avene,  otherwise  Avon,  as  follows: — "To  all 
Christians  who  may  sea  or  hear  this  present  writing, 
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Thos.  da  Avon,  as  eon  of  St  John  Deavcnc,  Lord  of 
Avene,  wishes  everlasting  salvation  in  the  Lord.  Know 
all  men  that  I  have  granted,  released,  and  for  me  and 
my  heirs  have  quit  claimed  to  all  my  burgesses  and 
chancers,  and  all  my  Englishmen  within  my  town  of 
Avene  and  out  of  the  town,  all  liberties  in  the  said 
town  of  Aveno  in  my  whole  lordship  within  the  limits 
of  Aveno,  which  they  have  and  enjoy  by  virtue  of  a 
grant  from  Lord  Loyson-ap-Morgan,  in  words  to  this 
effect:— Be  it  known  to  this  present  and  all  future 
generations  that  I,  Leyson-ap-Morgan,  have  giveii, 
granted,  and  by  this  my  present  charter  have  con- 
firmed to  all  my  English  burgesses  and  chancers  of 
Avene,  and  their  heirs  and  assigns,  all  liberties  in  my 
town  of  Avene  and  throughout  my  whole  lordship 
within  the  limits  of  Avene,  which  the  burgesses  of 
KenGg  have  in  the  town  of  Kcnfig,  with  the  lordship 
of  the  Earl  of  Gloucester  and  Hereford  as  far  as  in 
him  lies.  I  have  also  granted  for  me,  my  heirs  and 
assigns,  to  my  said  burgesses  and  chancers  of  Avene, 
and  their  heirs  and  assigns,  freely,  quietly,  well  and 
peaceably,  and  without  impeachment,  house-bote  and 
hedgc-bote  in  all  my  tenants'  woods,  and  they  shall 
have  common  pasture  freely  and  peaceably  for  ever  in 
all  places,  woods,  meadows,  pastures,  and  pasture 
grounds  in  the  open  season  of  the  year  upon 
my  lands,  and  also  that  pasture  ground  on  the 
side  of  the  dinas,  which  is  between  Karmoerndreech 
and  a  place  called  Kae  Kedrech,  and  from  the  arable 
land  on  the  top  of  the  dinas  at  all  times  of  the  year; 
and  if  it  should  happen  that  I,  my  heirs  or  assigns, 
should  inclose  my  lands,  and  the  inclusure  bo  broken 
through  by  cattle  of  the  said  burgesses  or  chancers,  the 
tenants  are  to  repair  the  said  inclosure,  and  they  shall 
also  have  common  pasture  in  the  open  time  of  the  year 
in  all  woods,  lands,  meadows,  pastures  and  pasture 
grounds  belonging  to  my  tenants,  of  what  rank  or 
quality  soever  they  be;  and  moreover,  I,  Thomas, 
son  of  St  John  De  Avene,  have  granted,  released,  and 
for  mo  and  ray  heirs,  have  quitclaimed  to  all  my  burgesses 
and  chancers,  and  all  my  Englishmen,  all  that  pastnro 
ground  which  lies  between  Pyll  y-Scythan-a-Clawr 
Person,  and  between  the  burrows  or  sea  shore,  and  the 
lands  called  Clawr  Leyson,  and  the  land  called  Tir 
Madun,  to  be  depastured  by  all  their  cattle;  and 
that  they  may  also  have  common  pasture  everywhere 
in  my  burrows  at  all  times  of  the  year  with  all  their 
cattle,  so  that  neither  I,  the  said  Sir  Thomas,  nor  my  heirs 
or  assigns  shall  have  it  in  our  power  to  challenge,  claim,  or 
demand  any  right  or  title  in  the  aforesaid  liberties,  but  are 
for  ever  by  these  presents  excluded  therefrom.  And  I  Sir 
Thomas  do  Avene  and  my  heirs  and  assigns  will  war- 
rant, discharge  and  maintain,  and  defend  for  ever  all 
the  liberties  and  all  the  premises  aforesaid  to  all  the 
said  burgesses  or  chancers,  and  their  assigns,  against 
mankind.  But  for  and  in  consideration  of  this  my  grant, 
release,  donation  and  quit  claim  my  said  burgesses  and 
chancers  have  paid  in  hand  two  marks  of  sterling 
money.  In  witness  whereof  I  have  set  my  seal  to  this 
present  quit  claim  before  these  witnesses,  Henry, 
Abbot  of  Margam,  Thomas,  Rector  of  Avene,  John- 
tavet-with-my-Rcse-Ley-a- William,  ab-Owen  and  Mad- 
dock-Lloyd-Evan,  ab-David-Vach,  and  many  others. 
Dated  at  Avene  the  next  Monday  after  the  feast  of 
St  Mark  the  Evangelist,  in  the  24th  year  of  the 
reign  of  King  Edward  the  3rd,  after  the  conquest 

Thirdly,  a  charter  or  deed  as  follows : — "  Edward  Le  De 
Spencer,  Lord  of  Glamorgan  and  Morganwg,  to  his 
sheriff,  bailiff,  officers  and  others,  his  liege  people  to 
whom  these  presents  shall  come  greeting— know  ye 
that  we  have  of  our  special  grace  and  favour  granted  to 
our  burgesses  of  our  town  of  Avon,  their  successors  and 
heirs  for  ever,  all  the  liberties  under  written,  namely, 
that  they  have  the  same  liberty  to  buy  and  sell  all 
manner  of  goods  and  merchandises  whatsoever  within 
our  lordship  of  Glamorgan  and  Morganwg  and  else- 


where, as  well  within  the  liberties  and  without,  and  be 
as  free  from  toll,  custom,  package,  kayage,  stallage, 
pontage,  murrage,  pannage,  and  all  other  customs  and 
duties  for  all  manner  of  goods,  wares,  and  merchandises 
by  them  sold  or  bought,  as  are  our  burgesses  of  Kenfig 
and  Neath ;  we  have  also  granted  to  our  said  burgesses, 
their  successors  and  heirs  f.  r  ever,  two  fairs  annually  in 
our  town  of  Avon,  viz.,  the  first  fair  to  be  kept  upon 
the  feast  of  St  John  the  Baptist,  and  the  second  fair 
upon  the  feast  of  All  Saints,  the  both  to  be  held  upon 
the  vigils  or  eve  of  the  said  feasts  as  well  as  upon 
the  festival  days  themselves,  and  that  our  said  bur- 
gesses of  Avon,  their  heirs  and  successors  for  ever,  do 
take  and  receive,  or  cause  to  be  received  in  toll,  and 
through  toll  and  other  customs  and  duties  upon  all 
manner  of  goods  and  merchandises  within  our  said 
town  or  its  liberties,  from  those  that  buy  and  sell,  or 
that  pass  through  the  said  town  of  Avon  or  its  liberties, 
with  any  goods  or  merchandises,  with  as  full  powers  as 
our  burgesses  of  Kenfig  and  Neath  do,  those  only  ex- 
cepted who,  within  our  lordship  of  Glamorgan  and 
Morganwg  are  by  ancient  right  excepted  from  paying 
toll  and  custom  ;  but,  neverthless,  so  that  the  portreeve 
of  the  said  town  of  Avon,  for  the  time  being,  shall 
yearly  give  in  an  account  of  all  toll  and  duties  so  taken 
and  received  to  ns  and  our  heirs  for  ever,  in  our  ex- 
chequer at  Cardiff.  In  witness  thereof  the  seal  of  oar 
Chancery  of  Cardiff  annexed  to  these  presents,  before 
these  witnesses,  John  Davis,  &c  Dated  at  our  Castle 
of  Cardiff,  the  20tb  day  of  April  in  the  47th  year  of 
the  reign  of  King  Edward  the  3rd,  after  the  conquest" 

That,  after  the  date  of  the  last-mentioned  charter, 
and  by  some  means  unknown  to  the  plaintiff,  the  said 
portreeve,  aldermen  and  burgesses  of  Avon,  otherwise 
Aberavon,  acquired,  and  for  many  hundred  years  have 
bad  and  enjoyed,  a  good  title  to  the  fee-simple  of  all 
and  singular  the  hereditaments,  franchises  and  liberties 
comprised  in  the  said  several  charters,  and  also  to  the 
fee-simple  of  the  lands  subject  to  the  said  liberties,  and 
also  to  the  fee-simple  of  divers  other  hereditaments 
acquired  and  held  by  them  in  their  corporate  capacity. 

All  the  hereditaments  so  vested  in  the  said  corpora- 
tion have  always  been  and  are  subject  to  certain  trusts 
in  favour  of  the  individual  members  of  the  said  cor- 
porate body,  and  also  as  to  certain  proportions  of  the 
rents,  issues  and  profits  of  all  of  the  said  heredita- 
ments, to  certain  trusts  In  favour  of  the  townaod 
inhabitants  generally  of  Avon,  otherwise  Aberaron 
aforesaid;  and  every  burgess,  on  his  admission  as  a 
burgess,  has  from  time  immemorial  taken,  and  still 
takes,  an  oath  to  preserve  the  hereditaments  belonging 
to  the  said  corporation  for  the  benefit  of  the  said  cor- 
poration, and  of  the  said  town  and  inhabitants,  and 
not  to  consent  to  or  join  in  any  alienation  prejudicial 
to  the  said  corporation  or  town.  The  said  private  and 
public  trusts  are  evidenced  by  divers  provisions,  rales 
and  ordinances  contained  in  charters,  or  which  haye 
obtained  by  custom  or  been  dnly  made  by  the  said 
corporation. 

The  plaintiff  charges  that  there  are  divers  charter*, 
deeds,  declarations  of  trusts,  or  other  instruments  in 
writing,  declaring  the  trusts  of  the  said  corporate  pro- 
perty or  parts  thereof  which  the  defendants  ought  to 
discover. 

The  bill  also  stated  that,  although  the  burgesses  of 
the  said  borough  were  well  entitled  to,  and  of  right 
ought  to  enjoy  the  right  of  pasture  for  their  cat  le  |» 
and  upon  all  the  marsh  and  mountain  lands  of  the  said 
corporation,  and  also  a  voice  in  the  management  of  the 
property  of  the  corporation,  the  thirty-three  senior 
burgesses,  of  whom  the  plaintiff  was  one,  were  well 
entitled  to  and  of  right  ought  to  enjoy,  the  right  of  W 
allotment  of  three  acres  apiece  to  each  of  the  said 
senior  burgesses,  for  the  purpose  of  the  exclusive  pas- 
ture of  their  cattle  during  their  respective  natnral 
fives.    AH  the  burgesses-  of  the  said  borough  ** 
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entitled  to  participate  in  the  surplus  income  of  the 
aid  corporation  property  which  remained  after  satis- 
fying such  public  trusts  as  aforesaid,  in  favour  of  the 
said  town  and  inhabitants!  according  to  certain  shares 
and  proportions,  and  in  manner  the  particulars  whereof 
were  unknown  to  the  plaintiff,  and  the  defendants,  the 
said  corporation,  ought  to  discover  such  particulars, 
and  whether  the  said  right  of  participation  is  regulated 
by  any  instrument  in  writing,  or  by  prescription  in 
ancient  customs,  and  whether  there  are  any  records  or 
registers  of  such  customs. 

That  monthly  courts  hare  from  time  immemorial 
been  held,  and  of  right  ought  to  be  held  for  the  trans- 
action of  the  business  of  the  said  corporation.  At  such 
courts  the  said  portreeve  presides,  and  the  said  bur- 
gesses have  each  a  voice  in  the  decision  of  matters 
considered  thereat,  and  all  the  burgesses  ought  to  be 
nmmoned  to  attend  such  courts  by  special  or  general 
notices,  according  to  the  nature  of  the  business  to  be 
transacted  at  such  courts.  That  in  or  about  the  year 
1848,  the  defendants,  the  said  corporation,  applied  for 
and  obtained  an  Act  of  Parliament  enabling  them  to 
erect  a  public  market-house  and  slaughter-houses. 
The  short  title  of  such  Act  is  "  The  Aberavon  Market 
Act  1848,"  and  in  the  preamble  thereof  it  is  recited, 
that  the  Earl  of  Jersey  had  agreed  with  the  portreeve, 
aldermen  and  burgesses  of  the  said  town  and  borough, 
to  convey  to  them  by  way  of  free  gift  certain  lands, 
tenements  and  hereditaments  situate  in  the  said  town 
and  borough,  and  *  particularly  described  in  the  sche- 
dule A  to  the  said  Act  annexed,  and  the  site  whereof 
was  convenient  for  the  erection  of  a  market-place  and 
place  for  holding  fairs  for  the  said  town  and  borough, 
and  after  the  incorporation  in  the  said  Act  of  the 
Markets  and  Fairs  Clauses  Act  1847,  and  certain 
provisions  of  the  Commissioners  Clauses  Acts  1847, 
*ndof  the  Lands  Clauses  Acts  1847,  it  is  thereby 
enacted,  that  the  said  corporation  might  construct  a 
market-place  and  place  for  a  fair  as  therein  mentioned 
on  the  lands  described  in  the  said  schedule  A,  and  also 
a  market-place  for  the  sale  of  cattle,  and  also  provide 
^tighter-houses  for  the  slaughtering  of  cattle  for  the 
supply  of  the  said  town  and  borough,  and  the  neigh- 
bourhood thereof,  and  divers  powers  are  given  to  the 
*»!  corporation  for  such  purposes,  and  they  were 
empowered  to  take  such  stallage  rents  and  tolls  as  in 
the  schedule  to  the  same  Act  are  specified.  And  by 
the  21st  section  of  the  same  Act  it  was  enacted,  that 
til  moneys  arising  from  stallage  rents  and  tolls  to  be 
levied  or  taken  under  the  authority  of  the  said  Act,  from 
my  lessees  or  mortgagees  thereof,  and  other  property 
thereinafter  .mentioned,  should  be  applied,  first,  in 
pjing  the  expenses  of  obtaining  the  said  Act,  and 
incident  thereto ;  secondly,  in  making  and  maintaining 
Ibc  market  or  fair,  and  works  connected  therewith,  and 
the  slaughter-houses  so  to  be  established  or  constructed 
« aforesaid,  and  in  the  payment  of  the  interest  and 
^payment  of  the  principal  of  all  moneys  borrowed  on 
the  security  of  the  said  works,  stallage  rents  and  tolls, 
and  that  the  residue  of  such  moneys  (if  any)  should 
«  retained  by  the  said  portreeve,  aldermen  and  bnr- 

puts,  and  be  applied  by  them  as  they  should  think 

fit. 

The  bill  next  stated  that  the  recital  that  the  lands  in 
the  said  schedule  A  were  a  free  gift  from  the  said  Earl 
of  Jersey  is  erroneous,  inasmuch  as  the  said  corporation 
Kranted  and  conveyed  certain  lands,  part  of  the  here- 
ditaments so  vested  in  them  as  aforesaid,  to  the  said 
ttri,  in  consideration  of  the  said  conveyance  or  gift  from 
him  of  the  said  lands  mentioned  in  the  Baid  schedule  A; 
vtidiat,  a  certain  tract  of  sand  and  land  near  the  sea- 
shore, which  has  since  become  considerably  enhanced  in 
Tjaloe;  that  the  said  corporation  erected  and  constructed 
the  said  masket-placo  and  slaughter-houses  and  place 
k*  holding  a  fair  according  to  the  provisions  of  the 
•Ibenvon  Market  Act  1848,  and  to  defray  the  expenses 


of  such  works  they  mortgaged  tho  whole  or  port  of  tho 
hereditaments  vested  in  them  to  a  person  named  Daniel 
to  secure  30002.  and  interest,  which  sum  was  unduly  ap- 
plied in  payment  of  the  said  costs  and  other  liabilities 
unduly  incurred  by  the  said  corporation  ;  that  the  said 
corporation  was  not  included  in  the  Municipal  Corpo- 
ration Act,  5  &  6  Will.  4,'C.  76,  and  has  not  been 
since  brought  within  the  operation  of  such  Act  of  Par* 
liament ;  that,  in  or  about  the  year  1850  certain  inha- 
bitants of  the  said  borough  of  Avon  applied  to  the  Lords 
of  her  Majesty's  Privy  Council  for  a  charter  of  incorpo- 
ration under  the  lost-mentioned  Act  of  Parliament,  but 
such  application  was  refused. 

The  defendants,  the  said  corporation,  opposed  such 
application  and  incurred  costs  to  a  large  amount 
thereby,  and  to  defray  such  costs  they  borrowed  a 
further  sum  of  3500/.  from  some  other  person  or 
persons,  and  executed  a  further  mortgage  of  all  or  part 
of  the  said  corporate  property  to  the  said  mortgagees  to 
secure  the  last-mentioned  sum  ;  such  sum  was  unduly 
applied  in  payment  of  the  last-mentioned  costs  and 
other  liabilities  unduly  incurred  by  the  said  corpora- 
tion. 

The  plaintiff  by  his  bill  then  charged  that  the  said 
several  mortgages  were  not  authorised  by  the  said 
constitution  of  the  said  corporation  or  within  their 
powers,  and  that  the  same  ought  to  have  been,  but 
were  not,  authorised  by  a  monthly  or  other  meeting 
or  court  of  burgesses  duly  summoned  for  such  purpose. 
The  plaintiff  was  never  duly  summoned  to  attend  any 
meeting  for  the  purpose  of  considering  such  mortgages 
or  either  of  them.  A  second  application  had  been  made 
to  the  said  Lords  of  her  Majesty's  Privy  Council  for  tho 
grant  by  her  Majesty  of  a  charter  of  incorporation  for 
the  said  borough  under  tho  said  Municipal  Corporations 
Act,  and  was  now  pending.  The  defendants,  the  said 
corporation  and  their  said  mortgagees  being  apprehen- 
sive that  the  said  corporate  property  might  be  taken 
out  of  their  control  in  case  such  charter  should  be 
granted,  in  or  about  the  month  of  Feb.  18G0  proceeded  to 
sell  the  property  comprised  in  the  said  securities  and  other 
the  property  of  the  said  corporation,  and  have  since  such 
date  sold  and  disposed  of  and  conveyed  away  a  large 
proportion  of  such  property,  but  no  account  of  tho 
application  of  the  proceeds  of  such  sales  had  ever  been 
furnished  to  the  plaintiff,  but  he  had  been  informed 
that  the  several  mortgages  thereinbefore  mentioned  had 
been  fully  paid  off  and  satisfied.  The  bill  further  stated 
that  the  said  sales  had  been  conducted  in  a  hurried,  reck- 
less and  improvident  manner,  and  were  mode  against  the 
express  protest  of  certain  of  the  burgesses,  including 
the  plaintiff,  and  published  in  the  public  newspapers, 
and  tho  property  sold  had  been  disposed  of  at  prices 
much  below  its  real  value.  Such  soles  had  not  been 
authorised  by  any  monthly  or  other  meetings  or  courts 
duly  summoned  for  such  purposes,  nor  had  the  plain- 
tiff been  duly  summoned  to  attend  the  meetings  for 
such  purposes ;  in  fact,  the  said  portreeve  and  certain 
other  officers  of  the  corporation  arranged  tho  holding 
of  the  said  courts  and  tho  manner  of  issuing  sum- 
monses or  notices  to  attend  the  same,  so  as  practically 
to  exclude  a  large  proportion  of  the  burgesses. 

The  said  sales  made  in  and  since  the  month  of  Feb. 
1860  comprised  all  the  property  of  the  said  corpora- 
tion, except  the  said  market-place  for  a  fair  and 
slaughter-houses  so  erected  on  the  lands  described  in 
the  said  schedule  A  to  the  said  Aberavon  Market  Act, 
and  the  town-hall  of  the  said  borough,  and  such 
last-mentioned  particulars  were  the  only  hereditaments 
now  remaining  unsold.  The  last  of  such  sales  took 
place  in  or  about  tho  3rd  Sep.  1860,  when  a  large 
tract  of  mountain  land  was  sold  to  a  Mr.  Robert  Par- 
sons for  a  very  inadequate  price,  and  contrary  to  the 
express  protest  of  many  of  the  said  burgesses. 

The  moneys  arising  from  the  several  sales  so  made 
as  aforesaid  hud  been  applied  in  divers  undue  and 
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improper  ways,  partly  in  payment  of  bills  of 
costs  unduly  incurred  for  legal  proceedings,  and 
partly  in  payment  of  other  debts  unduly  in- 
curred by  the  defendants  the  said  corporation. 
The  said  corporation  also  borrowed  from  divers  other 
persons  unknown  to  the  plaintiff  divers  other  Boms  of 
money,  amounting  together  to  between  2000/.  and 
3000&,  and  such  sums  have  been  unduly  applied. 

The  plaintiff  by  his  bill  then  further  charged  that 
the  solicitors  or  solicitor  from  time  to  time,  in  and 
since  the  year  1853,  employed  by  the  said  corporation, 
or  some  or  one  of  them,  had  taken  and  had  conveyed 
to  them  or  him  certain  parts  of  the  said  corporate  pro- 
perty in  consideration  of  and  in  lieu  of  payment  of  bills 
of  costs  from  time  to  time  incurred  by  the  said  corpo- 
ration for  legal  proceedings,  and  the  defendants  the 
said  corporation  ought  to  discover  the  particulars  of  all 
such  conveyances,  and  the  several  considerations  for 
the  same ;  and  that  the  purchase-money  received  for 
such  sale  as  aforesaid  and  the  several  sums  so  bor- 
rowed on  mortgage  as  aforesaid,  had  not  been  duly 
applied  or  distributed  according  to  the  constitution  of 
the  said  corporation  and  the  trusts  attached  to  the  said 
property  thereof,  and  that  the  defendants  the  said  cor- 
poration ought  to  set  forth  an  account  of  the  particu- 
lars of  which  the  said  corporate  property  consisted  pre- 
viously to  the  sales  so  made  thereof  as  aforesaid,  and 
also  of  the  particulars  of  the  corporate  property  so  sold 
as  aforesaid,  and  when  and  to  whom  such  sales  were 
made,  and  how  the  purchase-moneys  arising  therefrom 
had  been  applied  and  distributed,  and  whether  in  any 
manner  invested,  and  also  of  the  particulars  of  which 
the  property  vested  in  the  said  corporation  now  con- 
sisted, and  what  was  the  annual  income  thereof ;  that 
the  defendants  the  said  corporation  ought  also  to  set 
forth  shortly  the  several  deeds,  charters,  ordinances, 
records,  rules,  minute-books,  or  other  instruments  in 
writing,  and  also  all  customs  within  their  knowledge 
regulating  the  said  corporation  and  the  property 
thereof,  or  showing  the  constitution  thereof ;  that  the 
defendants  the  said  corporation  had  successfully  offered 
for  sale,  and  they  threatened  aud  intended  to  sell  the 
market-house  and  the  town-hall  and  the  said  slaugh- 
ter-house and  other  the  remaining  property  vested  in 
the  said  corporation,  or  part  thereof,  aud  to  distribute  the 
proceeds  of  such  sale  amongst  certain  individual  members 
of  the  said  corporation,  or  otherwise  to  apply  the  same 
contrary  to  the  constitution  of  the  said  corporation,  and 
in  violation  of  the  trust  attached  on  the  property 
thereof.  Such  conduct  was  contrary  to  the  wishes  of 
a  large  number  of  the  said  burgesses  and  against  their 
protest ;  and  that  the  defendant  Griffith  Williams  was 
the  common  attorney  of  the  said  corporation,  and  the 
several  facts  and  things  aforesaid  were  within  his  per- 
sonal knowledge,  and  he  ought  to  discover  the  same. 

The  bill  then  contained  the  charge  as  to  documents, 
and  concluded  with  a  prayer,  that  the  defendants,  the 
said  portreeve,  aldermen,  and  other  burgesses  of  Avon, 
otherwise  Aberavon  aforesaid,  might  be  restrained  by 
the  order  and  injunction  of  the  court  from  selling  or 
disposing  of,  or  offering  for  sale,  the  said  market-house, 
market-place,  or  place  for  holding  fairs,  slaughter- 
houses, town-hall,  or  any  other  hereditaments  remain- 
ing vested  in  them  upon  such  private  and  public  trusts 
as  aforesaid ;  that  an  account  might  be  taken  of  the 
hereditaments  sold  by  the  said  portreeve,  aldermen  and 
burgesses  of  Avon,  otherwise  Aberavon,  in  and  since  the 
month  of  Jan.  1860,  or  from  such  other  date  as  this 
court  should  think  fit ;  and  also  of  the  proceeds  of  such 
sales,  and  the  application  of  such  proceeds,  and  of  the 
mortgage  moneys  so  borrowed  as  aforesaid,  and  also  an 
account  of  the  hereditaments,  moneys  and  property 
now  vested  in  the  said  corporation  ;  and  that  the 
defendants  the  said  corporation,  and  also  the  defendant 
Griffith  Williams,  might  make  a  full  discovery  of  the 
several  matters  aforesaid;  sod  for  farther  relief. 


To  this  bill  the  defendants  the  corporation  demurred 
for  want  of  equity,  and  the  cause  now  came  on  to  be 
argued  upon  that  demurrer.  A  demurrer  was  abo  made, 
ore  temu,  at  the  bar,  for  want  of  parties. 

Selwyn,  Q.C.  (Speed  with  him),  in  support  of  the 
demurrers,  contended  that  the  plaintiff  ought  to  have 
filed  the  bill  on  behalf  of  himself  and  all  other  persons 
in  the  same  interest  with  himself,  but  he  had  not  done 
so :  or,  since  it  was  clear  from  the  statements  in  the  bill 
that  there  must  be  other  parties  having  such  an  in- 
terest, they  ought  to  have  been  made  parties,  but  that 
was  not  done.  Further,  the  suit  ought  to  have  been 
instituted  by  the  Attorney-General.  With  regard  to 
the  plaintiff's  general  equity  to  sue  the  corporation, 
this  bill  was  a  fishing  bill,  for  discovery,  founded  on  a 
claim  to  relief  to  which  the  plaintiff  was  not  entitled. 
The  bill  was  one  by  a  member  of  the  corporation  against 
the  corporate  body,  when  the  proper  remedy  was  by 
mandamus  at  law.  What  the  plaintiff  wanted  was,  to 
show  that  the  corporation  had  been,  and  intended  to 
be,  guilty  of  improper  acts — acts  ultra  virtt  their 
charter.  As  to  past  acts,  the  plaintiff  sought  to  im- 
peach some  sales  already  effected ;  and,  as  to  futon 
acs,  to  restrain  some  proposed  sales  and  mortgages  of 
the  corporation  property.  For  that  he  had  alleged  no 
sufficient  case,  for  he  had  shown  no  proper  trust  on  the 
part  of  the  defendants ;  and  primd  facie  every  corpora- 
tion not  within  the  Municipal  Corporations  Act 
was  entitled  to  deal  with  its  own  property  as  it  chose. 
Upon  the  whole  case  they  contended  that  the  pLantiff 
was  not  entitled  to  the  relief,  by  way  of  mjunctkm  or 
otherwise,  that  he  prayed  for :  (The  Shrewshwy  oni 
Birmingham  Railway  Company  v.  The  North-  Western 
Railway  Company,  6  H.  of  L.  Cas.  113;  Jackson*. 
The  North  Wales  Railway  Company,  13Jur.  69. 

R.  Palmer,  Q.C.  (F.  H.  CoU  with  him),  for  the 
plaintiff,  insisted  that  it  was  apparent  on  the  face  of 
the  bill  that  the  defendants,  the  corporation,  were 
trustees  of  their  property  for  the  purposes  of  the  corpo- 
ration ;  and  that,  as  the  plaintiff  was  himself  a  member 
of  the  corporation,  they  were  therefore  trustees  for 
him.  The  plaintiff  had  alleged  a  specific  claim,  as  so 
individual  burgess  of  the  town  of  Avon,  and  that  claim 
involved  a  right  to  a  part  of  the  land  on  which  the 
buildings  mentioned  in  the  bill,  and  the  subject-matter 
of  the  sales  and  mortgages,  were  situated.  It  cooid 
not  therefore  be  said  he  had  no  right  to  sue  the  corpo- 
ration. Further,  the  members  of  the  corporation  had 
sworn  not  to  alien  the  corporation  property;  therefore  there 
was  a  clear  trust  imposed  on  them  not  to  do  so— shore 
all  things,  not  to  do  so  if  prejudicial  to  any  one  of  the 
body  :  (Attornty-Generalv.  The  Corporation  ofC*ska\ 
3  Dr.  &  W.  294  ;  Ward  v.  The  Society  of  Attorney*, 
1  Coll.  C.  C.  370;  Adley  v.  The  Whitstabk  Compms, 
17  Ves.  315;  Dummer  v.  The  Corporation  of 
Chippenham,  14  Ves.  245.) 

fielwyn,  Q.C.  was  not  called  on  to  reply. 

The  Master  of  the  Rolls.— This  bill  cannot  he 
supported.  The  case  is  one  of  a  single  individual,  s 
burgess  and  a  member  of  the  corporation  of  Avon, 
suing  the  corporation,  in  order  to  impeach  certain  sales 
and  mortgages  already  made  by  them,  and  to  obtain  an 
injunction  to  restrain  them  from  selling  or  mortgaging 
other  parts  of  the  property  of  the  corporation.  H* 
also  prays  for  discovery  against  the  corporation  and  their 
attorney.  A  distinction  was  endeavoured  to  be  drawn 
in  the  course  of  the  argument  between  a  municipal  sad 
a  trading  corporation.  Now,  primd  fade,  a  mom- 
cipal  corporation  which  is  not  within  the  Corporation 
Act— and  that  is  the  position  of  thiscorporation--iB»T 
dispose  of  all  its  own  property  as  it  pleases  ;  and  if  * 
person  seeks  to  restrain  snch  a  corporation  from  * 
doing,  he  must  establish  a  case  of  a  trust  to  the  con- 
trary, in  which  he  is  himself  interested.  A  &**" 
that  character  may  be  of  two  lands :  it  iday  be  either 
general  or  private,    For  instance,  a  person  might  p* 
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•  mm  of  money  to  a  corporation,  in  trust  for  the 
children  of  A.  B.,  to  be  paid  to  them  when  they  shall 
rspectirely  attain    the    ages  of    twenty-one   years. 
That  is  a  private  trust.    Then,  again,  a  person*  may 
pre  a  sum  of  money  to  a  corporation  for  the  be- 
nefit of  the  inhabitants  of    a    town,    as    for    the 
string,  draining,  lighting,  or  some  other  improvements 
of  the  town.    That  is  a  general,  or  public  trust.    In  the 
bitter  case,  if  you  wish  to  enforce  the  trust,  you  must 
institate  a  suit  in  the  name  of  the  Attorney-General, 
and  by  way  way  of  information,  against  the  corpora- 
tion; and  that  suit  is  one  on  behalf  of  all  the  persons 
interested  in  the  trust.    In  the  case  of  private  trusts, 
if  all  tbe  persons  interested  are  too  numerous  to  be 
made  parties,  the  practice  of  this  court  allows  some  of 
them  u>  sue  on  behalf  of  themselves  and  all  others  in 
the  same  interest  with  them.     How,  then,  does  the  pre- 
sent case  stand  with  reference  to  these  doctrines  ?    The 
plaintiff  in  this  case  states  that  he  is  a  private  indi- 
vidual, and  a  member  of  the  corporation  which  he  is 
suing;  but  he  also  shows  by  his  bill  that  he  appears  in 
this  suit  in  a  public  character ;  for  he  says  that  the  in- 
terests in  respect  of  which  he  is  suing  are  common  to 
all  tbe  burgesses  of  the  town  of  Avon,  he  himself 
being  also  a  burgess.    In  support  of  those  positions 
which  he  assumes,  he  sets  up,  or  endeavours  to  set  up, 
a  case  of  a  trust  on  the  part  of  the  defendants, 
the  corporation,   for  the  benefit  of,    amongst  other 
persons,  himself.    The  documents  on  which  he  relies 
to  establish  the  trust  are  set  out  by  him  in  the  fourth 
paragraph  of  his  bill.   [The  M.  R.  read  that  paragraph 
containing  the  charters  as  above  stated,  and  continued.] 
1  am  of  opinion  that  these  documents,   so  stated, 
import  no  such  trust  of  either  kind ;  no  trust  either 
general  (or  public;  or  private ;  none  that  can  be  consi- 
dered sufficient  to  support  the  plaintiff's  bill.     So  far 
aa  they  at  all  approach  a  trust— if  indeed  a  trust  there 
be— they  import  not  a  private  but  a  public  one,  in  the 
enforcing  of  which,  as  I  have    said,   the  Attorney- 
General  is  a  necessary  plaintiff,  and  the  suit  for  that 
purpose  should  be  commenced  by  information.    Well, 
bnt  taking  tbe  plaintiff's  case  as  it  stands,  and  coming 
on,  as  it  does,  upon  demurrer  to  the  bill,  the  facts 
stated  by  him  must,  by  the  ordinary  rules  of  pleading, 
he  taken  most  strongly  against  him  ;  and  I  find  that, 
it  bang  necessary  for  him  to  establish  a  trust,  he 
really  alleges  something  short  of  what,  in  fact,  he  wants. 
He  makes  a  general  allegation  of  a  trust,  for  the  proof 
of  which  resort  must  be  had  to  particular  facts.     But 
these   particular    facts,    as    they  are  stated  by  the 
plaintiff  in  his  bill,  do  not,  in  my  opinion,  at  all  esta- 
blish the  conclusion  in  support  of  which  ho  adduces 
tbem.  In  the  case  of  Frietas  v.  Dot  Santo*,  1  Y.  &  J* 
Kzch.  574,  a  very  apposite  judgment  was  delivered  by  the 
Chief  Baron  of  the  Court  of  Exchequer.  There  the  general 
allegations  had  reference  to  certain  accounts,  in  support 
of  which  the  particular  facts  stated  in  the  plaintiffs 
bill  were  set  out,  but  as  they  were  set  out  they  proved 
ill  the  accounts  to  be  on  one  side,  and  the  court  in 
that  case  allowed  the  demurrer  to  the  bill.     This 
present  case  appears  to  me  to  be  identical  in  principle 
with  that;    and  so   far    as    regards    the    demurrer 
for  want  of  equity,  in  that  respect  it  must  be  allowed. 
Bat  then  it  was  suggested  that  each  member  of  the 
corporation  hid  taken  an  oath  not  to  alienate  the  cor- 
porate property,  and  that  the  defendants  were  now 
■bout  so  to  do.     In  support  of  the  arguments  for  the 
injunction  founded  on  that  assumption,  the  case  of  the 
Attorney-General  v.   The  Corporation  of  Cashel  was 
referred  to.    But  that  case  was  very  different  from  the 
present  one.    In  that  Irish  case  the  oath  was  clearly 
distinct  and  unconditional;    and   the    question  was, 
whether  an  alienation  of  part  of  the  corporate  property 
to  a  member  of  the  corporation  for  an  adequate  considera- 
tion was  not  contrary  to  tbe  oath  taken  by  the  alienors 
a  their  corporate  Capacity  ?  Lord  St,  Leonards  said  that 


the  alienation  was  contrary  to  the  oath ;  and  observed 
that  the  oath  there  imposed  was  in  lieu  of  an  implied 
trust,  binding  upon  the  consciences  of  the  members  of 
the  corporation.  But  that  is  very  different,  as  I  have 
said,  from  this  case.  Tbe  oath  there  was,  that  there 
should  be  no  alienation  at  all.  Here,  however,  the  oath 
is  clearly  conditional,  and  does  permit  some  alienations, 
for  it  prescribes  that  the  alienation  is  not  to  be  prejudi- 
cial to  the  interests  of  the  corporation.  [The  M.  R. 
lead  the  paragraph  of  the  bill  relating  to  the  oath,  a* 
above  stated,  and  continued.]  But  who  is  to  be  the 
judge  whether  the  alienation  is  or  is  not  prejudicial  ? 
Clearly  the  corporation,  who  are  to  exercise  the  power  of 
alienation.  But  in  addition  to  all  theseconsiderations,  the 
trust  here,  if  as  I  have  said  any  trust  there  be,  is  a  public 
one,  and  the  enforcing  of  it  should  have  been  by  or  at 
the  suit  of  the  Attorney-General.  The  case  of  the 
WhitstabU  Company  was  one  of  a  corporation  in  the 
nature  of  a  partnership,  whose  business  it  was  to 
divide  tbe  profits  among  the  partners  to  the  concern—* 
one  of  them  said  he  had  not  received  his  share  of  the 
profits.  But  that  was  evidently  the  case  of  a  private 
trust,  which  this  court  is  bound,  by  all  its  rules,  to 
administer— bound,  that  is  to  say,  unless  there  be  a  title 
or  remedy  for  the  plaintiff  at  law.  But  that  case  is 
one  quite  distinct  from  the  present,  in  which,  as  I  have 
more  than  once  observed,  if  there  be  a  trust  at  all,  it 
is  a  public  one,  and  for  the  due  enforcing  of  which 
this  suit  is  not  properly  framed.  The  plaintiff 
here  has  alleged  that  some  part  of  the  cor- 
poration property  has  been  sold,  and .  he  seeks 
an  account  of  tbe  moneys  arising  from  such  sales,  and 
of  the  property  now  vested  in  the  corporation.  He 
also  seeks  a  discovery  in  aid  of  that  account.  I  am 
of  opinion  that  he  is  not  entitled  to  such  discovery,  as 
he  is  not  in  this  case  entitled  to  the  other  relief  which 
he  prays.  Discovery  may  be  obtained  without  further 
relief,  by  a  plaintiff  in  this  court,  in  aid  of  an  action  at 
law,  or  of  proceedings  in  another  court ;  but  if  the 
plaintiffs  bill,  in  addition  to  discovery,  also  seeks,  as 
connected  with  it,  any  other  relief  here,  and  he  fails  in 
obtaining  such  relief,  he  is  not  entitled  to  tbe  disco- 
very. I  am  of  opinion  that  the  demurrer  to  this  bill 
must  be  allowed. 


COURT  OF  COMMON  BENCH. 

Reported  by  Dasibl  Thomas  Evaxa  and  W.  af  AYo,  Esqra., 

Barristers-at-Law. 


Nov.  13  and  23. 

Read  v.  Freeman. 

Appeal  against  highway-rate— Application  fir  costs 
by  the  respondent  under  12  if  13  Vict.  c.  45,  s.  5, 
and  11  (f  12  Vict,  c  43,  s.  27. 

The  defendant  had  appealed  against  a  highway-rate, 
and  had  entered  into  the  necessary  recognisances, 
pursuant  to  5  cf  6  WilL  4,  c.  60,  to  pay  such  costs 
as  should  be  awarded  by  the  justices  at  the  quarter 
sessions  ;  the  appeal  was  heard  and  the  rate  con- 
firmed, and  an  entry  made  to  that  eject  in  the 
minute-book  by  the  clerk  of  the  peace.  At  the  end  of 
this  entry  was  an  entry,  "  costs  agreed to  betaxed out 
of  court — taxed  at  33L  7*."  After  the  sessions  an 
appointment  for  the  taxation  of  the  costs  of  the 
appeal  was  made  by  the  clerk  of  the  peace,  of  which 
Hie  appellants  had  notice,  but  did  not  attend,  and 
the  costs  were  then  taxed.  Some  time  previous  to 
this  a  general  order  had  been  made  by  the  quarter 
sessions  that  the  costs  of  every  appeal  should  be 
taxed  by  the  clerk  of  the  peace  during  the  sessions, 
and  be  paid  by  the  losing  party,  unless  an  order 
should  be  made  to  the  contrary.  An  application 
was  then  made  by  the  plaintiff  to  the  quarter  ses- 
sions, under  the  12  £  13  Vict,  c  45,  s.  5,  and  11  £ 
12  Vict,  c  48,  t.  27,  to  enforce  the  payment  of 
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those  coits,  and  they  were  atbtd  to  issue  a  distress- 

warrant,  which  was  objected  to  iy  the  defendant : 
Eeldy  that,  under  the  circumstance*,  the  magistrates 

would  be  right  in  granting  the  application. 

This  was  a  case  stated  pursuant  to  the  stat  20  & 
21  Vict  c  43,  s.  2. 

At  a  petty  sessions  holden  at  Swindon,  in  the  county 
of  Wilts,  on  the  16th  Feb.  I860,  before  G.  Daubeny 
and  four  other  justices  of  the  peace  of  Swindon,  in  the 
aaid  county  of  Wilts, 

William  Read,  surveyor  of  highways,  of  the  parish 
of  Swindon  aforesaid  (hereinafter  called  the  plaintiff), 
made  an  application,  in  pursuance  of  the  12  &  13 
Vict  c  45,  s.  5,  and  11  &  12  Vict  c  43,  s.  27,  to 
enforce  payment  by  H.  E.  Freeman,  of  Swindon  afore- 
said (hereinafter  called  the  appellant),  and  W.  Wool- 
ford,  of  Swindon  aforesaid,  of  the  sum  of  331.  7s., 
being  the  costs  of  sn  appeal  by  the  said  appellant  to 
the  court  of  quarter  sessions  of  Wilts  against  a  high- 
way-rate made  for  the  parish  of  Swindon  aforesaid, 
on  which  appeal  the  rate  was  confirmed,  as  in  the  cer- 
tificate hereinafter  mentioned.  In  pursuance  of  a 
summons  issued  on  the  information  and  complaint  of 
the  said  plaintiff,  requiring  the  attendance  of  the  said 
appellant  and  the  said  W.  Woolford,  the  said  ap- 
pellant, appeared  at  the  said  petty  sessions,  but  the 
said  W.  Woolford  did  not  appear.  It  was  proved  that 
the  said  appellant  and  W.  Woolford,  under  sect  105 
of  5  &  6  Will.  4,  c  50,  duly  gave  notice  of  appeal 
against  a  highway-rate  of  the  parish  of  Swindon,  and 
duly  entered  into  recognisances  with  sufficient  sureties, 
before  a  justice  of  the  peace,  pursuant  to  and  in  the 
form  required  by  the  above-mentioned  section  of  the 
aaid  statute  of  5  &  6  Will.  4,  c  50,  to  pay  such  costs 
as  should  be  awarded  by  the  justices  at  the  general  or 
quarter  sessions. 

That  the  said  appeal  was  duly  entered  at  tho  general 
quarter  sessions  of  the  county  of  Wilts,  hold  at  War- 
minster on  the  29th  June  1858,  and  was  on  the  appli- 
cation of  the  appellants  respited  to  the  then  next 
sessions  for  the  county  of  Wilts,  to  be  holden  at 
Marlborough,  on  the  19th  Oct  1858,  when  the  said 
appeal  was  heard  and  determined,  and  an  entry  in  the 
minute-book  of  the  sessions,  of  which  the  following  is 
a  copy,  was  at  the  said  sessions  made  by  the  clerk  of 
the  peace,  and  which  entry  was  produced  to  us  at  the 
hearing  of  the  said  information  by  J.  E.  Judd  on 
behalf  of  the  clerk  of  the  peace,  and  proved  to  have 
been  so  made  by  the  clerk  of  the  peace  as  aforesaid : — 
"  Town»cnd  and  Browne,  U.  E.  Freeman,  and  W. 
Woolford  (appellants)  v.  Kiwneir. — The  highway  rate 
of  the  parish  of  Swindon,  9th  June  1858.  Costs 
agreed  to  be  taxed  out  of  court  Taxed  at  334L  Is. 
19th  Oct.  1858.  Rate  confirmed,  subject  to  the 
opinion  of  the  Court  of  Q.  B.  on  a  case  to  be  agreed 
upon." 

The  above  entry  was  and  is  the  only  entry  in  the 
said  minute-book  made  as  to  the  judgment  of  the  court 
of  the  result  of  the  appeal  at  the  said  quarter  sessions, 
and  save  as  aforesaid  there  was  no  entry  of  judgment 
in  the  said  appeal. 

It  was  proved  that  no  application  was  made  to  the 
court  of  quarter  sessions,  or  anything  said  to  or  by  the 
court  on  the  subject  of  the  costs  of  the  said  appeal.  It 
was  proved,  that  on  the  14th  April  1859,  and  after  tho 
said  sessions,  an  appointment  for  the  taxation  of  the  costs 
of  the  appeal  to  the  court  of  quarter  sessions  was  made 
by  the  said  clerk  of  the  peace,  and  that  the  appellants 
had  notice  of  such  appointment,  but  did  not  attend, 
and  the  costs  were  then  taxed  at  83£  7s.,  and  that 
afterwards  in  June  1859  the  Court  of  Q.  B.  heard  and 
determined  the  said  case,  when  the  said  order  of 
quarter  sessions,  confirming  the  said  rate,  was  confirmed 
by  the  said  Court  of  Q.  B,  It  also  appeared  that  the 
payment  of  the  said  sum  of  33&  7a.  bad  been 
Remanded   of    the  appellant}  and  W.  Woolford,  by 


the  plaintiff's  solicitor,  on  the  6th  Jan.  I860,  and 
that  they  had  not  paid  the  same.    It  was  proved  that 
an  order  or  rule  of  the  said  court  of  quarter  tenons 
was    made     at    the     general    quarter   sessions    of 
the  peace  held  at  New  Sanun  on  the  4th  April  1845,  as 
follows :  "  That  from  and  after  the  1st  Dec  next,  Um 
costs   of    every    appeal   tried    shall   be   taxed  by 
the    clerk   of    the    peace    during    the    same   ses- 
sions, and    be   paid   by  the   party   against  whom 
the  court    shall    decide    such    appeal,    unless  tke 
court  shall  then  make  any  order  to  the  contrary;*1 
and  that  such  rule  or  order  was  in  torce  and  had  not 
beeu  annulled  at  the  time  of  the  hearing  of  the  said 
appeal    A  certificate  of  the  clerk  of  the  peace  was 
proved  and  received,  though  objected  to  by  the  appel- 
lants, which  certificate  had  been  applied  for  by  tbe 
plaintiff,  and  granted  by  the  clerk  of  the  peace  under 
the  1 1   It  12  Vict  c  43,  a.  27,  and  was  as  follows: 
"  Office  of  the  clerk  of  the  peace  for  the  county  of  Wilts. 
In  the  matter  of  an  appeal,  wherein  H.  E.  Freeman  and 
W.  Woolford  were  appellants  against  the  highway-rate  of 
the  parish  of  Swindon.    I  hereby  certify  that  at  a  court 
of  general  quarter  sessions  of  the  peace,  holden  at  Marl" 
borough,  in  tbe  aaid  county  of  Wilts,  on  the  19th  Oct. 
1 858,  an  appeal  by  the  said  H.  E.  Freeman  and  W.  Wool- 
ford against  tbe  highway-rate  for  the  pariah  of  Swindon, 
in  the  *aid  county  of  Wilts,  bearing  date  the  9th  Jane 
then  last,  came  on  to  be  tried,  and  was  then  heard  and 
determined.     And  the  said  court  of  general  quarter 
sessions  did  thereupon  confirm  the  aaid  highway-rate, 
subject  to  the  opinion  of  the  Court  of  Q.B.  upon  a  cast 
stated.    And  I  do  certify  that  at  the  general  quarter 
sessions  of  the  peace,  held  at  New  Sarum,  in  and  for 
the  said  county,  on  the  4th  April  1843,  it  was  ordered 
as  follows,  that  is  to  say,  that  from  and  after  the  14 
Dec.   next  the  costs  of  every  appeal  tried  shall  be 
taxed   by  the  clerk  of  tbe  peace  during  the  same 
sessions,  and  be  paid  by  tho  party  against  whom 
the    court    shall    decide    such    appeal,    unless    the 
court  shall  then  make  any  order  to  the  contrary; 
and  that  such  last-mentioned  order  has  not  since  been 
altered  or  repealed,  and  is  now  in  full  force.    And  I 
also  certify  that,  upon  the  trial  of  the  above  appeal  of 
H.  E.  Freeman  and  W.  Woolford  against  the  highway- 
rate  of  Swindon,  the  court  made  no  order  contrary  to 
the  said  order  of  the  4th  April  1 843 ;  and  thai  the  respec- 
tive solicitors  for  theappelknUand  respondent*  tbeo  sod 
there  agreed  that  the  costs  of  such  appeal  should  be  taxed 
by  the  clerk  of  the  peace  out  of  court     And  I  further 
certify  that  the  solicitors  of  the  said  appellants  having 
objected  to  attend  the  taxation  of  such  costs,  I  did,  oa 
the  14th  April  1859,  attend  the  respondents*  solicitor, 
and  taxed  the  costs  of  the  respondents  at  tho  sum  of 
33/.  7s.,  which  sum  I  consider  fair  and  reasonable  to 
be  paid  to  them  by  the  appellants  for  their  costs  in  and 
about  the  said  appeal  And  I  do  further  certify  that  the 
said  sum  for  coots  has  not,  nor  has  any  part  thereof, 
been  paid  to  me.      Dated    7  th  Feb.   186a    Joint 
Swayne,  Clerk  of  tho  Peace.** 

It  was  proved  that  after  the  taxation  of  the  said 
costs  the  clerk  of  the  peace  had  added  to  the  entry  of 
the  minute  of  judgment  of  the  court  of  quarter  sessions, 
on  the  hearing  of  the  appeal  above  set  forth,  the  words 
"  Taxed  at  33 J. 7«.,"  which  appeared  at  the  foot  of  such 
minute.  Upon  this  evidence  the  said  plaintiff  W.  Bead 
asked  for  a  distress-warrant  against  the  appellant  fortbe 
said  costs,  when  it  was  objected  and  contended,  oa 
behalf  of  the  appellant — first,  that  as  the  appellant 
had  duly  entered  into  such  recognisance  as  aforesaid, 
&&,  pursuant  to  5  &  6  Will.  4,  c  50,  and  sect  105, 
the  justices  had  no  jurisdiction  to  enforce  payment 
of  the  above-mentioned  costs  by  a  distress- warrant ; 
secondly,  that  no  order,  judgment,  or  determination  bad 
been  made  or  come  to  by  the  court  of  quarter  sessions 
for  the  payment  of  the  costs  in  the  matter  of  the  above- 
mcnUoued  appeal ;   thirdly,  that  the  justices  had  w 
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jurisdiction,  under  the  circumstances,  to  issue  a  dis- 
tress-warrant for  the  said  costs ;  fourthly,  that  it  had 
Dot  been  proved  to  the  justices  that  a  valid  or  sufficient 
order  or  judgment  had  been  made  or  given  by  the  court 
of  quarter  sessions  for  the  payment  of  costs  in  the 
matter  of  the  above-mentioned  appeal;  fifthly,  that 
the  certificate  signed  by  the  clerk  of  the  peace  did  not 
certify  or  show  that  the  court  of  quarter  sessions  had 
ordered  the  appellants  to  pay  any  costs,  or  directed  to 
whom  such  costs  should  be  paid ;  and  that  such  certi- 
ficate was  not  in  conformitv  with  sect.  27  of  11  &  12 
Viet  c  43. 

Whereupon  four  of  the  justices  adjudged  and  deter- 
mined that  a  distress-warrant  should  issue  to  enforce 
pument  of  the  sum  of  33/.  Is.  and  67.  costs ;  and  the 
appellant  being  dissatisfied  with  such  determination  as 
aforesaid,  as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  sect  2  of  Stat  20  &  21  Vict.  c.  43, 
liulj  applied  to  the  justices  in  writing,  within  three 
dajs  alter  the  said  determination,  to  state  and  sign  a 
esse,  setting  forth  tho  facts  and  grounds  of  such  deter- 
mination, for  the  opinion  of  the  Court  of  C.  P. ;  and 
the  facts  above  stated  are  accordingly  set  forth  and 
stated  in  such  case,  and  the  opinion  of  the  court  was 
requested  whether,  upon  the  facts,  the  justices  were 
right  in  determining  that  such  distress-warrant  should 
be  issued. 

Prentice  for  tho  appellant— Sect.  27  of  11  &  12 
Vict,  c  43,  only  applies  to  cases  where  no  recogni- 
sances have  been  entered  into,  and  therefore  does  not 
apply  in  this  case ;  the  main  question  is,  whether  sect 
5 of  12  &  IS  Vict  c  45,  applies  where  they  have  been 
entered  into.  In  this  case  no  order  of  payment  of 
costs  was  made  by  the  quarter  sessions ;  some  years 
since  the  court  of  quarter  sessions  made  a  general 
order,  that  the  costs  of  every  appeal  should  be  taxed 
br  the  clerk  of  the  pence  during  the  same  sessions, 
unless  the  court  should  make  any  order  to  the  con- 
trary; assuming  that  they  have  the  power  to  make 
such  an  order,  they  must  indorse  every  order  in  the 
same  way ;  but  here  they  have  made  an  order  without 
saying  anything  about  the  costs,  but  they  ought  to  have 
done  so.  No  order  whatever  was  made  by  the  quarter 
sessions  that  the  appellant  should  pay,  but  after  the 
sessions  are  over  an  entry  is  made  by  the  clerk  to  that 
effect  The  costs  should  not  only  be  taxed  at  the  same 
sessions,  but  also  adopted ;  this  is  the  rule  laid  down 
in  bWs  Justice,  tit.  *•  Appeal,*  175.  He  also  cited 
%.  v.  Justice*  of  Mtrumethshire,  6  Q.  B  163 ;  Ex 
parte  HoUowoy,  1  Dowl.  26 ;  and  as  to  the  order  of 
costs  being  a  judicial  act.  Reg.  v.  The  Recorder  of 
Cambridge,  2}  L.  J.  160,  M.  C. 

Pk'pton  for  the  respondent — There  is  nothing  in  the 
first  objection  as  to  the' Act  not  applying  when  recog- 
nisances are  entered  into.  Then,  as  to  order  for  pay- 
ment of  costs,  and  execution  issued  being  valid  under 
12  &  13  Vict.  c.  45,  s.  18,  see  Reg.  v.  Huntley,  3  £1. 
&  BL  172.  Then  it  is  said  that  there  has  been  no 
order,  but  the  parties  agreed  as  to  the  taxing  of  costs ; 
and  then  there  was  the  general  order  that,  unless  an 
order  was  made  to  the  contrary,  the  party  losing 
should  pay  the  costs.  Reg.  v.  M or  dock  was  also  cited, 
"  Q.  B.  470.  [EtiMs,  C  J.  referred  to  Reg.  v.  Long, 
1  Q.  B.  740.] 

Prentice  in  reply.  Cur.  adv.  vult. 

Aw.  23. — Eklk,  C.J.  now  delivered  judgment. — 
Some  of  the  objections  on  this  appeal  need  only  a  short 
ansirer.  The  12  &  13  Vict.  c.  45,  s.  5,  empowering 
the  sessions  to  give  costs  on  all  appeals  to  either  party, 
disposes  of  tho  two  questions  raised  by  Mr.  Prentice, 
whether  the  order  of  the  sessions  was  bad  under  the  1 1 
&  12  Vict,  which  statute  does  not  extend  to  cases 
viiere  there  is,  as  here,  a  recognisance,  and  which  sta- 
tute makes  provision  in  respect  of  paying  costs  by  the 
clerk  of  the  peace.  So,  as  to  the  point  that 
there    was     no     adjudication     giving     costs  • 


pressed  orally  by  the  court,  the  answer  is,  it 
was  tacitly  expressed  by  a  standing  order  that  costs 
would  follow  the  event  unless  the  court  should  interfere, 
which  was  a  rule  of  practice  known  to  both  parties, 
and  it  was  a  rule  specifically  applied  to  this  case  by  the 
officer  having  the  authority  of  the  court  making  tho 
entry  ordering  costs,  with  tho  knowledge  of  both  parties. 
As  to  the  remaining  objection,  the  costs  were  taxed  by 
the  clerk  of  the  peace  after  the  end  of  the  sessions. 
Although  the  taxation  ought  by  law  to  be  by  the  court, 
still  the  performance  of  that  duty  by  its  officer,  if  sub- 
sequently adopted  by  the  court,  has  been  often  recog- 
nised as  valid.  See  Rrg.  v.  Mortlock,  7  Q.  B.  459, 
and  Sehoood  v.  Mount,  1  Q  B.,  wheie  it  is  said  a  rule 
requiring  taxation  by  the  court  by  no  means  prevents 
the  court  from  directing  their  officer  to  tax  the  costs, 
and  adopting  his  taxation  as  their  own  act,  and  in- 
serting the  amount  in  the  order.  But  this  must  be 
done  by  the  court  before  the  end  of  the  sessions  ;  and 
a  difficulty  was  raised  in  this  case  because  the  lost- 
mentioned  rule  of  law  had  not  been  complied  with. 
The  difficulty,  however,  is  got  over  by  an  answer  to* 
the  objection,  in  the  nature  of  a  personal  exception  to- 
the  appellant,  because  in  effect  the  allowance  during 
the  sessions  was  brought  about  by  the  appellant  him- 
self consenting  to  delay,  and  therefore,  as  against  him, 
it  must  be  taken  to  have  been  properly  done.  It  was  on 
his  representation  of  consent  that  his  opponent  altered 
his  position  and  allowed  the  delay.  There  are  autho- 
rities for  giving  effect  to  the  consent  of  the  party  in 
this  way.  In  Rex  v.  Long,  1  Q.  B.  746,  where  tho 
costs  were  taxed  after  the  end  of  the  sessions  without 
consent,  Lord  Denman  observes :  "  If  the  party  to  be . 
burdened  with  costs  consents,  the  judgment  may  per- 
haps be  given  nunc  pro  tunc,  though  the  taxation  be 
out  of  court;  otherwise  if  there  be  no  consent'*  And 
in  Reg.  v.  The  Shrewsbury  and  Hereford  Railway  Com- 
pany, 25  L.  T.  Rep.  65,  it  appeared  that  the  taxation 
had  been  after  the  end  of  the  sessions  by  consent,  and 
when  the  order  of  sessions  was  brought  up  for  execu- 
tion the  party  who  had  to  consent  moved  to  set  aside 
the  order  on  account  of  such  a  taxation  after  the  end 
of  the  session.  Lord  Campbell  refused  the  rule,  saying : 
"  The  point  is  not  now  whether  the  sessions  had  juris- 
diction to  make  the  order,  but  whether  the  appellants 
are  not  precluded  by  their  own  act  from  taking  the 
objection  ;"  and  the  court  held  that  it  did.  This  case 
is  an  authority  for  us  to  adopt,  and  on  these  grounds 
we  are  of  opinion  that  this  objection  fails,  and  that  the 
appellant  cannot  take  advantage  by  his  attorney  dis- 
puting that  which  he  had  consented  to  do.  We  think 
there  was  no  weight  in  the  objection  that  the  consent 
was  not  proved  by  legal  evidence ;  the  clerk  certified 
that  there  was  consent,  and  as  far  as  appears  on  tho 
case,  the  justices  were  not  wrong  in  acting  on  it  as  an 
undisputed  claim.  Our  judgment  will  therefore  be  for  ■ 
the  respondent  with  costs. 

Judgment  for  the  respondent. 
Attorneys — Towneendund  Ormond  for  the  appdUntt 
and  H,  Kinneir  for  the  respondent 

Tuesday,  Nov.  20. 

REGISTRATION  APPEAL. 

Brumfitt  (appellant)  v.  Bukmner  (respondent). 

County  vote — Notice  of  objection — Entry  of  objector** 
name  in  register  after  list  printed — 6  Vict,  c*  18, 
rs.  34,  47  and  49. 

By  the  47th  section  of  6  Vict.  c.  18,  the  clerk  oj  the 
peace  is  to  sign  and  deliver  the  books  containing  the 
lists  of  voters,  on  or  before  the  30th  Nov.,  to  the 
sheriff  of  the  county ;  and  by  sect.  49  tuck  books,  so 
signed  and  given  into  the  custody  of  the  eherijf,  ore 
to  be  the  register  of  persons  entitled  to  tote. 

An  objector  gave  due  notice  of  objection  to  a  person 
who  claimed  to  have  his  name  retained  on  the  re~ 

.  gitter.    When  the  claim  game  to  be  sustained  before 


216 


MAGISTRATES1  CASES. 


C.  B.] 


Brumkitt  r.  BltEMXKU. 


[C.  B. 


the  revising  barrister,  it  appeared,  on  turning  to  the 
bound  copy  oj  the  register  of  voters,  which  was  pro- 
duced from  the  custody  of  the  sheriff,  that  a  sheet 
thereof  had  been  pasted  into  the  bo»*k  after  it  had 
been  bound,  upon  which  the  name)  of  the  objector 
had  been  inserted,  numbered  5638  A,  between  names 
of  other  voters,  numbered  respectively  5638  and 
5639. 
On  or  about  the  29th  Dec,  various  copies  of  the  register 
were   sold  to   persons   applying  for  them,  which 
copies  did  not  contain  the  name  of  the  objector.    The 
objector  having  called  the  attention  of  the  clerk  of 
the  peace  to  the  omission  of  his  name,  they  referred  to 
the  revise  of  last  year's  register,  and  found  that  the 
name  was  not  initialed  by  the  revising  barrister  as 
intended  to  be  erased,  but  that  tl»e  barrister  having 
evidently  run  his  pen  through  the  name  by  mistake, 
had  passed  his  thumb  over  the  wet  ink,  and  so  occa- 
spmed  the  appearance  of  an  erasure,  which  had 
misled  the  clerk  of  the  peace  m  making  out  the  list. 
At  the  time  when  ike  objector  called  attention  to 
the  circumstance,  the  register,  though  bound  and 
ready  fur  signature  and  delivery,  had  not  been 
signed  by  the  clerk  of  the  peace  and  delivered  to 
the    sheriff    its    length,    and    certain    difficulties 
which  had  arisen  in  printing,  having  prevented  this 
being  done  by  the  30th  Nov.,  the  time  fixed  by  the 
statute.     The  clerk  of  the  peace  therefore  determined 
that  the  name  of  the  objector  should  be  interlined  in 
print,  and  the  sheet  containing  such  interlineation 
subetitutedfor  the  sheet  in  which  the  objector's  name 
had  been  omitted,  and  this  was  done. 
The  revising  barrister  held  that  such  sale  of  copies 
of  the  register  by  the   derk  of  the  peace  was  a 
publication  of  the  register,  and  an  adoption  by  the 
said  derk  of  the  peace  of  the  signature  printed  at 
the  end  thertof;  that  he  had  no  power  afterwards  to 
insert  the  objector's  name,  or  make  any  alteration 
in  the  register,  and  consequently  that  the  name  of 
the  objector  was  not  legally  on  the  register,  and  the 
name  of  the  person  objected  to  must  be  returned: 
Meld,  that  the  decision  of  the  revising  barrister  was 
wrong,  and  must  be  reversed;  that  the  list  did  not 
become  a  register  until  it  had  been  signed  by  the 
clerk  of  the  peace  and  delivered  out  to  the  sheriff, 
and  down  to  that  time  it  was  in  the  power  of  the 
derk  of  the  peace,  and  his  bounden  duty,  to  make  that 
which  was  to  be  the  list  correct : 
Meld,  also,  that  the  provision  of  the  Act,  requiring 
the  derk  of  the  peace  to  deliver  the  register  on  or 
before  the  last  day  of  November  in  the  current  year 
to  the  sheriff,  was  directory  only,  and  the  failure  to 
do  so,  where  arising  from  unavoidable  obstade*,  as 
4n  the  present  case,  did  not  avoid  the  register. 
The  following    case  was    stated  by  the  revising 
barrister:— 

At  a  court  held  by  me  (one  of  the  banisters  ap- 
pointed to  revise  the  list  of  voters  for  the  southern 
division  of  the  county  of  Lancaster)  I860,  for  the  re- 
vision of  the  said  list,  William  Brnmfitt  objected  to  the 
name  of  William  Birchall  being  retained  in  the  Ashton- 
in-Mackerfield  list  of  voters  for  the  southern  division  of 
the  county  of  Lancaster. 
The  notice  of  objection  was  as  follows :—    • 

44  Notice  of  Objection. 
"To    Mr.     William    Birchall,     £dge-grocn-lane, 
Aahton-in-Mackerfield. 

"Take  notice,  that  I  object  to  your  name  being 

retained  in  the  Ashton-in-MickerfielJ  list  of  voters  for 

the  southern  division  of  the  county  of  Lancaster. 

*  Dated  this  18th  day  of  Aug.  in  the  year  1860. 

14  (Signed)  William   Brumfitt,  of"  No.   108, 

Netheriand-road    north,    in   the  township  of 

Everton  llate  of  No.   26,  Devonshire-place), 

in  the  township  of  Everton. 

**Qnthe  register  of  voters  of  the  parish  of  Liverpool" 


On  turning  to  the  bound  copy  of  the  current  re- 
gister of  voters,  which  was  produced  from  the  custody 
of  the  sheriff,  it  appeared  that  the  sheet  numbered 
313  had  been  pasted  into  the  book  after  it  had  been 
bound,  and  upon  this  sheet  the  name  of  Win.  Brumfitt 
was  inserted  as  follows  : — 


The  number  prefixed  to  the  name  preceding  Brum- 
fitt's  was  5638* ;  to  the  name  succeeding,  5639. 

A  copy  of  the  sheet  numbered  313,  showing  the 
interlineation  and  signed  by  me,  is  hereto  annexed. 

It  was  proved  that  on  the  12th  Dec  1859  Mr. 
Burne,  of  Manchester,  applied  by  letter,  inclosing 
P.  0.  order  for  R,  to  the  deputy  clerk  of  the  peace  fur 
the  county  of  Lancaster,  for  two  copies  of  the  reguter 
of  voters  for  South  Lancashire,  and  that  they  replied 
promising  that  the  copies  should  be  sent  as  soon  as 
they  were  ready. 

That  about  the  29th  Dec  1859,  the  deputy  clerks 
of  the  peace  sent  to  Mr.  Burne  two  copies  of  the  re- 
gister, which  had  their  names  printed  on  the  last  sheets 
thereof  respectively  thus,  "  Birchall  and  Wilson,  de- 
puty clerks  of  the  peace.**  That  neither  of  the  copiet 
contained  the  name  of  William  Brumfitt,  the  objector, 
on  the  313th  sheet  That  similar  copies  of  the 
register  were  also  sold  to  other  people,  and  amongst 
the  rest  to  the  said  William  Brumfitt  himself. 

That  on  the  1 3th  Jan.  1860  the  deputy  derb  of 
the  peace  wrote  as  follows  to  Mr.  Burne  :— 

"  Preston,  13th  Jan.  1860. 

44  Sir, — You  will  perceive  by  the  inclosed  sheets 
of  register,  that  there  has  been  an  etror  in  Um 
printing,  the  name  of  William  Brnmfitt  having  beta 
omitted. 

44  We  shall  therefore  he  obliged  by  your  returning  u 
the  sheets  paged  313  in  the  copies  we  sent  yon  on  the 
29th  ult,  and  substituting  the  inclosed  for  them.** 

That  the  attention  of  the  deputy  clerks  of  the 
peace  was  first  called  by  the  objector  himself  to  the 
omission  of  his  name  from  the  register  of  voters  so 
sold,  and  after  tho  sale  thereof.  That  in  consequence 
of  his  application  to  have  his  name  inserted,  they 
looked  at  the  revise  of  last  year's  register,  and  found 
that  the  name  was  not  initialled  by  the  revising  bar- 
rister as  intended  to  be  erased,  but  that  the  banister 
having  evideutly  ran  his  pen  through  the  name  by 
mistake,  had  immediately  passed  his  thumb  over  the 
wet  ink,  and  so  occasioned  an  appearance  of  erasure 
which  had  misled  them.  That  the  register,  although 
bound  and  ready  for  signature  and  delivery,  had  not, 
at  the  time  of  this  application  by  the  objector,  ben 
signed  by  the  deputy  clerks  of  the  peace,  and  deliftred 
to  the  sheriff  as  required  by  the  statute,  the  length  of 
the  register,  and  difficulties  which  had  arisen  in  the 
printing,  having  prevented  their  doing  so  before  the 
30th  Nov.,  tho  time  fixed  by  statute  That  they 
therefore  determined  that  the  name  of  the  said  William 
Brumfitt  should  be  interlined  in  priut  as  it  now  ap- 
pears on  the  313th  sheet;  and  the  sheet  with  such 
interlineation  was  substituted  for  the  original  sheet  in 
the  whole  of  the  registers,  and  in  the  bound  copy  of 
the  register,  which  was  by  them  signed  and  delivered 
to  the  under-sheriff  after  such  substitution. 

It  was  contended  that  the  sale  by  the  deputy  ckrks 
of  the  peace  of  o.pies  of  the  register  bearing  their 
signature,  although  printed  in  previous  to  their  sign 
manual,  was  an  adoption  by  them  of  such  signature, 
and  that  they  had  no  power  afterwards  to  make  any 
alteration  in  the  register,  which  was  from  that  moment 
perfectly  formed ;  and  that  inasmuch  as  such  copies, 
when  sold,  did  not  contain  the  name  of  William  Brnm- 
fitt, his  name  was  not  now  legally  upon  the  register  ot 
voters  of  the  southern  division  of  the  county  of  Lau 
putter* 
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It  was  argued  by  William  Brumfitt  tbat  I  had  no 
jansdkrtioa  in  the  matter,  bat  mast  receive  the  official 
roister  as  delivered  to  me  by  the  deputy  clerk  of  the 
pace,  he  being  the  person  appointed  by  the  statute  of 
Victoria  to  deliver  the  register  then  in  force  to  the 
rerisin;*  barrister ;  but,  if  not  the  register  legally  in 
force  for  the  time  being,  then  the  register  for  the  pre- 
rioos  year  in  which  the  name  of  the  said  William 
Bramfitt  duly  appeared,  mast  bo  held  to  be  still  in  force. 

I  held  that  snch  sale  by  the  clerks  of  the  peace  of 
the  copies  of  the  register  to  Mr.  Burne  and  others 
mast  be  taken  as  the  publication  of  the  register,  and 
is  au  adoption  by  thrin  if  the  signature  printed  at  the 
en  Is  thereof  respectively,  and  that  they  had  no  power 
afterwards  to  insert  any  name,  or  make  any  alteration 
in  Uie  register. 

I  therefore  decided  that  the  name  of  the  objector  was 
not  legilly  upon  the  register  of  voters  for  South  Lan- 
cashire, and  declined  to  receive  the  notice  of  objection 
giren  bj  him  against  the  vote  of  Sir.  Birch  all,  whoso 
n-une  was  consequently  retained  on  tho  list  of  voters 
for  the  township  of  Ashtou. 

If  my  decision  was  right,  the  list  of  votors  is  to 
i¥Qi.iin  as  amended  by  me ;  and,  if  wrong,  the  names 
of  the  said  William  Birchall  and  the  other  names  here- 
inafter mentioned  are  to  bo  removed  from  the  list  of 
Totm. 

And  as  the  validity  of  a  great  number  of  notices  of 
tljecti-.n  by  the  appellant  affecting  the  names  men- 
tioned in  the  schedule  depend  upon  the  same  point  of 
li*,  and  each  of  which  were  appealed  ngainst ;  so 
Brumfitt  was  named  appellant  and  Breinner  respondent 
oo  behalf  of  himself  and  1500  other  persons. 

The  name  of  1 500  others  annexed  are  retained. 

jlrbfly  (with  him  Aspinall)  for  the  appellant. — The 
taision  of  the  revising  barrister  was  wrong,  and  the 
luines  should  have   been  removed  from  the  register. 
Bj  G  Vict,  c  18,  s.  34,  the  clerk  of  tho  peace  at  the 
opening  of  the  first  court  for  the  county  shall  deliver 
to  the  barrister  all  the  lists  of  voters  for  the  then  cur- 
rent year,  with  the  marginal  additions  as  aforesaid, 
tad  lists  of  tho  persons  objected  to  in  the  said  year, 
relating  to  said  county,  and  also  one  or  more  printed 
c»pie3  of  the  register  of  voters  then  in  force  for  the  said 
*anty ;  and  the  overseers  of  every  parish  or  township 
shall  attend  the  court  to  be  holden  for  revising  tho  lists 
relating  to  their  parish  or  township,  and  shall  deliver 
to  the  barrister  the  original   notices  of   claim    and 
notices  of  objection,  given  to  them  as  aforesaid,  and 
tie  clerk  of  the  peace  and  overseers  shall,   if  required, 
answer  upon  oath  all  such  questions  as  the  barrister 
Buy  pat  to  them,  and  produce  all  documents,  papers  and 
*™iugs  in  their  possession  touching  any  matter  herein 
mentioned.    Then  there  is  the  47th  section,  which  is 
material,  and  that  enacts  that  the  list  of  voters  for 
«fh  county,  signed,    &c,  shall  be  forthwith  trans- 
nutted  by  the  revising  barrister  to  the  clerk  of  the 
p«ce  of  the  same  county,  and  he  shall  keep  the  said 
"*»  among  the   records  of   the    session,   and  shall 
forthwith  cause  the    said    li»ts    to   be    copied    and 
Panted  in  a  book  or  books,  arranged  with  the  names 
10  «ch  parish  or  township  in  strict  alphabetical  order 
**arding  to  the  surnames,  and  with  every  polling  dis- 
tort in  alphabetical  order,  and  with  every  parish   or 
township  within  such  polling  district  likewise   in   tho 
*f*  order,  and  shall  after  the  last  list  for  each  polling 
"htiict  insert  a  list  in  like  alphabetical  order  of  all  pcr- 
*>n«  whose  names  shall  not  appear  in  any  of  the  said 
kte  for  such  polling  district,  but  who  shall  in  manner 
W'-inbefore  mentioned  have  been  registered  by  the  re- 
Tb"e  barrister  to  vote  at  the  polling  place  of  such  last- 
>°«itiuned  district,  and  shall  iu  the  said  book  prefix  to 
*>7  name  u  its  proper  number,  beginning  the  numbers 
n,|n  the  first  name,  and  continuing  them  in  a  regular 
*"*■  to  the  last  name;  provided  always  that  a  number 
»» foresaid  shall  be  prefixed  to  the  name  of  every  per- 
[Hao.  Cas.] 


son  in  every  such  list  inserted  after  the  last  list  for  every 
polling  district  as  aforesaid ;  and  no  number,  but  an 
asterisk  only,  shall  be  prefixed  to  the  name  of  the  samo 
person  in  the  list  of  the  parish  or  township  in  which  his 
name  originally  appeared ;  and  every  such  book  shall 
be  printed  and  arranged  in  such  manner  and  form,  that 
the  list  of  voters  of  and  for  each  parish  and  township 
may  be  conveniently,  and  completely  cut  out  and  de- 
tached from  all  the  other  lists  of  voters,  so  that  all  the 
lists  for  every  or  any  polling  place,  or  the  list  of  every  or 
any  single  parish  or  township,  may  be  ready  for  the 
purpose  of  this  Act,  or  for  sale ;  and  the  said  clerk  of 
the  peace  shall  sign  and  deliver  the  said  book  or  books 
on  or  before  the  last  day  of  November  in  the  then 
current  year,  to  the  sheriff  of  the  court,  to  be  by  him 
safely  kept,"  &c.  Now,  in  tho  present  case  the  clerk  of 
the  peace  complied  with  these  directions  of  the  statute, 
so  far  as  he  might,  but  as  the  completion  of  tho 
printed  list  was  a  physical  impossibility  by  the  30th 
Nov.,  it  was  not  delivered  to  the  sheriff  until  on  or 
about  the  13th  Jan.  The  49th  section  declares  that 
the  printed  book  or  books,  so  signed  by  the  clerk  of  the 
peace  and  given  into  the  custody  of  the  sheriff,  shall  be 
the  register  of  persons  entitled  to  vote  at  any  election 
between  the  last  day  of  November  and  the  first  day  of 
December  in  the  following  year,  &c. ;  and  with  that 
section  must  be  read  the  27th  section,  which  enacts, 
"  if  no  list  be  made  out  or  published,  the  former  list  is 
to  remain  in  force."  It  is  submitted  that  words  in  the 
47th  section  as  to  the  delivery  of  the  register  book  to 
the  sheriff  on  or  before  the  30th  Nov.  are  directory  only 
and  not  imperative.  If  this  were  not  so,  the  conse- 
quences would  be  that  unforeseen  and  unavoidable 
delay  by  the  printers,  or  a  mistake  snch  as  in  this  case 
where  the  finger  of  the  revising  barrister  blotted  tho 
list,  would  deprive  persons  entitled  to  the  franchise  of 
their  vote.  This  could  not  have  been  the  intention  of 
the  Legislature,  and  therefore  this  appeal  should  bo 
allowed. 

Monk  (Power  with  him)  for    the  respondent. — 
Although   tho   votes   of  no  less  than   1500  persons 
depend  upon  this  question,  irrespective  of  that,  so  im- 
portant a  question  as  this  has  not  been  before  the 
court  since  the  passing  of  the  Reform  Bill.     If  tho 
court  looks  narrowly  at  tho  47th  section,  it  will  be 
seen  that  the  Legislature  have  given  to  the  clerk  of  tho 
peace  not  the  slightest  discretion ;  he  may  not  tamper 
with  or  alter  the  register  in  tho  minutest  particular. 
If  the  court  should  hold  that  clerks  of  the  peace  may 
make  omissions  or  alterations  in  the  register,  they  will 
hand  over  tho  constituencies  to  men  who  often  are  not 
only  attorneys,  but  parliamentary  agents,  and  generally 
active  political    partisans.     The    numbering    in    the 
present  case  is  not  perfect  and  consecutive  as  the  Act 
requires,  for  5638  A  is  interplaccd  between  5638  and 
5639.    The  registor,  it  is  contended,   is  a  register 
before  delivery  to  the  sheriff,  and  the  mere  act  of  such 
delivery  has  nothing  to  do  with  its  validity.   When  tho 
clerk  of  the  peace  has  caused  the  register  to  be  printed 
he  has  made  a  register,  and  when  he  has  signed  and 
published  it  the  same   is  complete.     On  13th  Nov. 
appellant  applied  for  a  register,  and  was  answered  that 
two  copies  should  be  sent  as  soon  as  ready,  and  such 
copies   were  eventually  sent :    (7?e  Alien,   28  L.  J. 
256,  C.P.)    The  register  was  signed  about  13th  Jan., 
but  it  was  a  register  even  before  signature.     A  printed 
signature  is  as  good  as  a  sign  manual.  Are  1 500  voters 
to  bo  deprived  of  their  right  by  this  accident  ?     The 
clerk  of  the  peace  had  done  all  that  the  Act  requires, 
except    delivering   the    books    to    the    sheriff,    and 
that   does    not    matter.     As    to    there  not    having 
been  time  enough  to  print  the  register  before  the  30th 
Nov.,  there  was  a  clear  month,  which  was  more  than 
enough.      If,   as  the  appellant  contends,  this  clause  is 
directory  only,  and  not  imperative,  the  clerk  of  the 
peace,   if,  for  tho  purposes  of  party,  he  were  deter- 
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miiicd  to  ejefeat  the  object  of  a  roister,  migbt  resolve 
to  keep  and  withhold  the  register,  taking  any  personal 
consequences  that  might  arise,  his  object  being  to  pro- 
mote the  interests  of  his  party.  If  the  register  is  not 
a  register  till  delivered  to  the  sheriff,  then  in  this  case 
there  was  no  register  till  the  13th  Jan.,  whereas  there 
ought  to  have  been  one  on  the  1st  Dec,  so  that  the 
statute  would  not  be  complied  with.  If  the  court  enter- 
tains any  doubt  on  the  question,  it  should  bo  given  in 
favour  of  the  franchise. 

Wehby  in  reply. — The  persons  objected  to  could  not 
have  been  misled  by  the  state  of  things  here.  It  has 
been  contended  that  the  register  is  complete  before 
delivery  to  the  sheriff;  at  what  moment  does  its  com- 
pleteness date  ?  Is  it  when  the  clerk  has  copied  the 
last  name,  or  when  the  printer  has  struck  off  his  first 
proof?  It  is  contended  that  it  only  becomes  a  register 
when  signed  and  delivered  to  the  sheriff,  and  its  exist- 
ence and  validity  as  a  register  cannot  depend  upon  what 
has  hero  been  contended  for  :  (Davies  v.  Hopkins, 
3  C.  B.,  N.S.,  176.) 

Ekle,  C.J. — I  am  of  opinion  that  the  revising  bar- 
rister in  this  case  was  wrong,  and  that  the  signed  list 
delivered  to  the  sheriff  became  the  register  of  this 
comity.     The  provisions  of  this  Act  are  made  for  the 
purpose  of  defining  with  certainty  who  shall  be  entitled 
to  vote,   and  to  preclude  inquiry  at  the  time  when 
the  franchise   is    to    be    exercised;     and    the    Act 
contains  a  scries  of  provisions — some  of  them  may 
bo  essential,  some  of  them    may  be    directory  only ; 
and  whenever  the  question  may  arise,   it  may  be  ex- 
tremely material  for  the  tribunal  before  whom  it  is 
brought   to  consider  whether  the  requirements  of  the 
Act  of  Parliament  can  be  dispensed  with.     But  it  is 
well  known  in  the  law  that  most  of  the  requirements  of 
the  Legislature  are  to  be  treated  as  directory  only.     I 
think  the  intention  of  the  Legislature  was  to  have  all 
the  duties  performed  by  the  parish  officers,  and  those 
duties  to  be  performed  by  the  clerk  of  the  peace  at  the 
specified  times,  and  all  those  series  of  acts  are  to  be 
performed  before  the  document  became  the  register  of 
the  county  ;  there  was  to  be,  if  I  may  so  say,  an  in- 
ternal finish  of  the  series  by  the  clerk  of  the  peace  put- 
ting his  signature  to  those  lists  which  he  had  arranged 
alphabetically   and  procured  to  be  printed  and  num- 
bered, with  a  variety  of  duties  to  be  performed ;  it  was 
to  have  an  internal  finish  on  the  part  of  the  clerk  of 
the  peace  by  his  putting  his  signature  to  it,  and  an 
external  finish  by  his  having  delivered  it  out  as  the 
register  so  completed  by  him,  and  delivered  out  to  the 
public  officer,  who  would  have  to  see  to  the  exercise  of 
the  franchise,  and,  as  I  consider,  what  was  to  be  relied 
on  by  him  at  the  time  when  the  election  should  take 
place.      I  think  that  where  the  party  intended  to  sign, 
and  intended  to  deliver  out — it  being  found  that  all 
parties  acted  bona  fide  in  this  instance — that  the  clerk 
of  the  peace  intended  to  reserve  to  himself  the  right  of 
signing  when  it  was  essential  to  sign,  and  the  right  to 
deliver  when  the  time  arrived  for  delivering.  All  those 
steps  are  essential  circumstances  to  make  a  list  become 
a  register ;  and  therefore,  till  the  time  when  those  two 
matters  of  completion  have  taken  place,  this  list  had 
not  become  the  register ;  and  down  to  that  time  it  was 
in  the  power  of  the  clerk  of  the  peace — nay,  it  was  the 
bounden  duty  of  the  clerk  of  the  peace — to  make  that 
which  was  to  be  the  list  correct,  according  to  the 
correction    of    tho  revising    barrister.         It    should 
be     noticed    that    some    of    the   ink   which    the 
revising    barrister   intended    to    use    for    the  pur- 
pose of   erasing    the    name   on   the  list  before  he 
came    to  the  namo  of  Mr.  Brumfitt,    had    become 
placed    over    the    name  of  Mr.  Brumfitt,    and    by 
mistake    Mr.    Brumfitt's    name,    not    at    the    time 
upon  the   register,  ought   to  have  been  kept  upon 
the  register  by  the  clerk  of  the  peace ;  and  till  that 
scries  of  acts  had  arrived  at  their  complete  finish  tho 


clerk  of  the  peace  was  doing  his  duty  in  correcting  the 
error,  and  putting  in  the  name.     Nuw,  one  of  the  acts 
which  he  is    called    upon    to   do  is  to   put  correct 
numbers   ou    every  name    in    a  numerical  series  in 
correcting    the    list    after    they  have   been   proper]; 
printed   in   this  way,  by  inserting  the  name   either 
by  transposition  of  ail  those  numbers,  or  correction,  as 
near  as  could  be  consistently  with  the  Act  of  Parlia- 
ment.    I  think  he  did  his  duty  in  treating  the  nume- 
rical law  of  the  numbers  put  on  tho  names  as  directory 
only,  and  that  the  statute  was  substantially  complied 
with  in  putting  563S  A  after  5638,  marking  it  a* 
inserted  in   that  place.     I   think  that  to  be  one  of 
the  requirements  properly   considered  by  him  to  be 
directory  only,  and  that  the  register  did  not  become 
void  because  before  the  name  of  Mr.  Brumfitt  there 
was   one    of   the    component    numbers.     I  am  also 
of  the  same  opinion  in  icspect  to  tho  delivering  copies  to 
tho  sheriff  before  the  30th    Nov.     That   would  nut 
avoid  the  register.     It  was  well  put  by  Mr.  Wclbbj, 
that  if  it  was  a  day  too  late,  if  that  was  essential,  the 
register  would  be  avoided.     But  I  do  not  think  thai 
that  can  be  maintained.     I  think  there  is  a  great  deal 
in  Mr.  Wclsby's  argument  by  way  of  question,  if  the 
register  is  a  register  before  it  has  been  signed  (uum 
signandi,   and  delivered    out  with   the  intention  of 
delivering  a  complete  register,  when  can  it  be  said  it 
has  become  a  complete  register  ?     At  the  time  it  is  in 
printer's  office,  soon  after  the  compositor  has  set  the 
name  up?     I  think  the  selling  of  the  copies  before 
it    was    complete    was   selling  that   which  the  par- 
ties  believed   would    bo    a    complete    copy   of  the 
register,    although    from  intervening  events  it  was 
not  correct,    and    he  gave    notice    of    the   mistake 
made.     I  consider  that  the  revising  barrister  was  wrong 
in  holding  that  this  had  not  become  the  register  which 
was  signed  by  the  clerk  of  the  peace  and  delivered  to 
the  sheriff.     We  have  been  very  much  pressed  with  the 
consequences  of  the  result  of  this  decision.    We  are 
bound  to  regard  what  the  law   is   on  the  subject, 
and  to  endeavour  as   far   as   possible  to  shot  oat 
from  our  attention  the  consequences,  fuither  than,  if 
painful  results  follow,  the  matter  is  of  course  regarded 
with  the  greatest  anxiety ;  but  the  leading  aspect  of  the 
case  we  cannot  alter,  whether  one  person  is  disfran- 
chised or  a  gt  eater  number.    The  rule  of  law  is  as  I 
have  endeavoured  to  express  it;  and  in  mj opinion, 
therefore,  the  judgment  ought  to  be  for  the  appellant 
Byles,  J.— I  am  of  the  same  opinion;  and  I  think 
that  a  great  deal  of  light  is  thrown  upon  this  case  bj 
the  provisions  of  the  41st  section ;  because  that  pro- 
vides what  the  barrister  is  to  do,  and  is  particularly  to 
be  attended  to,  because  it  is  quite  clear  what  is  meant 
by  the  word  "  signed**  in  that  section,  which  is  after- 
wards adopted,  by  reference,  in  the  section  in  question : 
" The  barrister  shall  in  open  court- write  his  initials 
against  the  name  respectively  expunged  or  inserted,  and 
against  any  part  of  the  lists  in  which  any  mistake 
shall  be  corrected  or  any  omission  supplied,  or  tny  in- 
sertion made  by  him,  and  shall  sign  his  name  to  ever; 
page  in  the  lists  so  settled.**    Now,  he  is  to  sign  bU 
name  in  open  court.     It  is  perfectly    clear,   there- 
fore, that  he  is  to  sign  his  name  after  having  wnt- 
ten   his    initials,  and   the  signature   and  the  *<*! 
"  signed  M  are  meant  sign%i  in  the  popular  sense ;  he 
shall  write  his  name.     In  this  case  he,  by  mistake,  be- 
gan to  obliterate  the  name  in  question,  but  pat  no 
initials,  blotted  tho  ink  over  it,  and  hence  the  mistake 
arose ;  and  that  name  was  omitted  from  certain  printed 
documents— I   will   not  call    them    copies,   because 
they    were   not  copies  of  the    list,   and  they  were 
not    copies  of    tho    register— certain  printed  docu- 
ments which  were  on  the  29th  Dec  sent  by  post.  Now, 
then,   after  this  mistake  had  been  discovered— an* 
(though  it  was  not  apparent  in  this  case)  it  must  have 
been  before  the  13th  Jan.— the  clerk  of  the  peace  does 
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what  by  law  be  is  bound  to  do,  lift  writes  his  name  at 
the  bottom  of  the  register  and  delivers  the  register  to 
the  sheriff.    That  is  a  complete  register,  at  all  events ; 
and  then  a  copy  of  that  complete  register  is  forwarded 
to  the  person  who  had  formerly  a  document  which 
purported  to  be  a  copy  of  the  register,  but  which  was 
not.    Now  then,    the    question  is  (1  have   hitherto 
adorned  that  the  list  was  the  register),  what  was  the 
r^ter  ?    Now  the  statute,  in  sect.  49,  says  that  the 
siiJ  printed  books  so  signed  as  aforesaid  by  the  clerk  of 
the  peace  or  town-clerk  respectively,   and  given  in  to 
tbc  custody  of  the  sheriff,  shall  be  the  register  of  the 
persons  entitled  to  vote ;  and  that  ought  to  be  done, 
no  dnabt,  on  or  before  the   hist  day  of  November; 
but  here  it  was  not  done  till  afterwards.     Now  the  first 
question  is  what  is  meant  by  tlio  words  "  so  signed  ?  " 
The  word  "  signed  "  occurs  again  at  the  end  of  the  47th 
Mction,  and  with  reference  to  the  same  signature ;  "  the 
said  clerk  of  the  peace  shall  sign  and  deliver  the  said 
book  or  books  before  the  last  day  of  November."    It 
ocean  again  at  the  beginning  of  the  same  section,  "  on 
the  said  list  of  voters  for  each  county  signed  as  afore- 
s.iil ; "  that  is,  by  the  barrister.     It  is  clear,  therefore, 
having  reference  to  the  41st  section,  and  comparing  it 
vita  the  commencement  of  the  47th,  that  the  word 
"signed"  is  used  in  the  beginning  of  this  very  section, 
the  47th,  in  the  ordinary  sense,  signed  with  his  own 
hand.    I  should  further  observe,  that  construction  is 
fortified  by  the  fact  that  in  the  49th  section  the  word 
"signed"   is  used  in  contradistinction  to   the  word 
"print,"  because  it  is  "  the  said  printed  book;  or  books 
» signed  as  aforesaid."     It  seems  to  me,  though  it  is 
iw»t  necessary  for  the  decision  of  this  question,  it  must 
he  admitted  that  the  Act  of  Parliament  intended  that 
the  clerk  of  the  peace  should  do  an  act  which  would 
tdl  his  personal  attention  to  the  correctness  of  the 
document  he  was  about  to  sign,  and  that  he  should 
sign  it  according  to  the  ordinary  meaning  of  the  word 
"sign,"    But,  however  that  may  be,  there  is  no  re- 
gister until  it  is  signed  in  some  sense  or  other,  and 
dtlh-cred  to  the   sheriff.     The  first  document  which 
»as  signed  and  delivered  to  the  sheriff  was  a  docu- 
ment which  was  signed  and  delivered  to   the  sheriff 
aUmttbe  10th  or  the  11th  Jan.,  and  it  seems  to  be 
the  register.     With   respect  to  what  has   been   said 
about  these  requisitions    of  the    Act  of  Parliament 
king  "directory,**    that   perhaps    is  hardly  a  pro- 
Pfr  expression  to    be   used;    they    are    more  than 
directory  —  they   are   imperative  ;    and    if  the  duty 
|h«y  describe  is  so  obligatory,  if  a  man  wilfully  neglect 
it,  then  undoubtedly  he  is  indictable ;  and  it  i.*;  not 
dear  that  he  should  not  be  criminally  responsible  if  he 
should  be  guilty  of  gross  negligence ;  at  all  events, 
they  arc  imperative.    It  is  one  thing  to  say  that  a  duty 
i*  imperative  and  obligatory,  to  be  dealt  with  under  the 
penalty  of  indictment ;  it  is  another  thing  to  say  the 
"bwvance  of  and  a  strict  and  literal  compliance  with 
'*,  i«  a  condition  precedent  to  the  validity  of  a  docu- 
jwnt    I  should  only  repeat  what  has  been  referred  to 
o;  Mr.  Webby  and  the  Lord  Chief  Justice,  if  I  were  to 
dilate  upon  the  monstrous  consequences  which  would 
follow  if  all  these  minute  directions  were  to  be  held 
conditions  precedent  to  the  validity  of  documents.     In 
*Wt,  allowing  the  whole  weight  to  Mr.  Monk's  objec- 
tion, that  there  is  an  inconvenience  in  this,  that  some 
Persons  have  been  misled,  there  is  a  choice  of  inconve- 
nences ;  there  is  a  much  greater  inconvenience  on  the 
other  side,  because  it  would  be  treated  as  the  true  re- 
gister, and  the  real  register  gives  no  copy  of  the  list 
I  most  say  that  I  entertain  no  doubt  that  the  decision 
•f  the  revising  barrister  should  be  reversed. 

Keatiko,  J. — I  am  also  clearly  of  opinion  that  the 
raising  barrister  was  in  error  in  his  decision  upon  this 
o*a«on.  It  ij  admitted,  on  all  hands,  that  the  name 
"the  objector  was  included  in  the  list  signed  by  the 
revising  banister;  that  list  is  this  copied  by  the  clerk 


of  the  peace,  or  thote  whom  he  employed,  and  one  or 
two  of  those  which  may  be  termed  new  copies  is  sold. 
After  that  sale  the  clerk  of  the  pence  discovers  the  mis- 
take, and  I  am  clearly  of  opinion  that  if,  having  dis- 
covered the  mistake,  he  had  delivered  to  tbc  sheriff  a 
copy  of  the  register  without  that  mistake  being  corrected, 
he  would  have  failed  in  his  duty.  I  am  of  opinion  that, 
to  far  from  having  failed  in  his  duty  in  correcting  the 
mistake,  he  was  bound  to  correct  it  Now  I  entirely 
agree  with  the  observations  that  have  been  made  by  my 
Lord  and  my  brother  Bylcs  with  reference  to  the  construc- 
tion of  the  47th  and  49th  sections,  and  I  think  that  there 
would  be  indeed  great  confusion  if  we  were  not  to 
abide  by  the  terms  of  sect  49,  and  to  hold  that  the 
list  signed  by  the  clerk  of  the  peace,  with  the  intention 
of  signing,  and  delivered  by  him  to  the  sheriff,  would 
be  a  register.  Now,  Sir.  Monk  has  argued  very  forci- 
bly, and  pointed  our  attention  to  the  serious  results 
that  might  occur  from  the  clerk  of  the  peace  tamper- 
ing with  the  register.  In  the  first  place  this  case 
finds  that  all  the  proceedings  were  bond  fide.  But  I 
do  really  think  that  the  observation  of  Mr.  Monk  would 
be  equally  applicable  to  the  state  of  things  he  con- 
tended ought  to  have  existed  here;  because,  if  the  Bale 
of  one  copy  of  the  register  is  to  preclude  the  clerk 
of  the  peace  from  correcting  the  register  according  to 
the  list  signed  by  the  barrister,  it  seems  to  me  to  open 
the  door  quite  ss  wide  to  tampering  with  the  list  by 
the  clerk  of  the  peace  and  the  register,  and  doing  that 
which  I  conceive  to  be  his  duty  to  do  in  correcting  a 
mistake  in  the  list  signed  by  the  officer.  It  appears  to 
me,  therefore,  that  the  revising  barrister  was  clearly 
in  error,  and  his  decision  should  be  reversed  and 
judgment  given  for  the  appellant 

Judgment  for  appellant. 


V.  0.  WOOD'S  COTJBT. 

Reported  by  W.  H.  Beknkt,  Esq.,  13arrUter*at-Law. 


Wednesday,  June  27. 
Re  The  North  Wing  field  Charity* 
Charity — Scheme — Repairs  of  old  and  new  church* 
A  trust  had  been  created  in  1 705  for  the  benefit  of  the 

parish  church  of  A. 
Theparisfi  of  A.,  by  an  Oi'der  in  Council  in  1852, had 
been  divided  into  two  ecclesiastical  districts.     It  was 
alleged  that  the   chancel  had  been  repaired  by  the 
rector,  and  not  out  of  the  trust-funds. 
Semble,  that  Vie  trust-funds  ought  not  to  contribute  to 

the  repair  of  the  chanccL 
It  was  sought  to  apportion  the  amount  of  the  trust- 
funds  for  the  benefit  of  each  of  the  two  district 
churches,  rateably 
Held,  that  as  the  primary  object  of  the  charitable  gift 
was  the  old  cliurch,  the  trustees  could  not  be  com- 
pelled to  make  any  apportionment.  But  that,  if  any 
surplus  remained  after  paying  for  the  repairs  of  the 
old  church,  it  might  be  applied  to  the  repair  of  the 
new  church. 

This  was  a  summons  adjourned  from  chambers  into 
court,  for  the  purpose  of  considering  a  scheme  proposed 
for  the  administration  of  a  charity  founded  by  Thomas 
Brailsford  in  1705.  By  deed-poll  of  that  year, 
Brailsford  conveyed  certain  lands  to  the  rector  and 
four  trustees  for  the  use  and  benefit  of  the  parish 
church  of  North  Wingfiold,  in  the  county  of  Derby. 
It  appeared  that  tlie  parish  of  North  Wingficld  was,  by 
Order  in  Council  in  1852,  divided  into  two  ecclesiastical 
districts;  and  in  the  new  district  of  Clay-cross  a 
church  had  been  built.  The  questions  arising  upon 
the  present  application  were — first,  whether  the  rector, 
who  was  one  of  the  trustees  of  the  charity,  was  entitled 
to  bo  repaid  out  of  the  trust- funds  the  amount  ex- 
pended by  him  upon  repairing  the  chancel  of  North 
Wingfield  church;   secondly,  whether  any  apportion- 
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KiiG.  v.  Justices  of  Somersetshire — Ex  parte  William  TiiOMrsox. 


K.  B. 


ment  of  the  funds  could  be  made  so  aa  to  include  the 
new  church  and  the  inhabitants  of  the  new  district  in 
the  benefit  of  the  trust.  Some  question  was  raised  as 
to  tho  terms  of  the  original  gift,  a  document  pur- 
porting to  be  a  translation  of  the  deed-poll  of  1705, 
and  apparently  made  in  1773,  containing  the  words 
"  to  the  use  of  the  parish  of  North  Wingfield,"  omit- 
ting the  words  "  or  parish  church,"  which  were  con- 
tained, however,  in  a  deed  of  1741,  reciting  tho  original 
deed. 

Chapman  Barber,  Fischer  and  Berkeley,  for  the 
various  parties  interested. 

Widens  for  the  Attorney-General. 

The  Vice-Ckaxgbllob  said  that  it  was  desirable 
that  further  evidence  should  be  furnished  as  to  the  re- 
pair of  the  chancel,  &c  It  would  be  a  very  strong 
circumstance  against  the  rector's  case  if,  while  standing 
by  as  a  trustee,  the  chancel  had  never  been  repaired  out 
of  the  trust-funds,  but  always  at  his  expense.  He  must 
take  the  words  parish,  or  parish  church,  contained  in 
the  deed  of  1741,  aa  being  the  most  correct  version  of 
the  original  gift,  and  that  the  parish  church  was  the 
primary  object  of  the  charity.  He  could  not  say  that 
it  was  not  for  the  benefit  of  the  parish  that  the  chancel 
should  be  repaired  out  of  the  trust-funds,  to  the  relief  of 
tho  rector,  for  the  means  of  the  rector  and  his  adequate 
sustentation  were  of  very  great  importance  in  the  parish, 
especially  to  the  poor.  But  as  to  allowing  the  money 
expended  in  the  repairs  of  the  chancel,  it  was  a  matter 
which  must  depend  on  what  had  been  the  custom 
heretofore,  the  burden  of  showing  that  the  chancel  had 
been  repaired  out  of  the  funds  being  thrown  upon  the 
rector.  If  he  failed  to  show  it,  then  the  scheme  would, 
in  this  respect,  stand  unaltered.  With  respect  to  the  ap- 
portioning the  fund  between  the  old  and  the  new  district, 
the  trustees  could  not  be  compelled  to  make  an  appor- 
tionment The  primary  object  of  the  trust  was  the  benefit 
of  the  parish  church.  The  inhabitants  of  the  new  district 
were  bound  to  contribute  to  the  repair  of  the  old  church, 
and  to  this  extent  they  participated  in  tbe  benefit  of  the 
trust,  for  they  were  not  only  thereby  relieved  from  the 
burden  of  the  rate,  but  also,  which  was  perhaps  as  im- 
portant, from  the  attendant  agitation.  It  did  not  ap- 
pear at  present  that  there  was  any  surplus,  but  if  there 
should  be  any  surplus  after  repairing  the  old  church,  it 
would  be  desirable  to  apply  it  to  the  repair  of  the  new 
church,  and  to  this  extent  also  the  scheme  might  be 
varied. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  John  Thompson,  T.  W.  Saokdkus  and  C.J*  D. 
Hsmnurr,  Eaqra.,  Barrlsters-at-Law. 

Thursday,  Nov.  15. 

Rko.  v.  Justices  of  Somersetshire. 

Highway — Nonrepair— Justices — Order  to    indict — 

5  <J*  6  Will  4,  c.  50, ss.  94,  95. 
To  give  justices  jurisdiction  to  make  an  order  for  the 
repair  of  a  highway,  or  to  indict  the  parish  where 
the  liability  to  repair  is  denied,  two  facts  must  exist 
— the  road  in  question  must  be  a  highway,  and  it 
must  be  out  of  repair.  Where  ths  liability  of  a 
parish  to  repair  a  road  has  been  denied,  and  an  tn- 
dictment  preferred  under  sects,  94,  95  of  the  High- 
way Act,  and  a  verdict  of  not  guilty  found  in  favour 
of  the  parish,  the  justices  are  not  bound  to  direct  a 
second  indictment  on  afresh  information  be/ore  them 
under  sects.  94  <J-  95. 

Kinglabe,  Serjt  moved  for  a  rule  calling  on  certain 
justices  of  Somersetshire  to  show  cause  why  they  should 
not  make  an  order  for  an  indictment  to  be  preferred 
against  the  inhabitants  of  East  Coker  for  the  non- 
repair of  a  highway.  H  appeared  that  an  information 
had  been  laid  by  John  Bennett,  pursuant  to  sect.  94 
of  the  Highway  Act,  5  &  6  Will  4,  c  50,  and  that 


the  surveyor  of  the  parish  attended  the  hearing  and 
denied  the  liability  of  the  parish  to  repair  the  road  in 
question.  It  also  appeared  that  the  justices  on  a  previous 
occasion  had  directed  an  indictment  to  be  preferred  under 
sect.  95  against  East  Coker  for  the  nonrepair  of  the  tame 
road ;  and  that  at  the  trial  one  question  raised  was, 
whether  the  road  was  a  highway,  and  that  the  jury  found 
a  general  verdict  in  favour  of  the  parish.  The  justices 
on  the  present  occasion  refused  to  direct  another  indict- 
ment to  be  preferred.  It  was  now  contended  that  it 
was  compulsory  on  the  justices  to  direct  an  indictment 
to  be  preferred  {Reg  v.  Amould,  8  El.  &  B.  550); 
that  if  tbe  verdict  for  the  parish  was  an  answer  to  tbe 
indictment,  it  might  be  given  in  evidence  upon  tbe  trial 
of  the  new  indictment ;  that  the  statutory  alteration  in 
sects.  94  and  95  of  the  Highway  Act  was  in  subrtiia- 
tion  of  the  old  mode  of  presentment  of  a  highway  when 
out  of  repair,  which  might  have  been  resorted  to  man? 
times  over.  [Blackburn,  J.  referred  to  note  in  Reg. 
t.  Heanor,  6  Q.  B.  748,  where  it  appeared  that  sect  95 
only  applies  where  the  existence  of  the  highway  is 
admitted.] 

Cockdcrx,  C.J. — It  is  discretionary  with  theconrt 
to  grant  this  rule,  and  in  the  exercise  of  our  discretion 
we  do  not  think  proper  to  do  so.  Our  refusal  to  grant 
a  rule  does  not  exclude  the  applicant  from  resorting  to 
the  common  law  remedy  by  indictment.  Tbe  jarr 
having  negatived  the  fact  of  the  liability  of  this  parish 
to  repair  the  road  by  their  verdict,  there  ought  not  to 
be  a  rule  granted.  The  statute  only  intended  an  order 
of  justice*  to  be  made  where  the  liability  of  the  par- 
ticular parish  to  repair  came  into  issue,  not  where  a 
jury  had  already  determined  that  question.  If  that 
were  not  so,  a  parish  might  be  perpetually  harassed  bj 
fresh  indictments  on  the  same  ground. 

Hill,  J. — Sects.  94  and  95  only  apply  to  cases  of 
admitted  highways.  To  give  the  justices  jurisdiction 
under  those  sections,  there  must  be,  first,  a  highwaj; 
and,  secondly,  it  must  be  out  of  repair.  The  justices 
are  to  determine  the  facts,  by  sending  a  competent  per- 
son to  view  the  same  and  report  thereon,  or  inspect  it 
themselves.  Having  satisfied  themselves  of  tbe  facts, 
then,  if  the  liability  to  repair  is  not  disputed,  they  mar 
order  the  surveyor  to  repair,  but  if  it  is  disputed  they 
are  to  order  an  indictment  to  be  preferred.  But  unless 
these  two  facts  exist  they  have  no  jurisdiction  to  order 
an  indictment  to  be  preferred. 

Blackduiin,  J. — The  words  of  the  statute  do  not 
say  that  when  any  person  chooses  to  assert  that  a  road 
is  a  highway,  the  justices  are  obliged  to  make  the  order 
in  question,  but  only  when  there  is  a  highway,  and  it  b 
out  of  repair,  they  shall  make  an  order  as  directed. 

^^__  Rukrefiutd. 

Saturday,  Nov.  17. 
Ex  parte  William  Thompson. 
Habeas  corpus —  Warrant  of  commitment—  Omiitmg  to 
state  whether  imprisonment  to  be  with  or  with* 
hard  labour. 
Where  by   a  statute  giving  justices  a  power  to  «*; 
mil   summarily    they   are    empowered  to  esmsnt 
the  offender  to  prison  for  a  certain  period,  vith  or 
without  hard  labour,  and  in  their  warrant  of  **** 
milment  nothing  is  said  about  hard  labour,  it  it  to 
be  taken  tltat  they  did  not  mean  to  give  hard  labotr, 
and  the  warrant  is  not  objectionable  for  omitting  to 
state  whether  the  imprisonment  is  to  be  with  cr 
without  hard  labour.  # 

Upon  supporting  a  rule,  counsel  will  not  be  pervntttd 
to  argue  any  points  decided  upon  moving  for  the  r*» 
nisi. 

This  was  a  rule  for  a  habeas  corpus,  to  bring0? 
William  Thompson,  now  a  prisoner  in  Preston  gaol, 
Lancashire,  npon  a  summary  conviction  for  an  aggra- 
vated assault  upon  a  female,  under  the  16  &  17  \*» 
c.  30,  s.  I.      The  only  ground  upon  which  the  rote 
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Coixumitox  r.  Briuhtiiklmstox,  ex  parte  John  Howsk. 
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iw  was  granted  was  that  the  warrant  did  not  state 
whether  or  not  the  prisoner  was  to  have  hard  labour : 
(«e  Ex  parte  William  Thompson,  3  L.  T.  Rep.  N.S.  294.) 
Ry  the  above  statute  it  is  enacted,  *'  When  any  person 
shall  be  charged  before  two  justices  of  the  peace  .  .  . 
with  an  assault  upon  any  female  whatever  .... 
either  upon  the  complaint  of  the  party  aggrieved  or  other- 
vise,  it  shall  be  lawful  for  the  said  justices  ....  if 
the  assault  is  of  such  an  aggravated  nature  that  it  can- 
aot  in  their  or  his  opinion  be  sufficiently  punished 
under  the  provisions  of  the  statute  9  Geo.  4,  c  31,  to 
proceed  to  hear  and  determine  in  a  summary  way,  and 
ff  they  shall  find  the  same  to  be  proved,  to  convict  the 
person  accused ;  and  every  offender  so  convicted  shall 
be  imprisoned  in  the  common  gaol  or  house  of  correc- 
tion, with  or  withont  hard  labour,  for  a  period  not 
exceeding  six  calendar  months,"  Sec. 

Kay  now  showed  cause,  and  contended  that  the  war- 
rant was  perfectly  good,  for,  as  it  said  nothing  about 
hard  labour,  no  hard  labour  could  be  imposed,  and  that 
if  hard  labour  were  not  intended  to  be  given,  it  was  not 
necessary  to  negative  it  in  the  warrant.  He  also 
referred  to  the  II  &  12  Vict,  c  43,  the  form  in 
schedule  I  3,  which  is  applicable  to  a  conviction  when 
the  punishment  is  to  be  imprisonment,  having  the 
words  "and  there  to  be  kept  to  hard  labour"  in 
brackets,  to  be  inserted  only  where  hard  labour  forms  a 
part  of  the  judgment. 

Oeerend,  Q.G.  (  Wheeler  with  him)  was  called  upon, 
and  be  argued  that  the  warrant  was  bad  for  uncer- 
tainty in  not  stating  whether  the  defendant  was  to  be 
imprisoned  with  hard  labour  or  not.  [Hill,  J. — By 
saying  nothing  about  hard  labour,  the  justices  have  ad- 
judicated that  he  is  not  to  have  hard  labour.]  The 
gaoler  looks  to  his  warrant,  and  he  does  not  know  what 
to  do.  [Cockburx,  C.J.— By  the  forms  in  Jcrvis's 
Act,  where  there  is  lo  be  hard  labour,  it  must  be  stated. 
The  justices  have  omitted  to  say  anything  about  hard 
labour,  and  therefore  it  must  be  tuken  that  they  did  not 
intend  to  give  it.]  Then  there  arc  other  objections 
which  I  am  entitled  to  tike,  as  the  present  rule  is 
general.  [Hill,  J. — No ;  by  the  rules  of  practice  no 
argument  can  be  heard  upon  any  point  decided  upon 
moving  for  the  ride.] 

By  the  Couirr,  Rule  discharged  with  costs. 


Collumpton  (appellants)  v.  Brighthelmston  (re- 
spondents), ex  parte  John  Howsk. 
JW-/.ra — Expenses  of  maintenance  of  a  pauper — 
When  mot  removable — When  payment  to  be  en- 
forced. 
The  expenses  of  maintaining  a  pauper  after  the  time 
limited  for  giving  notice  of  appeal  cannot  be  re- 
covered fnm  the  parish  of  settlement,  unless  at  the 
time  of  making  the  order  of  removal  it  is  duly  sus- 
pended, 
ftkert,  therefor  e,  an  order  of  removal  was  made,  and 
at  the  expiration  of  the  time  for  appealing  (no 
notice  having  been  given)  the  pauper  was  retained 
in  the    relieving  parish    in    consequence   of   her 
then  pregnancy,    and  after  delivery  she  was  re- 
kowJT,  and  tie   expenses  of  her  maintenance  de- 
manded: 
Bela\  that  these  expenses  could  not  be  recovered : 
tfeW,a/«o,  that  sect.  11  of  the  II   <f  12  Vict.  c.  43, 
applies  to  an  order  of  justices  made  for  the  pay- 
ment of  such  expenses,  and  that  an  application  for 
them  must  be  made  within  six  calendar  months  of 
the  time  when  demanded. 

This  was  a  case  stated  by  justices  under  the  20  & 
21  Vict  c  43.    It  stated  as  follows  :— 

At  a  petty  sessions  of  her  Majesty's  justices  of  the 
pace  for  the  borough  of  Brighton,  in  the  county  of 
Sussex,  held  at  the  town-hall,  Brighton,  in  and  for  the 
said  borough,  on  the  15th  Dec.  1859,  before  us, 
William  Alger,  Esq.,  Arthur  Bigge,  Esq.,  and  William 


Mellet  Hollis,  Esq.,  an  information  was,  on  the  5th 
Dec  1859,  laid  before  the  undei  signed,  Arthur  Bigge, 
by  Samuel  Thorncroft,  assistant  overseer  of  tho 
poor  of  the  parish  of  Brighthelmston,  in  the  borough 
aforesaid,  charging  that  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Collumpton,  in  the 
county  of  Devon,  and  Henry  Hill,  assistant  overseer 
of  the  poor  of  the  same  parish,  being  the  parish  to 
which  one  Elizabeth  Hill  and  her  illegitimate  child 
James  Hill,  poor  persons,  had  been  adjudged  to  belong, 
had  refused,  and  still  did  refuse,  to  pay  to  the  direc- 
tors and  guardians  and  the  assistant  overseer  of  the 
poor  of  the  parish  of  Brighthelmston  aforesaid,  the 
sum  of  ten  pounds,  twelve  shillings  and  threepence, 
being  the  cost  and  expenses  of  the  relief  and  main- 
tenance of  such  poor  persons,  under  an  order  of 
two  justices  of  the  peace  for  the  county  of  Sussex, 
dated  the  6th  Oct.  1853,  for  the  removal  of  the  said 
Elizabeth  Hill  and  her  said  child  from  the  said  parish 
of  Brighthelmston  to  the  said  parish  of  Collumpton, 
from  the  time  of  notice  of  such  order  and  of  the  said  poor 
persons  having  become  chargeable  to  the  said  parish  of 
Collumpton. 

The  facts  of  the  case  proved  before  us  were  as 
follows : — 

That  on  the  6th  Oct.  1853  an  order  for  the  removal 
of  Elizabeth  Hill  and  her  illegitimate  child  James 
Hill  from  the  said  parish  of  Brighthelmston  to  the  said 
parish  of  Collumpton  was  duly  made  by  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Sussex. 

.That  on  the  14th  Oct.  1853  a  copy  of  the  said 
order  of  removal  with  notice  of  chnrgeability  and 
grounds  of  removal  was  duly  sent  by  post  by  tho 
diicctors  and  guardians  of  the  poor  of  the  said  parish 
of  Brighthelmston  to  the  overseers  of  the  said  parish  of 
Collumpton. 

That  the  said  Elizabeth  Hill  was  at  the  time  of  the 
said  order  being  made  maintained  in  the  workhouse  of 
the  said  parish  of  Brighthelmston;  that  she  was  preg- 
nant at  that  time,  and  was  delivered  at  the  said  work- 
house on  the  3rd  Jan.  1854;  that  by  reason  of  such 
pregnancy  and  delivery,  and  the  delicate  state  of  her 
health  consequent  thereupon,  she  could  not  be  re- 
moved under  the  said  order  till  the  9th  March  1854; 
that  during  all  that  time  she  continued  an  inmate  of 
the  workhouse  of  the  said  parish  of  Brighthelmston, 
and  that  during  such  time  her  said  child  James  Hill 
died. 

That  on  the  said  9th  March  1 854  the  said  order 
was  executed  by  the  delivery  of  the  said  Elizabeth 
Hill  and  the  infant  to  which  she  had  given  birth  after 
the  making  of  the  said  order,  with  a  duplicate  of  the 
said  order  and  a  statement  of  charges  for  maintenance, 
to  the  assistant  overseer  of  the  said  parish  of  Bright- 
helmston, for  the  maintenance  of  the  said  paupers, 
but  was  not  then  paid,  and  had  not  since  been  paid. 

That  the  said  sum  of  10/.  12*.  3d.  had  been  ex- 
pended by  the  said  parish  of  Brighthelmston  for  tho 
maintenance  of  the  said  Elizabeth  Hill  and  her  said 
child  James  Hill  and  her  said  infant  from  the  time  tho 
copy  of  the  said  order  of  removal  and  the  notice  of 
chargeability  and  grounds  of  removal  were  sent  to  the 
overseers  of  Collumpton  aforesaid  to  the  time  of 
the  said  Elizabeth  Hill  and  infant  being  removed  under 
the  said  order  ;  and  that  tho  sum  of  3L  12s.  3d.  was 
expended  more  than  six  yeirs  before  the  said  informa- 
tion was  laid. 

It  was  objected  by  the  attorney  for  the  defendants, 

First,  that  the  information  ought  to  have  been  laid 
within  six  months  from  the  time  of  the  said  sum  of 
10 J.  12*.  3d.  being  demanded  ns  required  by  the  11  & 
12  Vict,  c  43,  s.  11,  and  that  this  was  not  a  proceed- 
ing excepted  from  the  operation  of  that  Act  by  the 
35th  section  thereof. 

Secondly,  that  the  order  ought  to  btve  beensns- 
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pended,  and  notice  of  such  suspension  sent  to  the  over- 
seers of  Coll  urn  p  ton. 

Thirdly,  that  the  moneys  expended  more  than  six 
years  before  the  said  information  was  laid  were  irre- 
coverable by  reason  of  the  Statute  of  Limitations. 

We  decided  against  the  defendant,  and  made  an 
order  for  the  payment  of  the  \Ql  12*.  3dL  and  the 
costs  incurred  before  us  ;  and  the  grounds  of  our  deci- 
sion were  that  we  considered  this  proceeding  was  hy 
the  35th  section  of  11  &  12  Vict  c  43,  excepted 
from  the  operation  of  that  statute;  that  the  said  Eliza- 
beth Hill  was  not,  at  the  time  of  making  the  said 
order,  unable  to  travel  from  any  cause  other  than  her 
pregnancy,  which  did  not  afford  legal  grounds  for  the 
suspension  of  the  said  order ;  and  that  the  Statute  of 
Limitations  was  no  bar  to  the  recovery  of  the  money 
expended  more  than  six  years  previously  to  the  said 
information  being  laid  as  directed  by  the  4  &  5  Will.  4, 
c  76,  s.  84. 

By  the  35  Geo.  3,  c  101,  s.  2,  it  is  enacted,  "  That 
in  case  any  poor  person  shall  from  henceforth  be  brought 
before  any  justice  or  justices  of  the  peace  for  the  pur- 
pose of  being  removed  from  the  place  where  he  or  she 
is  inhabiting  or  sojuurning  by  virtue  of  any  order  of 
removal,  and  it  shall  appear  to  the  said  justice  or  jus- 
tices that  such  poor  person  is  unable  to  travel  by 
reason  of  sickness  or  other  infirmity,  or  that  it  would 
be  dangerous  for  him  or  her  so  to  do,  the  justice  or 
justices  making  such  order  of  removal  are  hereby 
required  and  authorised  to  suspend  the  execution  of 
the  same  until  they  are  satisfied  that  it  may  safely  be 
executed  without  danger  to  any  person  who  is  the  sub- 
ject thereof,  which  suspension  shall  be  indorsed  on  the 
said  order  of  removal  and  signed  by  such  justice  or 
justices.** 

By  sect  84  of  Mie  4  &  5  Will.  4,  c.  76,  it  is 
enacted,  "  That  the  parish  to  which  any  poor  person 
whose  settlement  shall  be  in  question  at  the  time  of 
granting  relief,  shall  be  admitted  or  finally  adjudged  to 
belong,  shall  be  chargeable  with  and  liable  to  pay  the 
cost  and  expense  of  the  relief  and  maintenance  of  such 
poor  person,  and  such  cost  and  expense  may  be  recovered 
against  such  parish  in  the  like  manner  as  any  penalties 
or  forfeitures  are  by  thin  Act  recoverable.  .  .  .  Pro- 
vided always,  that  no  charges  or  expenses  of  relief  or 
maintenance  shall  be  recoverable  under  a  suspended 
order  of  removal,  unless  notice  of  such  order  of  removal, 
with  a  copy  of  the  same,  and  of  the  examination  on 
which  such  order  was  made,  shall  have  been  given 
within  ten  days  of  such  order  being  made  to  the  over- 
seers of  the  poor  of  the  parish  to  whom  such  order  is 
directed.** 

By  the  11  &  12  Vict,  c  43,  s.  11,  it  is  enacted, 
"  That  in  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the  Act  or 
Acta  of  Parliament  relating  to  each  particular  case, 
such  complaint  shall  be  made  and  such  information 
shall  be  bid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or  information 
respectively  arose.** 

By  sect  35  of  the  same  Act  it  is  enacted,  "  That 
nothing  in  this  Act  shall  extend  or  be  construed  to  ex- 
tend to  any  warrant  or  order  for  the  removal  of  any 
poor  person  who  is  or  shall  becomo  chargeable  to  any 
parish,  township,  or  place,'*  &c 

Tomh'nson,  for  tho  appellants,  contended  that  the 
order  was  bad  :  first,  because  there  was  no  suspension 
of  the  order  of  removal  under  the  35  Geo.  3,  c  101,  s. 
2,  as  there  should  have  been  to  have  rendered  the  ap- 
pellants liable  to  the  cost  of  maintenance  ;  secondly, 
that  the  respondents  were  out  of  time  in  applying  to 
justices  for  the  order  for  payment,  more  than  six  years 
having  elapsed  since  the  demand  of  payment  by  them 
of  the  appellants. 

"*  Desman,  for  the  respondents,  argued  first,  that  | 


no  order  of  suspension  could  have  been  made  at  the 
time  the  order  of  removal  was  made,  as  the  woman  was 
not  unable  to  travel  by  reason  of  sickness  or  other  in- 
firmity, pregnancy  not  being  such  a  sickness  or  infir- 
mity (Reg.  v.  Kendal,  28  L.  J.  163,  M.  C),  and  that 
as  the  suspension  could  not  have  been  made  at  the  time 
of  the  making  of  the  order  of  removal,  it  conld  not 
have  been  made  afterwards  (Reg.  v.  Llandlckid,  29 
L.  J.  102,  M.  C. ;  4  &  5  Will.  4,  c  76,  s.  84) ;  se- 
condly, that  the  1 1th  section  of  the  1 1  &  12  Met  c.  43, 
does  not  apply,  the  35th  section  of  the  same  Act 
exempting  from  its  operation  all  warrants  or  orders  for 
the  removal  of  any  poor  person :  (Reg.  v.  Chedgravt,  SO 
L  J.  23,  M.  C. ;  Reg.  v.  Chedgrave,  12  Q.B.  206.) 

Cockburn,  G.  J. — As  regards  the  first  question,  I 
am  of  opinion  that  the  case  does  not  fall  within  the 
operation  of  sect   84  of  the  4  &  5  Will.  4,  c  76.    It 
is  clear  that  as  regards  the  expense  of  maintaining  the 
pauper  during  the   twenty-one  days  after    notice  of 
chargeability,  the  parish  of  settlement  would  be  bound 
to  reimburse  the  removing  parish.     This  is  provided  for 
by  the  84th  section  of  tho  4  &  5  WilL  4,  c  76.    Bat 
the  statute  says  nothing  as  to  the  expenses  of  main- 
tenance after  the  settlement  is  admitted.    Gases  may 
easily  occur  where  supervening  sickness  might  arise 
after  the  order  of  removal  is  made,  but  before  it  is 
executed,  so  as  to  render  it  dangerous  or  cruel  to 
execute   the    order,     and    this    cannot    be    avoided 
by    a    suspension   then   of  the    order,  which  most 
according    to    the  decisions  be    made    at  the   same 
time  as  the  order  of  removal   itself.     Unfortunately 
this  is  a  casus  omissus  in  the  statute,  and  there  b  no 
power  given  to  recover  the  subsequent  expenses  of 
maintaining  the  pauper   through  sickness  after  the 
settlement  is  decided  and  the  order  of  removal  nude 
and  not  executed ;  and  it  is  to  be  hoped  that  some 
member  of  the  Legislature  now  present  will  take  some 
steps  to  remove  this  very  serious  defect  in  the  statute 
With  regard  to  the  point  as  to  the  limitation  of  time,  I 
think  that,  under  the  84  th  section  of  the  4  &  5  Will  4, 
c.  76,  the  removing  parish  can  recover  from  the  pariah 
of  settlement  the  expenses  of  maintaining  the  pauper 
between  the  service  of  the  notice  of  chargeability  and 
the  expiration  of  the  twenty-one  days  or  longer  daring 
which  the  question  of  settlement  remains  undecided. 
The  removing  parish  may  apply  for  an  order  for  pay- 
ment of  this  amount,  but  tho  prosecution  of  such  an 
order  must  be  commenced  within  six  months  after  the 
expenses  arc  ascertained  and  demanded.     It  is  no  doubt 
true  that  the  35th  section  of  the  11  &  12  Vict  c.  43, 
exempts  all  warrants  or  orders  for  the  removal  of  poor 
persons  from  the  operation  of  the  statute,  but  such  an 
order  for  payment  is  not  a  warrant  or  order  of  removal, 
though  it  is  certainly  a  consequence  of  an  order  of  re- 
moval.    There  are  costs  incidental   to   the  delay  in 
removing  the  pauper,  and  it  is  proper  that  a  parish 
which  consists  of  individuals  in  a  constant  state  of 
change  should  be  promptly  made  acquainted  with  the 
amount  of  those  charges.     I  think,  therefore,  the  re- 
spondents fail  on  this  point  also,  and  that  the  order 
must  be  quashed. 
Hill  and  Blackhciut,  JJ.  concurred. 

Order  quashed  without  costs. 


Monday,  Nov.  19. 

Ex  parte  Crawshat. 

Criminal  information— Inciting  to  enlist  as  a  foreign 

volunteer. 
This  court  refused  to  grant  a  criminal  information,  ft 
the  instance  of  a  prirate  individual,  against  the  pro- 
prietor of  a  newspaper  for  inserting  articles  in  Hi 
paper  tending  to  incite  and  enccurage  persons  ts 
volunteer  to  serve  in  Garibaldis  army. 
Bovilli  Q.C.  (Couch  with  him),  on  behalf  of  George 
Grawshay,  moved  for  a  rule,  calling  on  John  Baxter 
Langlcy,  the  proprietor  and  publisher  of  the  Jtofy 
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Chronicle  and  Newcastle  Advertiser,  and  also  of  a 
neeklj  paper  published  in  the  same  place,  to  show 
cause  why  a  criminal  information  should  not  be  filed 
against  him.  It  appeared  that  Mr.  Crawshny  had  for- 
merly been  mayor  of  Gateshead,  and  the  ptcs  nt  appli- 
cation was  made  in  consequence  of  certain  articles 
which  had  appeared  in  Mr.  Langley's  newspapers,  as  it 
was  now  alleged,  inciting  and  encouraging  persons  in 
England  to  enlist  in  the  anny  of  General  Garibaldi, 
and  the  publication  of  which  articles  it  was  now  con- 
ten  Jed  amounted  to  a  misdemeanor.  [Cock burn, 
CJ.—  Is  this  a  case  in  which  it  is  competent  for  a  pri- 
vate person  to  come  forward  and  ask  for  the  interposi- 
tion of  the  court  ?  Have  you  any  precedent,  Mr.  Bovill, 
fur  such  an  application  ?  If  this  is  an  offence,  it  is  an 
offence  again>t  the  State,  and  it  is  for  the  Attorney- 
General  to  interfere ;  but  I  never  heard  of  a  private 
person  making  such  an  application.  Blackuuux,  J. 
—I  certainly  never  heard  of  a  private  individual  apply- 
ing thus  in  a  matter  in  which  he  had  no  private  and 
personal  interest.  Hill,  J.  —  Cannot  you  indict? 
Cock  burs,  C.J. — You  ask  us  to  sanction  a  private 
individual  taking  up  a  public  question  which  the 
Attorney-General  has  not  thought  right  to  interfere  in.] 
This  charge  was  brought  before  the  justices  at  Newcastle, 
and  they  decided  not  to  entertain  it,  but  said  the  prosecutor 
tad  his  remedy  in  the  Q.  D.  I  now  apply  to  this 
eooit  as  the  highest  court  of  ciiminal  jurisdiction. 
[ISi-ickbuiuc,  J.— Assuming  Mr.  Langley  had  been 
guilty  of  a  misdemeanor,  and  assuming  that  the 
ji^ticcs  did  wrong  iu  refusing  to  interfere,  is  that  any 
rtuion  why  we  should  do  so  ?  So  far  as  my  memory 
goes,  nothing  has  ever  been  done  approaching  to  such 
a  step.]  As  this  is  a  matter  relating  to  the  public, 
all  persons  are  more  or  less  interested  in  it.  [Cocic- 
Bi'ux,  C  J. — If  anything,  it  is  an  offence  against  the 
Sute,  and  the  proper  officer  to  prosecute  is  the  At- 
torney-General, and  if  he  does  not  do  so  it  is  not  for  a 
private  individual  to  come  forward.]  I  may  then 
assume  that,  evenjf  I  were  to  succeed  in  making  out  a 
case,  the  court  would  decline  to  interfere.  (  Cock iiubn, 
CJ.— It  is  such  a  case,  I  think,  as  a  private  person 
should  not  interfere  in,  and  by  so  doing  supersede  the 
authority  of  the  Attorney-General.  Wo  must  leave  you 
to  the  ordinary  remedy  which  the  law  gives  you.  Mr. 
Craw&hay  may,  if  he  please,  bring  the  matter  under  the 
notice  of  her  Majesty's  law  officers,  who  will  decide 
whether  they  think  it  necessary  to  interfere ;  all  wc  say 
b,  that  we  do  not  grant  a  criminal  information  at  the 
instance  of  a  private  individual,  but  he  must  be  left  to 
prefer  his  bill  of  indictment,  or  to  such  other  proceed- 
ings as  he  may  be  advised. 
Hill  and  Blackburn,  JJ.  concurred. 

Rule  refitted. 

Wednesday,  Nov.  21. 
Beo.  r.  Tiik  Inhabitants  of  Elswick. 
Pott — Settlement — Apprenticeship — Renting   a  tene- 
ment. 
i»  apprentice  used  to  work  and  sleep  at  B.   during 
the  week,  returning  on  Saturdays  to  his  father's  at 
<?.,  and  sleeping  there  on  the  Saturdays  and  Sun- 
d*iys.     On  the  last  day  of  service,  a  Wedticsday,  he 
left  off  work  at  four  p.m.,  at  B.,  and  went  to  see  his 
nutress  at  Ar.,  and  then  proceeded  to  G.  and  slept 
there  that  night : 
Held,  that  G.  was  his  place  of  settlement  under  Vie 

apprenticeship. 

A  pauper  rented  a  shop  and  two  rooms  on  the  ground 

floor.      They  opt  ned  into  a  passage,  at  the  end  vj 

vrJuch  was  a  front  entrance  into  the  street,  and  a 

back  entrance  into  the  yard.     The  upper  part  of  the 

house  was  occupied  by  another  tenant,  who  had  a 

right  to  use  the  passage  and  djors,  and  hud  a  key 

thereof,  and  who  cleaned  a  portion  of  the  jmssage  : 

Btld,  that  the  pauper  did  not  gain  a  settlement  by 

renting  a  tenement  within  the  6  Geo.  4,  c.  57. 


Case  stated  for  the  opinion  of  this  court  at  the 
Midsummer  sessions,  Newcastle-upon-Tyne,  on  appeal 
against  an  order  of  removal  of  a  pauper  and  his  wife 
from  the  parish  of  Elswick  to  the  parish  of  Gateshead. 

The  facts  necessary  to  elucidate  the  points  decided 
are  as  follow : — 

The  pauper  was  bound  apprentice  by  indenture  to 
Mrs.  Richardson,  a  plumber  and  glazier  in  extensive 
business  in  Northumberland,  from  March  29, 1803,  for 
seven  years,  and  in  the  course  of  his  employment 
he  used  to  go  to  Bedlington  on  the  Monday,  remain 
there  during  the  week  at  work,  sleeping  at  a  placo  pro- 
vided by  his  mistress,  and  return  to  his  father's  at 
Gateshead  on  the  Saturday,  and  sleep  there  on  Satur- 
days and  Sundays. 

At  the  close  of  his  apprenticeship  he  was  working 
at  Bedlington,  and  on  the  last  day  (a  Wednesday)  of 
it  he  worked  there  until  four  o'clock,  and  then  set  off 
to  Newcastle,  where  he  saw  his  mistress,  and  then 
went  to  Gateshead  and  slept  at  his  father's  house  that 
night. 

The  appellants  contended,  upon  these  facts,  that  the 
pauper's  settlement  by  apprenticeship  was  iu  Bedling- 
ton paiish. 

They  further  contended  that  a  settlement  was  gained 
in  Westgatc  township,  under  the  following  circum- 
stances : — 

The  plaintiff  took  a  shop  and  two  rooms  in  Blen- 
heim-street, *iu  tlio  township  of  Westgatc,  fur  one 
year,  at  the  rent  of  12/.,  and  occupied  it  from  Aug. 
1851  to  Aug.  1852,  paying  the  usual  taxes.  The  house 
consisted  of  two  stories  and  a  basement.  The  base- 
ment is  approached  by  steps  down  the  area,  and  has  no 
connection  with  the  shop  and  rooms  on  the  ground 
floor,  occupied  by  the  pauper.  The  shop  door  and  the 
door  of  the  room  behind  open  into  a  passage  running 
from  back  to  front  of  the  house,  at  each  end  of  which 
is  a  door.  The  upper  floor  was  let  to  a  tenant  who  had 
a  right  of  way  along  the  passage,  through  the  doors, 
front  and  bock.  Each  had  a  key  of  the  outer  door, 
and  cleaned  a  portion  of  the  passage.  It  was  con- 
tended that  this  was  a  separate  and  distinct  tenement 
within  the  meaning  of  6  Geo.  4,  c  57. 

The  sessions  quashed  the  order,  subject  to  the 
opinion  of  this  court 

Davison  in  support  of  the  order  of  sessions. — First, 
the  pauper  having  resided  both  in  Bedlington  and 
Gateshead,  for  forty  days  in  each  place,  acquired  his 
settlement  in  the  place  where  he  slept  the  last  night 
during  the  apprenticeship,  and  that  was  in  Bedlington. 
For  the  purpose  of  the  apprenticeship,  the  sleeping  on 
the  Tuesday  night  was  the  last  night.  The  appren- 
ticeship was  put  an  end  to  before  the  Wednesday 
night.  [Cockbuux,  C.J. — Did  he  not  continue  an 
apprentice  until  the  following  day  ?  Could  you  have 
doubted  this,  if  he  had  continued  to  work  until  the 
usual  hour  of  leaving  off  on  the  lost  day,  and  then  left 
to  sleep  at  Gateshead  ?]  The  mistress  having  sent  him 
to  work  at  Bedlington,  he  would  have  been  bound  to  . 
sleep  there  during  the  apprenticeship :  (R.  v.  St. 
Mary,  Canterbury,  2  B.  &  Aid.  382  ;  R.  v.  Barnesley, 
7  East,  381.)  [Cockbuun,  C.J.--IIo  continued  nn 
apprentice  until  the  following  morning.  It  is  quite 
clear  that  the  settlement  was  gained  in  Gateshead.] 
Secondly,  the  pauper  gained  a  settlement  by  renting  a 
tenement  in  Westgatc  township.  It  is  submitted  that 
the  right  of  way  along  the  passage  is  not  material,  and 
that  the  pauper  occupied  a  distinct  and  separate  tene- 
ment within  the  6  Geo.  4,  c  57  :  (i?.  v.  Usworth,  5  A. 
&  E.  261 ;  R.  v.  Henley-on-Thames,  6  A.  &  E.  294.) 
[Blackburn,  J.  cited  Parke,  B.,  in  Monks  v.  Dykes, 
4  M.  ft  W.  569,  as  to  the  meaning  of  term  "  dwelling- 
house."] 

LidJell,  contra,  was  stopped  by  the  court. 

Cockbuun,  C.  J. — We  are  all  agreed  that  there 
'was  no  such  renting  of  a  tenement  as  would  give  a  set- 
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Dement  under  the  Act.  The  authorities  establish  that 
one  building  may  be  so  divided  among  different  tenants 
with  separate  entrances  for  each  tenant,  as  practically 
to  be  separate  and  distinct  houses,  if  the  severance  is  so 
complete,  and  the  access  to  each  such  that  the  other 
tenants  have  no  right  or  enjoyment  thereof.  That, 
however,  is  not  tho  case  where  they  have  a  common  en- 
trance ;  there  the  house  is  but  one  dwelling-house,  oc- 
cupied by  distinct  tenants.  The  case  is  not  within  the 
principle  on  which  It  v.  Us  worth  was  decided. 

Wiohtmax,  J.  concurred. 

Hill,  J. — I  am  of  the  same  opinion.  Pat- 
teson,  J.,  in  /?.  v.  Wootion,  1  A.  &  E.  236, 
said :  "  I  have  always  thought  that  tho  word* 
'a  separate  and  distinct  dwelling-house  or  build- 
ing' in  these  statutes  meant  separate  and  distinct 
as  to  any  other  person  ;  that  tho  tenant  should  not 
hold  part  of  a  house/1  Now  in  this  case  the  holding 
was  not  separate  and  distinct  as  to  tbc  entrance,  but 
the  tenants  enjoyed  the  entrance  in  common.  And  Lit- 
tledale,  J.,  in  It  v.  Usworth,  observed  :  "  There  were 
in  this  house  three  floors,  and  the  access  to  each  was 
by  separate  outer  doors.  I  think,  therefore,  that  each 
was  a  distinct  tenant,  and  that  Waddell  occupied  a  se- 
parate and  distinct  dwelling-house  within  the  meaning 
of  the  statute."  Here  tho  tenants  had  not  an  entrance 
by  distinct  outer  doors. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
test  seems  to  be,  whether  the  tenants  have  separate  and 
distinct  outer  doors.     Here  they  have  not. 

Order  tf  sessions  quashed. 

Steele  (appellant)  v.  Hamilton  (res|«ndent). 
Medical  Registration  Act — Pretending  to  be  a  regis- 
tered surgeon — Evidence. 

The  respondent  was  summoned  upon  an  information 
before  the  stipendiary  magistrate  of  Liverpool,  and  a 
complaint  laid  by  the  appellant,  secretary  of  the 
Liverpool  Medical  Registration  Association,  which 
charged  the  respondent  with  having,  on  the  2Ut  Feb. 
1860,  wilfully  and  falsely  pretended  to  be  a  surgeon 
and  general  practitioner  or  apothecary,  or  using  a 
name,  title,  addition,  or  description  implying  that  he 
was  registered  by  law  as  a  surgeon,  contrary  to  the 
form  of  the  statute,  wheieby  he  had  incurred  a  penalty 
not  exceeding  20JL,  under  the  New  Medical  Act,  21  & 
22  Vict,  c  90,  s.  40. 

On  the  hearing  it  was  proved  that  the  respondent 
had  given  a  certificate  in  the  following  terms: — 
"  Medical  certificate — I  hereby  certify  that  I  attended 
William  Hayes,  late  of  110,  Mill-street,  who  died  21st 
February  ;  cause,  enteritis  ;  and  I  have  no  reason  to 
attribute  his  death  to  poison,  violence,  or  criminal 
neglect — Signed,  John  Hamilton,  Botanic  Surgeon, 
Boston,  l\S,  and  94,  Mill-street,  Feb.  22,  1860." 

Over  the  door  of  the  house  where  tho  respondent 
car  lied  on  his  business  was  painted,  in  large  legible 
characters,  "  J.  Hamilton,  Surgeon,*1  and  in  very  small 
letters  underneath,  "  Boston,  U.S.,  not  registered  in 
England n ;  and  upon  a  glass  panel  of  tho  door  was 
painted,  "  J.  Hamilton,  anti-registered  surgeon."  The 
word  "  anti-registered  "  was  written  in  small  letters 
in  scroll-work  between  the  name  and  the  profession, 
and  was  illegible  except  upon  close  inspection. 

The  magistrate  dismissed  the  information. 

The  question  for  the  court  was  whether,  under  the 
circumstances,  there  was  sufficient  evidence  to  warrant 
a  conviction  under  the  40th  section  of  the  Medical  Act 

L.  Temple.— No  doubt  the  case  of  Pedgrift  v.  Che- 
valier, 2  L.T.  Rep.  N.S.  360,  is  against  the  appellant  so 
far  as  it  applies  to  this  case.  Under  the  40th  section 
a  person  may  Be  convicted  either  for  wilfully  or  falsely 
pretending  to  be  a  surgeon,  or  for  assuming  any  name  or 
description  implying  that  he  is  registered  uuder  the 
Act,  or  that  he  is  recognised  by  law  as  a  physician, 
surgeon,  &c.     [CoCKBimx,  C./.— There  b  no  pro- 


vision that  prevents  a  man  from  practising  as  a  sur- 
geon ;  the  penalty  for  so  doing  is  that  he  is  disqualified 
from  recovering  his  fees  and  from  holding  certain  offices.] 
Sect.  37  enacts  that  no  certificate  required  by  any  Act 
from  any  physician,  surgeon,  &c.t  shall  be  valid  unless 
the  person  signing  the  same  be  registered  under  the 
Act.  [Hill,  J. — Any  person  present  at  the  death 
may  give  such  a  certificate  as  the  one  here  :  6  &  7 
Will.  4,  c  86,  s.  25.]  It  is  very  difficult  to  prove 
that  a  man  was  not  in  practice  before  1815.  [Hill, 
J.  —  You  might  prove  that  he  was  not  forty  years  of 
age,  or  something  that  would  cast  on  him  the  onus  ol 
proof  that  he  was  in  practice  before  1815.] 

C'*ok  Evans  for  the  respondent 

By  the  Court. — There  b  nothing  to  show  that  the 
respondent  was  not  a  surgeon.        Apt*al  dismisted. 

Reg.  on  the  prosecution  of  Wrigiitsox  v.  Ovkusklrs 

of  H  km s worth. 
Poor-rate — Tithe—  Composition — Local  Inclosure  Act 

— Award. 
An  Inclosure  Act  granted  an  annual  rent  of  4s.  per 
acre  t>  Vie  rector  of  the  parish  in  lieu  of  tithe,  amd 
enacted  that  aJl  alfohncnts  and  the  annual  rent  to  tkt 
rector  should  at  all  times  be  rated  proportionals 
with  other  lands  in  the  parish,  and  to  precent  ike 
settling  of  such  proportions  from  creating  disputes 
between  the  rector  and  parishioners,  the  rectors  rate 
for  ever  thereafter  should  be  in  suck  proportion  to 
the  rates  of  the  parish  as  the  commissioner  should 
fix  as  the  proportion  the  rector  should  pay,  con- 
sidering the  nature  of  a  money  payment. 
The  commissioner  awarded  that  the  rectvr's  proportion 
should  Le  "  one-fourteenth  part  of  the  amount  of  the 
rate  so  made  by  me  as  aforesaid,"  which  he  cb  dared 
to  be  29  5£  upon  4140/.  8#.,  the  rateable  tulue  of  tkt 
lands  in  the  parish : 
Held,  that  such  award  was  bad,  not  being  what  the  Ad 
directed  him  to  do,  and  that  a  rate  founded  upon  it 
could  not  be  supj)orted. 

This  was  a  case  from  the  West  Riding  sessions  for 
the  opinion  of  this  court,  on  an  appeal  by  the  rector  of 
Hemsworth,  in  the  West  Hiding  of  Yorkshire,  against 
a  poor-rate. 

The  rector  was  assessed  at  356/.,  being  one-four- 
teenth part  of  4987/.,  the  value  of  the  lands  within 
the  parish  under  the  following  circumstances  :— 

In  1803  a  local  Act  was  passed,  the  43  Geo.  3,  for 
the  inclosure  of  waste  lands  in  the  parish  of  Hems- 
worth.  There  had  been  a  previous  Inclosure  Act. 
Sect  10  requires  the  commissioner  to  allot  to  the  rector 
of  the  parish  a  certain  portion  of  the  waste  lands  in  lieu 
of  the  tithes  arising  out  of  the  waste  lauds  to  be  inclosed. 
Sect.  1 1  recites  that  it  is  expedient  that  all  the  tithes 
upon  the  other  lands  in  Hemsworth  not  directed  to  be 
inclosed  should  be  extinguished,  and  in  lieu,  compen- 
sation awarded  to  the  rector,  and  then  enacts  that  the 
annual  compensation  of  4s.  shall  be  paid  to  the  rector 
for  the  time  being  for  ever,  subject  to  the  average  price 
of  wheat,  for  every  acre  of  hind  within  the  parUfa. 

Sect.  17  enacts  that,  to  prevent  the  settling  of  such  pro- 
portions from  creating  disputes  and  differences  between 
the  rector  and  his  parishioners,  the  rate  to  be  assessed 
on  the  amount  of  the  rents  to  be  given  by  thb  Act  to 
the  rector  in  lieu  of  hb  tithes  for  the  old  inclosure,  shall 
for  ever  hereafter  be  in  such  proportion  to  the  rates  to 
be  assessed  for  the  whole  of  the  said  parish  as  tbc 
commissioner  (who  b  hereby  directed  to  ascertain  the 
value  of  the  estates  within  the  parish)  shall  fix  as  the 
proportion  which,  considering  the  nature  of  a  money 
payment,  the  rector  ought  to  pay. 

The  commissioner  in  hb  award  directed  that  the 
rate  to  be  assessed  on  the  rector,  in  pursuance  of  sect. 
1 7,  should  be  one-fourteenth  pai  t  of  the  amount  of  the 
rate  u  so  made  by  me  as  aforesaid.**  And  he  found 
the  amount  of  the  rateable  value  of  the  lands  to  be 
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4140/.  Jfe,  and  the  fourteenth  part  (295/.)  as  the  rec- 
tor's proportion. 

fiecently  a  fresh  valuation  of  the  lands  in  the  pariah 
vat  made,  and  it  waa  found  that  the  rateable  value  had 
increased  to  4987/.,  and  the  rector's  assessment  was 
increased  to  356/1,  aa  being  the  fourteenth  part. 

The  rector  appealed  to  the  quarter  sessions,  but  that 
ooort  confirmed  the  rate,  subject  to  the  opinion  of  this 
court. 

Campbell  Fatter  in  support  of  the  order  of  sessions. 
—The  16th  section  of  the  Act  enacts  that  the  allot- 
ments and  annual  rent  granted  to  the  rector  by  sect. 
11  shall  at  all  tiroes  be  rated  proportionally  with 
other  lands  within  the  parish.  Then  sect.  1 7  enacts, 
in  order  to  prevent  the  settling  of  such  proportions  from 
creating  disputes  between  the  rector  and  his 
paridiioners,  the  rector's  rate  for  ever  thereafter  should 
be  "  in  such  proportion  to  the  rates  n  to  be  assessed  for 
the  whole  parish  as  the  commissioner  shall  fix  as  the 
proportion  which  the  rector  ought  to  pay,  considering 
the  nature  of  a  money  payment.  Then  the  commis- 
sioner having  fixed  the  proportion  at  a  fourteenth, 
that  is  the  proportion  of  all  future  rates  which  he  is  to 
pay.  [Blackburn,  J. — What  is  the  meaning  of  the 
words  in  the  award,  "  so  made  by  me  as  aforessaid  ?"] 
They  may  be  treated  as  surplusage,  or  the  award  may 
be  considered  invalid  pro  tanto. 

Manisty  and  West  for  the  appellant. — The  sessions 
hare  assumed  that  the  rector  was  to  be  rated  at  one- 
fourteenth  of  die  increased  value  of  the  lands  in  the 
parish.  If  this  construction  is  correct,  it  may  be  ruin- 
ous to  the  rector ;  e.  g.,  if  a  railway  was  to  come 
through  the  parish,  and  thereby  greatly  increase  the 
Tslne  of  the  lands  in  the  parish,  and  the  rector  be  bound 
to  pay  one-fourteenth  of  that  increased  value,  it  might 
absorb  the  whole  of  his  income. 

The  Court  intimated  that  they  were  prepared  to 
■ay  that  the  commissioner's  award  was  invalid  upon 
this  subject,  and  that.it  would  necessarily  follow 
that  the  rate  could  not  then  be  sustained.  The  appel- 
lant's object  being  then  gained,  it  would  not  be  neces- 
sary to  ascertain  the  correct  construction  of  the 
statute. 
Manisty. — That  will  content  the  appellant 
Cockburn,  CJ. — I  am  of  opinion  that  the  award 
of  the  commissioner  is  bad  in  this  respect,  and  that  it 
does  not  do  that  which  the  Act  prescribes.  The 
parties,  therefore,  must  stand  on  their  ordinary  legal 
rights.  The  Act  prescribes  that  the  commissioner 
shall  fix  the  proportion  which  the  rent  given  by  the 
Act  to  the  rector  is  to  bear  to  the  general  rate  of  the 
parish.  It  is  very  true  that  the  commissioner  is  directed  to 
ascertain  the  value  of  the  real  property  in  the  parish, 
and  the  purpose  in  so  doing  is  to  enable  him  to  ascer- 
tain the  proportion  of  the  rector's  rate  to  future  rates, 
regard  being  Lad  by  him  to  the  nature  of  a  money 
psnnent  in  lien  of  tithe,  being  of  a  more  advantageous 
nature.  The  Act  does  not  require  him  to  fix  a  given 
tarn,  but  only  the  proportion  which  the  rector's  rate  is 
to  bear  to  the  future  rates.  The  commissioner  is  not 
to  determine  a  fixed  sum  for  all  future  rates,  but  a 
fixed  proportion;  and  when  the  commissioner  ascertained 
the  precise  sum,  he  did  not  do  that  which  the  Act 
directed  him  to  do,  and  therefore  the  award,  quoad  the 
rector's  rating,  is  bad.  The  rate  in  question,  therefore, 
cannot  be  supported,  and  the  parties  will  stand  in  the 
same  position  as  if  the  Act  had  not  passed. 

Wigrtman,  J. — I  have  had  very  great  doubts 
whether  the  argument  of  tho  appellant  was  not  well 
founded,  as  to  the  construction  to  be  put  upon  the 
Act  I  am  inclined  to  think  that  the  words  of  sect. 
17  rather  imply  that,  as  the  rector  stood  in  a  more 
advantageous  position  by  having  a  money  payment 
panted  to  him  in  lieu  of  tithe  than  the  rest  of  the 
parish,  and  that  all  that  the  commissioner  had  to  do  was 
to  ascertain  the  amount  to  be  paid  by  the  rector  to  tho 
Mag.  Ca&] 


future  rates.  However  that  may  be,  I  agree  with  the 
rest  of  the  court  that  the  award  is  invalid  pro  tanto. 

Hill,  J. — If  Mr.  Manisty 's  argument  were  good,  the 
duty  of  the  commissioners  would  have  been  very  simple, 
merely  to  determine  a  given  sum  which  the  rector  was 
to  pay  for  all  time  thereafter ;  but  the  Act  does  not 
impose  such  a  duty  on  the  commissioner.  The  words 
"  considering  the  nature  of  a  money  payment "  are  a 
key  to  the  construction  of  tho  whole  section.  The 
commissioner  does  not  appear  to  have  done  the  duty 
imposed  on  him,  and  therefore  the  award,  quoad  this 
fact,  is  void. 

Blackburn,  J. — I  think  tho  Legislature  intended, 
as  has  since  been  done  in  the  Health  of  Towns  Act,  to 
rate  one  description  of  property  higher  than  another, 
on  the  ground  that  it  was  not  just  to  rate  them  all 
alike,  and  that,  considering  a  money  payment  was  more 
advantageous  than  the  usual  mode  of  collecting  tithe, 
the  commissioner  was  to  determine  the  proportion  the 
rector  was  to  pay  in  all  future  rates,  and  not  having 
done  that,  the  award  is  bad.  Rate  quashed, 

Monday,  Nop.  26. 
Keg.  v.  Saykrs  and  Thackwell  (Justices  of 

Gloucester). 
Certiorari — Tithe  Commutation  Amendment  Act — 23 
4-  24  Vict.  c.  93,  s.  28— Notice  of  application  to 
the  justices  for  delivery  of  sealed  copy  apportion- 
ment. 
The  28th  section  of  the  23  <f  24  Vict.  c.  93,  enacts  that 
"  whenever  any  person  other  than  the  persons  legally 
entitled  to  the  possession  of  the  same,  shall  have  pos- 
session oftlte  sealed  copy  of  any  confirmed  instru- 
ment of  apportionment,  it  shall  be  lawful  for  any 
two  justices  of  the  peace  for  the  county  or  other 
jurisdiction  within  which  the  lands  mentioned  in  the 
said  apportionment  are  situate,  upon  the  applica- 
tion of  any  person  interested  in  the  lands  or  rent- 
charge,  and  upon  fourteen  days'  notice  in  writing  oj 
such  application  to  the  person  or  persons  in  whose 
custody  such  copy  shall  be  at  the  tints  of  such  appli- 
cation, to  hear  and  determine  such  application,11  $c 
Held,  that  such  notice  refers  to  a  notice  of  an  applica- 
tion that  has  already  been  made ;  and  where  a  four- 
teen days*  notice  had  been  given  of  an  intention  to 
apply  to  the  justices,  and  they  heard  the  application 
ex  parte,  and  made  an  order  under  the  above  section, 
this  court  granted  a  writ  of  certiorari  to  quash  the 
same. 

Mil  ward  moved  for  a  rule  calling  on  the  Rev.  An- 
drew Savers,  clerk,  and  John  Cann  Thackwell,  Esq., 
two  of  her  Majesty's  justices  of  the  peace  for  the 
county  of  Gloucester,  to  show  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  bring  up  a  certain  order  of 
the  said  justices  dated  tho  18th  Oct  last,,  whereby 
it  was  adjudged  and  ordered  that  Edmund  Edmonds, 
who  did  not  appear,  should  forthwith  deliver  up  to  the 
churchwardens  of  the  parish  of  Newent,  in  the  county  of 
Gloucester,  the  sealed  copy  of  the  confirmed  instru- 
ment of  apportionment  of  and  for  the  said  parish  of 
Newent,  and  that  the  same  be  deposited  by  them  the 
said  churchwardens  in  tho  vestry  of  the  parish  church 
of  Newent  aforesaid ;  that  a  fine  of  20s.  for  each  day 
that  the  said  sealed  copy  of  the  said  confirmed  instru- 
ment of  apportionment  should  be  retained  by  the  said 
Edmund  Edmonds,  contrary  to  the  terms  of  the  said 
order  and  adjudication,  should  be  paid  by  the  said  E. 
Edmonds,  as  the  person  retaining  the  same ;  and  that 
the  sum  of  Bs.  costs  be  forthwith  paid  by  the  said  E. 
Edmonds  to  Mr.  Hill,  and  on  nonpayment  of  the  same 
to  be  recovered  by  distress.  From  tho  affidavits  it 
appeared  that  Mr.  Edmonds  was  an  attorney  practising 
at  Newent,  and  was  the  duly  appointed  receiver  of  the 
tithe  rontcharge  for  the  said  parish  payable  to  the 
vicar ;  that  on  the  27th  Sept  last  ho  was  served  with 
a  notice  signed  by  John  Hill,  one  of  the  churchwardens 
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of  his  intention  to  apply  to  the  justices  for  the  delivery 
np  of  the  sealed  copy  of  the  confirmed  instrument  of 
apportionment,  and  that  on  the  13th  Oct.  he  delivered 
the  same  into  the  possession  of  the  Rev.  Arthur  An- 
drew Onslow,  the  vicar  of  the  said  paiish,  and  that  on 
delivering  the  same  to  the  said  vicar,  the  said  E.  Ed- 
monds requested  the  said  vicar  to  give  notice  thereof  to 
the  said  John  Hill.  The  order  in  question  assumed  to 
have  been  made  by  the  said  justices  under  the  autho- 
rity of  the  28th  section  of  the  Tithe  Commutation 
Amendment  Act,  23  &  24  Vict.  c.  93,  which  enacts 
that  "Whenever  any  person  other  than  the  persons 
legally  entitled  to  the  possession  of  the  same  shall  hare 
possession  of  the  sealed  copy  of  any  confirmed  instru- 
ment of  apportionment,  it  shall  be  lawful  for  any  two 
justices  of  the  peace  for  the  county  or  other  jurisdiction 
within  which  the  lands  mentioned  in  the  said  apportion- 
ment are  situate,  upon  the  application  of  any  persons 
interested  in  the  lands  or  renlcharge,  and  upon 
fourteen  days'  notice  in  writing  of  such  applica- 
tion to  the  person  or  persons  in  whose  custody 
such  copy  shall  be  at  the  time  of  such  application,  to 
hear  and  determine  such  application,  and  upon  hearing 
such  application  the  said  justices  may  order  such  copy 
to  be  removod  from  the  custody  of  the  person  holding 
the  same,  and  to  be  deposited  in  such  other  custody  as 
the  said  justices  having  reference  to  the  •security  and 
due  preservation  of  such  copy  and  to  the  convenience 
of  the  parties  interested  therein  may  think  fit,  and  may 
impose  a  fine  not  exceeding  20s.  for  each  day  that 
any  such  copy  shall  be  retained  contrary  to  the  terms  of 
such  order  upon  the  person  so  retaining  it,  and  may 
make  such  further  order  concerning  the  notice  to  be  given 
of  such  removal  and  deposit,  and  concerning  the  costs 
of  such  application,  and  the  said  fine,  or  of  any  oppo- 
sition thereto,  as  they  may  think  reasonable."  No  sum- 
mons had  been  issued,  and  the  order  was  made  on 
the  ex  parte  application  of  Hill,  Edmonds  not  ap- 
pearing. 

Macnamara  showed  cause  in  the  first  instance.— 
The  notice  referred  to  in  the  section,  which  was  in  this 
case  duly  given,  is  substituted  for  a  summons;  the 
same  thing  has  been  enacted  in  the  Recovery  of 
Small  Tenements  Act,  and  in  other  Acts.  [Cock- 
burn,  C  J. — There  the  party  complained  against  is 
not  subject  to  fine.]  The  Highway  Act  may  also  be 
taken  as  an  illustration.  [Blackburn,  J. — Does  not 
it  rather  point  to  a  notice  of  the  application  having  been 
made  after  it  has  been  made?]  It  is  a  condition  prece- 
dent, and  the  question  is,  upon  the  facts  here  stated,  have 
the  justices  acted  in  excels  of  jurisdiction  or  without 
jurisdiction.  The  certiorari  having  been  taken  away, 
no  such  writ  can  issue  on  the  merits. 

Cockdubn,  C.J.— The  statute  being  loose  in  its 
expressions,  we  must  pursue  the  safer  course. 

Blackburn,  J.— I  take  it  that  it  clearly  lies  with 
you  in  the  present  case  to  show  that  the  Legislature 
have  dispensed  with  any  preliminary  step. 

Cockbubn,  CJ. — Where  there  is  a  serious  doubt 
whether  the  section  points  to  an  application  there- 
after to  be  mode,  or  one  that  has  been  mode,  the  safer 
course  is  to  say  that  it  refers  to  an  application  that  has 
been  made. 

Hill  and  Blackburn,  JJ.  concurred. 

Rule  absolute  to  quoth  the  order. 


COTJBT  OF  EXCHEQUER. 

Reported  by  F.  Baujkt,  and  3.  M'Culwch,  Esqrs.,  Barrbters- 

at-Law. 

Wednesday,  Nov.  14. 

Ellis  (appellant)  v.  Kklly  (respondent). 

Medical    PractU'oners   Act,  21   £  22    Vict,  c.   90 

— Doctor  of  Medicine  pretending  to  be— Matter  of 

fact  Jbr  justices  to  determine— Appeal— Summary 

Proceeding  (Justices)  Act,  20  #  21  VioU  o.  43. 


The  Medhal  Practitionere  Act,  21  f  *2  VicL  c.90, 
$.  40,  enacts,  that  any  person  who  shall  wUfutlg  end 
falsely  pretend  to  be,  or  take,  or  use  the  name  or  title 
of  (inter  olid),  Doctor  of  M edicine,  or  any  mm, 
title,  addition,  or  description,  implying  that  he  ir 
registered  under  that  Ad,  or  that  he  is  recognised  be 
law  as  a  physician,  practitioner  w  meewmt,  $e., 
tkall  upon  summary  conviction  pay  a  sum  net  ex- 
ceeding 20JL  The  respondent  had  on  a  brest  piste 
on  his  gale  "Dr.  Kelly"  called  himself  and  net 
called  '*  Dr.  Kelly*  lie  had  a  diploma  of  the 
University  of  Ertangen,  in  Bavaria,  which  osteo- 
rised  him  to  practise  medicine  throughout  Gerwumt. 
His  name  was  on  the  medical  register  at  "Men. 
Royal  ColL  of  Surgeons,  England,  1856,  Ue. 
Soc.  Apoth.  Lon.  1856,"  but  not  at  Doctor  of 
Medicine,  The  respondent  was  summoned  before 
justices  for  the  penalty  under  the  40th  tectiou,/* 
taking  and  using  the  name  of  Doctor,  and  title  of 
Doctor  of  Medicine,  not  being  on  the  Medical  Regitkr 
at  such.  They  dismissed  the  complaint.  On  appeal 
to  this  court  under  the  Summary  Proceedmgt  of 
Justices  Act: 
Held,  that  the  justices  acted  ouite  riahL  The  reason* 
dent  was  not  guilty  of  any  offence  created  by  tk 
above  enactment;  and  by 
Wilde,  B.,  that  it  was  a  question  of  fact  for  wwgi* 
trates  only  to  decide,  not  one  of  law  to  be  retorted  for 
the  opinion  of  thit  court,  as  decided  in  Lndd  x. 
Gould,  I  L.T.  Rep.  NJS.  325  : 
Held,  also,  that  on  an  appeal  agasmtt  the  delermimUiee 
of justices  under  the  20  £21  Vict,  c  43,  the  party  ta 
support  of  the  information  or  complaint  it  entitled 
to  begin  the  argument. 

The  following  case  was  stated  by  the  magistrate!  of 
Middlesex  for  the  opinion  of  this  court.  John  Ell* 
informant,  Hubert  Edmond  Charles  Kelly  defendant :— 
Middlesex,  to  wit—This  is  an  informstkn  pre» 
ferred  by  John  Ellis,  of  Pinner,  Middlesex,  gentle* 
man,  against  Hubert  E.  C.  Kelly,  of  the  same  placet 
surgeon,  for  having  on  the  2nd  Nov.  last,  at  Pianer,  is 
the  said  county,  wilfully  and  falsely  pretended  to  be, 
and  did  take  and  use  the  name  or  title  of  a  doctor  of 
medicine,  thereby  implying  that  he  is  so  registered 
under  the  Act  21  &  22  Vict,  c  90. 

The  defendant  having  appeared  before  us  the  un- 
dersigned upon  summons,  to  answer  the  said  informa- 
tion, it  was  thereupon  proved  on  the  part  of  the  said 
John  Ellis  as  follows : 

Fust,  that  the  said  defendant  has  had  for  vests 
past  and  on  the  day  named  in  the  infonnstiou  • 
brass  plate  affixed  on  the  outer  gate  of  his  residence, 
on  which  is  "  Dr.  Kelly."  He  put  in  a  published  copy 
of  the  last  Medical  Register,  in  which  defendant's  saw 
appears  as  follows,  "  Kelly,  Hubert  Edmond  Charles, 
Pinner,  Middlesex,  Mem.  Royal  ColL  of  Sorpons, 
England,  1856,  Lie  Soc  Apoth.  Lon.  1856."  Has 
heard  him  call  himself  Dr.  Kelly ;  there  is  no  other  Ik. 
Kelly  at  Pinner  but  defendant 

For  defence  a  document  purporting  to  be  a  alplont 
of  the  University  of  Erlangen,  in  Bavaria,  was  pel  in, 
and  in  support  of  its  genuineness  the  following  witnesses 
were  called : — 

GustAVUS  Morris  Strauss,  doctor  of  philosophy 
of  Berlin,  sworn. — That  he  was  acquainted  with  di- 
plomas  of  the  University  of  Erlangen.  That  one  of 
the  seals  attached  to  the  one  produced  was  that  of  tbt 
Great  University,  the  other  the  seal  of  the  Medial 
Faculty.  That  the  diploma  permitted  the  penos 
therein  named  (H.  E.  C.  Kelly)  to  practise  medico* 
throughout  Germany ;  believed  the  signature  of  ooe  ot 
the  professors  (Rosshuit)  attached  to  the  diploma  to 
be  genuine,  as  he  had  received  a  letter  from  Professor 
Rosshuit,  but  had  never  seen  him  write  or  sign  his 
name.  On  crow  examination  stated  he  did  not  koo* 
the  regulations  of  Jbat  nmveitJtj,  but  at  fire  other- 
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iroiferritiea  in  Germany  personal  attendance  to  study 
before  obtaining  a  diploma  was  necessary.  Had  seen 
Jtashoit's  signature  to  a  letter  once.  Is  employed  to 
translate  German  works. 

Adolph  Reinecfaer,  doctor  of  medicine  of  Berlin, 
ivoro. — The  diploma  produced  is  of  the  form  ami  shape 
of  those  of  Erlangen,  the  seals  to  it,  being  pendent, 
ire  not  like  those  now  used,  which  are  impressed. 
Tint  formerly  diplomas  of  philosophy  of  German  uni- 
rereitiea  were  to  be  had  for  money,  but  not  those  for 
medicine.  No  one  who  was  residing  in  England  could 
obtain  a  medical  diploma  without  examination.  He 
bad  seen  diplomas  of  Erlangen  precisely  like  that  pro- 
diced. 

The  complainant  contended  that  the  diploma  put  in 
by  the  defendant  was  not  legally  proved  to  be  authentic 
and  genuine,  nor  that  the  person  named  in  it  was  the 
defendant,  and  that  the  same  might  have  been  proved 
if  the  defendant  had  left  the  document  at  the  registra- 
tion office,  when  the  council  would,  through  the  Dean 
of  Faculty  of  Erlangen,  have  ascertained  the  fact  of  its 
being  genuine  or  not ;  and  that  if  even  these  facts  had 
been  duly  proved,  the  defendant  not  being  registered  as 
qualified  by  that  diploma  to  practise  as  an  M.D.,  he 
did  commit  the  offence  charged  in  this  information,  by 
having  the  title  of  "  doctor"  on  his  brass  plate  in  front  of 
hit  bouse ;  and  also  that  the  possession  of  such  foreign 
diploma  did  not  entitle  the  defendant  to  use  the  title  of 
doctor  of  medicine  in  this  country  without  being  liable 
to  the  penalty  imposed  by  the  40th  section  of  tho  said 
Act,  21  &  22  Vict,  c  90. 

The  defendant,  by  counsel,  urged :  First,  that,  even 
without  the  diploma,  there  was  no  evidence  of  the  title 
being  used  wilfully  and  with  false  pretence ;  secondly, 
that  the  mere  use  of  the  title  could  not  necessarily  im- 
ply that  be  was  registered  in  the  words  of  the  informa- 
tion; thirdly,  that  the  diploma  and  the  evidence 
respecting  it  was  abundant  to  show  that  there  was  no 
wilful  false  pretence ;  that  the  diploma  was  conclusive 
evidence  of  his  being  qualified  to  use  the  title  of 
M.D.  either  in  this  or  any  foreign  country;  that 
then  was  no  evidence  of  his  having  practised  as  an 
M.D. ;  that  being  registered  as  a  surgeon  and  apo- 
thecary, it  was  not  compulsory  on  him  to  register  as 
M.D ,  and  that,  being  possessed  of  this  diploma,  he 
could  not  be  convicted  of  falsely  pretending  to  be  or 
oriog  the  title  of  M.D.  within  the  provisions  of  the 
■tatnte  creating  the  offence. 

We,  the  undersigned  justices  of  the  peace  for  the 
uid  county  of  Middlesex,  upon  the  hearing  of  the  said 
ififamatioo,  dismissed  the  same  with  costs  against 
the  aaid  complainant,  for  the  following  reasons :  That  it 
was  proved  that  the  defendant  had  practised  in  Pinner 
u  a  medical  man,  assuming  the  title  of  doctor  of  medi- 
cine, and  that  he  was  not  registered  in  the  Medical  Re- 
gister as  a  doctor  of  medicine;  that  the  document 
produced  to  us  as  purporting  to  be  a  diploma  from  the 
ttuvenity  of  Erlangen  has  not  been  proved ;  that  the 
possession  of  that  document  so  far  justified  the  defen- 
dant in  assuming  the  title  of  doctor  of  medicine  that 
be  could  not  be  said  to  have  assumed  such  title  wil- 
follj  and  falsely  within  the  meaning  of  the  Act  (sect. 
40  of  the  Medfcal  Registration  Act),  but  we  were  of 
opinion  also  that  the  Act  does  prohibit  the  use  in 
England  of  the  title  of  doctor  of  medicine  obtained  by 
virtue  of  any  foreign  diploma,  unless  the  same  is  regis- 
tered according  to  the  provisions  of  the  Act. 

The  opinion  of  the  Court  of  Exchequer  is  therefore 
"quested :  first,  whether  the  Medical  Registration  Act, 
21  &  22  Vict,  c  90,  prohibit*  the  taking  and  using  of 
the  title  of  doctor  of  medicine  by  any  medical  man  in 
England,  unless  the  said  title  be  duly  registered  according 
t»  the  provisions  of  the  Act ;  secondly,  whether  if  the 
court  should  be  of  opinion  that  the  Act  does  prohibit 
the  assuming  of  such  title,  the  defendant,  under  the 
arcunstances,  can  be  held  to  have  to  done  wilfully 


and  falsely  within  the  meaning  of  the  40th  section.  If 
the  opinion  of  the  court  should  bo  in  the  negative  on 
either  question,  then  our  judgment  will  be  confirmed ; 
but  if  the  opinion  of  the  court  should  be  in  the  affirma- 
tive on  both  questions,  then  the  case  is  to  be  remitted  to 
us  for  further  consideration. 

Given  under  our  hands  at  Edgware,  in  this  county, 
this  10th  July  1860.  Edwd.  Wm.  Cox. 

Geo.  F.  Harms. 

Robinson,  for  the  respondent,  in  support  of  the  deci- 
sion of  the  justices  who  had  dismissed  the  information, 
claimed  the  right  to  begin. 

Coddj  for  the  appellant,  claimed  the  right  to  begin  in 
support  of  the  conviction.  He  stated  that  the  practice 
adopted  in  the  Court  of  Q.  B.,  as  well  as  in  this  court, 
was  that  the  party  in  support  of  the  conviction  began  t 
(The  Blackpool  Local  Board  of  Health  v.  Bennett,  4 
H.  &  N.  127  ;  28  L.  J.  203,  M.  C.)  In  Gardner  v. 
Whitford,  4  C.  B.,  N.  S.,  665,  the  Com.  Pleas  held, 
after  a  conviction,  the  appellant  was  entitled  to  begin. 

By  the  Court. — The  party  in  support  of  the  infor- 
mation or  complaint  is  entitled  to  begin. 

Codd  for  the  appellant. — The  Act  prohibits  the  use 
of  the  title  of  doctor  of  medicine,  and  there  was  no  evi- 
dence to  justify  the  magistrates  in  assuming  his  title 
from  the  document  produced  before  them.  Sect.  15 
of  the  Medical  Act  provides  that  every  person  possessed 
of  any  one  or  more  of  the  qualifications  described  in  the 
schedule  A  to  the  Act,  shall,  on  payment  of  a  fee, 
&&,  be  entitled  to  be  registered  on  producing  to  the 
registrar,  etc,  the  document  conferring  or  evidencing 
the  qualification  in  respect  whereof  he  seeks  to  be  so 
registered,  dec  Sect.  27  provides  that  the  registers 
are  to  be  printed  and  published  yearly,  and  called 
"  The  Medical  Register,"  and  a  copy  thereof  purporting 
to  be  so  printed  and  published  shall  be  evidence  in  all 
courts,  and  before  all  justices  of  the  peace,  &c,  and  the 
absence  of  the  name  of  any  person  from  such  copy 
shall  be  evidence,  until  the  contrary  be  made  to  appear, 
&c  Sect  34,  that  after  the  1st  Jan.  1859  the  words 
"  legally  qualified  medical  practitioner,"  or  "  duly 
qualified  medical  practitioner,"  or  any  words  im- 
porting a  person  recognised  by  law  as  a  medical 
practitioner  or  member  of  the  medical  profession,  when 
used  in  any  Act  of  Parliament,  shall  be  construed  to 
mean  a  person  registered  under  this  Act ;  and  sect.  40, 
that  any  person  who  shall  wilfully  and  falsely  pretend 
to  be,  or  take  or  use  the  name  or  title  of  a  physician, 
doctor  of  medicine,  licentiate  in  medicine  and  surgery, 
bachelor  of  medicine,  surgeon,  general  practitioner  or 
apothecary,  or  any  name,  title,  addition,  or  description, 
implying  that  he  is  registered  under  this  Act,  or  that 
he  is  recognised  by  law  as  a  physicain  or  surgeon,  or 
licentiate  in  medicine  and  surgery,  or  a  practitioner  in 
medicine,  or  an  apothecary,  shall,  upon  a  summary 
conviction  for  any  such  offence  pay  a  sum  not  exceed- 
ing 20/.  Schedule  A  contains  amongst  other  things ; 
"  Doctor  of  medicine  of  any  foreign  or  colonial  uni- 
versity or  college  practising  as  a  physician  in  the 
United  Kingdom  before  the  1st  Oct  1858,  who  shall 
produce  certificates  to  the  satisfaction  of  the  council  of 
bis  having  taken  his  degree  of  doctor  of  medicine  after 
regular  examination,  or  who  shall  satisfy  the  council, 
under  sect  45  of  the  Act,  that  there  is  sufficient 
reason  for  admitting  him  to  be  registered."  The 
Act  therefore  prohibits  the  use  of  the  name  of 
doctor  or  title  of  "  doctor  of  medicine,"  unless 
the  diploma  of  the  person  using  it  be  duly  registered, 
which  was  not  the  case  here;  and  therefore  tho 
question  is,  whether  upon  the  wording  of  the  Act 
the  fact  of  having  a  foreign  diploma  gives  the  defendant 
a  colourable  right  to  take  the  title  of  a  physiciau. 
The  justices  did  not  think  even  that  diploma  proved, 
and  the  evidence  of  its  authenticity  failed.  [Pollock, 
C.  B. — We  think  it  jtm  sufficiently  proved].  The 
justices  thought  not,  and  so  tho  case  states.     [Pol- 
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lock,  C.  B. — When  a  case  is  sent  for  oar  opinion,  we 
give  oar  judgment  according  to  the  right  of  the 
matter.]  If  a  person  he  duly  qualified,  bat  not  regis- 
tered, he  comes  within  the  40th  section ;  his  non-regis- 
tration is  a  Tiolation  of  it  [Pollock,  C.  B. — It  ap- 
pears that  the  respondent  is  registered  both  ns  a 
surgeon  and  an  apothecary.]  Bat  not  as  an  M.D., 
which  he  professes  and  represents  himself  to  be ;  he 
knows  he  is  not  on  the  register  as  M.D.,  and  he 
therefore  wilfully  and  falsely  pretends  to  be  what  he  is 
not,  and  comes  within  the  Act  [Pollock,  C.  B.— 
Suppose  a  person  is  a  surgeon  and  a  doctor  of  laws, 
which  might  happen,  surely  he  can  call  himself  doctor 
if  he  thinks  proper  to  do  so.  If  a  man  is  on  the  proper 
medical  register,  why  may  ho  not  call  himself  what  he 
likes  in  that  capacity  ?  The  Act  of  Pailiament  was 
passed  to  prevent  persons  not  being  duly  qualified  to 
practise  surgery  imposing  upon  the  public  The  defen- 
dant is  qualified  as  an  M.D.  and  registered  as  surgeon 
and  apothecary,  and  you  can  only  charge  him  with 
assuming  to  be  a  member  of  the  College  of  Physicians 
when  he  is  only,  according  to  the  Medical  Register 
Act,  in  reality  a  member  of  the  College  of  Surgeons. 
There  is  no  pretence  for  saying  that  he  wilfully  and 
falsely  pretended  to  be  a  member  of  the  College  of 
Physicians,  within  the  meaning  of  this  Act  of  Parlia- 
ment This  charge  is  virtually  here,  not  that  he 
assumed  a  title  he  had  no  right  to,  but  that  he  did  not 
cease  to  use  it]  Had  he  any  right  to  assume  the 
title  here  of  M.D.  and  use  it,  without  being 
on  the  register  as  an  M.D.  ?  The  Act  says  he 
shall  not;  if  he  does,  he  shall  be  liable  to 
a  penalty.  This  case  is  distinguishable  from  Ptdgrift 
v.  ChevalUer,  29  L.  J.  225,  M.  C,  where  the 
evidence  did  not  appear  to  be  sufficient  for  a  conviction 
before  the  justices  in  the  first  instance.  Erie,  C.J. 
there  said :  "  Unless  we  can  see  the  essential  facts 
proved  necessary  to  support  this  conviction  we  are 
bound  not  to  confirm  it  There  is  nothing  in  the 
case  to  show  that  the  appellant  was  not  in  practice  as 
a  surgeon  before  the  Act  passed ;  there  is  nothing  to 
show  that  he  did  not  possess  a  diploma  from  some  one 
of  the  learned  bodies  who  are  entitled  to  confer  it; 
there  is  nothing  to  show  that  he  was  not  recognised  by 
law  as  a  surgeon,  so  far  as  a  person  might  be  entitled 
to  practise  the  lawful  trade  of  a  surgeon,  and  entitled 
to  enforce  his  rights ;  there  is  nothing  to  negative  his 
qualification.  The  only  facts  are  that  he  called  him- 
self a  Burgeon,  and  was  not  registered.  I  do  not  think 
that  that  is  enough,  for  it  cannot  be  maintained  that 
every  person  who  calls  himself  a  surgeon  without  being 
registered  is  liable  to  be  convicted."  Here  the  evidence 
given  before  the  justices  was  sufficient  to  justify  a 
conviction. 

Robinson,  contra,  for  the  respondent. — Dr.  Kelly  has 
since  caused  his  diploma  to  be  registered ;  he  has  a  per- 
fect right  now  therefore  to  practise  as  an  M.D.  (He 
was  stopped  from  argument  by  the  court) 

Pollock,  C.B. — I  am  of  opinion  that  the  respon- 
dent is  entitled  to  our  judgment.  There  can  be  no 
doubt  that  he  has  been  called  "  Doctor  "  for  many  years 
past,  that  he  assumed  the  title,  and,  as  the  case  finds, 
that  he  practised  as  a  medical  man.  It  appeared  that 
he  had  a  diploma  of  a  foreign  university,  which 
authorised  him  to  use  the  title  of  Doctor  of  Medicine, 
and  practise  medicine  throughout  Germany.  His  name 
was  upon  the  Medical  Register  of  this  country  as  a 
surgeon  and  apothecary,  and  having  a  diploma  which 
authorised  him  to  call  himself  "  Doctor  "  ont  of  Eng- 
land, why  not  here  ?  He  is  most  certainly  not  within 
the  terms  of  the  40th  section  of  the  Act  as  being  a 
person  who  wilfully  and  falsely  pretends  to  the  title, 
and  liable  to  be  summarily  convicted  for  the  offence.  The 
justices  were  quite  right  in  dismissing  the  complaint, 
and  I  think  this  appeal  should  be  dismissed  with  costs. 

Bbaxwkll,  B. — I  am  of  the  same  opiniou,  and  it 


only  shows  the  reasonableness  of  the  rule  laid  down  tt 
the  commencement  of  this  case,  that  the  party  in  rap- 
port of  the  information  or  complaint  should  begin  ha 
argument ;  the  burden  of  proof  is  on  him,  and  he  it  is 
who  should  first  seek  to  establish  if  he  can  the  offence 
laid.  If  he  does  not,  there  is  at  once  an  end  of  the 
matter.  Now  here  I  am  of  opinion  there  is  no  ofience 
charged  to  which  the  respondent  is  liable.  The  Medical 
Practitioners  Act  contains  a  prohibition  against  persons 
being  or  pretending  to  be  doctors  of  medicine,  surgeons, 
apothecaries,  or  general  practitioners,  without  being  fint 
duly  qualified  and  registered  as  the  Act  directs.  I  think 
sect.  40  was  intended  as  a  protection  for  the  public,  is  it 
provides,  that  if  any  person  should  wilfully  and  falstlj 
pretend  to  be,  or  take  or  use  the  name  or  title  of  a  phy- 
sician, doctor  of  medicine,  licentiate  in  medicine,  sargcoo, 
general  practitioner,  apothecary  and  so  forth,  oi  any 
name,  title,  addition,  or  description  implying  that  be  is 
registered  under  that  Act,  or  recognised  by  law  as  each, 
shall  upon  summary  conviction  pay,"  &c.  The  respon- 
dent is  clearly  entitled  to  be  recognised  as  a  surgeon, 
general  practitioner  and  apothecary.  He  is  on  toe 
register  as  such,  and  I  think  the  object  of  the  statute 
was  to  prevent  persons  pretending  to  be  duly  qualified, 
and  assuming  a  title  to  which  they  were  not  entitled, 
when  in  fact  they  had  no  qualification ;  as  if  any  ose 
wilfully  and  falsely  called  himself  M.D.  when  only  s 
member  of  the  College  of  Surgeons ;  and  I  am  con- 
firmed in  this  by  sect  90,  which  provides  tint 
every  person  registered  under  this  Act)  the  Medical 
Act,  21  &  22  Vict  c  90)  who  may  have  obtained 
any  higher  degree  or  qualification  other  than  tbe 
qualification  in  respect  of  which  be  may  have  been 
registered,  shall  be  entitled  to  have  such  higher 
degree  or  additional  qualification  inserted  in  the  register 
in  substitution  for,  or  in  addition  to,  the  quali6«itim 
previously  registered,  on  payment  of  such  fee  as  tbe 
council  may  appoint"  The  respondent  has  a  diptonw 
as  doctor  of  medicine  of  a  foreign  university,  which  mar 
be  substituted  for  that  which  is  on  the  register,  or  by 
sect  15  and  schedule  A  of  the  Act  may,  besides  tee 
other  titles  he  has  registered  already,  be  registered  too; 
he  would  be  then  qualified  to  practise  as  a  phrricun 
in  England.  The  case  merely  states  he  practised  as 
a  medical  man.  The  neit  thing  is,  if  he  has  practised 
as  M.D.  at  all,  has  he  done  it  wilfully  and  falseh,  con- 
trary to  sect.  40  of  the  Act  of  Parliament  ?  What  n 
the  meaning  of  the  Act  ?  Why,  that  any  person  should 
wilfully  and  fraudulently  pretend  to  be  an  HDM  sur- 
geon, apothecary,  Ac,  when  in  fact  he  is  not  It  must 
be  done  intentionally  if  at  all,  and  when  he  is  n  >t  en- 
titled to  be  registered.  Well,  did  the  respondent  do  it  here? 
Clearly  ho  did  not  He  is  on  the  register  as  a  surgeon 
and  apothecary ;  and  he  has  also  a  foreign  diploma  en- 
titling him  to  the  degree  of  M.D.,  and  he  has  pntu  Dr." 
on  a  brass  plate  on  his  gate ;  and  because  he  has  not 
got  that  diploma  registered  are  we  to  say  that  he  hat 
pretended  to  be  and  use  tbe  title  of  doctor  of  medicine 
with  an  intention  on  his  part  to  do  wrong?  I  am  of 
opinion  that  he  has  not  done  so  within  the  meaning  of 
the  Act  of  Parliament,  and  that  this  appeal  show 
be  dismissed. 

Chakwell,  B. — I  am  of  the  same  opinion,  snd 
think  tbe  justices  were  right  in  determining  that  the 
respondent  having  the  diploma  produced  heme  tben, 
could  not  be  said  to  have  assumed  the  title  of  doctor  of 
medicine  wilfully  and  falsely  within  the  meaning  of  tbo 
Medical  Practitioners  Register  Act,  and  I  come  to  that 
conclusion  for  the  reasons  which  have  been  given  by  mf 
brother  Bramwell.  [The  learned  baron  then  referred 
to  the  way  in  which  the  case  had  been  stated.] 

Wilde,  B.  —The  only  question  for  us  to  determine 
is,  whether  the  respondent  has  wilfully  and  faber/ 
pretended  to  be  a  physician  and  doctor  of  medicine 
within  the  meaning  of  this  Act  of  Parliament,  when 
he  is  not  It  appears  tone  to  be  a  qa-stion  offset;  the 
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fact  being  that  the  respondent  has  practised  as  a  medical 
man;    that  he   is  on  the    Medical   Register    aa    a 
Burgeon  and  apothecary ;  and  that  having  a  diploma  of 
the  university  of  Erlangen  in  Bavaria,  which  entitles 
him  to  use  the  title  of  "  Dr.  "  and  practise  medicine 
throughout  Germany,  he  has  put  "Dr."  before  his 
Dime  on  hi*  door-plate.     A  case  has  been  handed  np 
to  me  within  the  last  few  minutes,  of  Ladd  v.  Gould, 
1  L  T.  Rep.  N.  S.  325,  very  similar  to  the  present,  in 
which  the  Court  of  Q.  B.  held  it  was  a  question  of 
fact  for  the  magistrates  to  decide,  not  one  of  law  to 
be  reserved  for  the  opinion  of  the  court,  and  I  think 
with  the  Court  of  Q.  B.  it  is  a  question  of  fact ;    bat 
I  concur  also  with  the  rest  of  this  court  in  thinking 
the  magistrates  acted  rightly  in  dismissing  the  com- 
plaint upon  this  occasion,  and  that  the    respondent 
is  entitled  to  our  judgment. 

Appeal  dismissed;  judgment  for  respondent,  with 
costs.    ' 

Attorney  far  the  appellant,  //.  Palmer. 

Attorney  for  the  respondent,  Robinson, 


Nov.  22  and  26. 
Re  William  Thompson. 
Aysrweated  assault  —  16  cf  17  VicL  c.  30  —  Charge 
of  rape— Jurisdiction  of  magistrates— Habeas 
corpus. 
Where  an  information  charged  a  prisoner  with  having 
unlawfully  assaulted  and  abused  a  woman,  and 
after  a  discussion  between  the  attorney  for  the  pro- 
secutrix, the  attorney  for  the  prisoner,  and  the 
jutkes,  it  was  agreed  not  to  proceed  with  a  charge 
<f  rape  under  that  information,  but  to  proceed 
nndrrthe  Aggravated  Assaults  Act,  and  the  only 
evidence  of  the  assault  was  that  given  by  the  prose- 
cutrix herself,  who  swore  that  the  prisoner  violated 
her  person  against  her  will,  and  the  magistrates 
thereupon  convicted  the  prisoner  of  an  aggravated 
assault  under  the  16  £  1 7  Vict,  c  30,  and  sentenced 
him  to  six  months' imprisonment: 
Held  (per  Pofhck,  C.B.  and  Wilde,  B.\  that  an 
assault  with  intent  to  commit  any  other  offence  is 
itself  an  offence  distinct  from  a  common  assault. 
That  by9  Geo.  4,  c.  31,  and  16  £  17  Vict,  c  30, 
magistrates  have  jurisdiction  over  common  assaults 
only.  That  where  the  juris  fiction  depends  on  ctr» 
tain  facts  being  proved  or  not  proved,  the  decision 
of  the  magistrates  as  to  the  proof  of  those  facts  is 
conclusive,  but  that  the  court  will  consider  the  facts 
so  otto  determine  what  was  the  nature  of  the  charge 
before  the  magistrates ;  and  that  on  the  facts  of  this 
ease  the  magistrates  hod  exceeded  their  jurisdiction 
'  by  convicting  on  a  charge  of  assault  other  than  a 
common  assault : 
Bdd,  contra  (perBramweH  and  Channell,  BB.),  that 
in  point  of  form,  a  charge  of  assault  only  was 
brought  before  the  magistrates,  and  that  it 
*>as  not  competent  for  the  court  to  review  the  evi- 
dence on  which  the  decision  of  the  magistrates  was 
founded. 

William  Thompson  was  convicted  of  an  aggravated 
taault  upon  a  woman  under  the  16  &  17  Vict  c.  30, 
wd  committed  to  Preston  gaol  for  six  months. 

The  information,  which  had  been  drawn  up  by  the 
magistrate*'  clerk,  who  was  a  layman,  charged  the 
defendant  Thompson  with  u  unlawfully  assaulting  and 
abusing  the  complainant ;"  and  when  the  attorney  for 
the  prosecutrix  proceeded  to  charge  the  defendant 
Thonipson  before  the  magistrates  with  having  com- 
mitted a  rape,  it  was  objected  for  the  defendant  that 
the  information  did  not  charge  him  with  a  felony ;  and 
tfteraome  argument  between  the  attorneys  and  the 
justiees,  it  was  agreed  that  the  case  should  be  taken 
wrier  the  Aggravated  Assault  Act  Tho  only  evidence 
•f  the  assault  was  that  given  by  tho  prosecutrix  her- 


self, who  distinctly  swore  that  tho  defendant  had 
committed  a  rape  upon  her. 

The  commitment  stated  "That,  whereas  William 
Thompson,  of  Oswaldtwistlc,  county  of  Lancaster,  to 
wit,  manager  of  a  cotton  factor}*,  was  duly  convicted 
before  two  justices  of  the  peace,  upon  the  information 
and  complaint  of  Susannah  Taylor,  of  Belt  home,  in 
the  township  of  Oswaldtwistle,  single  woman,  for  that 
the  said  Willi  im  Thompson,  within  three  calendar 
months  last  past,  to  wit,  on  the  29th  Oct  1860,  at 
the  township  of  Lower  Darwen,  in  the  lower  division  of 
the  hundred  of  Blackburn,  in  the  said  county  of  Lan- 
caster, did  unlawfully  assault  and  abuse  the  said 
Susannah  Taylor,  contrary  to  the  statute  in  snch  case 
made  and  provided  *  and  the  said  justices  did  find  the 
said  assault  to  be  proved,  and  to  be  of  such  an 
aggravated  nature  that  it  could  not,  in  the  opinion 
of  the  said  justices,  be  sufficiently  punished 
under  the  provisions  of  the  stat  9  Geo.  4,  c  31,  and 
the  said  justices  did  therefore,  in  pursuance  of  the 
statute  passed  in  the  sixteenth  year  of  the  reign  of  her 
present  Majesty,  entitled,  *  An  Act  for  the  better  pre- 
vention and  punishment  of  aggravated  assaults  upon 
women  and  children,  and  for  preventing  delay  and 
expense  in  the  administration  of  certain  parts  of  the 
criminal  law,1  adjudge  that  the  said  William  Thompson 
for  his  said  offence  should  be  imprisoned  in  the  house 
of  correction  at  Preston,  in  the  said  county,  for  the 
space  of  six  calendar  months." 

Under  these  circumstances  a  rule  nisi  had  been 
granted  calling  on  the  justices  to  show  cause  why  a 
habeas  cor/nts  should  not  issue  to  bring  up  the  body  of 
the  said  William  Thompson,  on  the  ground  that  the 
justices  had  no  jurisdiction  in  the  matter. 

J.  Kaye  now  showed  cause. — It  was  contended,  first, 
that  the  conviction  was  not  before  the  court,  but  only 
the  commitment,  and  that  being  regular  and  good  upon 
the  face  of  it,  being  drawn  up  in  accordance  with  the 
forms  in  Jervis's  Act,  would  be  a  sufficient  return  to  a 
writ  of  habeas  corpus,  and  that  the  court  could  not,  as 
tho  conviction  was  not  before  them,  inquire  into  the 
evidence  upon  which  the  justices  acted.  Secondly,  the 
question  as  to  the  degree  and  sufficiency  of  evidence 
and  the  credit  due  to  witnesses  is  a  matter  solely  within 
the  discretion  of  the  magistrates,  and  the  court  will 
not  interfere  unless  it  appear  that  there  was  no  evi- 
dence whatever  to  support  the  conviction  :  (R.  v.  Bolton, 

I  Q.  B.  66 ;  Paley  on  Convictions,  107.)  In  this  case 
there  was  clearly  sufficient  evidence  of  an  assault  to 
support  the  conviction,  and  the  fact  that  further  evi- 
dence was  given  tending  to  show  that  a  r.ipe  had  been 
committed  does  not  invalidate  their  decision,  as  not 
only  were  they  confined  to  the  offence  stated  in  tho  in- 
formation, but  it  might  well  be  that  they  were  satisfied 
with  the  evidence  of  the  assault,  bnt  not  satisfied  with 
the  evidence  of  the  more  serious  offence.  Thirdly,  that 
the  word  "  abuse  "  in  the  information  did  not  neces- 
sarily mean  "  ravishing,"  and  that  prefixing  the  word 

II  unlawfully "  showed  that  a  misdemeanor  was  in- 
tended. Fourthly,  that  supposing  the  information  was 
for  a  rape,  and  the  evidence  only  made  out  an  offence 
included  in  but  not  amounting  to  the  felony,  the  magis- 
trates  were  justified  in  convicting  for  the  lesser  offence. 

Overt nd,  Q.C.  (Wheeler  with  him)  in  support  of 
the  rule. — The  information  meant  more  than  a  common 
assault,  and  the  employment  of  the  word  u  abuse " 
gave  notice  to  the  magistrates  of  the  more  serious 
charge  (18  Eliz.  c  7,  s.  4),  and  the  evidence  of  the 
woman  pointed  to  rape  or  nothing.  No  private  ar- 
rangement between  the  parties  could  give  the  magis- 
trates the  right  to  adjudicate  in  such  a  case;  they 
should  either  nave  committed  the  prisoner  for  trial  or 
have  discharged  him.  Even  if  they  did  not  consider  that 
the  charge  of  rape  was  established,  it  was  evidently  either 
an  **  assault  with  intent,'*  or  at  least  an  indecent  as- 
sault \  and  in  either  case  their  jurisdiction  was  ousted : 
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(14  &  15  Vict  c  100,  s.  29.)  By  9  Geo.  4,  c  31, 
justices  were  empowered  to  deal  summarily  with  com- 
mon assaults;  and  by  16  &  17  Vict.  c.  30,  they  are 
authorised  to  inflict  a  more  severe  punishment  for  ag- 
gravated assaults,  but  that  gives  them  no  power  to 
deal  with  charges  of  rape,  assault  with  intent,  nor  with 
indecent  assaults.  If  the  word  "  abuse  "  took  the  case 
beyond  an  aggravated  assault,  their  summary  jurisdic- 
tion was  at  once  ousted:  (22  &  23  Vict  c   17.) 

Cur.  adv.  vulL 
Nov.  26. — Pollock,  C.B. — In  this  case  an  appli- 
cation was  made  the  other  day  by  Mr.  Ovcrend  for  a 
writ  of  habeas  corpus.    Cause  was  shown,  and  Mr. 
Overend  and  Mr.  Wheeler  were  heard  in  support  of  the 
rule.    The  court  being  equally  divided  the  rule  will 
be  discharged ;  but  it  is  right,  perhaps,  shortly  to  state 
the  grounds  on  which  it  appears  to  me  that  the  writ 
ought  to    have  issued.      It  appears  that   the  con- 
viction and  commitment  were  under  the  16  &  17  Vkt 
c  30,  by  which  magistrates  are  empowered,  if  they 
think  an  assault  to  be  of  an  aggravated  character,  to 
extend  the  imprisonment  that  may  be  inflicted  under 
the  9  Geo.  4,  c  31,  from  three  months, which  that  statute 
empowers,  to  six  months,  which  the  magistrates  may 
award  under  the  16  &  17  Vict  The  objection  to  the  con- 
viction and  the  warrant  founded  upon  it  was  this,  that 
the  magistrates  have  exceeded  their  jurisdiction;  and 
it  appears  that  their  jurisdiction  is  founded  upon  this : 
by  the  9  Geo.  4,  if  complaint  be  made  of  a  common 
assault  (the  statute  does  not  say  an  assault  merely, 
but  it  says  a  common    assault),    if   complaint   be 
made  of  a  common  assault,  the  magistrates  hare  a 
light  to  deal  with  it,  and  to  award  to  the  party  found 
guilty  of  a  common  assault  any  term  of  imprisonment 
not  exceeding  three  months.    It  may  be  material  to 
consider,  what  is  the  meaning  of  the  expression  u  com- 
mon assault"     It  appears  to  me  that  it  means  an 
assault  not  accompanied  by  any  circumstances  that 
give  to  the  assault  the  distinct  character  of  an  offence 
recognised  by  the  law  as  something  more   than  an 
assault      I  certainly  cannot  understand  that  expres- 
sion to  mean  anything  else.    The  assault  may  be 
accompanied  with  a  violent  killing,  and  then  it  would 
be  manslaughter  or  murder;  an  assault  may  be  accom- 
panied with  violation  of  the  person  of  a  woman  against 
her  will,  and  then  it  would  be  a  rape ;  it  may  be  accom- 
panied with  circumstances  that  leave  no  doubt  of  an 
intention  to  commit  a  rape,  it  would  then  be  an 
assault  with  intent  to  commit  a  rape;  it  may  be 
accompanied  with  circumstances  that  show  that  there 
was  an  intention  to  kill,  and  an  assault  with  intent  to 
commit   a    rape  is  only  a  misdemeanor,  it  is  not  a 
felony ;  but  an  assault  with  intent  to  kill  is  to  this  hour 
a  capital  felony.     It  may  be  an  assault  for  some  other 
purposes,  which  it  is  not  necessary  to  repeat  here  now. 
Thus    it    may    either    be    a  capital    felony,  or  a 
felony,  or  nothing  but  a  misdemeanor;  but,   in  my 
judgment,  an  assault  with  intent  to  commit  a  rape  is  as 
distinct  an  offence  from  a  common  assault  as  murder 
is  distinct  from  rape.      They  both  are  distinct  from  an 
ordinary  assault,  or    an  assault  for  a  purpose  not 
amounting  to  felony,  but  yet  going  beyond  a  common 
assault,  and  the  circumstance  of  that  being  an  assault 
(as  a  common  circumstance  in  all  these  cases)  does  not 
identify  the  two  crimes  so  as  to  make  them  more  or  less 
of  the  same  class  of  offence.     That  is  an  assault  with 
something  beyond;  but  still,  having  taken  that  away 
from  the  assault,  in  my  judgment  there  is  as  much 
distinction  in  point  of  law  between  a  common  assault 
and  an  assault  with  intent  to  commit  a  rape  as  there 
is  between  larceny  and  perjury,  and  I  do  not  think  that 
it  was  ever  intended  that  the/  should  be  confounded 
together.    Well,  then,  the  statute  of  the  9  Geo.  4, 
having,  taken  means  to  limit  the  authority  of  the 
magistrates  to  inquire  into  a  common  assault,  in  my 
judgment  this  authority  is  not  extended  by  the  16  &  17 


Vict,  which,  although  it  does  not  repeat  the  expression 
"  common  assault,**  and  speaks  merely  of  an  assault, 
but  of    a  more    aggravated   character,    refers  back 
to  the  power  of  punishment  under  the  9  Geo.  4,  sad 
says,   if   the   assault  is  of   so    aggravated  a  nature 
that    the    magistrates   think    the    powers  of    the 
9  Geo.  4  not  sufficient,  they  shall  not  be  limited  to 
three  months,   but  may  award  imprisonment  for  a 
term  not  exceeding  six  months,  with  or  without  hard 
labour.    It  appears  to  me  that,  under  these  provwaons 
of  the  Legislature,  the  magistrates  have  no  authority 
except  to  inquire  into  a  charge  of  common  assault ;  that 
when  that  charge  is  made  for  any  other  aggravated 
assault  distinguished  by  the  law  and  marked  out  for  a 
different  mode  of  punishment,  they  ought  to  hold  their 
hand  and  send  the  case  for  trial  at  the  sessions,  if  the 
sessions  be  competent  to  inquire  into  the  offence,  or  at 
the  assises,  if  the  offence  be  of  such  a  nature  that  it 
ought  to  go  there.    Then  the  question  that  I  have  to 
put  to  myself,  in  point  of  fact,  with  reference  to  these 
proceedings  is  this,  What  was  the  charge  made  before 
the  magistrates?     If   it  was  a  charge  of  common 
aasanlt,  they  have  jurisdiction ;  if  it  was  a  charge  for 
an  assanlt  of  a  different  character,  they  had  no  ju- 
risdiction.     The    case  of  Rex  v.  Bottom  is  a  very 
able   summary   of  the  law  upon   this    subject,  sad 
it     points     out     with     remarkable     precision,    in 
my  judgment,  the  occasions  on  which  the  questions  of 
jurisdiction  must  be  left  entirely  to  the  magistrates. 
There  are  cases  where  the  jurisdiction  depends  upon 
certain  facts  being  proved  or  not  proved.      Where  that 
is  the  case,  if  the  magistrates  have  dealt  with  the  fact 
as  being  proved,  and  have  exercised  a  jurisdiction  upon 
that  footing,  no  court  can  inquire  into  their  authority. 
Their  decision  upon  the  fact  is  conclusive  with  refe- 
rence to  any  question  of  appeal,  or  application  to  any 
court  whatever.     But  when  the  nature  of  the  charge 
is  undoubted,  and  it  turns  ont  that  the  charge  is  not  a 
charge  which  gives  them  jurisdiction,  then  it  appears 
to  mc  neither  Rex  v.  Bo/ton  nor  any  other  authority 
prevents  the  Superior  Courts  in  Westminster-hall  from 
entertaining  the  matter  and  looking  at  the  evidence. 
What  was  the  charge  that  was  really  made  on  the  pre- 
sent occasion  ?    The  information  states  that  the  charge 
is  for  assaulting  and  abusing  a  certain  woman.    The 
complaint  is,  upon  the  face  of  the  information,  some- 
thing more  than  a  mere  assaulting.     The  very  expres- 
sion (for  the  information  was  in  writing)  appears  to  ok 
to  import  assaulting  and  something  more  ;  but  when 
one  hears  the  evidence,  it  seems  to  me  that  every  possible 
doubt  must  be  removed,  and  I  think  the  Court  of  Q.B-, 
before  whom  this  matter  was  brought,  and  who  did  not 
grant  a  rule  to  show  cause  upon  this  part  of  the  case,  were 
not  in  the  position  in  which  we  are;  for  we  hare  had, 
in  addition  to  the  rule  to  show  cause,  affidavits  filed  on 
the  part  of  those  who  support  the  conviction  and  the 
warrant,  and  who  resist  the  rule  fur  the  habeas  corpus; 
we  have  a  statement  made  distinctly  of  all  that  took 
place  before  the  magistrates,  and  there  the  information 
being  for  an  assault,  and  clearly  something  more,  called 
abusing,  it  appears  to  me  that  the  moment  the  com- 
plainant had    to    give  her  evidence,  she    forthwith 
detailed  a  complete  case  of  absolute  violation  of  her 
person  against  her  will.  It  appears  to  me  that,  without 
entering  into  any  very  nice  inquiry  as  to  what  is  the 
meaning  of  the  word  "  abuse,"  there  are  very  rfroag 
grounds  for  thinking  that  the  word  "  abuse  "  as  spphed 
to  a  woman — and  I  am  not  aware  that  in  any  case  it 
has  been  used  except  with  reference  to  sexual  inter- 
course;   certainly  it  has  in  more  than  one  Act  of 
Parliament  had  that  meaning  applied  to  it— that  the 
term  u  abuse "  apparently  always  imports  something 
of   that   nature.       Will  then,  we  have  those  fact*; 
the     information     is   for    assaulting    and    sbusiflfc 
I  and  the  evidence    has    disclosed    on    the    part   of 
[the    complainant   *  statement  of  facts    that  cos- 
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stitute  a  complete  violation  of  her  person  against 
ber  will.  Can  any  one  say  that  that  was  a  charge  of 
a  common  assault  ?  I  think  *  it  was  not.  If  there 
wai  oo  charge  of  a  common  assault  made— if  there 
i»  oo  evidence  of  a  common  assault,  that  is,  merely 
a  common  sssanlt — in  my  opinion  the  magistrates  had 
oo  jurisdiction.  It,  however,  may  be  suggested  that 
that  is  a  decision  of  the  magistrates  in  point  of  fact 
and  conclusive  with  us,  which  I  admit  it  to  bo  where 
the  mere  question  of  truth  or  falsehood  of  the  facts 
n  to  determine  the  matter ;  and  it  may  be  said, 
u  Oh,  they  believed  the  woman  as  to  the  mere  assault, 
kit  disbelieved  every  other  part  of  her  story,  and 
they  disbelieved  it  waB  either  an  actual  rape,  or  an 
attempt  to  commie  it."  But  it  appears  to  me  that 
would  only  be  trifling  with  what  I  think  it  is  our 
dmy  to  take  care  of,  namely,  that  the  magistrates  do 
not  exceed  their  jurisdiction,  and  exercise  a  power  of 
•ending  one  of  her  Majesty's  subjects  for  six 
months  to  prison,  and  possibly  with  hard  labour 
(though  hard  labour  was  not  given  in  this  case),  the 
effect  of  which  would  be  to  put  an  end  to  all  further 
inquiry  about  the  rape,  which,  after  the  judgment  of 
the  magistrates,  you  would  have  no  right  to  deal 
with.  They  cannot  in  substance  pardon  it  by  treating 
ilaa  a  common  assault  and  disbelieve  the  woman.  In  my 
judgment,  therefore,  their  duty  was  to  have  sent  the 
esse  to  be  tried  at  the  assises,  and  to  have  held  their 
hands  with  reference  to  any  supposed  jurisdiction  of 
their  own.  I  own  that  it  appears  to  me  that  I  should 
be  ascribing  to  the  magistrates  a  course  of  investigation 
which  I  cannot  bring  myself  to  believe  to  be  the  truth. 
It  appears  to  me  that  the  moment  it  came  out  that  the 
charge  of  assault  was  accompanied  by  this  charge  of 
rape,  it  was  the  duty  of  the  magistrates  instantly  to 
ay,  "  No  consent  of  the  defendant  will  give  us  juris- 
diction ;  we  have  no  right  to  deal  with  that  matter  at 
all  We  will  stay  onr  hands  and  the  party  must  take 
his  trial  at  tho  assises."  Instead  of  that,  the  magis- 
trates appear  to  have  sentenced  the  party  to  six  months* 
imprisonment'- they  certainly  did  not  give  haid  labour, 
though  if  they  had  believed  the  woman  it  was  difficult  to 
say  that  they  ought  not  to  have  done  so ;  but  it  is  a  very 
unintelligible  proceeding  to  say  that  they  believed  the 
woman  so  far  as  to  the  assault,  and  they  utterly  dis- 
believed her  with  respect  to  the  rape,  or  any  attempt  at 
rape.  And  therefore,  as  they  cut  it  all  down  to  a  mere 
common  assault,  they  had  jurisdiction  to  deal  with  that 
under  the  statute.  I  own,  with  the  profoundest  re- 
spect fur  my  brethren  who  do  not  entertain  the 
nme  opinion  as  myself,  I  cannot  help  thinking 
that  it  borders  on  trifling  with  our  duty  to  apply  the  de- 
cision in  the  case  of  litx  v.  Bolton  to  such  a  state  of 
things,  I  cannot  bring  my  mind  to  believe  that  the 
magistrates  acted  under  any  such  notion  of  their  duty  o  r 
their  lights.  I  cannot  believe  that  they  acted  as  they 
did  because  they  believed  the  woman  as  to  the  assault, 
and  disbelieved  her  as  t*>  the  rape.  If  they  disbelieved 
■o  material  a  mattcr,and  they  thought  she  was  swearing 
falsely,  1  think  they  would  have  dismissed  the  matter 
altogether,  and  not  have  sent  the  man  without  a  trial 
hy  a  jury  to  an  imprisonment  for  aix  months.  Thinking 
therefore,  as  I  do,  that  there  was  no  charge  of  a  com- 
mon assault— that  the  charge  was  really  of  a  distinct, 
sabstantive  and  different  offence,  namely,  a  charge  of 
rape,  or  at  least  an  assault  with  intent  to  commit  a 
rape,  both  of  which  are  entirely  distinct  from  the 
eharge  of  assault,  and  thinking  that  the  magistrates 
had  no  right  when  that  charge  was  made  to  give  them- 
selves jurisdiction  by  believing  a  part  of  the  ease  and 
disbelieving  the  rvmainder — in  my  opinion  the  writ  of 
bobcat  curpui  ought  to  go ;  at  all  events,  we  ought  to 
have  the  man  here,  and  have  it  fully  argued  before  us 
whether  that  conviction  and  the  warrant  of  commit- 
ment can  be  sustained  in  law. 
.Bramwsll,  B.-I  regret  that  my.  opinion  should 


be  adverse  to  that  of  my  Lord,  because  I  would  rather 
this  court  should  be  agreed;  but  I  think  this  rule 
should  be  discharged.  A  preliminary  objection  was 
taken  by  Mr.  Kaye  that  the  conviction  was  not  before 
the  court,  which  I  advert  to  only  to  show  that  it  lias 
not  been  passed  over,  and  it  is  not  to  be  supposed  that 
we  take  it  to  be  ill-founded;  but  the  matter  having 
been  discussed  upon  the  other  point,  and  I  being  pre- 
pared to  express  an  opinion  upon  it  favouraUe  to  Mr. 
Kaye,  it  is  not  necessary,  as  far  as  I  am  c  mcerned,  to 
entertain  that  preliminary  objection,  or  to  determine 
whether  it  is  well  founded  or  not,  and  it  is  not  to  be 
supposed  that  we  say  it  is  not  Now,  assuming  that 
the  documents  before  us  are  sufficient  upon  the  face  of 
them  to  wairant  the  detention  of  the  prisoner,  inas- 
much as  he  would  upon  their  being  returned  have  to 
be  remanded,  unless  he  could  show  a  want  of  jurisdic- 
diction,  the  question  whether  this  rule  should  be 
made  absolute  seems  to  me  to  be  a  question  of  whether 
or  not  it  is  shown  that  the  magistrates  had  jurisdiction. 
As  my  Lord  has  put  it — and  I  go  entirely  along  with  my 
Lord  in  his  reasoning,  for  the  purpose  of  showing  what 
tho  jurisdiction  of  the  magistrates  was — I  think  they  had 
no  power  to  convict  this  man  in  the  way  they  have 
done,  except  upon  the  charge  of  an  offence,  of  which 
they  have  convicted  him.  That  seems  to  be  a  truism ; 
but  tho  reason  I  msko  the  remark  in  that  way  is,  that, 
though  no  doubt  cases  may  occur  where  a  particular 
charge  being  brought  against  a  man,  and  it  turning 
out  he  is  not  guilty  on  that  charge,  the  magistrates 
have  not  jurisdiction  to  entertain  the  one  of  which  ho 
is  guilty,  yet  it  not  being  necessary,  as  it  was  not  neces- 
sary in  this  case,  that  there  should  be  an  information 
in  writing,  the  magistrates,  no  doubt,  instead  of  going 
through  the  form  of  solemnly  dismissing  the  first 
charge,  and  asking  the  parties  to  go  into  a  new 
charge,  and  make  their  statements  over  again,  may 
say,  "Tho  offence  is* not  proved,  we  dismiss  it,  and 
such  another  charge  is  preferred,  and  we  convict  on 
that;"  that  is  possible;  but  in  point  of  form  they 
onght  to  dismiss  any  charge  brought  before  them  if  not 
well  founded,  and  separately  entertain  another.  In 
this  case  the  question,  to  my  mind,  is,  whether  a 
charge  was  brought  before  them  of  an  assault?  Be- 
cause, if  it  was  competent  for  them,  and  they  were 
bound  to  hear  it,  to  entertain  and  determine  it ;  and  if 
they  did  determine  it,  and  it  was  made  out,  it  seems 
to  me  that  we  have  no  power  to  investigate  the  pro- 
priety of  their  proceedings.  Therefore,  to  my  mind, ' 
the  question  is  whether  a  charge  was  brought  before 
them  of  a  character  of  which  they  could  convict  the 
defendant  ?  And  I  go  along  with  my  Lord  in  his 
reasoning,  that  if  it  had  been  a  charge  of  rape  they 
ought  not  to  have  convicted  him  of  this  offence,  and 
onght  to  have  dismissed  the  charge.  So  also  I  am  in- 
clined to  think,  if  it  had  been  a  charge  of  any  of  tho 
assaults  which  my  Lord  has  referred  to,  which  are  not 
common  assaults,  they  ought  to  have  dismissed  the 
charge.  Again  I  say,  therefore,  the  question  to  my 
mind  is,  whether  the  charge  was  a  charge  of  the 
offence  of  which  they  have  convicted  him?  and  I 
think  it  was.  The  written  complaint  was,  that  tho 
prisoner  had  assaulted  and  abused  tho  female  who4 
made  the  complaint.  I  confess,  to  my  mind,  the  word 
14 abuse"  has  no  meaning;  it  is  not  a  word  of  art,  it 
is  not  a  technical  word,  except  in  a  different  sense  to 
that  which  has  generally  been  imputed  to  it  in  popular 
language ;  it  may  mean  either  to  call  npmes  or  abuse 
bywords;  perhaps,  correctly  speaking,  it  means  any 
private  misuse  in  office,  or  a  man  abusing  his 
powers ;  and  other  instances  might  be  shown.  It  it 
also  very  possible  thit  magistrates  may  abuse  their 
power  when  cases  of  this  description  are  brought 
before  them— that  is,  misuse  it  The  only  way  la 
which  I  find  it  used  as  a  term  of  art  is  in  away  which, 
.to  my  mind,  shows  It  does  not  mean  ravish ;  because  I 
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find  it  used  in  a  statute  in  this  way  : — The  16th 
section  of  9  Geo.  4,  c.  31,  says  :  "  Whereas  on  trials 
for  the  crimes  of  rape  and  the  carnally  abusing  girls 
under  the  respective  ages  herein  mentioned  ;"  that  is  to 
say,  on  charges  of  rape  and  on  charges  which  are  not 
charges     of   rape,     but     "  carnally   abusing "  young 
females.    There,  to  my  mind,  the  word  abuse  is  mani- 
festly used  as  different  from  the  word  rape :  it  may 
include  rape  no  doubt,  or  it  may  not ;  yet  the  statutes, 
particularly  the  9  Geo.  4,  c  31,  s.  16,  enact  "That 
if  any  one  shall  unlawfully  carnally  know  and  abuse," 
that  is  unlawfully  carnally  abuse,  whether  with  or  without 
consent,  there  may  be  an  abusing,  although  no  rape.    To 
my  mind,  therefore,  this  word,   without  the  proper 
concomitants  "  did  carnally  know,"  and  "  unlawfully  and 
carnally,"  really  has  no  meaning  at  all.    If  I  take 
it  to  have  any   meaning,   I  should  say  it  had  the 
meaning  which    at    first  sight  one    would    suppose 
it  indicated,   that  the  female  was  under  age  ;  and, 
in    point  of  fact,  with  reference    to   this    particular 
woman,    it  seems    to    me    to  be  meaningless.    But 
then  the  only  expression    nsed    is.    *4  the  defendant 
did  unlawfully  assault  her,**    together    with    words 
which  may  or  may  not  mean  he  did  something  else, 
but  which  in  my  mind  have  no  definite  meaning.     I 
think,  therefore,  that  upon    the  written  information 
before  the  magistrates  there  was  nothing  to  preclude 
their  entertaining  a  charge  of  common  assault,  though 
they  would  have  been  precluded  if  it  had  been  said  he 
feloniously  assaulted  with  intent  or  attempted  to  com- 
mit a  rape,  or  any  of  the  other  offences  that  are  not 
common  assaults.      Well,  that  being  the  writteu  in- 
formation, and  that  being  the  written  charge,  was 
there  anything  else  to  show  that   the    magistrates 
believed  there  was  any  ambiguity  about  it,  and  that 
the  charge  was  one  of  rape  ?  I  refer  to  the  charge,  in- 
dependently of  the  evidence,  for  a  reason   that  will 
appear  presently.    Now,  the  only  other  statement  of 
any  charge  we  have  had  before  us  is  the  charge  in  the 
opening  of  the  prosecutrix's  attorney,  who  undoubtedly 
began  by  saying  he  made  a  charge  of  rape,  and  on 
that  an  objection  was  taken  by  the  opposite  party,  "You 
cannot  go  into  that,  because  the  written  charge  which 
we  are  called  upon  here  to  investigate  is  not  a  charge 
of  rape."    But  the  affidavit  of  the  prosecutrix's  attor- 
ney says:  "I  agreed  to  this;  and  I   think  it  was 
agreed  to,  and  we  went  into  a  charge  of  a  common 
assault;"  which  my  brother  Channell  said,  as  I  thought 
very  properly,  in  the  course  of  the  argument,  is  the 
charitable  construction;  not  that  at  the  end  of  the 
evidence  the  justices  did  what  they  ought  not  to  do,  and 
agreed  to  suppress  the  charge  of  rape  and  go  into 
another  which  they  had  pr»per  jurisdiction  to  go  into ; 
but  that  they  agreed  to  take  the  charge  of  common 
assault  under  the  belief  that  the  objection  of  the  pro- 
secutrix's attorney  was  well  founded.     I  think  this  is 
not  only  a  charitable  way  of  looking  at  it ;  but  I  think 
a  more  correct  verbal  construction  of  the  affidavits, 
because  the  attorney  says  not  only  "do  not  go  into  the 
charge  of  rape,"  but  ho  says,  "  go  into  a  charge  of 
assault,  if  you  please."    I  cannot  say  I  object  in  point 
of  law,  that  the  justices  could  not  do  that;  for,  though 
the  objection    was  founded  on  ignorance,   the  jus- 
tices acted  on  it,  and  after  the  objection  of  the  prose- 
cutrix's attorney  to  the  charge  of  rape  the  charge  pre- 
ferred was  of  common  assault,  and  not  a  charge  of  any 
of  the  statutory  assaults  to  which  my  Lord  has  referred, 
as  to  which  I  confess  I  agree  that  if  there  had  been  such 
a  charge  it  would  have  been  wrong  for.  the  magistrates  to 
convict  of  the  offence,  and  they  ought,  at  all  events,  spe- 
cifically to  have  dismissed  it  if  they  did  not  think  it  well 
founded,  and  then  entertain  the  new  one  to  be  brought 
before  them  of  a  common  assault     However,  by  this 
process  of  reasoning,  I  have  brought  myself  to  the 
opinion  that  the  charge  made  before  the  magistrates 
is  a  charge  of  an  assault,  and  one  which  they  were 


competent  under  the  statute  to  entertain.  That  being 
so,  to  my  mind  there  is  an  end  of  the  case ;  because,  if 
they  were  competent  to  entertain  it,  it  matters  not 
that  it  was  not  supported  by  evidence  on  which 
they  ought  to  have  acted ;  it  matters  not  that  there  wis 
abundant  evidence  on  which  they  ought  to  have  come 
to  an  opinion  that  an  offence  had  been  committed  orer 
which  they  had  no  jurisdiction.  Although  I  think  it  is 
incompetent  to  us  to  look  into  the  evidence,  and  to  say 
in  what  way  they  ought  to  deal  with  it,  I  cannot  help 
subscribing  to  a  considerable  extent  to  a  lemark  my 
Lord  has  made,  that  it  was  in  some  way  trifliog  with 
what  we  may  call  the  real  merits  of  the  case ;  because 
one  cannot  fail  to  perceive  that,  though  wo  cannot,  in 
my  judgment,  review  their  proceedings,  they  ought  to 
have  come  to  a  different  conclusion.  It  is  pos- 
sible in  point  of  law,  though  I  do  not  suppose  it 
was  so  in  point  of  fact,  that  they  may  have  discredited 
that  a  rape  was  committed,  and  may  have  found  tint 
nothing  but  an  aggravated  common  assault  was  com- 
mitted. It  was  asked  in  the  course  of  the  argument 
how  it  was  possible,  if  the  woman's  statement  could  be 
to  any  extent  believed,  there  could  be  an  assault  of  this 
description,  unless  with  an  attempt  to  commit  a  rape, 
or  unless  it  was  some  other  than  a  common  assault  ? 
My  answer  is  this :  I  Uke  it  to  be  perfectly  pos&ihie, 
in  point  of  fact,  that  a  man  might  violently  lay  bold  of 
a  woman  and  insist  on  kissing  her;  that  would 
subject  him  to  the  consequences  either  of  an  attempt  to 
ravish,  an  assault  with  intent  to  actually  rape,  or  aa 
aggravated  assault ;  and  on  her  resisting  be  might 
strike  her;  that  would  be  an  assault,  and  it  is  possible 
in  point  of  fact,  that  such  an  assault  given  in  evidence 
may  have  satisfied  the  magistrate*  that  a  common 
assault  of  an  aggravated  character  was  committed,  bat 
no  statutable  assault,  no  felony  was  committed  or 
proved.  Now,  the  question  is,  whether  ve  hare 
jurisdiction  to  look  into  it ;  and  on  that  matter  I 
entertain  some  doubt,  the  impression  on  my  mind 
being,  that  if  they  had  the  charge  before  them, 
on  which  they  convicted,  whether  there  was  or  was  not 
evidence  of  that  charge  is  a  matter  which  they  most 
determine.  They  determined  there  was  sufficient  evi- 
dence for  a  conviction,  and  the  impression  upon  my 
mind  is,  that  we  cannot  review  what  they  have  done, 
Accordingly,  on  that  ground,  I  think  there  was  no 
want  of  jurisdiction  shown,  and  if  the  prisoner  wen 
brought  up  he  would  have  to  be  remanded.  I  think 
the  rule  ought  not  to  be  made  absolute,  because  1 
cannot  see  that  there  would  be  a  m-  re  solemn  dis- 
cussion upon  the  return  after  the  expense  of  bring- 
ing the  man  up  than  there  has  been  upon  the  present 
occasion.  I  may  say  that  another  thing  that  influences 
me  is  this,  that  if  my  opinion  is  not  well  founded,  it 
is  a  satisfaction  to  know  that  a  court  of  co-ordhute 
jurisdiction  has  unanimously  expressed  an  opinion,  and 
I  think  not  an  ill-founded  one,  with  respect  to  the  derision 
of  this  particular  matter.  For  fear  I  should  be  mtsan- 
dcrslood — for  fear  it  should  be  supposed  1  think 
the  magistrates  did  right  in  point  of  fact — I  wish  to 
make  this  observation.  I  am  not  going  to  censure 
them— I  dare  say  they  thought  they  w*re  warranted 
in  doing  what  they  did  in  point  of  law  and  expediency; 
but  in  my  opinion  they  were  wrong.  I  think  they 
were  clearly  so.  One  of  the  effects  of  what  they  hare 
done  is  to  pardon  this  man,  for  I  believe  no  fur- 
ther proceedings  ouuld  be  taken  against  him  for  the 
rape. 

Pollock,  C.B.— In  my  opinion,  in  point  of  law, 
that  is  so.  The  statute  expressly  says  no  action  shall 
be  brought,  and  no  further  proceedings  of  any  tort 
taken  in  respect  of  that  assault. 

BitAMWKLL,  B. — But  be  that  ai  it  may— whether 
it  has  that  effect  or  not,  or  whether  this  man  can 
still  be  tried  for  the  offence  of  rape,  is  not  the  question 
before  us  to-day.    It  is  utterly  impossible  that  they 
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on  hare  credited  the  case  of  the  prosecutrix  without 
tLinkiog  that  a  rape,  or  an  indecent  assault,  or  an  at- 
tempt to  commit  a  rape,  had  been  committed — it  is 
utterly  impossible  they  could  bare  done  so ;  because, 
when  one  comes  to  examine  into  the  evidence,  the 
cross-examination  of  the  prosecutrix  was  not  for  the 
purpose  of  showing  that  one  of  the  ingredients  of  rape 
bad    not   taken   place,   and    that    there     was    not 
an    assault    of   such    a    character    as    to   support 
the  statement    that    penetration    had   taken    place 
— that  there  had  not   been   an   attempt   to   commit 
a  rape,  or  an  indecent  assault — but  the  cross-examina- 
tion was  solely  directed  to  show  that  the  thing  was 
done  with  her  consent.     I  should  conceive  upon  the 
evidence  the  only  doubt  the  magistrates  had,  or  ought 
to  bare  bad,  was  not  whether  the  offence  she  stated 
had  not  been  committed  in  the  other  particulars,  but 
wl  ether  she   was  a  consenting  party  to  what  took 
place  or  not     If  that  was  so,  when  they  came  to  decide 
tin*  case,  the  first  thing  they  ought  to  hare  made  up 
their  minds  to  was,  is  the  defence  a  true  one — or  the 
case  a  true  one  ?     If  the  case  on  the  part  of  the  pro- 
secutrix is  a  true  one,  namely,  that  she  did  not  consent, 
thej  were  eridently  bound  to  commit  him  for  trial  on 
the  grave  charge  to  which  she  had  sworn,  or,  at  all 
even's,  for  one  of  the  statutory  assaults,  if  they  had 
any  reason  for  doubting  that  penetration  had  taken 
place.    If  en  the  other  hand  they  believed  the  case  of 
the  defendant,   that  what  was  done  was    with  the 
consent  of  the  woman,  it  is  obvious  they  ought  not  to 
have  convicted  him  in  the  way  they  have  done.     The 
only  question  really  raised  by  tho  parties  is,  whether 
what  took    place   was   with    or    without    the   con- 
sent of  tho  prosecutrix.     And,  in   my  opinion,  all 
they  ought  to  have  done,  and  what  in  poiut  of  law  is 
all  they  could  do,  was  lo  determine  that  question  in  their 
own  minds ;  and  if  they  came  to  a  conclusion  that  it 
was  with  her  consent,  they  ought  to  hare  dismissed  the 
summons ;  if  it  was  not,  then  they  ought  to  hare  sent 
him  for  trial  for  the*ffenco  with  which  he  was  charged. 
That  appears  to  my  mind  plain.     I  really  cannot  un- 
derstand that  there  is  any  doubt  about  it.     I  cannot 
refrain  from  saying  that  it  is  an  inexpedient  thing  that 
magistrates  should  take   on    themselves,    from  any 
notion  of  expediency  or  otherwise,  to  say,  We  will  not 
commit  this  man  for  trial  for  the  offence  sworn  to 
against  him,  because  he  may  be  guilty  of  another,  or  per- 
haps it  may  go  off  on  this,  that,  or  the  other ;  or  to  save 
expense,  or  what  not    What  they  ought  to  do,  without 
reference  to  the  consequences,  is  to  adjudicate  on   the 
evidence  before  them,  and  if  that  satisfies  them  that 
the  offence  charged  is  committed,  and  no  other,  they 
ought  to  convict,  as  they  must  hare  done  in  this  case ; 
if  they    are    satisfied  a  different    offence    is    com- 
mitted, they  ought  not  to  hare  convicted  him   at  all. 
Although  therefore,  I  am  of  opinion  that  the  charge  was 
>Qch  that  they  could  convict  of  the  offence  of  which 
they  hare  convicted,  and  we  cannot  reverse  what  they 
hare  done,  I  also  agree  with  my  Lord— I  repeat,  in 
order  that  there  may  be  no  mistake  about  it — that  it 
was  clear  from  this  eridence  that  they  ought  not  in 
p*nt  of  fact  to  hare  come  to  the  conclusion  they  hare 
dtoe,  but  they  onght  to  have  disposed  of  the  summons 
or  sent  the  man  for  trial.     We  cannot,  however,  inter- 
fere with  their  proceedings,  and  this  being  my  opinion,  I 
think  this  rule  should  be  discharged. 

CiusxEix,  B.— I  concur  in  the  expression  of  regret 
that  has  fallen  from  the  rest  of  the  court,  that  there 
should  be  a  difference  of  opinion  upon  this  subject, 
particularly  as  the  liberty  of  the  subject  is  concerned. 
After  having  given  the  case  the  best  consideration  I  am 
*t>le,  I  concur  in  the  view  which  my  brother  Bramwell 
las  just  stated,  and  I  think  that  no  rule  should  be 
drawn  up  in  the  nature  of  a  rule  absolute.  It  seems 
to  me  the  question  is  not  as  pet  by  the  Lord  Chief 
Baron  and  my  brother  Bramwell,  whether  the  magia- 
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trates  acted  wisely  or  discreetly ;  that  is  not  at  all  the 
question.  As  that  is  not  the  question,  I  would  rather 
not  upon  that  point  express  any  opinion.  The  question 
is,  whether  the  magistrates  had  jurisdiction  or  not ; 
if  they  had  jurisdiction,  I  think  we  ought 
not  to  interfere,  and  say  they  have  come  to 
an  erroneous  conclusion.  Now  I  agree  as  to  the 
necessity  of  inquiring  into  the  facts  in  some  cases 
in  order  to  ascertain  whether  the  jurisdiction  exists  or 
not ;  but  in  this  case  all  the  facts  are  proved  which 
give  jurisdiction.  But  it  is  said,  in  course  of  proving 
those  facts  something  else  came  out  in  the  course  of 
the  evidence  which  destroys  the  jurisdiction.  I  do  not 
think  the  magistrates  are  bound  to  credit  the  evidence 
of  witnesses  to  the  full  extent ;  they  were  at  liberty  to 
believe  or  disbelieve  part  of  the  eridence,  and  if 
adopting  the  rest  of  the  eridence  the  case  was  left 
within  their  jurisdiction,  they  had  a  right  to  exercise 
that  jurisdiction.  And  this  case  differs  from  Rex  v. 
Bolton,  in  which  the  complainant  had  himself  done 
something  which  in  terms  destroyed  the  jurisdiction  of 
the  magistrates.  The  magistrates  who  convicted  under 
the  particular  statute  found  the  fact  to  be  as  admitted, 
and  by  admitting  the  case  to  be  true  it  took  away  the 
jurisdiction.  The  question  then  is,  what  is  the  juris- 
diction that  arises  under  this  statute?  The  information 
is  laid  under  the  16  &  17  Vict,  c  30,  and  tho  objec- 
tion is  not  that  the  magistrates  have  not  found  in  terms 
that  there  was  such  an  aggravation  of  the  assault  that 
it  could  not  be  sufficiently  punished  under  the  9  Geo. 
4,  but  that  they  found  tho  complaint  stated  in  the 
information  to  be  true,  and  it  is  said  the  complaint 
stated  upon  the  information  is  one  that  took  away  the 
jurisdiction  of  the  magistrates.  The  complaint  is  that 
4t  William  Thompson  did  unlawfully  .assault  and  abuse 
one  Susannah  Taylor."  I  think  the  word  unlawfully 
may  be  connected  with  the  assault  and  go  to  negative 
any  assault  of  a  felonious  character.  By  the  use  of 
the  word  abuse  it  is  said  that  the  jurisdiction  of  tho 
statute  given  by  the  16  &  17  Vict,  is  taken  away.  I 
confess  I  cannot  come  to  that  conclusion.  I  am  called 
upon  to  put,  if  I  can,  a  construction  on  the  word 
"  abuse."  It  may  be  surplusage,  or  it  may  mean 
something.  I  do  not  think  it  can  be  reasonably 
treated  in  the  sense  that  opprobrious  epithets  were  used, 
and  that  the  assault  committed  was  the  more  aggra- 
vated because  it  was  so  accompanied.  I  think  it  must 
be  treated  as  meaning  some  abuse  of  the  person,  which 
abuse  of  the  person  does  not  amount  to  more  than 
this— there  may  have  been  an  assault  and  some 
indecency  committed  with  regard  to  the  person  of  the 
complainant  I  own  I  am  unable  to  come  to  the  con- 
clusion that  the  assault  is  not  an  aggravated  assault 
within  the  meaning  of  the  16  &  17  Vict,  c  30,  because 
it  is  also  an  indecent  assault;  it  may  be  the  indecency 
may  be  the  very  aggravation  connected  with  the 
assault  which  gave  the  magistrates  jurisdiction, 
and  yet  stop  short  of  any  statutory  charge.  If  this 
had  been  a  charge  of  rape,  I  agree  with  the 
rest  of  the  court  that  the  jurisdiction  is  entirely 
gone ;  but  when  I  say  I  do  so  agree,  I  do  not  put 
this  case  on  the  ground  of  any  agreement  to  give  the 
magistrates  jurisdiction.  I  utterly  repudiate  that ;  at 
the  same  time  I  think,  on  reading  the  affidavit,  that 
was  not  the  agreement  come  to.  The  affidavit  is  drawn 
up  in  a  very  loose  way,  and  the  information  was  framed 
in  a  very  loose  way.  It  appears  to  me  that  the  prac- 
titioner who  framed  the  information  and  the  affidavit 
did  not  rightly  understand  what  he  was  about  I 
understand  the  true  meaning  of  the  affidavit  to  le,  that 
an  objection  was  taken  that  the  magistrates  had  no 
jurisdiction— that  it  was  a  charge  of  rape,  and  that 
was  acquiesced  in.  The  prosecutor  went  on  then  only 
intending  to  prefer  a  charge  not  commensurate  with  tho 
charge  in  the  information.  The  16  &  17  Vict  c.  30, 
gives  the  magistrates  jurisdiction  in  cases  of  an  assault, 
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if  it  shall  appear  to  be  such  an  n^gravated  assault  that 
it  cannot  be  property  punished  under  the  9  G  :o.  4.  The 
words  are  "  an  assault  ;n  that  is  the  only  expression  in 
this  statute.  In  the  9  Geo.  4  there  are  the  words 
"  common  "  assault  used ;  but  there  is  no  such  word 
"  common  "  in  this.  What  is  to  give  the  magistrates 
jurisdiction  ?  Is  it  that  the  assault  is  an  assault  of  an 
aggravated  character  ?  In  my  opinion  the  aggravation 
may  consist  of  indecency,  stopping  far  short  of  anything 
like  an  intent  to  abuse  the  person  in  the  sense  in 
which  the  term  is  understood.  For  these  reasons  it 
appears  to  me,  if  I  am  to  consider  the  question  of  juris- 
diction only,  there  is  nothing  in  the  materials  brought 
before  us  that  can  enable  us  to  say  the  magistrates 
hare  acted  illegally  and  have  exceeded  their  jurisdic- 
tion. I  distrust  my  own  opinion,  as  being  in  opposition 
to  my  Lord  Chief  Baron  and  my  brother  Wilde ;  but 
my  brother  Bramwell  concurs  in  it,  and  I  may  add 
that  it  is  some  consolation  that,  though  the  matter  was 
not  fully  argued  in  the  Q.  B.,  I  find  the  judges  in 
that  court  refused  the  application  for  a  rule  nisi. 

Wilde,  B. — lam  of  opinion  that  this  rule  ought  to 
be  made  absolute ;  and  I  may  say  I  entirely  agree 
with  every  word  that  has  fallen  from  the  Lord  Chief 
Baron,  and  if  it  were  not  a  case  of  considerable  im- 
portance in  its  several  bearings,  I  do  not  know  that  I 
should  add  anything  to  what  has  fallen  from  him ; 
but  seeing  that  the  court  is  divided  in  opinion,  and 
seeing  the  question  raised  here  is  one  which  could  not 
be  otherwise  than  of  very  general  interest,  I  propose  to 
add  a  little  to  what  has  been  already  said.  Now,  the 
prisoner  Wm.  Thompson  has  been  convicted  before  two 
justices  sitting  in  petty  sessions  of  an  aggravated 
assault,  and  sentenced  to  six  calendar  months'  impri- 
sonment. The  question  is,  whether  under  the  circum- 
stances the  magistrates  had  jurisdiction  to  deal  with 
him  in  that  manner.  The  first  question  that  arises  is, 
what  is  their  jurisdiction  under  the  Act  of  Parliament 
under  which  alone  they  had  power  to  deal  with  this 
matter,  by  the  9  Geo.  4,  c  31,  and  the  subsequent 
statute  of  the  16  &  17  Yictc.30?  Now,  the  9  Geo.  4, 
c  31,  enumerates  a  variety  of  assaults  differing  from 
what  may  be  called  common  assaults.  It  enumerates 
assaults  with  intent  to  commit  felony ;  assaults  ou 
police  officers  or  revenue  officers,  and  any  per- 
son acting  in  aid  of  officers;  assaults  with  in- 
tent to  resist  capture,  or  any  assault  com- 
mitted in  pursuance  of  a  conspiracy.  It  contains 
assaults  of  a  peculiar  character,  for  which  the  court 
before  whom  it  is  tried,  if  they  think  fit,  may  award 
an  imprisonment  for  a  term  not  exceeding  three  months. 
I  merely  mention  that  for  the  purpose  of  pointing  out 
that  what  the  statute  recognised  in  point  of  law  was 
what  may  be  called  an  assault  of  an  aggravated  cha- 
racter, which  was  subject  to  imprisonment  of  a  more 
than  ordinary  character;  but  no  power  is  given  to  two 
magistrates  sitting  in  petty  sessions  to  deal  with  an 
intent  to  commit  a  felony.  And,  having  mentioned 
these  assaults,  the  statute  goes  on  in  a  section  further 
to  say  this,  "  And  whereas  it  is  expedient  that  the 
summary  power  of  punishing  persons  guilty  of  common 
assaults  and  batteries  should  be  provided  under  the 
limitations  hereafter  contained."  It  then  goes  on  to 
confine  to  justices  in  petty  sessions  the  power  of  dealing 
with  common  assaults  and  batteries.  And  sect.  29 
says,  in  so  many  words,  in  case  the  justices  shall  find 
the  assault  to  have  been  accompanied  by  any  attempt 
to  commit  a  felony,  then  they  are  not  to  have  the 
jurisdiction  given  before.  Nothing  can  be  plainer  than 
that,  under  this  Act  of  Parliament,  justices  sitting 
in  petty  sessions  have  power  to  determine  summarily 
ca»es  of  common  assault  and  batteries ;  it  is  not  com- 
petent for  them  to  determine  assaults  of  a  different 
description.  Now  the  jurisdiction  has  boen  altered  by 
the  statute  that  follows,  the  16  &  17  Vict,  c  30,  and 
\t  says,  where  any  person  shall  be  charged  before  two 


justices  of  the  peace  sitting  in  petty  sessions  with  an 
assault  on  any  female  whatever  or  a  male  child,  and  it 
shall  be  of  such  an  aggravated  nature  that  it  cannot  be 
sufficiently  punished  under   the   provisions  of  the  9 
Geo.  4,  then  they  are  to  have  the  power,  instead  of 
imprisoning  for  three  months,  which  the  9  Geo.  4 
imposes,    to    imprison     for    six    months.     Xow  I 
cannot    read    the    section     as    meaning    anything 
more  than  this,  that  where  a  question  arises  which 
would  be  within  the  jurisdiction  under  the  9  Geo.  4— 
that  is  to  say,  where  a  person  is  charged  before  two 
justices  in  petty  sessions  for  having  committed  an  as- 
sault, and  it  turns  out  that  the  assault,  though  a  com- 
mon assault,  was  accompanied  with  such  details  of 
cruelty  and  violence  as  not  to  be  sufficiently  {finished, 
under  the  9  Geo.  4,  by  three  months*  imprisonment— 
they  are  to  have  the  power  to  imprison  him  for  six 
months ;  and  this  Act  is  the  Act  commonly  called  the 
Wife  Beating  Act,  which  was  introduced  in  conse- 
quence of  aggravated  assaults  of  violence  and  cruelty 
that  were  found  to  exist     Though  the  statute  give* 
jurisdiction,  it  is  a  jurisdiction   given    to  deal  with 
common    assaults  only,   as   I    read  it,  and  to  in- 
crease   the  punishment  if  the  common   assault  is 
accompanied  by  circumstances  of  an  aggravated  cha- 
racter.   Now  that  being  so,  the  next  point  that  arses 
is,  what  was  the  matter  that  was  brought  before  the 
magistrates  on  the  occasion  in  question  ?  Fust,  there  is 
the  information  ;  and  then  there  is  the  fact  that  Ra  r. 
Bolton,  decided  in  the  Q.B.,  expressly  recognisesthe  prin- 
ciple that  in  order  that  the  Superior  Courts  may  juJge 
whether  the  magistrates  have  jurisdiction,  tber  mar 
deal  with  the  facts  of  the  matter  on  affidavit    Now,  as 
to  the  information.    The  charge  is  of  an  assault  and 
abuse ;  and  I  am  certainly  not  prepared  to  say  that  the 
word  u  abuse  "  must  generally  nave  meant  a  charge  of 
violation.     If  it  turned  only  on  the   question  of  the 
meaning  of  the  information,  I  should  have  very  serious 
doubts  about  the  matter,  and  I  should  not,  as  at  pre- 
sent advised,  be  prepared  to  come  to  the  opinion  that  it 
necessarily  meant  rape.    I  think  iTis  capable  of  the 
meaning  that  the  Lord  Chief  Baron  has  pointed  oat 
Wherever  it  has  been  used  in  the  statutes  it  has  had 
reference  to  sexual  connection,  and  nothing  else.     Dot 
then  there  is  a  great  deal  more  than  the  mere  charge 
in  the  information.     I  consider  the  case  of  Rex  y. 
Bolton  entitles  us  to  look  into  the  facts  and  the  evi- 
dence that  has  been  brought  before  us;  and  the  ma- 
gistrates have  with  great  propriety,  on  the  affidavits  in 
answer  to  this  rule,  brought  the  general  matter  before 
us.     We  are  now  no  longer  at  all  in  the  dark  as  to  bow 
it  was  and  of  what  it  was  this  man  was  convicted.    It 
appears  to  me,  without  going  into  the  evidence,  as  my 
Lord  Chief  Baron  has  disposed  of  that— it  appears, 
when  the  evidence  was  laid  before  the  magistrates, 
there  really  was  evidence  of  a  rape  or  nothing  at  alL 
The  assault  complained  of  was  preceded  by  some  gross 
language,  which  pointed  at  nothing  else  than  an  at- 
tempt to  violate  the  person  of  the  complainant;  the 
assault  which  followed  had  no  connection  with  any- 
thing except  an  attempt  of  that  character.    There  was 
no  beating,  no  violence  beyond  the  violence  that  be- 
longed to  an  attempt  of  the  character  I  have  described. 
That  was  the  nature  of  the  evidence.     Now  what  is 
the  duty  of  the  magistrates  ?     I  do  not  at  all  mean  to 
deny  that,  though  there  may  be  evidence,  and  even 
strong  evidence,  of  one  species  of  offence  over  which  the 
magistrates  haw  no  jurisdiction,  still  that  the  magis- 
trates are  entitled,  if  they  please,  to  disbelieve  the 
evidence,  and  come  to  a  bona  fth  conclusion  that  a 
less  offence  is  committed,  namely,  that  with  which 
they  are  charged  to  deal  by  the  statute  of  Geo.  4.    I 
do  not  think  it  is  competent  for  the  Superior  Courts 
to  examine  such  a  decision  ;  the  common  sense  of  the 
matter  is,  they  are  to  consider  the  facts,  and  deal  with 
the  case;  and  if  the  court  were  satisfied  that  the 
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magistrates  had  ignored,  in  point  of  fact,  the  fnct  of 
r.tpc,  and  the  intent  to  commit  a  rape,  and  bond  fide 
ca:nc  lo  the  conclusion  that  all  that  had  happened 
was  a  common  assault,  I  should  then  be  of  opinion 
th.it  they  had  done  perfectly  right,  and  that 
there  is  no  ground  whatever  for  this  rule.  But  it  is 
precisely  because  I  am  satisfied  that  that  is  not  the 
use,  that  I  think  tho  rule  ought  to  be  made  absolute.  I 
grmnd  myself  in  this  opiuiou  on  tho  evidence,  and 
after  hearing  the  opinions  of  my  brothers  Brainwell  and 
Channel!,  I  agree  in  the  view  the  Lord  Chief  Baron  has 
come  to.  In  the  opinion  of  anybody  who  reads  the 
evidence,  it  clearly  shows  a  charge  of  rnpe.  But  I  do 
not  ground  myself  on  that  alone.  I  look  to  the  affi- 
davit the  prosecutrix's  attorney  has  made  in  this  case, 
and  in  the  affidavit  we  find  a  perfect  solution  to  my 
mind  of  the  matter — showing  how  the  man  has  been 
convicted  of  a  common  assault,  and  sentenced  to 
six  months*  imprisonment,  when  tho  woman  who 
b  said  to  have  been  assaulted  has  received 
no  violence  whatever.  It  appears  an  objection 
was  made,  when  the  case  came  on,  that  the  magis- 
trates had  not  power  to  deal  with  it,  it  being  one  of 
rape  ;  and  the  attorney  says :  u  After  some  argument 
between  the  attorneys  and  the  justices  before  mentioned, 
it  was  agreed  that  the  case  should  be  taken  under  the 
Aggravated  Assaults  Act.'1  Now  I  cannot  shut  my 
eyes,  when  such  a  statement  is  put  to  me,  to  the  con- 
clusion that  all  parties  are  agreed  to  deal  with  this  as 
in  aggravated  assault .  The  charge  being  one  of  an 
attempt  to  commit  a  rape,  they  then  determined  to 
deal  with  it  as  an  aggravated  assault,  withdrew  it  from 
the  proper  jurisdiction,  and  turned  it  into  a 
common  assault  of  an  aggravated  nature.  Coming 
as  I  do  to  that  conclusion,  I  think  clearly  the 
magistrates  had  no  jurisdiction,  and  cannot  give  them- 
selves jurisdiction,  by  voluntarily  shutting  their  eyes  to 
one  part  of  the  charge  and  adapting  it  to  a  charge  of 
come  other  offence  ;  they  cannot  give  themselves  juris- 
diction by  the  prisoner  being  charged  with  a  less 
offence.  Consent  does  not  give  jurisdiction  ;  therefore, 
I  say  it  is  impossible  to  come  to  the  conclusion  that  the 
magistrates  hare  bond  fide  found  upon  the  evidence 
tliat  it  was  a  common  assault  and  nothing  else.  The 
charge  being  of  the  nature  I  have  stated,  from  the 
passage  I  have  read,  it  appears  that  they  purposely 
ignored  the  rest  of  the  charge,  for  tho  purpose  of 
bringing  it  into  their  jurisdiction.  That  seems  to  me  a 
matter  they  had  no  ri^ht  to  do.  The  man  ought  to 
have  been  tried  by  a  jury  for  the  real  offence  with 
which  he  was  charged.  I  may  say,  in  conclusion,  it 
seems  to  me,  if  this  practice  were  to  be  allowed,  there 
u  not  an  offence  against  the  person,  of  any  description 
however  serioiv*,  even  up  to  the  crime  of  murder,  that 
rni.ht  not  be  dealt  with  in  the  same  way  before  magis- 
trates by  withdrawing  from  the  proper  tribunal  the  con- 
sideration of  tho  real  crime,  in  order  to  deal  with  the 
supposed  crime.  That  would  be  a  grave  evil,  and 
makes  it  tho  more  necessary  that  in  cases  of  this  sort 
1  should  express  tho  reasons  by  which  I  have  been  led 
to  concur  with  the  Lord  Chief  Baron,  the  case  being 
beard  at  great  length,  that  the  rule  should  be  made 
absolute. 

Tho  Court  being  equally  divided,  the 

Rule  was  dischargcd.(a) 

(a)  The  court  being  equally  divided,  this  am  not  be  con- 
ferred a  settled  question,  sod  should  it  again  arise,  it 
*oold  be  taken  before  another  court  Probably  a  majority 
of  readers  will  be  inclined  to  agree  with  tho  views  ot 
Bramwetland  Channel,  BB.,  that  the  charge,  as  It  was  laid, 
•nd  ultimately  heard  and  determined,  was  not  of  rape,  but 
ofMNult.  Thetraiwactlnnwasthns:— An  information  for  an 
MtaoH  was  laid ;  it  w«s  then  turned  into  a  charge  of  rape,  and 
tlia(  cot  behi/t,  in  the  opinion  of  tho  Justices,  sustained,  the 
oiiclnul  charge  of  as«ault  wa*  adjudicated  upon,  and  con- 
viction followed.  This  may  not  have  been  done  wlih  all  the 
(win*;  bat  such  was  tho  subttancc  of  tho  proceeding*  and 
the  tuna  of  doing  It  was  nut  In  questiou  upvu  tho  piesent 


BAIL   COURT. 

Reported  by  T.  ^V.  Sauxders,  Esq.,  Barrister-at-Law. 


Thitrsday,  Nov.  22. 

(Before  Crompton,  J.) 

Reg.  v.  The  Justices  of  Sussex. 

Re  Ax  Appeal  dbtwkkx  tub  Parish  Officers 
of  Colemorf.  (appellants)  and  tub  Parish 
Officers  of  Funtinotox  (respondents). 

Poor-law— Appeal— Notice  and  grounds  of  appeal — 
Entering  and  respiting — Mandamus. 

An  appellant  against  an  ordtr  of  removal  is  entitledunder 
the  11  if  12  Vict.  c.  31,  *.  9,  to  fourteen  day*  after 
receiving  the  depositions,  within  tckich  to  serve  his 
notice  of  grounds  of  appeal,  and  if  at  the  expiration  of 
such  fourteen  dags  there  are  not  fourteen  clear  days 
{as  prodded  for  by  sect.  81  of  the  4  :|  5  Will.  4, 
c.  76)  for  giving  his  grounds  of  appeal  though  by 
the  practice  of  the  sessions  there  is  time  sufficient 
for  giving  full  notice  of  appeal,  he  is  not  bound  to 
try  at  such  sessions,  but  must  enter  and  respite  his 
appeal,  which  appeal  the  sessions  are  bound  to 
receive  accordingly. 

On  the  1st  Sept.  the  appellants  received  a  copy  of  an 
order  of  removal.  On  the  17 th  they  applied  for  a 
copy  of  the  depositions,  which  they  received  on  the 
IVth.  On  tlic  1st  Oct.  they  gave  notice  that  at  the 
next  sessions  they  would  commence  and  enter  their 
appeal  (only  eight  days1  notice  of  appeal  being  re- 
quired),  but  they  served  no  grounds  oj  appeal.  On 
the  15lA  the  sessions  took  place,  at  which  the  appel- 
lants applied  to  enter  and  respite  their  appeal,  which 
was  refused : 

Held,  that  the  sessions  were  bound  to  have  received  and 
respited  the  appeal. 

This  was  a  rule  calling  upon  the  justices  of  Sussex, 
and  also  the  churchwardens  and  overseers  of  the  parish 
of  Funtington,  to  show  cause  why  a  mandamus  should 
not  issue  commanding  such  justices  to  receive  and  enter 
continuances,  and  hear  the  appeal  of  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Colemore 
against  an  order  of  removal. 

It  appeared  that  on  the  1st  Sept.  last  an 
order  of  removal  was  received  by  the  parish  officers 
of  Colemore  from  the  parish  officers  of  Funting- 
ton. On  the  1 7th  application  was  made  for  a  copy  of 
the  depositions.  These  were  sent,  and  received  on  tho 
19th  of  the  same  month.  On  the  1st  Oct.  the  parish 
officers  of  Colemore  sent  notice  to  the  parish  offioeis  of 
Funtington  that  at  the  ensuing  quarter  sessions  they 
would  commence  and  enter  an  appeal  against  the  said 
order  cf  removal.  The  quarter  sessions  commenced 
on  the  16th  of  the  same  month  of  October.  No  grounds 
of  appeal  had  been  delivered.  By  the  rules  of  the 
Sussex  sessions  eight  days1  notice  of  appeal  are 
required.  At  the  sessions  the  appellants  applied  to 
enter  and  respite  their  appeal,  but  this  was  resisted  by 
the  respondents,  who  urged  that  the  appellants  had 
time  and  ought  to  have  delivered  their  grounds  of 
appeal  The  sessions  being  of  this  opinion,  refused  to 
pennit  the  appeal  to  be  entered. 

By  sect  88  of  the  4  &  5  Will.  4,  c.  76,  it  is  enacted 
that  "  the  overseers  or  guardians  of  the  parish  appeal- 
ing against  such  order,  or  any  three  or  more  of  such 
guardians,  shall  with  such  notice,  or  fourteen  days  at 
least  before  the  first  day  of  tbe  sessions  at  which  such 
appeal  is  intended  to  be  tried,  send  or  deliver  to  tho 
overseers  of  the  respondent  parish  a  statement  in 
writing  under  their  hands  of  the  grounds  of  such  ap- 
peal." By  the  11  &  12  Vict,  c  31,  s.  9,  it  is  enacted 
that  "  no  appeal  shall  be  allowed  against  any  order  of 

motion.  At  all  events,  the  Inforumtion  «n  which  the  whtile 
proceeding  wa«  founded,  wa*  for  nn  asuinlt  only,  and  Mirely 
thai  coald  not  have  been  dismissed  merely  bcc4tt*i  the  wm« 
plaint  at  the  hearing  aggravated  it  iuto  a  r.ipv. 
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remoTal  if  notice  of  such  appeal  be  not  given,  as  re- 
quired by  law,  within  the  space  of  twenty-one  days 
after  the  notice  of  chargeability  and  statement  of  the 
grounds  of  removal  shall  have  been  sent  by  the  over- 
seers or  guardians  of  the  removing  parish  to  the  over- 
seers or  guardians  of  the  parish  to  which  such  older 
shall  be  directed,  unless  within  Buch  period  of  twenty- 
one  days  a  copy  of  the  depositions  shall  have  been 
applied  for  as  aforesaid  by  the  last-mentioned  overseers 
or  guardians,  in  which  case  a  further  period  of  four- 
teen days  after  the  sending  of  such  copy  shall  be 
allowed  for  the  giving  of  such  notice  of  appeal,"  &c. 

J.  J,  Johnson  showed  cause,  and  contended  that  as 
the  appellants  had  time  for  giving  full  notice  of  appeal, 
and  did  in  fact  give  it,  they  were  bound  to  have  gone 
to  trial,  having  had  also  full  time  for  giving  fourteen 
days*  notice  of  the  grounds  of  appeal ;  that  the  1 1  & 
12  Vict  c  31,  s.  9,  which  gives  the  appellants 
fourteen  days  within  which  to  give  notice  of  appeal, 
does  not  apply  to  the  giving  of  the  grounds  of  appeal, 
the  time  for  giving  which  should  be  calculated  from  the 
time  when  the  grounds  of  removal  were  served,  which, 
in  the  present  case,  would  have  given  them  from  the 
19th  Sept.  He  also  contended  that  upon  a  proper 
construction  of  sect.  81  of  the  4  &  5  Will  4,  c  76, 
the  service  of  the  grounds  of  appeal  would  be  good  if 
served  with  the  notice  of  appeal,  though  this  latter 
might,  by  the  rules  of  the  sessions,  be  less  than 
fourteen  days :  (R.  v.  Skircoats,  28  L.  J.  284,  M.  C. ; 
JR.  v.  The  Justices  of  the  West  Riding  of  Yorkshire, 
27  L.  J.  269,  M.  C. 

Manisty,  Q.C.  and  T.  W.  Sawders  contended  that 
the  appellants  bad  a  right  to  have  their  appeal  entered 
and  respited  ;  that  the  fourteen  days'  notice  of  grounds 
of  appeal  mentioned  in  sect  81  of  the  4  &  5  Will.  4,  c 
76,  means  fourteen  days  at  all  events,  irrespective  of 
what  may  be  the  required  length  of  notice  of 
appeal  (72.  v.  The  Justices  of  Suffolk,  4  Ad. 
&  £11.  319;  R.  v.  Draughton,  8.  L.  J.  92, 
M.  C);  and  that  the  additional  fourteen  days 
given  by  the  11  &  12  Vict  c  31,  s.  9,  for  giving  notice 
of  appeal  after  the  reception  of  the  depositions,  apply 
as  well  to  the  giving  of  the  grounds  of  appeal,  the  only 
object  of  such  additional  time  being  to  enable  the  ap- 
pellants to  ascertain  and  decide  upon  whether  it  is  ad- 
visable to  appeal  or  not ;  and  that  the  rule,  as  to  be 
gathered  from  the  cases,  and  particularly  from  Reg.  v. 
The  Justices  of  the  West  Ridtng  of  Yorkshire,  1  Ell. 
Bl.  &  £11.  713 ;  27  L.  J.  269,  M.  C,  is,  that  if  at 
the  expiration  of  such  fourteen  days  there  is  time  to 
give  full  notice  of  appeal,  but  not  full  notice  of  the 
grounds  of  appeal,  the  appellants  are  only  bound  to  go 
to  the  next  sessions  to  enter  and  respite  the  appeal. 

Gromptox,  J. — I  feel  that  I  am  bound,  by  the 
authorities  cited  of  R.  The  Justices  of  Suffolk  and  R. 
v.  Draughton,  to  decide  that  the  grounds  of  appeal 
must  be  delivered  at  least  fourteen  days  before  the 
first  day  of  the  sessions.  It  has  been  contended  that 
it  is  sufficient  if  the  statement  of  the  grounds  of  ap- 
peal is  given  at  the  same  time  as  the  notice  of  appeal, 
and  that  this  is  the  proper  construction  of  the  4  &  5 
Will  4,  c  76,  s.  81 ;  but  to  decide  so  would  be  to 
overrule  the  authorities ;  and  as  effective  notice  was 
not  given,  I  think  the  appellants  were  entitled  to  have 
bad  their  appeal  entered  and  respited.  The  rule 
therefore  must  be  made  absolute.        Rule  absolute. 


CBOWK  CASES 

Reported  by  Jomr  Thompson,  E*qM  ISarrlster-at~Liw. 

Saturday,  Nov,  10. 

(Before  Erle,  CJ.,  Cromptox,  J.,  Chanxkll  and 

Bramwell,  BB.  and  Hill,  J.) 

Reg.  v.  Joseph  Timmihs, 

Abduction— Taking  away  an  unmarried  girl  out  of  her 

father's  possession — 9  Geo.  4,  c  31,  s.  20. 


Upon  the  trial  of  an  indictment  under  9  Geo.  A,  c  31, 
s.  20,  for  taking  an  unmarried  girl  under  t:xteen 
out  of  the  possession  of  her  father,  and  against  his 
will,  it  was  proved  that  the  prisoner  (with  rhom  tit 
girl  had  previously  staged  out  for  a  night)  met  her 
by  arrangement,  and  stayed  with  her  away  from  her 
/other's  house  fur  three  days,  sleeping  with  her  nt 
night ;  that  he  took  her  away  without  the  father"! 
consent  in  order  to  gratify  **•  passions,  and  then 
allow  her  to  return  home,  but  not  with  a  riew  of 
keeping  her  away  from  her  home  permanently : 
Held,  that  the  evidence  justified  a  conviction  under  At 
above  enactment. 

Cas»e  stated  for  the  opinion  of  this  court  by  tbe 
Common  Serjeant  of  the  city  of  London  :— 

The  prisoner  was  indicted  at  the  September  seaaoos 
1860,  holden  for  the  jurisdiction  of  the  Central  Criminal 
Court,  under  the  statute  9  Geo.  4,  c  31,  s.  20,  u  for 
that  he,  on  the  19th  Aug.  1860,  at  the  parish  of  .VII 
Saints  Poplar,  did  take  and  cause  to  be  taken  one  Ana 
Butler,  an  unmarried  girl  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  fourteen  years  and  fire 
months,  out  of  tbe  possession  and  against  tbe  will  of 
Isaac  Bntler  her  father,  he  the  said  Isaac  Butler  th  n 
and  there  having  the  lawful  care  and  charge  of  ber, 
against  the  form  of  the  statute,  &c  and  against  tbe 


peace,' 


&c 


Tbe  statute  enacts  "that  if  any  person  shall  unlaw- 
fully take,  or  cause  to  be  taken,  any  unmarried  girl  being 
under  the  age  of  sixteen  years,  out  of  the  possessi-a  and 
against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her,  every 
such  person  shall  be  guilty  of  a  misdemeanour.*1 

It  was  proved  on  the  trial  that  on  the  17th  Aog.  the 
prisoner,  who  is  a  married  man  living  with  bis  wife, 
asked  the  girl  Ann  Butler  if  she  would  mind  going  est 
with  him  on  the  Sunday,  to  which  she  answered  "No." 
He  was  previously  well  known  to  her,  and  she  bad  os 
a  former  occasion  stayed  out  and  slept  with  him  for  a 
whole  night  away  from  her  home. 

On  Sunday  the  19th  Aug.,  in  fulfilment  of  her  en- 
gagement, she  went  and  met  the  prisoner  near  Poplar 
Church.  They  went  to  London  together,  and  spent 
three  days  in  visiting  places  of  public  entenainmeat, 
sleeping  together  at  night,  and  on  Wednesday  morniog 
the  22nd  Aug.,  on  getting  up,  the  prisoner  said  to  ber, 
"  111  go  to  work,  and  you  go  home."  They  then  sepa- 
rated, and  the  girl  went  home. 

The  father  of  the  girl  swore  that  his  daughter  *as 
absent  without  his  knowledge  and  against  his  will. 

In  answer  to  questions  which  I  left  to  them,  tbe 
jury  found  that  tbe  father  did  not  consent,  and  that  the 
prisoner  knew  he  did  not  consent,  that  the  pnsocer 
took  the  girl  away  from  him  in  order  to  gratify  bis 
passions,  and  then  allowed  her  to  return  home,  but  not 
with  a  view  of  keeping  her  away  from  her  home  per* 
manently.  Upon  this  finding  I  postponed  the  judg- 
ment, in  order  to  have  the  opinion  of  the  court  on  tbe 
case,  and  the  question  fur  the  opinion  of  the  court  ts 
whether,  on  the  facts  so  found,  any  offence  has  ben 
committed  under  the  statute. 

The  prisoner  being  unable  to  procure  bail,  remains  in 
custody.      T110MA8  Chambers,  Common  Serjeant 

No  counsel  appeared  for  the  prisoner. 

Sleigh  for  the  prosecution. — It  is  submitted  that  tbe 
conviction  was  proper.  Tbe  20th  section  of  tbe  9  Geo.  4, 
c  31,  is  to  be  read  in  connection  with  sects.  19  and  SI. 
Sect.  19  provides  for  a  person,  from  motives  of  mac, 
taking  away,  or  detaining  any  woman  against  ber  *3, 
with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be 
married  or  defiled  by  any  other  person.  And  sect  SI 
provides  for  the  leading,  taking  away,  decoying,  or 
enticing  away  or  detaining  any  child  under  tbe  are  of 
ten  years,  with  intent  to  deprive  the  parents  or  UM 
guardians  of  such  child  of  the  possession  of  such  cbiW, 
or  to  steal  any  article  about  the  person  of  tbe  child,  h 
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sect.  20  the  unlawfully  taking;  away  any  unmarried 
girl  under  sixteen  years  of  age,  out  of  the  possession  and 
against  the  will  of  her  parents,  is  made  an  offence,  and 
the  intent  is  immaterial.     [Cromptox,  J.— Suppose  a 
person  takes  a  girl  away  from  her  parent's  possession 
for  the  purpose  of  educating  her  in  another  religion, 
does  that  come  within  the  20th  section  ?    Or  if  a  man 
Bike  a  sign  to  a  girl  in  her  father's  cottage,  and  she 
comes  out  and  goes  away  with  him  for  a  short  time, 
would  that  be  within  the  section  ?    Is  it  not  a  question 
of  degree  ?]    Under  some  circumstances  the  cases  put 
would  fall  within  the  meaning  of  sect.  20,  which  was 
passed  to  protect  the  sacred  rights  of  parents  over  un- 
named girls  under  sixteen.     Any  act  by  which  all 
care  and  control  on  the  part  of  the  father  is  determined 
is  sufficient,  according  to  the  judgment  in  Reg.  v.  Monk- 
tdow,  6  Cox.  Crim.  Cas.  143;  22  L.  J.  115,  M.  C. 
In  Reg.  v.  Meadows,  1  Car.  &  Kir.  399,  where  one 
girl  persuaded  another  nndcr  sixteen  to  leave  her  nome 
and  accompany  her  to  London,  it  was  held  not  to  be  a 
ease  within  the  section,  otherwise  any  two  school  girls 
paying  truant  in  company  might  hare  been  indicted 
respectively  each  for  abducting  the  other.     [Cromp- 
T05,  J, — In  Reg.  v.  Manhtelow  the  parties  went  away 
without   any  intention   of  returning.]     That  was  so. 
If  the  taking  away  severs  the  possession  of  the  parents, 
that  is  all  the  statute  seems  to  contemplate.    If  the 
ghi  was  sixteen  years  old  all  but  one  day,  and  a  party 
takes  her  out  of  the  possession  of  her  parents,  the 
rtatute   would  certainly  apply.     [Bramwkll,  B. — 
What  is  the  meaning  of  l4  possession  of  the  father  ?  ~] 
Where  the  act  is  to  sever  the  possession,  so  that  he  no 
looker  has  the  care  and  control  of  his  daughter,  and  is 
against  the  will  of  the  father,  it  falls  within  the  section. 
It  may  be  that  each  case  must  be  judged  by  its  own 
facts,  and,  if  so,  here  it  is  submitted  the  evidence  was 
sufficient  to  bring  the  case  within  the  enactment. 

Ecus,  C.J. — We  are  of  opinion  that  this  convic- 
tion ought  to  be  affirmed.  The  statute  was  passed  for 
the  protection  of  the  parental  right  and  for  preventing 
unmarried  girls  from  being  taken  out  of  the  possession 
of  their  parents  against  their  will.  It  enacts  that  if 
■oy  person  shall  unlawfully  tike,  or  cause  to  be  taken, 
any  unmarried  girl  being  under  the  age  of  sixteen 
Tears,  out  of  the  possession  and  against  the  will  of  her 
father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  every  such  offender  shall 
be  guilty  of  a  misdemeanor.  It  is  clear  law  that  any 
deception  or  forwardness  on  the  part  of  the  girl  in  such 
cases  will  not  prevent  the  person  taking  her  away  from 
king  guilty  of  the  offence  created  by  this  enactment. 
The  difficulty  in  the  construction  of  the  statute  is,  what 
u  meant  by  taking  a  girl  out  of  the  possession  of  her 
father?  The  taking  a  girl  away  might  be  consistent 
*jth  the  possession  of  the  father,  if  the  girl  goes  away 
with  the  party,  intending  to  return  in  a  short  time ;  but 
where  a  person  takes  a  girl  away  from  the  possession 
of  the  father,  and  keeps  her  away  against  his  will  for 
inch  a  length  of  time  as  in  this  case,  keeping  her  away 
from  her  home  for  three  nights,  and  cohabiting  with 
ber  during  that  time,  we  think  that  the  evidence  jus- 
tified the  jury  in  finding  that  the  prisoner  took 
the  girl  out  of  the  possession  of  the  father  and 
against  his  will  within  the  meaning  of  the  statute. 
The  prisoner  took  the  girl  away  from  under  her  father's 
roof,  and  placed  her  in  n  situation  quite  inconsistent 
with  the  existence  of  the  relation  of  father  and 
daughter.  Our  judgment  in  this  case  is,  that  there 
was  evidence  which  justified  the  conviction— which  we 
consider  to  be  the  point  submitted  to  us — although  the 
prisoner  did  not  intend  to  keep  her  away  from  her 
home  permanently,  but  when  his  lust  was  gratified  to 
cast  her  from  him.  We  limit  our  judgment  to  the 
facts  in  this  particular  case.  It  may  be  that  a  state 
of  facts  might  arise  upon  which  the  offence  would  be 
complete  in  law  when  the  girl  passed  the  threshold  of 


her  father's  house,  as  when  she  is  taken  away  with  the 
intention  of  keeping  her  away  permanently.  We  do 
not  mean  to  say  that  a  person  would  be  liable  to  a  con- 
viction under  this  section  if  it  should  appear  that 
the  taking  was  intended  to  be  of  a  temporary  nature 
only,  or  for  the  purpose  of  taking  a  girl  and  placing 
her  in  some  situation  not  inconsistent  with  the  re- 
lation of  father  and  child.  It  is  sufficient  for  us  to 
say  that  there  was  evidence  in  this  case  which  justified 
the  conviction. 
The  rest  of  the  Court  concurring, 

_ _    Conviction  affirmed. 


Reg.  v.  James  Tongue. 
Embezzlement — Clerk  or  servant — Secretary  of  money- 
club — Suing  on  note  of  club  in  hit  own  name — Duty 
— 7  <JJ  8  Geo.  4,  c.  29,  «.  47. 
The  prisoner,  the  secretary  of  a  money-club,   was 
directed  by  the  club  to  sue  upon  a  Joint  promissory 
note,  the  property  of  the  club,  or  yet  better  security, 
and  the  note  was  handed  to  him  by  IP.,  the  treasurer, 
who  was  not  a  member  of  the  club,  and  who  at  the 
same  time  desired  tftat  his  name  should  not  be  used 
in  the  legal  proceedings.     The  prisoner  indorsed 
W.'s  name  on  the  no%  employed  an  attorney,  who 
issued  a  writ,  and  in  consequence  of  the  action 
money  was  paid  to  the  prisoner  by  one  of  the  Joint 
makers,  which  the  prisoner  fraudulently    withlteld 
from  the  club  and  appropriated. 
The  duties  of  the  prisoner,  according  to  tJte  rules  of 
the  club,  were  duties  cognate  to  tftat  of  receiving 
money  for  the  club,  but  tltat  duty  was  not  expressly 
named  in  the  rules : 
Held  (Crompton,  J.  dubitante),  that  the  prisoner  had 
received  the  money  as  servant  for  the  use  of  the 
club,  and  that  he  was  properly  convicted  of  embez- 
zlement: 
Held,  also  (affirming  Spencer's  case,  Russ.  i|  Ry.  299), 
that  the  employment  to  receive  money  on  this  occasion 
was  sufficient  to  constitute  an  employment   within 
the  meaning  of  the  7  <f  8  Geo.  4,  c.  29,  s.  45,  though 
receiving  money  was  not  the  prisoner's  usual  em- 
ployment, and  it  was  the  only  instance  in  which  he 
was  so  employed. 

Case  reserved  by  the  Recorder  of  Birmingham  for 
the  consideration  of  the  Court  of  Criminal  Appeal : — 
At    a  court   of  general  quarter   sessions,  held  at 
Birmingham,  on  the  11th  Jan.  1860,  James  Tongue 
was  charged  before  me,  as  appears  by  the  indictment 
hereto  annexed,  with  embezzlement. 
The  prisoner  pleaded  not  guilty. 
The  jury  found  their  verdict  against  the  prisoner. 
The  facts  were  these: — The  prisoner  was  secretary  to 
a  money-club,  held  at   the  house  of  Joseph  Whiles, 
Johnson's  Head  Inn,  Birmingham.    The  rules  of  the 
club,  which  were  printed,  and  a  copy  given  to  each 
member,  were  (as  far  as  they  are  material  to   the 
present  case)  as  follows : — 

Rule  2.  That  paymeut  of  one  night's  instalment 
shall  constitute  any  person  a  member,  approved  of  by 
this  society,  who  may  subscribe  for  one  or  more  shares. 
Club-night  to  mean  every  alternate  Monday. 

Rule  9.  Two  of  the  members  shall  act  as 
stewards  for  one  quarter,  in  rotation,  as  their  names 
appear  on  the  books. 

Rule  10.  Three  members  shall  be  appointed  for 
one  quarter  to  make  inquiries  as  to  the  sufficiency  of 
the  securities  proposed,  who  shall  make  their  report  on 
the  following  club  night.  That  the  said  committee 
shall  be  exempt  from  standing  as  stewards  in  rotation. 
Rule  12.  It  shall  be  the  duty  of  the  secretary, 
when  any  important  business  requires  it,  or  the  society 
tlunks  proper,  to  summon  by  circular  all  the  members 
to  a  special  meeting. 

Rule  17.  That  Mr.  Tongue  (the  prisoner)  be  ap- 
pointed secretary  to  this  society,  who  shall  receive  for 
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his  services  a  fair  remuneration,  to  bo  decided  by  the 
members,  and  shall  be  exempt  from  paying  the  refresh- 
ment money.  He  shall  make  the  promissory  notes  on 
demand,  and  shall  always  be  one  of  the  committee. 
Should  he  n«>t  attend  or  send  a  proper  person  to  act  fur 
him,  he  shall  forfeit  1*.  6dL 

Rule  21.  Mr.  J.  Whiles  shall  act  as  trustee,  during 
the  pleasure  of  the  society,  who  shall  sign  all  orders 
upon  the  treasurer  for  payments.  All  cheques  or 
orders  upon  the  treasurer  to  be  countersigned  by  the 
secretary. 

Rule  14.  All  moneys  belonging  to  this  society  shall 
be  lodged  in  the  district  bank,  and  the  proprietor  of 
the  house  be  deputy-treasurer  (during  the  clubs 
pleasure),  to  take  all  moneys  amounting  to  ten  pounds 
and  upwards  to  the  said  bank  to  be  deposited  by  him 
thus: — "No.  4.  Fifty  pounds;  society  held  at  Mr. 
J.  Whiles,  Johnson's  Head  Inn,  Edmund-street .n  The 
bank-book  to  be  l«id  before  the  society  each  club- night 

Rule  23.  No  alteration  shall  be  made  to  these 
articles  unless  notice  thereof  be  given  according  to 
article  12,  and  such  alteration  be  approved  of  by  a 
majority  of  the  members  then  present. 

The  practice  of  the  club  was  for  the  stewards  to 
receive  the  payments  of  members,  and  to  pay  over  such 
moneys  to  the  deputy-treasurer,  J.  Whiles,  and  for 
Whiles  to  retain  in  his  hands  all  the  moneys  and  secu- 
rities belonging  to  the  club,  the  i.otes  being  pasted  in 
the  book  called  the  bond-book,  which  remained  in  the 
custody  of  Whiles. 

In  the  month  of  April  1857  a  promissory  note  was 
made  by  one  Brough  as  principal,  and  by  Starkey  and 
Adcock  as  co-sureties,  for  the  sum  of  50/.,  payable  to 
the  order  of  J.  Whiles,  which  said  note,  the  property 
of  the  club,  was  by  order  of  the  club  taken  out  of  the 
bond-book  and  handed  to  the  prisoner  by  Whiles. 

In  consequence  of  doubts  as  to  the  solvency  of  the 
makers  of  the  note  in  question,  the  prisoner  was  directed 
by  the  club  then  in  meeting  assembled  to  sue  upon  the 
note  to  handed  to  him  by  Whiles,  or  to  get  better 
security  for  the  money  which  had  been  advanced 
upon  it. 

At  the  time  when  the  note  was  handed  to  the  pri- 
soner, Whiles  desired  that  his  name  should  not  be 
made  use  of  in  any  legal  proceedings. 

After  receiving  the  note  the  prisoner  indorsed  it  with 
the  name  of  Whiles,  and  employed  an  attorney,  who 
issued  a  writ  against  the  makers  of  the  note,  at  the 
suit  of  the  prisoner. 

In  consequence  of  the  action  so  brought  Adcock,  one 
of  the  joint  makers  of  the  note,  paid  to  the  prisoner  two 
several  sums  of  30J.  and  10/.,  the  moneys  charged  in 
the  indictment 

Henry  Jenkins  and  the  other  parties  mentioned  in 
the  indictment,  except  Whiles,  were  members  of  the 
club.    Whiles  was  net  a  member. 

The  prisoner,  on  several  occasions  after  the  receipt  of 
the  moneys  in  question,  denied  such  receipt,  and  alleged 
In  answer  to  inquiries  made,  that  he  had  not  received 
the  money  on  the  note,  but  had  obtained  a  better  secu- 
rity from  Brough. 

It  was  proved  that  the  prisoner  had  received  these 
several  moneys.  The  prisoner,  after  the  receipt  of  the 
moneys  in  question,  returned  the  note  to  Whiles  as 
unpaid,  and  the  note  was  repasted  in  the  bond-book. 

I  put  the  following  questions  to  the  jury : — 

1 .  Did  the  prisoner  receive  the  moneys  in  question  ? 

2.  Ought  he  to  have  paid  them  over  to  the  club? 

3.  Did  he  withhold  them  from  the  club  frauduently  ? 
The  jury  specially  found  each  of   such  questions 

agninst  the  prisoner,  and  also  found  him  guilty 
generally. 

The  court  having  grave  doubts  of  the  validity  of  a 
conviction  on  the  evidence  above  set  forth,  respited 
judgment  and  discharged  the  prisoner  upon  bail. 

The  questions  are— 


1.  Was  the  prisoner  clerk  or  servant  within  the 
meaning  of  the  statute  7  &  8  Geo.  4,  c  29,  a.  47  ?  or, 
was  he  a  person  employed  for  the  purpose  of  receiving 
the  money  in  question  ?  or  was  lie  a  person  employed 
in  the  capacity  of  a  clerk  or  servant  ? 

2.  Was  the  money  in  question  received  by  the 
prisoner  by  virtue  of  his  employment  or  in  his  capacity 
of  clerk  or  servant  ? 

3.  Was  the  money  in  question  received  by  tbc 
prisoner  for  or  in  the  name,  or  on  the  account  »f  his 
master  or  masters?  M.  D.  Hill,  Recorder. 

Gibbons  fur  the  prisoner.— The  conviction  vu 
wrong.  On  the  face  of  the  note  it  appears  that  it  vis 
indorsed  to  the  prisoner,  and  tho  legal  effect  of  the  in* 
dorsement  was  to  pass  the  property  in  the  note  to  the 
prisoner.  And  this  the  club  intended  to  do,  so  as  to 
enable  him  to  sue  upon  it  He  could  only  sue  upon 
the  note  as  attorney  or  as  the  holder.  Not  being  quali- 
fied to  sne  as  attorney,  he  could  sue  only  as  principal 
and  holder  of  the  note.  As  holder,  he  was  legally  the 
owner,  and  clothed  with  all  the  legal  accessories  to 
ownership.  The  club  had  divested  themselves  of  all 
legal  proprietorship  in  the  note,  and  only  retained  aa 
equitable  right  to  it,  which  a  court  of  law  can  take  n> 
notice  of.  In  respect  of  the  note  and  suing  upon  it,  the 
prisoner  was  not  tho  servant  of  the  dub  within  the 
meaning  of  the  7  &  8  Goo.  4,  c  29,  s.  47.  He  wai 
the  only  person  who  could  have  taken  money  oat  of 
court,  or  controlled  the  action,  or  entered  satisfaction 
on  the  roll.  [Hill,  J. — Was  not  Whiles'  indorse- 
ment necessary  to  make  him  owner  ?  The  prisoner 
wrote  Whiles1  name  upon  the  note.]  There  was  a 
delivery  of  the  note  to  him  by  Whites,  and  that  roost 
be  taken  to  have  been  for  the  purpose  of  passing  the 
property  in  the  note  to  him.  If  he  had  indorsed 
Whiles*  name  fraudulently,  it  would  have  been  a  for- 
gery. It  is  not  disputed  that  the  prisoner  had  the 
authority  of  Whiles  to  sue  upon  it  Then,  having  em- 
ployed an  attorney  to  bring  the  action,  the  prisoner 
became  liable  for  the  costs,  and  that  gave  him  a  pro- 
perty in  the  note  till  the  costs  were  paid.  If  the  pri- 
soner had  given  a  release  in  the  action,  instead  of 
receiving  the  money,  he  could  not  have  been  made  liable 
in  any  way :  {Reg.  v.  jSorru,  1  Den.  C.  C.  344.)  The 
most  that  the  prisoner  did  was  to  make  an  improper 
use  of  his  position  as  secretary. 

O'Brien  for  the  prosecution. — It  is  an  assumption 
not  wan  anted  in  law,  that  the  property  in  the  note 
passed  to  the  prisoner  when  it  was  handed  over  to 
him.  The  prisoner  was  the  servant  of  the  dab ;  he 
was  appointed  by  a  rule  of  the  club  and  received  a 
salary.  Halts  case,  1  Moo.  C.  G.  474,  shows  that  the 
prisoner  as  secretary  held  the  note  as  the  servant  of  the 
club.  The  club  and  the  prisoner  stood  and  acted  is 
the  relation  of  master  and  servant  in  this  transaction. 
The  club  directed  him  to  sue  upon  the  note,  or  get  bet- 
ter security,  and  when  they  asked  him  about  the 
receipt,  the  prisoner  denied  the  receipt  of  the  money, 
and  said  that  he  had  got  better  security.  If  the  note 
had  been  indorsed  with  the  authority  of  the  club  in 
order  that  the  note  might  be  sued  on,  it  would  still 
have  been  the  property  of  the  club,  and  he  would  hare 
held  it  as  their  servant  If  it  was  indorsed  without 
their  authority,  the  prisoner  could  not  by  that  fraudulent 
indorsement  acquire  any  property  in  the  note  The 
prisoner  had  no  right  to  employ  an  attorney  to  sue  for 
himself,  but  only  for  the  club.  The  note  was  is  his 
possession  as  servant  of  the  club,  and  that  was  the 
possession  of  the  club,  and  no  property  passed  to  him 
in  the  note. 

Gibbons  in  reply. 

Erle,  C.  J.— I  am  of  opinion  that  the  conviction 
ought  to  be  affirmed.  The  first  question  is,  whether 
the  prisoner  received  the  money  in  the  character  of* 
clerk  or  servant.  He  was  secretary  to  the  club,  awl 
hired  at  a  salary ;  and  his  duties  are  stated  with  some 


MAGISTRATES'   CASES. 


239 


C.  Cas.  RJ 


Attknborouoii  v.  Page. 


[Arches. 


detail  in  the  case  sent  to  iw.     It  does  not  appear  to  be 
one  of  bis  specified  duties  to  receive  money ;  bat  he 
!ud  several  duties  to  perform  connate  to  the  loceiving  of 
money,  viz.,  to  make  applications  for  interest  or  in- 
stalments doe,  and  for  better  security  or  part  payment. 
If  the  ordinary  duties  of  a  person  in  the  employ  of 
another  are  proximately  connected  with  the  receiving 
of  roon»y,  the  receipt  of  money  for  his  employer,  and 
appropriation   of    it    to  his  own    use,   would    make 
liirn   liable    to    the    charge    of    embezzlement.      It 
was  so  bid  down   in    Sjtencer's  case,  Russ.   &   Ry. 
309.      And  it   Is  sufficient  if  there  was  a  specific 
euplurmcnt    to     receive    money    on    one    occasion 
only.     The    case    sccm.i    to    mc,  therefore,  to  fall 
within  the  statute   as  far  as  tho  prisoner's  employ- 
ment as  a  servant  is  concerned.     Then  was  ho  within 
the  statute  as  far  as  relates  to  the  receipt  of  tho 
money?      Had    he    a    right    to    the   repayment  of 
the    loan,    and    to    hold   the    money    as    collateral 
security   for    the    costs?      If    this     had     been     a 
mere  loan,  and  the  prisoner  had  been  sent  to  apply  fur 
the  money,  or  for  better  security,  I  think  there  would 
tare  been  no  doubt  that   tho  receipt  would  have  been 
for  the  use  of  the  club.     The  strength  of  Mr.  Gibbons1 
argament  wa«,  that  the  prisoner  had  a  cause  of  action 
on  the  promissory  not*.     Now  what  passed   between 
the  dub  and  the  secretary  had  not  the  effect  of  pissing 
tiic  absolute  property  in  the  note  to  him  as  against  tho 
chb ;  that  gave  only  a  limited  anthority,    i  e.  to  sue 
Ofwn  it     As  between   him  and  the  club,   there  is 
nothing  to  show  that  they  authorised  him   to  receive 
the  money,   and   become  the  absolute  owner  of  the 
Bote ;  and  I  take  the  finding  of  the  jury  to  have 
affirmed  the  question  put  to  its,  "  Was  the  money 
received  by  the  prisoner  for  or  in  the  name,  or  on  the 
account,  of  his  master  or  masters  ?"     The  jury  have 
fuanJ  that  the  prisoner  had  no  lien  on  the  money  in 
the  capacity  of  plaintiff,  or  as  making  himself  liable  for 
the  costs  of  the  action.    The  conduct  of  the  prisoner  is 
clear;  he  was  acting  fraudulently,  for  when  asked  about 
it  he  declared  on  several  occasions  that   he  had  not 
received  the  money  on  the  note. 

Cromttox,  J. — I  must  own  that  I  am  in  the  same 
position  as  the  recorder  who  has  sent  this  case  to  us,  in 
entertaining  some  doubt  as  to  the  conviction.  The 
prisoner  must  be  made  out  to  be  in  the  capacity  of  a 
clerk  or  servant.  In  the  present  case  it  is  not  con- 
tended that  by  his  general  employment  ho  was  autho- 
rised to  receive  money.  The  cases  have  gone  to  a  con- 
siderable length  on  this  point,  and  it  has  been  held  that 
if  a  prisoner  received  money  as  a  clerk  or  servant  on 
<*ie  particular  occasion,  that  woul.l  do.  My  brother 
Erie  has,  I  think,  used  the  right  expression,  that  the 
receipt  of  the  money  must  be  upon  a  duty  cognate  to 
bis  general  duties.  My  doubt  is,  whether  tho  money 
».«  received  by  virtue  of  nny  of  the  dutioi  for  which 
the  prisoner  was  employed.  There  being  a  discussion 
about  the  payment  of  the  note,  it  was  handed  over  to 
the  prisoner,  and  Whiles  desired  that  his  nnmo  should 
not  be  made  use  of  in  any  legal  proceedings  upon  it 
The  prisoner  then  indorsed  the  note  with  the  name  of 
Whiles.  It  would  be  too  much  to  say  that  by  indorsing 
Whiles'  name  he  was  guilty  of  forgery ;  and  I  think 
that  here  we  ousht  to  take  the  note  as  properly  in- 
Awsed  to  the  prisoner.  Tho  prisoner  then  employed  an 
attorney  to  sue  for  him  upon  the  i.ote.  My  doubt  is 
whether  he  was  a  clerk,  or  servant,  or  agent  when  he 
vas  suing  in  his  own  name  upon  the  note.  Can  we 
consider  him  as  the  mere  machinery  used  by  the  club  ? 
The  transaction  was  one  per  se,  and  not  of  cvery-day 
occurrence,  and  the  law  of  embezzlement  is  not  to  be 
extended  to  cases  not  cognate  to  the  general  employ- 
ment as  clerk  or  servant.  This  one  particular  circum- 
fttince  of  suing  on  the  note  makes  it  desirable  to  throw 
that  duty  on  the  prisoner  which  he  accepted.  I  also 
have  some  doubt  whether  the  prisoner  can  be  said  to 


have  received  the  money  for  the  use  of  the  club.  Being 
the  party  in  the  suit,  I  should  have  thought  that  he  re- 
ceived it  for  himself,  to  hand  over  tho  balance  after 
deducting  the  costs  of  the  action. 

Br  am  well,  B. — I  think  the  conviction  should  be 
affirmed.  Tho  first  point  is,  whether  the  prisoner 
received  this  money  as  a  clerk  or  servant,  or  by  virtue 
of  an  employment  in  tho  nature  of  a  clerk  or  sen-ant. 
Suppose  a  man  hired  for  a  definite  service  as  clerk  or 
servant,  and  employed  to  receive  rent,  it  is  extremely 
improbable  that  bo  received  as  clerk  or  sonant  If  in 
this  case  there  was  any  finding  or  evidence  of  a  defi- 
nite set  of  duties,  of  which  the  one  in  question  was  not 
one,  I  should  share  tho  doubt  of  my  brother  Crompton. 
But  I  doubt,  under  the  circumstances,  whether  that 
can  be  conceded  to  be  so.  The  prisoner  was  appointed 
secretary  to  the  club,  and  I  do  not  find  anywhere  any 
specification  of  his  duties.  The  office  of  secretary 
may  comprise  many  miscellaneous  duties.  I  sec  nothing 
inconsistent  with  his  duties  when  he  was  told  by  the 
club  to  receive  the  money  as  their  sonant.  I  think  that 
there  was  evidence  that  he  was  so  employed,  and  that  that 
fact  is  concluded  by  tho  finding  of  the  jury.  I  cannot 
think  that  he  received  the  money  for  himself,  or  that 
the  law  proceedings  make  any  difference.  The  bringing 
of  the  action  was  mere  machinery  to  obtain  the  money, 
and  the  money  when  received  was  on  account  of  his 

* 

employers.  He  sued  that  ho  might  receive  the  money 
for  his  masters,  and  if  he  made  himself  liable  for  nny 
costs,  of  which  I  see  no  evidence  at  all,  he  had  no  right 
to  employ  the  attorney  and  incur  them.  I  therefore 
think  that  the  prisoner  was  made  out  to  bo  the  servant 
of  the  prosecutors,  and  that  he  received  tho  money  for 
them,  and  that  he  must  bo  held  to  have  embezzled  it. 

Channel!,,  B.— I  also  think  that  the  conviction 
must  bo  affirmed.  Did  the  prisoner  stand  in  the  rela- 
tion of  clerk  or  secretary  to  the  club  ?  It  may  be  that 
the  office  of  secretary  does  not  necessarily  carry  with 
it  the  duty  of  receiving  money  for  the  club ;  but  here 
it  is  found  that  the  prisoner  was  employed  by  the  club 
to  sue  upon  tho  note,  or  get  better  security ;  and  Spen- 
cer $  case  is  an  authority  to  show  that  a  duty  to  receive 
money  in  a  single  instance  is  sufficient  The  suit  was 
mere  machinery  for  obtaining  the  money  for  the  club. 

Hill,  J. — I  am  of  tho  same  opinion. 

Conviction  afirmed.(a) 


COURT  OF  ARCHES. 

Wednesday,  Nov.  28. 

(Before  Dr.  Lusiiixgtox.) 

Attenbouough  v.  Page. 

Church-rate. 

A  vestry  was  held  for  the  purpose  of  making  a  church- 
rate.  An  estimate  was  produced;  objections  were 
made  to  some  of  the  items,  which  were  rejected  by 
a  majority  of  the  ratepayers  present.  A  poll  teas 
demanded,  and  taken  on  the  following  day,  when  there 
appeared  to  be  117  votes  for  the  rate  un/l  twenty- 
five  against  it. 

The  payment,  however,  was  resisted  by  the  appellant 
on  the  around  that  the  rate  was  made  on  the  assess- 
ment for  the  poor-rate,  which  was  m*t  a  just 
and  equal  rate.  Proof  of  inequality  of  rating  having 
been  produced,  it  was 

Held,  that  a  church-rate  acquired  no  talidity  by  being 
made  according  to  the  assessments  for  the  poor-rates, 
and  that  the  rate  in  question  being  upon  the  evidence 
unequal,  it  was  bad  ani  could  not  be  enforced. 
Dr.  Deane,  Q.O.  and  Dr.  Spinks  for  the  appellant. 
Dr.  Twiss,  Q.C.  and  Dr.  SwaUy  for  tho  respondent. 
The  facts  are  sufficiently  stated  in  the  head  note  and 

judgment. 

(a)  It  Is  not,  therefore,  now  necessary  to  prove  that  tue 
prisoner  received  the  money  In  his  usual  employment. 
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Beg.  v.  Gossk  axd  Cabteb. 


[Q.  B. 


Dr.  Lushingtox. — A  church-rate  acquired  no  valid- 
ity by  being  in  conformity  with  the  poor-rate.     The 
statute  which  directs  the  mode  in  which  a  poor-rate 
shall  be  made  is  silent  as  to  a  church-rate.  A  poor-rate 
being   laid  upon  nearly  the    same    properties  as   a 
church  rate,  and  almost  always  for  a  much  larger 
amount,  the  acquiescence  of  a  parish  in  such  a  poor- 
rate  furnished  presumptive  evidence  that  the  rate  had 
been  justly  and  equitably  made,  and  consequently  that 
a  church-rate  made  on  the  same  basis  was  a  just  and 
equal  assessment.     A  poor-rate  may  be  illegal  and  void 
by  the  provisions  of  the  statute,  and  yet  a  church-rate 
made  on  the  same  assessment  may  be  valid.     This 
requires  some  explanation.     The  statute  enacts  that  a 
poor-rate  shall  be  made  according  to  the  full  rateable 
value,  and  declares  that  if  not  so  made  such  poor-rate  shall 
be  null  and  void.    There  is  no  statute  to  govern  church- 
rates.  If  a  church-rate  be  just  and  equal,  as  upon  a  moiety 
of  the  rental  throughout  the  parish,  it  would  be  valid, 
though  a  poor-rate  so  made  would  be  by  the  statute 
invalid.      Acquiescence  in  a  poor-rate  furnishes  a  pre- 
sumption in  favour  of  a  church-rato  made  on  the  same 
basis,  and  so  it  does  also  for  another  reason,  because 
tho  presumption  is  that  the  law  has  been  complied 
with,  and  the  law  requires  an  equal  assessment ;  but 
the  presumption  may  be  rebutted  by  evidence.     A 
statute  is  not,  as  wc  all  know,  always  obeyed,  and  in 
the  case    of   poor-rates  very  often  violated.      It  is 
averred  that  the  assessment  is  unequal  and  unjust.   If 
the    assessment  be   substantially    unequal,    it   must 
be    unjust   and    illegal.      That    is    the     issue    the 
court  has  to  try.    I  have  used  the  expression  "  sub- 
stantially unjust  '*  because  perfect  equality  is  utterly 
unattainable,   and  the  law  requires  no  such  impossi- 
bility.    If  there  is  a  substantial  inequality,  it  matters 
not  what  the  cause  of  such  inequality  may  be— whether 
the  omission  of  property  that  ought  to  be  rated,  or  the 
underrating  some  and  overrating  others.     The  court 
is  bound  to  express  its  opinion  upon  the  validity  of 
the  rate,    and  it    cannot    pronounce  a  rate   to    be 
valid    which    from    any  cause  is  substantially  un- 
equal   The  issue  is  not  whether  Mr.  Attenborough 
is  correctly  rated  with  regard  to  the  annual  value  of 
the  property  he  occupies,  but  whether  also  the  other 
parishioners  are  adequately  rated.    (He  then  reviewed 
the  pleading:*,  and  the  evidence  adduced  on  both  sides, 
as   to  the  value    of    the  properties    on  which  the 
rate  was  made.)     The  oral  testimony  was  very  con- 
flicting, and  it  was  by  the  documentary  evidence  alone 
that  he  could  be  guided  in  his  decision.     The  poor- rate 
assessment  on  the  basis  of  which  the  church-rate  of 
1857  was  made,   appeared  to  have  been  made  about 
twelve  or  eighteen  years  before  that  time,  and  modified 
according  to  the  altered  value  of  the  properties  as* 
aessed.     It  was  admitted  that  in  1859  a  poor-rate  was 
made,  and  a  church-rate  was  made  unanimously  on  the 
basis  of  that  assessment.     He  then,  after  contrasting 
the  value  of  the  properties  as  assessed  for  the  church- 
rate    in    1857    and    in    1859,    said    the   rates  so 
greatly  differed  that  it  would  be  absurd  to  suppose 
that  the  difference  altogether  arose  from  anything 
that  took   place    between    those    years.    It    clearly 
appeared  from  a  comparison  of  the  two  assessments 
that  the  assessment  of  1859  had  not  only  altered  the 
ratings  of  1857,  but  had  also  altered  them  in  widely 
different  proportions ;  hence  it  followed  that  the  assess- 
ment of  1859  being  based  on  the  poor-rate,  and  con- 
firmed, and  therefore   being  just  and  equal,  it  was 
impossible  that  the  assessment  of  1857  could  have 
been  correct     The  question  remaining  is,  whether  the 
assessment  of  1857  is  so  unequal  as  to  be  substantially 
unjust,  and  void  the  rate.      It  is  a  question  of  degree. 
This  question  cannot  depend  upon  the  merely  nominal 
amount  of  difference  to  any  individual,  for  that  would 
be  to  make  the  validity  of  a  church-rate  depend  upon 

Tbetber  the  rate  was  large  or  small— whether  the 


parishioner  was  a  large  or  small  occupier.  It  is  mani- 
fest that  the  justice  of  a  rate  cannot  depend  on  such 
considerations.  The  errors  must  be  substantial,  and, 
if  substantial,  then  justice  points  out  imperatively 
the  course  which  must  be  taken.  As  to  the  state 
of  the  law,  I  may  observe  that  the  Legislature 
has  afforded  every  facility  for  the  poor-rate  being 
made  upon  an  equitable  principle.  The  statute 
directs  upon  what  basis  and  according  to  what  rules 
poor-rates  shall  be  made.  The  most  ample  opportu- 
nity is  given  to  persons  overrated  to  obtain  redress,  and 
the  means  of  collecting  the  rates  arc  certain  and  speedy. 
Church-rates  have  existed  fr.m  time  immemorial,  but 
the  circumstances  of  the  country  have  changed,  and  since 
the  53  Geo.  3,  as  to  tho  collection  of  the  rates  where 
the  validity  is  not  disputed,  not  one  statute  has  been 
passed  facilitating  the  nuking  a  rate,  allowing  a  just 
opportunity  t<i  individuals  to  complain  and  obtain  re- 
dress foroverratiiig,  or  affording  any  remedy  for  any  just 
demand,  save  the  cumbrous  and  obsolete  proceedings  of 
the  Ecclesiastical  Court,  It  is  my  opinion  that,  if  church- 
rates  are  to  be  maintained,  the  means  ought  to  be  af- 
forded of  doing  justice.  There  ought  to  be  a  rule 
on  which  the  assessment  should  be  founded,  means  te 
collect  that  assessment,  and  an  expeditious  and  cheap 
mode  of  recovering  the  rate.  In  this  case  I  am  com- 
pelled to  say  that  I  cannot  pronounce  for  the  rate,  as  it 
is  founded  on  an  erroneous  and  unequal  basis,  not  con- 
sistent with  justice :  but  I  do  not  consider  this  a  case  in 
which  I  can  give  costs.  Judgment  accordingly 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Joiix  Tnoimox,  T.  W.  Sauxdrb*.  and  C  J.  B 
llKKraunr,  Eaqra,,  liarristers-at-Law. 


Monday,  Nov.  19. 
Brg.  r.  Gosse  and  Carter  (Justices  of  Surrey). 
Certiorari— Sui saner s  Removal  Act  1855— 18  if  19 
Vict,  c.  121,  **.  7,  22—  Order  of  justice*  for  pay- 
ment of  expenses  for  works  out  of  highway-rate. 
The  powtr  given  to  justices  by  seeL  7  of  the  Nuisances 
Ibmoval  Act  1 855,  to  mate  orders  for  the  payment 
of  expense*  incurred  by  the  local  authority  in  exe- 
cuting the  Act  is  not  to  be  resorted  to  until  the  meau 
given  by  the  22nd  section  of  the  Act  for  defivyieg 
expense*  for  structured  work*  have  been  exhausted. 
The  39<A  section  of  the  Act,  taking  away  the  rrit 
of  certiorari,  i*  not  applicable  when  the  justieet 
have  acted  without  jurisdiction,  and  contrary  to  the 
Act 

Chirth  showed  cause  against  a  rule  for  a  certiorari 
to  bring  up  an  order  of  Mr.  Gosse  and  Mr.  Carter,  two 
of  the  justices  of  Surrey,  in  the  Epsom  division,  made 
on  the    16th   May  last,    directing  the    surveyor  of 
highways  of  Ewell  to  pay  over  502/.  4s.  3*/.  out  of  the 
highway-rates  to  tho  local  board  constituted  at  E*ell 
under  the  Nuisances  Removal  Act  1855,  for  England, 
for  sewerage  and  structural  works  done  by  such  board, 
and  which  they  claimed  under  the  7th  section  of  the 
said  Act  to  have  paid  them  out  of  the  highway-rates. 
The  affidavit  of  the  applicant  stated  that  he  was  a 
landowner  and  ratepayer  of  the  parish  of  Ewell,  in  the 
county  of  Surrey.    A  committee  in  the  parish  was 
constituted  in  1856  or  1857  under  the  Nuisances  Re- 
moval Act  for  England  1855,  of  which  James  Josh- 
Blake  was  chairman,  and  soon  after  they  commenced 
to  make  a  large  drain  or  sewer.     These  works  were 
done  by  order  of  the  chairman  of  the  committee,  with- 
out any  magistrates'  order  or  any  order  of  two  jurfio* 
directing  payment  thereof,  and  no  assessment  hail  be** 
made  on  the  houses  of  parties  benefited  by  the  drain. 
The  committee  had  expended  on   this  work  between 
500i.  and  600/.    Such  drain  only  benefited  the  pro- 
prietors whose  lands  adjoined  tho  same,  and  did  no* 
benefit  the  applicant    The  chairman  of  the  KuYaoca 
Committee  had  given  orders  to  Mr.  Hards,  one  of  the 
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G.B.] 


Leoo  v.  Pardoe. 


[C.  B. 


nrrejon  of  highway*,  and  who  was  also  ono  of  the 
committee,  to  pa y  a  sum  of  502/.  As.  3d  on  account  of 
the  structural  works,  and  Mr.  Hards  had  paid,  at  va- 
rioni  times,  the  said  sum  out  of  the  money  in  his  hands 
collected  from  the  highway-rates.  The  said  surveyor 
bad  attended  before  the  justices  of  Surrey  to  pass  the 
accounts  of  the  surveyor  of  highways  or  waywardens, 
and  on  the  11th  April  last  the  applicant,  Mr.  Hobman, 
attended  as  a  ratepayer,  and  objected  to  the  passing  of 
tach  accounts.  On  that  occasion  Mr.  Hards  stated 
that  about  300/.  had  been  expended  on  highway  and 
about  500/.  on  sanitary  improvements,  ordered  by  the 
said  Nuisances  Removal  Committee,  but  it  appeared 
that  there  had  been  no  order  of  justices.  And  it  far- 
ther appeared  that  the  said  sum  had  been  discharged 
oat  of  the  highway-rates  without  any  order  of  justices, 
aod  the  justices  struck  out  of  the  surveyors*  accounts 
the  said  sum  of  502/.  4s.  3d. 

On  the  16th  May  Mr.  Blake,  the  chairman  of  the 
Xaisances  Removal  Committee,  applied  to  the  magis- 
trates then  present  for  an  order  on  the  surveyor  of  high- 
vara,  and  this  order  was  then  made.  The  first  ques- 
tion to  be  considered  is,  whether  this  is  such  a  charge 
as  the  committee  have  power  to  impose  ;  and  if  that 
he  so,  then  it  is  said  that  there  was  a  means  provided 
for  payment  which  was  to  be  exhausted  before  the 
highway-rate  couM  be  resorted  to.  The  Nuisances 
Removal  Act,  18  &  19  Vict,  c  121,  8.  7,  provides  for 
the  defraying  expenses  of  executing  the  Act ;  and  the 
question  is,  whether  it  was  intended  that  the  highway- 
rate  should  be  resorted  to  till  other  means  were  ex- 
hausted. The  committee  was  duly  appointed,  and  the 
sorreyor  of  highways  constituted  one  of  the  com- 
mittee; and  they  in  truth  have  everything  in  their 
own  control,  and  there  was  no  necessity  to  go  to  the 
justices  to  make  this  order,  in  which  case  it  will  be 
merely  useless,  which  is  no  ground  for  quashing  it ; 
the  only  object  of  making  the  highway  overseer  one  of 
the  committee  is  to  give  the  overseers  a  command  over 
money  required  for  contemplated  improvements.  The 
question  is,  whether  the  benefit  derived  is  a  public 
benefit  or  not.  [Cockbubn,  C.J.-— A  person  con- 
tributing to  the  highway-rate  may  receive  no  benefit 
from  the  sewerage.]  The  question  of  its  being  a 
general  or  a  special  charge  is  for  the  committee ;  the 
justices  made  this  order  on  the  application  of  the  com- 
mittee, and  they  are  the  proper  persons  to  inquire 
vbetber  the  order  was  proper,  and  if  so,  they  had 
power  to  make  it.  If  their  order  is  merely  ministerial, 
they  are  bound  to  make  it  for  any  amount  for  which  it  is 
*sked.  The  writ  of  certiorari  is  taken  away  by  the 
39th  section. 

Baekkjf  contra. — An  order  of  this  sort  cannot 
legally  be  made  by  the  justices  when  no  resort  has 
U*q  had  to  the  fund  primarily  provided  by  the  Act 
°f  Parliament  The  principle  of  tho  Act  is  this,  that 
persons  creating  nuisances  shall  pay  for  their  removal ; 
and  wliere  considerable  structural  works  are  carried 
cut,  tho  persona  benefited  thereby  are  to  be  assessed  to 
contribute  to  the  expense  of  such  works.  The  22nd  sec- 
tion provides  how  the  meansof  payment  are  to  be  obtained 
for  such  works,  and  to  such  means  the  committee  is 
hound  first  to  resort ;  and  it  is  the  duty  of  the  justices, 
before  making  such  an  order  as  this,  first  to  ascertain 
that  the  primary  means  pointed  out  by  the  Act  have 
been  exhausted.  The  section  referred  to  limits  the  rate 
to  be  made  to  1*.  in  the  pound ;  and  only  when  that 
is  exhausted  can  the  highway- rate  be  resorted  to. 
(He  was  stopped  by  the  court.) 

Cockbuen,  C  J. — I  think  it  is  clear,  looking  at  these 
affidavits,  that  this  improvement  was  within  the  22nd 
section  of  the  Act,  and  that  it  follows  that  the  fund 
pointed  out  by  that  section  is  the  one  primarily  liable 
to  meet  the  expenditure.  It  is  not  necessary  to  say 
whether  the  highway-rate  is  to  be  resorted  to  as  an 
auxiliary  rate ;  it  is  enough  to  say  that  the  primary 
Mag.  Cas. 


fund  is  liable.  Then  it  is  said  that  the  39th  section 
takes  away  our  jurisdiction ;  but  I  do  not  think  that 
objection  can  avail.  That  section  says'  that  no  order 
shall  be  quashed  or  set  aside  for  want  of  form,  nor 
shall  any  order  or  other  proceeding  done  in  relation  to 
the  execution  of  tho  Act  be  removed  by  certiorari ;  but 
that  only  relates  to  matters  as  to  which  justices  have 
jurisdiction.  Here  it  cannot  be  said  that  the  justices 
have  power  to  make  an  order  directly  contrary  to  tho 
Act  of  Parliament,  and  therefore  this  order  cannot  bo 
a  proceeding  within  the  39th  section.  I  think  tho 
order  is  bad,  and  that  the  rule  should  be  absolute. 
Hill  and  Blackburn,  JJ.  concurred. 
Rule  absolute  for  certiorari  to  issue;  order  to  be 
quashed  on  the  return  thereof,  (a) 


COURT  OF  COMMON  BENCH. 

Reported  by  Daniel  Thomas  Evans  and  W.  Matd,  Eaqra, 
Barrlsters-aULaw. 


Nov.  14  and  22. 
Lego  (appellant)  v.  Pabdoe  (respondent). 
Appeal  from  justices  under  20  <f  21  Vict.  c.  43 — Game 
Act,  1  <f  2  Will.  4,  c.  32— Trespass  in  pursuit  of 
game — Claim  of  title  ousting  jurisdiction. 
Where  an  information  was  laid  against  defendant  for 
trespassing  in  pursuit  of  game,  contrary  to  1  <f  2 
WilL  4,  c.  32,  s.  30,  and  the  defendant  set  up  a 
right  to  shoot,  but  offered  no  evidence  in  support  of 
his  claim,  the  justices  dismissed  the  information,  on 
the  ground  that  a  question  of  right  was  thus  raised, 
on  which  they  had  no  power  to  adjudicate.      On 
appeal  under  20  $  21  Fief.  c  43 : 
Held,  that,  as  the  justices  believed  there  was  a  bondfde 
question  of  title  in  question,  they  came  to  a  proper 
conclusion. 

This  was  a  case*  stated  for  the  opinion  of  the  court, 
under  the  2nd  section  of  20  &  21  Vict.  c.  43.  At  a 
petty  sessions  holden  at  Bridport,  in  and  for  the  division 
of  Bridport,  in  the  county  of  Dorset,  on  the  26th  Sept 
1859,  before  three  justices  of  the  peace  in  and  for  tho 
said  county,  an  information  preferred  by  John  Legg, 
hereinafter  called  the  respondent,  under  sect.  30  of  tho 
statute  1  &  2  Will.  4,  c  32,  charging  "  for  that  he  the 
said  respondent,  on  the  12th  Sept  then  inst,  at  Hook, 
in  the  said  county,  did  commit  a  trespass  by  entering 
and  being  in  the  daytime  on  land  in  the  occupation  of 
the  said  appellant  in  search  or  pursuit  of  game  or 
rabbits,  contrary  to  the  statute  in  that  case  made  and 
provided,"  was  heard  and  determined  by  the  said  jus- 
tices, and  upon  such  hearing  they  dismissed  the  infor- 
mation. 

At  the  hearing  of  the  aforesaid  information,  it  was 
proved  on  the  part  of  tho  informant,  the  appellant  in 
this  appeal,  that  he  resided  at  Hook,  in  the  said  county, 
that  he  rented  a  field  called  Ragg's-close,  parcel  of  the 
manor  of  Hook,  with  other  lands  there,  of  M.  James 
Mintern ;  that  the  game  and  rabbits  on  such  lands  were 
not  in  any  way  reserved,  and  that  his  landlord,  who 
himself  was  a  lessee  of  the  said  lands,  gave  him  a  right 
over  the  same ;  that  no  one  had  any  right  to  enter  or  be 
on  any  such  lands  in  search  or  pursuit  of  game  or  rab- 
bits without  his  (the  appellant's)  leave ;  that  on  the 
12th  Sept  last  the  respondent  did  enter  and  was  on 
Ragg's-close  for  that  purpose,  without  the  leave  of 
the  appellant.  On  tho  part  of  the  defendant,  the 
respondent  in  this  appeal,  it  was  not  denied  that  he 
was  on  RaggVclose  for  the  purpose  aforesaid,  hut  evi- 
dence waa  given  that  he  was  there  by  permission  of 
the  Bev.  Paulet  Mildmay  Compton,  who  stated  he  had 
made  a  parol  arrangement  with  Lord  Sandwich  for  the 

(a)  It  Is  important  to  note  the  decision  Incidentally  made 
In  this  ease,  tint  certiorari  U  still  a  remedy,  where  justices 
have  acted  without  jurisdiction.  It  had  been  much  ques- 
tioned whether  It  was  not  entirely  taken  away  by  sect  89. 
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shooting  at  Hook,  and  that  he  therefore  claimed  the 
right.  Not  the  least  evidence  was  offered  to  show  that 
Lord  Sandwich  had  any  right  or  claim  to  the  shooting 
over  the  lands  in  the  appellant's  occupation,  or  that 
the  landlord,  Mr.  Mintern,  could  not  give  the  game 
and  rabbits  to  the  appellant.  No  evidence  was  given 
that  the  respondent  had  any  game  certificate  or  other 
licence  to  sport. 

It  was  contended  on  behalf  of  the  respondent,  that 
the  justices  had  no  right  to  adjudicate  on  the  charge, 
for  that  the  respondent  acted  under  a  supposition  that 
he  had  a  right  to  do  the  act  complained  of,  and  that 
the  act  not  being  wilful  and  malicious,  their  jurisdiction 
was  ousted  under  7  &  8  Geo.  4,  c  30,  s.  24.  The 
justices  being  of  opinion  that  the  respondent  in  com- 
mitting the  said  trespass  on  the  said  close  did  so  in 
pursuance  of  the  permission  of  the  said  P.  M.  Comp- 
ton,  who  be  believed  was  entitled  to  the  right  of  sport- 
ing thereon,  gave  their  determination  against  the  ap- 
pellant in  the  manner  before  mentioned,  conceiving  that 
there  was  a  question  of  right  between  the  parties, 
which  they,  as  justices,  had  no  power  to  adjudicate  on. 
The  questions  of  law  arising  out  of  the  above  state- 
ment therefore  were  the  following:  First,  were  the 
justices  empowered  in  law,  and  ought  they  to  have 
convicted  the  respondent  in  respect  of  the  said  tres- 
pass ?  Secondly,  was  their  jurisdiction  taken  away, 
and  were  they  empowered  to  make  the  order  against 
the  appellant  dismissing  the  information;  or  were 
there  no  circumstances  or  evidence  before  them  depriv- 
ing them  of  their  right  to  adjudicate,  and  ought  they 
to  have  exercised  jurisdiction  and  to  have  convicted  ihe 
respondent  ? 

Kingdon  for  the  appellant. — The  justices  have  de- 
cided erroneously  upon  the  points  reserved  by  the  case. 
The  1  &  2  Will.  4,  c.  32,  s.  30,  recites  that  u  after 
the  commencement  of  this  Act,  game  will  become  an 
article  which  may  be  legally  bought  and  sold,  and  it  is 
therefore  just  and  reasonable  to  provide  some  store 
summary  means  than  now  by  law  exist,  for  protecting 
the  same  from  trespassers,"  &c.  It  is  then  enacted 
that  "  if  any  person  whatsoever  shall  commit  any  tres- 
pass by  entering  or  being  in  the  daytime  upon  any  land 
in  search  or  pursuit  of  game,  &c.,  such  person  shall,  on 
conviction  thereof,  before  a  justice  of  the  peace,  forfeit 
and  pay  such  sum  of  money  not  exceeding  2JL,  as  to 
the  justice  shall  seem  meet,  together  with  the  costs  of 
conviction.  Provided  always,  that  any  person  charged 
with  such  trespass  shall  be  at  liberty  to  prove  by  way 
of  defence  any  matter  which  could  have  been  a  defence 
to  an  action  at  law  for  such  trespass,"  &c  The  general 
rule  that  where  property  or  title  is  in  question  the 
jurisdiction  of  justices  of  the  peace  to  hear  and  deter- 
mine in  a  summary  manner  is  ousted,  does  not  apply 
in  the  present  case.  The  Act  empowers  the  justices 
to  decide  the  whole  matter.  [Erlk,  C.J. — The  point 
was  considered  in  Reg.  v.  Crtdland\  7  E.  &  B.  853.] 
The  question  is,  whether  a  claim  of  title  is  sufficient  to 
oust  the  jurisdiction  of  the  justices.  In  the  case  mentioned 
Erie,  J.  says :  "  I  strongly  incline  to  the  opinion  that 
the  true  meaning  of  the  statute  is,  that  the  justices 
ought  to  try  whether  the  defendant  entertained  an 
honest  belief  that  he  had  a  title ;  and  if  he  had  such 
belief  he  ought  not  to  be  convicted ;  I  think  that  in  a 
criminal  statute  trespass  means  an  intended  trespass.'* 
(He  referred  to  II or  den  v.  Porter,  7  C.  B.,  N.S.,  641.) 
The  principle,  however,  is  laid  down  in  Calcraft  v. 
GObs,  5  Term  Rep.  19.  That  was  an  action  for 
penalties  under  game  laws,  for  shooting  and  having 
no  right ;  and  courts  have  always  held  that  questions 
of  title  could  not  then  be  entered  into.  Kenyon,  G.  J. 
Baying,  that  where  a  party  has  even  a  colourable  title 
only  to  a  manor,  a  penal  action  is  not  a  mode  of  pro- 
ceeding by  winch  they  will  investigate  it  "  But  here 
nothing  of  the  sort  is  even  pretended ;  for  it  is  ad- 
mitted on  the  part  of  the  defendant,  that  the  plaintiff 


was  the  lord  of  the  manor.    .  .  .  Bat  it  has  been  said 
that  the  servant  acted  bond  /da,  and  therefore  had  not 
incurred  the  penalty  of  the  statute.    The  servant,  in- 
deed, chose  to  trust  to  what  his  master  told  him  on  the 
subject;  but  as  the  master  had  no  right,  or  eves 
colour  of  title,  it  is  no  justification  to  the  servant." 
The   Act  of   WilL  4  is   no  doubt  directed  against 
ordinary  poachers ;   and  here  the  party  is  not  sack 
a    person.      It    appears   from     the   case,   however, 
that  the  magistrates  came  to  their  determination  on  the 
proviso  of  the  24th  section  of  7  &  8  Geo.  4,  c  SO 
(the  Malicious  Injuries  Act) :  "  Provided  always  that 
nothing  herein  contained  shall  extend  to  any  case  where 
the  party  trespassing  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  the  act  complained 
of,  nor  to  any  trespass  not  being  wilful  and  maJkroos, 
committed  in  hunting,  fishing,  or  in  the  pursuit  of  game, 
but  that  every  such  trespass  shall  be  punishable  in  the 
same  manner  as  before  the  passing  of  this  Act"   The 
information  not  bein£    laid  under  that  statute,  bat 
under    the    late  Act  of  Will.  4,  it  was  manifestly  so 
error- to  decide  under  the  Act  of  Geo.  4.    The  next 
question  is,  was  there  any  claim  of  title,  supposing 
that  to  be  sufficient,    to    oust    the   jurisdiction  of 
the    magistrates?      It    is    submitted     there    wis 
not.     The    case   states   that   the    respondent  vai 
shooting  by  permission  of  the  Rev.  P.  M.  Oomptoo, 
who  stated  in  evidence  that  he  had  made  a  parol 
arrangement  with  Lord  Sandwich,  but  no  proof  vat 
offered  that  Lord  Sandwich  had  any  right  whatever.  If 
this  is  a  sufficient  claim  of  title,  any  poacher  may 
come  forward  with  a  like  story.     It  is  not  enoogfe 
to  state    before   the   justices,    "I    have   a    title;" 
but    the  justices  must  see   that  there  is  at  least 
a    colourable   title.    Reg.  v.  Bmrnaby%  2  Ld.  Kara. 
900,  cited  by  Erie.  J.  in  CridtamTs  case,  confirms 
this  view.     Holt,  C  J.   agreed  that  without  doubt,  if 
the  defendant  had  but  a  colour  of  title,  the  justices  bad 
no  jurisdiction  in  the  cause.    [Btum,  J.— Do  joe 
contend  that  under  the  30th  section  it  is  not  s  crime? 
Wiluams,   J. — The  6th  section  says  that  the  party  is 
lable  to  an  action  for  trespass  by  him  committed  is 
search  or  pursuit  of  game.]    The  46th  section  allows 
civil  actions,  where  no  criminal  proceedings  have  bees 
taken  under  the  provisions  of  the  Act    The  37th  and 
38th  sections  contains  provisions  in  regard  to  penalties. 
The  12th  section  makes  the  tenant  liable  to  a  penalty 
for  killing  the  game,  where  the  right  is  in  tlte  landlord. 
.[Williams,  J. — Suppose  the  tenant  is  ignorant  of  the 
clause  in  his  lease  forbidding  the  killing  of  game ; 
how  then  ?]     It  is  submitted  that  the  rule  still  holds 
good.    Then  the  party  summoned  under  this  Act  b 
bound  to  show  a  defence  which  would  have  bees  a 
good  defence  to  an  action  at  law  for  the  trespass,  except 
that  the  leave  and  licence  of  the  occupiers  shall  not  be 
a  defence  where  the  right  is  in  the  landlord.   The 
object  of  this  Act  is  to  enable  the  justices  to  hear  and 
decide  the  whole  question,  as  appears  from  the  reetal 
of  the  30th  section.    This  is  made  clearer  by  the  3Mb 
section,  which  shows  who  are  not  included  within  the 
Act.     [Byles,  J. — Suppose  one  shooting  accidental!/ 
allows  shot    to  go  over    a   neighbour's    property?] 
Even  then  the  party  would  be  liable,    as   may  be 
inferred  from  Reg.  v.  Pratt,  4  E.  &  B.  860.    Bat 
even  if  it  had  been  shown  that  Lord  Sandwich  had 
a  title,  it  would  be  no  answer,  as  the  11th  section  pro- 
vides that  the  party  authorised  to  shoot  shall  haie  a 
game  certificate ;  and  here  no  evidence  was  gives  of 
such  s  certificate,  which  the  42nd  section  shows  it  was 
the  duty  of  the  defendant  to  prove,  and  not  of  the 
prosecutor  to  deny.    As  to  innocence  of  intention,  be 
referred  to  Reg.  v.    Woadrow,    15  M.  &  W.  404. 
[Eule,  C.  J.— 1  have  always  thought  that  in  proceedings 
under  the  excise  laws,  n>  innocence  of  intention  anils. 
Btles,  J.  cited  Hearne  v.  Gariom,  28  L.J-,M.  C, 
where  dangerous  goods  had  been  sent  by  railway,  with* 
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oat  giving  notice  of  their  character.    Mens  rea  held 
necessary  to  conviction.] 

Kantahe  for  the  respondent — It  is  contended  on 
toe  other  aide  that  the  justices  were  bonnd  to  enter 
into  the  question  of  respondent's  title  to  shoot, 
by  virtue  of  the  provisions  in  the  30th  section  of  the 
1  &  2  WilL  4,  c  32,  although  it  is  admitted  that  in 
all  other  cases  the  allegation  of  a  bond  fids  right  is 
sufficient  to  oust  the  jurisdiction  of  magistrates.  Here 
the  respondent  believed  he  had  a  right  to  shoot. 
[Eblk,  C  J. — Mere  belief  of  a  right  where  there  is  no 
foundation  of  one,  will  not  do.  Mr.  Compton  no  doubt 
Uxmght  he  bad  a  right,  when  there  was  not  the 
shadow  of  a  right]  The  justices  heard  the  reference 
to  Lord  Sandwich,  whom  they  might  know  to  be  the 
lord  of  the  manor.  Campbell,  C  J.,  in  Reg.  v.  Cridland, 
says:  "Though  no  evidence  of  title  was  actually 
offered,  it  was  quite  clear  that  a  bond  fide  claim  of 
title  was  set  up,  and  when  such  a  claim  is  set  up,  it 
teems  to  me  that  justices  have  no  longer  jurisdiction  to 
proceed  to  a  summary  conviction."  [Erle,  C.J. — 
There  it  was  known,  and  no  evidence  was  necessary.] 
The  question  is,  whether  there  is  a  bond  fide  claim  of 
title,  and  that  depends  on  the  evidence  of  the  clergy* 
nun,  who  stated  that  he  had  made  a  parol  arrange- 
ment with  Lord  Sandwich  for  the  right  of  shooting. 
The  respondent,  therefore,  having  obtained  tho  per- 
mission of  Mr.  Compton  to  shoot,  had  an  honest 
belief  that  be  had  the  right  to  shoot  accordingly. 
To  show  that  the  ordinary  rule  as  to  colour  of  title 
ousting  jurisdiction  does  not  apply,  reference  is  made 
to  the  words  of  the  30th  section  of  tho  Act  nnder 
which  the  information  is  laid,  that  any  person  u  shall 
be  at  liberty  to  prove,  by  way  of  defence,  any  matter 
which  would  have  been  a  defence  to  an  action  at  law  for 
toch  trespass,  save  and  except,"  &c  But  this  proviso  is 
disposed  of  in  the  judgment  of  Reg.  v.  Cridland. 
Coleridge,  J.  says  that  •*  it  may  be  that  a  defendant 
might,  by  virtue  of  this  provision,  compel  justices  to 
try  a  question  of  title ;  but  it  by  no  means  follows  that 
justices,  of  their  own  inclination  and  against  the  will 
of  a  defendant,  may  determine  on  his  title  to  estates. 
If  they  are  not  so  compelled  the  ordinary  rule  must  pre- 
Tafl."  Next,  this  is  a  criminal  proceeding :  (Cattcl  v. 
Ireson,  1ELB.&  £1.  91 :  27  L.  J.  167,  M.  C.)  It 
lies  on  the  other  side  to  show  guilty  knowledge.  The 
cue  of  Reg.  v.  Prati  has  been  mentioned,  and  it  is 
noticed  in  the  judgment  of  Afordcn  v.  Porter,  It  is, 
no  doubt,  true  that  the,  statement  by  the  defendant  in 
that  case,  as  to  his  ignorance  of  the  law,  usually  gives 
no  excuse ;  but  here  a  bond  fide  claim  is  set  up.  And 
it  is  submitted  that  a  claim  of  title  has  been  made  suf- 
ficient to  oust  the  jurisdiction  of  the  justices.  [Eble, 
CJ. — The  notion  that  imprisonment  and  hard  labour 
may  possibly  ensue  on  disobedience  to  a  statute,  has 
often  caused  that  statute  to  be  held  a  criminal  one,  but 
I  am  not  disposed  to  assent  to  it  entirely.] 

Kingdom  in  reply. — Before  this  statute  there  was  no 
statute  against  trespassing  in  pursuit  of  game  in  the 
daytime.  The  7  &  8  Vict,  c  30,  s.  24,  punishes 
malicious  trespass,  but  it  contains  a  provision  as  to  the 
party  trespassing  acting  under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  do  the  act  complained  of, 
and  also  as  to  a  trespass  in  pursuit  of  game,  which  is 
to  be  dealt  with  as  was  formerly  the  practice.  Then 
comes  the  1  &  2  WilL  4,  c  32,  which,  in  the  30th 
section,  recites  that  it  is  just  and  reasonable  to  pro- 
ride  some  more  summary  means  than  now  by  law 
exist  This  Act  abolishes  a  distinction  that  formerly 
existed ;  the  later  Act  makes  it  a  trespass  simpliciter, 
and  it  need  not  be  malicious.  The  justices  carefully  avoid 
Baying  that  the  defendant  had  a  right,  for  they  state 
that  he  set  up  a  right  from  a  person  who  was  only  sup- 
posed to  have  authority  to  grant  the  right.  It  is  for 
the  other  side  to  show  that  the  jurisdiction  is  ousted. 

Cur.  ado,  vulL 


Nov.  22.— Erlk,  CJ.  delivered  the  judgment  of 
the  court. — As  wo  understand  the  statement  of  facta 
in  this  case,  the  justices  dismissed  the  summons  be- 
cause, in  their  judgment,  the  question  of  title  was 
raised  bond  fide,  and  because,  under  the  words  of  the 
30th  section  of  the  statute  1  &  2  Will.  4,  c  32,  the 
point  was  not  for  their  determination,  conceiving  that 
there  was  a  question  of  right  between  the  parties  which 
they  had  no  power  to  adjudicate  on,  on  this  ground  wo 
affirm  their  decision.  If  the  question  of  title  was  bond 
fide  raised,  they  took  the  right  course  in  dismissing  the 
complaint  according  to  Reg.  v.  Cridland,  7  E.  &  B. ; 
and  Morden  v.  Porter,  7  C.B.,  N.S.  The  facts  tending 
to  raise  tho  question  of  title  are  extremely  scanty,  and 
the  case  would  have  been  more  satisfactory  if  some  fur- 
ther evidence  of  the  title  supposed  to  be  in  question 
had  been  given,  so  as  to  ascertain  whether  Lord  Sand- 
wich claimed  in  respect  of  the  land,  or  of  the  manor,  or 
of  any  other  right,  and  whether  there  was  a  colour  for  the 
claim ;  still,  it  is  a  matter  which  the  justices  had  to  de- 
termine, and  we  cannot  say  they  were  wrong.  If  the 
justices  wished  to  raise  the  question  whether  tho  defen- 
dant ought  to  have  been  discharged  because  he  believed 
be  had  a  right  to  enter  on  the  land,  and  so  bad  no  in- 
tention to  trespass,  we  have  not  so  understood  the  case* 

Judgment  for  respondent*  (a) 


Nov.  19  and  20. 
Bradshaw  v.  Vauohtox. 

A  certificate  given  wider  9   Geo.  4,  c.  3,  ss.  27,  28, 
upon  the  withdrawal  of  a  charge  by  the  complainant, 
it  a  bar  to  an  action. 
The  plaintiff  having  been  assaulted  by  the  defendant) 
laid  an  information  before  a  magistrate,  who  granted 
a  summons  and  fixed  the  hearing  of  the  complaint 
for  a  certain  day ;  before,  however,  the  day  arrived, 
the  plaintiff  gave  notice  to    the  defendant  that  he 
should  withdraw  the  charge.     On  the  day  appointed 
for  the  hearing  the  defendant  appeared  before  the 
magistrate  and  claimed  a  certificate  under  the  Act, 
which  was  given : 
Held,  that  this  certificate  was  a  bar  to  an  action  after- 
wards brought  for  the  assault. 
This  was  an  action  tried  on  the  11th  Aug.  last,  at 
the  County  Court  of  Shropshire,  Madeley,  brought  by 
the  plaintiff,  who  was  a  minor,  and  who  sought  to  re- 
cover damages  for  an    assault  alleged  to  have  been 
committed  upon  him  by  the  defendant  on  the  13th 
June  last. 

Two  defences  were  relied  upon :  first,  a  justification 
on  the  facts ;  and,  secondly,  a  certificate  of  magistrates 
of  dismissal  under  9  Geo.  4,  c  31,  ss.  27,  28.  In 
support  of  the  second  ground  of  defence  the  following 
facts  were  proved  on  the  part  of  the  defendant : — 

"On  the  18th  June  last  the  plaintiff  went  before  a 
magistrate  for  the  county  of  Salop,  and  on  oath  pre- 
ferred an  information  against  the  defendant,  of  which 
the  following  is  a  copy.  (Here  the  information  is  set 
out.) 

The  summons  was  accordingly  issued  by  the  magis- 
trate to  the  defendant,  requiring  him  to  appear  at  the 

(a)  The  question  whether,  tn  any  particular  Instance  the 
claim  of  title  ousts  Jurisdiction  Is  extremely  difficult  for 
justices  to  determine,  and  this  case  does  not  help  them  out 
of  the  difficulty,  it  does  not  suffice  that  such  a  claim  be 
set  up,  the  justices  must  bo  satisfied  that  It  to  offered  bona 
fide,  though  they  are  not  to  inquire  If  It  be  a  good  claim,  for 
thtt  would  be  to  try  the  title  Itself.  The  question  they  sheuld 
ask  themselves  is  this :  "  Is  the  claim  of  title  raised  bona  fide, 
or  only  as  a  pretence  to  escape  our  Jurisdiction?"  And  this  they 
may  try  by  Inquiring  into  the  nature  of  the  claim,  for  the 
purpose  of  satisfying  themselrcs  if  it  has  a  real  foundation. 
But  they  should  not  go  beyond  this.  If  satisfied  that  a 
claim  realtif  exists,  they  are  bound  to  dismiss  the  complaint 
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public  office,  at  Shiffnal,  on  the  5th  Jalj  lust,  to 
answer  the  information  and  summons  served  on  him  on 
the  20th  Jane,  and  on  the  3rd  July  a  notice  was  served 
on  the  defendant,  of  which  the  following  is  a  copy : — 

"  To  Mr.  Thomas  Vaughton. 

"  I  hereby  give  yon  notice,  that  the  summons  issued 
against  yon  on  the  complaint  of  Charles  Bradshaw  is 
withdrawn,  and  that  yon  need  not  attend  at  the  petty 
sessions  to  be  held  at  Shiffnal,  on  Friday  the  6th  of 
July  1860.    Dated,  &c 

"  Thomas  Bradshaw,  the  father  and  next  friend 
of  Charles  Bradshaw." 

Charles  Bradshaw  was  a  boy  of  ten  years  of  age,  and 
his  father  acted  for  him  in  the  matter. 

Notwithstanding  this  notice,  the  defendant  attended 
the  petty  sessions  in  obedience  to  the  summons  with  his 
attorney,  and  requested  the  plaintiff  might  be  called  to 
support  his  complaint. 

The  plaintiff  was  called,  but  did  not  appear  in  per- 
son or  by  attorney. 

The  defendant's  attorney  then  requested  the  magis- 
trates to  grant  the  defendant  a  certificate  of  dismissal, 
under  9  Geo.  4,  c  81,  ss.  27,  28,  on  the  ground  that 
the  offence  had  not  been  proved ;  stating  that  he  be- 
lieved it  was  the  intention  of  the  plaintiff  to  bring  an 
action  against  the  defendant  for  the  assault  The 
magistrates  objected  to  grant  a  certificate  of  dismissal 
on  that  ground,  as  the  case  had  not  been  heard ;  but, 
at  the  earnest  request  of  the  defendant's  attorney, 
granted  the  following  certificate  stating  the  facts,  to 
enable  the  defendant  to  raise  the  question  as  to  the 
effect  of  such  certificate,  if  it  should  become  necessary 
for  him  to  do  so : — 

41  County  of  Salop,  to  wit— Be  it  remembered  that 
on  the  18th  day  of  June  1860  complaint  was  made 
before  J.  L.,  one  of  her  Majesty's  justices  of  the  peace 
In  and  for  the  said  county  of  Salop,  by  Charles  Brad- 
shaw, of  the  pariah  of  Albrighton,  in  the  county  of  Salop, 
for  that,  on  the  13th  day  of  June  1860,  at  the  parish 
of  Boninghall,  in  the  county  of  Salop,  Thomas  Vaugh- 
ton, of  Little  Whiston,  gentleman,  did  unlawfully  assault, 
beat  and  ill-treat  the  said  C.  B.t  and  the  said  justice 
thereon  issued  his  summons  to  the  said  T.  V.,  requiring 
him  to  appear  before  such  two  or  more  of  her  Majesty's 
justices  of  the  peace  for  the  said  county  of  Salop  as 
should  be  present  at  the  petty  sessions  to  be  held  at  the 
public  office  in  Shiffnal,  in  the  said  county,  on  Friday, 
the  6th  day  of  July  1860  to  answer  the  said  com- 
plaint, and  the  said  summons  so  issued  by  the  said  jus- 
tice was  duly  served  on  the  said  T.  V.  on  the  20th 
day  of  June  last,  requiring  him  to  appear  on  the  day 
last  above  mentioned  to  answer  such  complaint  And 
whereas,  after  the  issuing  and  service  of  the  said  sum- 
mons, to  wit,  on  the  3rd  day  of  July  1860,  T.  B.,  the 
father  of  the  above-named  C.  B.,  did  cause  a  notice  to 
be  served  upon  Thomas  Vaughton,  of  which  the  follow- 
ing is  a  copy : — [Here  the  notice  as  given  above  is  set  oat] 

"And  now  at  this  day,  to  wit,  on  the  6th  day  of 
July  1860,  the  said  Thomas  Vaughton  appeared 
before  us,  the  undersigned  justices  present  at  the  said 
petty  sessions ;  but  the  said  C.  B.?  although  duly  called, 
did  not  appear,  whereupon  the  said  T.  V.  claimed  to 
have  the  said  complaint  dismissed,  and  we  do  therefore 
dismiss  the  same.  (Signed)  "  U.  C. 

"  G.  W.w 
^  No  notice  was  given  by  the  defendant  to  the  plain- 
tiff of  his  intention  to  attend  the  petty  sessions  and 
apply  for  a  certificate,  nor  was  any  application  made  by 
the  plaintiff  to  the  magistrate  to  withdraw  the  sum- 
mons, but  notice  was  given  by  the  plaintiff  to  the 
magistrates'  clerk  to  the  said  petty  sessions  that  he  had 
withdrawn  the  summons  and  given  notice  to  the  defen- 
dant to  that  effect. 

In  charging  the  jury  the  judge  told  them  that,  in  his 
opinion,  as  a  matter  of  law,  the  certificate  above  set 
cut,  and  relied  op  by  the  defendant,  was  no  bar  to  the 


action;  and  that  if  they  thought  that  the  plaintiff  had, 
upon  the  facts  furnished  as  to  the  assault,  made  out 
a  case  to  their  satisfaction  for  damages,  they  ought  to 
give  him  such  fair  and  reasonable  damages  as  they 
thought  fit 

The  jury  found  a  verdict  for  25JL  and  the  defendant 
gave  notice  of  appeal 

The  question,  therefore,  for  the  opinion  of  the  eoart 
is,  whether  or  not  the  said  certificate  operated  as 
a  bar  to  the  plaintiff's  right  of  action  by  virtue  of  the 
statute. 

Scotland,  for  the  appellant,  cited  Tumticfifir.  Teii, 
5  C.  B.  530;  JUg.  v.  Robinson,  12  Ad.  &  EH  672; 
Cottar  v.  Hethcrimgton,  5  Jur.  N.  S.  985 :  as  to  costs, 
JL  v.  Stamper,  1  Q.  B.  119.) 

Phipson  for  the  respondent — There  was  no  hearing 
in  this  cast) — a  hearing  means  when  the  whole  case  is 
beard,  not  one  side  only. 

Scotland  in  reply.  CStr.  ad*.  raft. 

Nov.  20.— Eklb,  GJ.  now  delivered  judgment— 
In  this  case,  which  was  argued  yesterday  by  Mr.  Scot- 
land, the  material  facts  of  this  appeal  are,  that  the 
plaintiff  laid  an  information  for  an  assault  under  tin 
statute  of  Geo.  4,  and  took  out  a  summons  requiring 
defendant  to  attend  before  the  justices  at  petty  sessions, 
which  was  served  on  him ;  the  plaintiff  afterwards,  and 
before  the  day  of  hearing,  by  his  agent,  gave  notice  to 
the  defendant  not  to  attend,  and  to  the  magistrates' 
clerk  that  he  should  not  attend ;  that  on  the  day,  the 
defendant  attended  and  claimed  to  have  the  informa- 
tion dismissed,  and  a  certificate  of  dismissal  granted, 
although  the  plaintiff  was  absent;  the  magistrate* 
granted  the  certificate  showing  these  facts,  and  the 
question  is,  whether  it  bars  this  action  for  the  same 
assault  ?  The  statute  authorises  the  magistrates  to 
give  a  certificate,  if  on  the  hearing  they  deem  the  charge 
not  proved ;  and  at  first  it  seemed  difficult  to  say  that 
they  had  heard  the  matter  at  alL  But  we  were  pressed 
with  the  case  of  Tunniclife  v.  Tedd\  5  C.  B.  553, 
where  this  court  lays  down,  as  principles,  that  the  in- 
formation is  the  commencement  of  a  criminal  proceeding 
analogous  to  an  indictment,  and  the  summonsistbe  act  of 
the  magistrates  on  the  behalf  of  the  public;  that  the  part/ 
who  begins  the  criminal  information  cannot  withdraw 
from  it  leaving  it  pending ;  but,  on  the  contrary,  that 
the  party  charged  has  the  right  to  force  it  on  to  a 
conclusion ;  and  that  if  at  the  time  for  concluding  the 
case  the  informant  offers  no  evidence  in  support  of  the 
charge,  it  ought  to  be  dismissed,  and  such  dismissal  is 
the  result  In  that  case  the  informant  attended  at  the 
return  of  the  summons,  and  when  it  was  called  on  the 
defendant  pleaded  not  guilty,  and  was  ready  with  bis 
witnesses;  and  then  the  informant  said  he  should 
withdraw  from  the  case  and  bring  an  actum ;  and  there- 
upon the  magistrates  chose  to  certify.  In  the  area- 
ment  of  the  case  it  is  said  that  the  hearing  begins  when 
the  plea  is  pleaded  and  issue  is  joined ;  and  we  have 
had  to  consider  whether  we  could  distinguish  the  pre- 
sent case  on  the  ground  that  the  informant  did  sot 
attend,  though  a  formal  plea  was  not  taken,  and  so  no 
issue  joined.  After  consideration,  it  seems  to  us  the 
principles  of  the  judgment  above  mentioned  do  aot 
authorise  us  to  rely  on  this  distinction.  It  was  held 
that  the  informant  cannot  withdraw,  and  the  defen- 
dant has  a  right  to  a  decision,  and  that  if  the  inform- 
ant says  he  withdraws,  the  case  is  heard,  and  the 
information  dismissed,  and  the  power  to  certify  is  gives, 
if  the  magistrates,  in  their  discretion,  choose  to  grant 
it  Here,  although  the  informant  was  not  present  to 
express  orally  he  withdrew,  his  writing  was  to  that 
effect;  and  if  he  absent  himself  with  an  intention* 
withdrawal,  his  act  ought  to  leave  to  the  defendant  ai 
the  rights  which  arise  on  any  withdrawing  ofthe 
charge.  In  Rex  v.  Stamper,  a  case  under  the  Bastardy 
Act  then  in  force,  it  was  decided  that  an  appficatiai 
duly  entered  with  the  clerk  of  the  court,  entitW  the 
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patative  father,  when  the  case  was  called  on,  to  claim 
»  dismissal,  and  that  such  a  dismissal  was  a  hearing 
entitling  bun  to  costs,  although  the  applicant  did  not 
attend  to  support  the  application;  and  a  certificate 
wis  granted.  We  feci  bound  by  these  cases  to  hold 
that  it  barred  the  action,  and  our  judgment  is  there- 
fore for  the  appellant.  • 

Judgment  for  the  appellant,  (d) 
Attorney  for  the  respondent,  Smallwood. 


Friday,  Nov.  9. 

Harris  (appellant)  v.  Jexxs  (respondent). 

Lords  Day  Observance  Act— 11  <f  12  Vict.  c.  49, 
«.  1  and  4 — "Fermented  or  distilled  liquors? — Made 
vines, 

A  retailer  of  British  or  made  taints,  compounded  of 
sweets  and  alcohol,  is  liable  to  conviction  under  11  ^  12 
Vict  c  49,  /or  selling  such  articles  to  others  than 
bona  fide  travellers,  during  the  hours  of  morning 
service  on  Sunday* 

BjstatU  #12  Vict  c,  49,  s.  I,  no  licensed  victualler 
or  person  licensed  to  sell  beer  by  retail,  to  be  drunk 
either  on  or  off  the  premises,  or  **  other  person," 
shall  open  his  house  for  the  sale  of  wine,  beer,  **  or 
other  fermented  liquors"  or  sell  the  same,  on  Sun- 
day, before  half-past  twelve  p.m.,  except  for  refresh- 
*ent  for  travellers.  By  sect  4,  no  person  shall 
open  any  house  or  place  of  public  resort  for  the 
sale  of  fermented  or  distilled  liquors,  or  sell  therein 
such  liquors,  before  half-past  twelve  p.m.,  except  as 
refreshment  for  travellers. 

The  appellant,  who  is  a  retailer  of  made  or  British 
wines,  sold  to  respondent,  not  being  then  a  traveller, 
oh  Sunday,  at  11.30  cm.,  a  half  pint  of  made  wine, 
called  "port  wine,  which  contained  one  ounce  of 
alcohol  in  four  ounces  of  the  mixture,  and  which  a 
professional  chemist,  who  was  examined,  declared  to 
be  a  fermented  liquor.'"  The  magistrates  convicted 
him  under  the  statute,  and  inflicted  a  penalty,  holding 
that,  whether  he  was  within  the  1st  section  or  not,  he 
was  clearly  within  the  4th  section : 

Held,  that  the  conviction  was  right,  the  words  "  other 
person  "  in  the  4th  section  comprehending  all  persons 
other  than  those  specified  in  the  first  section. 

The  17  f  18  VicL  c.  79,  dots  not  repeal  thell  <f  12 

Vict  c  49,  as  appears  to  have  been  held  by  two  of  the 

judges  in  Beg.  v.  Whiteley,  3  //.  #  N.  143.     Per 

Belts,  J. :  There  is  some  mistake  in  the  report  of  that 

law. 

This  was  a  case  stated  by  way  of  appeal  from  the 
decision  of  magistrates,  under  20  &  21  Vict.  c.  43, 
for  the  opinion  of  this  court. 

By  stat.  11  &  12  Vict  c.  49,  s.  1,  "No  licensed 
victualler  or  person  licensed  to  sell  beer  by  retail  to  be 
drank  on  the  premises,  or  not  to  be  drunk  on  the  pre- 
mises, or  other  person,  shall  open  his-  house  for  the 
sale  of  wine,  spirits,  beer,  or  other  fermented  or  dis- 
tilled liquors,  or  sell  the  same,  on  Sunday,  before  half- 
past  twelve  p.m~,  except  for  refreshment  for  travellers." 

(a)  It  had  been  long  a  matter  of  doubt  in  magistrates' 
eoarta  whether  a  certificate  of  dismissal  could  be  claimed, 
shhooch  the  charge  had  not  been  heard,  some  magistrates 
isnaAoit,  and  some  granting  It.  This  case  has  settled  the 
Hettion  la  the  aflrmetive;  and  it  does  this  by  establishing  a 
principle  which  may  be  of  much  wider  application,  and  which 
Owrttore  It  would  be  as  well  for  magistrates  to  bear  in  mind, 
vte*  that  the  Information  Is  the  commencement  of  a  pro- 
.  eeedtag  In  the  nature  of  an  Indictment,  which,  ones  laid, 
the  complainant  cannot  withdraw,  and  the  party  charged 
tacoasaroently  a  right  taa  formal  acquittal,  and  the  con- 
en  acquittal  both  In  costs  and  certificate. 


By  sect.  4,  u  No  person  shall  open  any  house  or 
place  of  public  resort  for  the  sale  of  fermented  or 
distilled  liquors,  or  sell  therein  such  liquors,  before  the 
hour  of  half-past  twelve  p.m.,  except  as  refreshment 
for  travellers." 

On  Saturday,  28th  April,  the  appellant  Cleopas 
Harris  was  charged  before  us  the  undersigned  justices 
of  the  peace  for  the  borough  of  Birmingham,  with 
having,  on  Sunday  the  15th  April,  before  half- past 
twelve  p.m.,  to  wit,  at  half-past  eleven  a.m.«  unlaw- 
fully sold  to  one  George  Jenns  (the  respondent)  a  certain 
quantity  of  fermented  liquor,  to  wit,  one  half-pint  of 
"  made  wine,"  in  a  certain  house  and  place  of  public 
resort,  situate,  &c,  the  said  George  Jenns  not  being 
then  a  traveller,  &c. 

The  evidence  was,  that  on  the  day  and  at  the  hoar 
named  in  the  summons  the  said  George  Jenns  was  at 
the  shop  of  the  appellant,  who  is  a  retailer  of  made  or 
British  wines,  that  he  asked  appellant,  who  was  serv- 
ing customers  in  the  shop,*  for  half  a  pint  of  port 
wine,  and  that  he  thereupon  received  from  him,  and 
paid  for,  the  liquor  produced  before  us;  that  there 
were  above  twenty  persons  in  the  shop  when  he  went 
there,  that  the  shop  was  open,  and  people  going  in  and 
coming  out. 

The  liquor  was  analysed  by  a  professional  chemist, 
who  stated  that  he  had  by  distillation  extracted  from 
four  ounces  of  it  nearly  one  ounce  of  alcoholic  spirit, 
and  that  he  therefore  considered  it  a  fermented  liquor-; 
that  it  would  doubtless  be  possible  to  compound  a  mix- 
ture of  sugar  and  water,  and  colouring  and  other  mat- 
ters, which,  with  the  addition  of  alcohol,  should  re- 
semble io  taste  and  appearance  the  liquid  produced, 
and  yet  not  have  in  itself  undergone  fermentation,  and 
that  the  alcohol  which  had  been  added  might  again  be 
extracted  by  distillation,  but  that  in  his  opinion  the 
liquid  which  had  been  sold  as  wine  was  a  fermented 
liqnor. 

It  was  contended  on  the  part  of  the  appellant,  first, 
that  he  did  not  come  within  the  meaning  of  either  the 
1st  or  4th  sections  of  the  above  recited  Act;  and 
secondly,  that  there  was  not  sufficient  evidence  that  the 
liquor  sold  by  him  was  really  wine  or  a  fermented 
liquor. 

We  arc  of  opinion,  that  even  supposing  he  did  not 
come  within  the  description  of  an  "  other  person n 
within  the  1st  section,  he  clearly  was  within  the  words 
and  meaning  of  the  4th  section,  and  as  to  the  second 
objection,  we  found  as  a  fact,  in  doing  which  we  con- 
sidered ourselves  justified  by  the  scientific  evidence  pro- 
duced, as  well  as  by  the  representation  of  the  appellant 
himself  at  the  time  of  sale,  that  the  liqnor  was  wine, 
and  therefore  a  fermented  liquor,  and  we  convicted  him 
of  the  offence  charged,  and  inflicted  a  penalty  accord- 
ingly, whereupon  the  appellant  being  dissatisfied  with 
our  determination,  has  applied  to  us  to  state  and  sign  a 
case  for  the  opinion  of  the  Court  of  C.  P. 

Phipson  for  the  appellant. — The  question  raised 
before  the  magistrates  lies  in  a  narrow  compass:  it  was, 
whether  a  seller  of  made  wines  by  retail  is  liable  to  be 
convicted  for  selling  half  a  pint  of  made  wine  called 
"port  wine'*  at  half-past  eleven  o'clock  on  Sunday 
morning ;  and  this  depends  on  the  question,  whether 
such  liquor  is  a  fermented  or  distilled  liquor  within  the 
meaning  of  the  statute.  It  is  submitted  that  the  words 
"  no  person  "  in  the  statute  apply  to  licensed  victuallers 
only.  The  appellant  then  is  not  within  the  1st  section 
of  the  Act,  because  he  is  not  a  licensed  victualler.  The 
magistrates  held,  that  whether  he  is  or  is  not  within  that 
section,  be  is  within  the  4th  section,  and  therefore  con- 
victed him.  It  is  true  that  a  chemist  who  made  analysis 
of  the  liquor,  found  more  than  half  an  once  of  alcohol 
in  it,  and  swore  it  was  a  "  fermented  liquor ;"  neverthe- 
less, as  it  is  compounded  of  alcohol  and  sweets,  it  is 
contended  that  it  is  not  a  fermented  liqnor.    [Eblv, 
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CJ. — It  appears  to  hare  contained  one-fourth  of  alco- 
hol ;  it  moat  therefore  hare  been  very  strong,  for  sherry 
hat  bat  one-seventh  of  alcohol.  Byles,  J. — Your 
client  insists  it  is  made  wine  only.]  Yes.  [Eulk, 
C  J. — An  expert  and  skilled  chemist  stated  that  it  was 
fermented  liquor,  and  appellant  being  present  said 
nothing.]  The  statute  was  only  intended  to  apply  to 
exciseable  liquors.  [Enus,  C.J.— The  main  object  of 
the  statute  was  to  enforce  the  observance  of  the 
Lord's  day ;  and  whether  appellant  was  within 
the  1st  section  or  not  is  immaterial,  for  he  was  clearly 
within  the  4th  section.]  Yes ;  bat  I  shall  show  that 
was  wrong,  and  that  the  words  "  no  person "  apply 
only  to  licensed  victuallers  and  persons  licensed  to  sell 
fermented  or  distilled  liquors.  There  is  a  doubt  whe- 
ther this  statute  is  in  force  at  all.  Bramwell,  B.  has 
expressed  an  opinion  that  the  17  &  18  Vict  c  79, 
repeals  the  11  Ac  12  Vict,  c  49,  under  which  this  con- 
viction was  made:  (Reg.  v.  Whiteley,  3H.&K.  143.) 
[Erle,  GJ. — Construing  it  by  the  context,  it  is  im- 
possible the  learned  baron  can  have  meant  to  say  what 
he  is  reported  to  hare  said.  It  was  an  oral,  not  a  writ- 
ten judgment]  I  think  there  is  some  mistake  as  to 
what  the  learned  baron  meant ;  but,  as  he  is  reported  to 
have  said  that  the  later  repealed  the  earlier  statute,  I 
thought  it  my  duty  to  mention  it  The  only  statute 
now  in  force  is  the  18  &  19  Vict  c  118. 
No  counsel  appeared  for  the  respondent 
Erle,  C.J. — I  am  of  opinion  that  the  magistrates 
decided  right  The  statute  prohibits  persons  having  an 
excise  licence,  and  persons  having  a  beer  licence,  and 
other  persons,  selling  fermented  liquors  during  the 
hours  of  morning  service.  This  party  is  found  by  the 
magistrates  to  have  sold  fermented  liquors  daring  morning 
service,  namely,  port  wine,. which  was  proved  before 
them  to  be  a  fermented  liquor,  containing  a  quantity  of 
alcohol ;  it  was  therefore  a  strongly  operative  liquor  to- 
wards producingintoxication,  and  he  sold  it  daring  divine 
service.  Then  is  he  a  person  other  than  those  licensed  ? 
He  says  the  statute  only  intended  to  comprise  other 
neisons  having  licences.  I  am  also  clear  that  the 
Legislature  did  not,  as  I  conceive,  intend  to  limit  the 
very  wide  enactment  that  all  other  persons  besides 
those  having  licences  shall  not  sell.  I  see  no  sign  that 
they  intended  so  to  limit  it,  and  therefore  I  am  of 
opinion  that  the  appellant  was  properly  convicted. 

Btlks,  J. — I  am  of  the  same  opinion.  The  words 
11  other  person  "  comprehend  all  the  rest  of  the  world 
except  those  that  are  mentioned  in  the  preceding 
section.  The  expression  is  universal,  and  therefore  with 
that  exception,  the  persons  not  falling  within  the  excep- 
tion fall  within  the  general  enactment  There  is 
another  reason.  It  is  clesr  on  his  own  showing  this 
mixture  was  either  fermented  or  distilled,  and  a 
scientific  witness  is  called  to  prove  that  in  his  judgment 
it  is  not  distilled,  but  fermented ;  that  was  a  question 
for  them.  With  respect  to  the  statute  being  repealed, 
I  think  it  right  to  say,  our  attention  having  been  called 
to  the  17  &  18  Viet  e.  79,  and  the  18  os  19  Vict 
c  118,  it  seems  there  most  have  been  some  misreport 
of  the  decision  of  those  learned  judges;  bat  nothing 
.  has  bean  brought  before  the  court  to  show  that  there  is 
any  other  legislation  now  in  coarse  of  operation,  with 
respect  to  the  profanation  of  the  Sabbath  daring 
morning  service,  except  the  11  &  IS  Vict.  e.  49,  the 
other  two  referring  to  a  totally  different  matter. 

Kkatixo,  J.— I  am  of  the  same  opinion.     I  think 
the  conviction  was  tight. 

Judgment  for  respondentia) 


CBOWK  OASES  RESERVED. 

lb*JetntTiM»rso*(B*«jl 


(•)  It  sboaM  be  observed  that  according  to  the  opinion  of 
the  C.  B.,  the  reeent  etstate  does  net  repeal  the  earner  one, 
*s  wu  Pitpposed  to  be  eecMed  by  A*,  v.  WnHsUy.  It  would 
he  as  well  to  makes  note  of  this  uttoto*MK»kmse4by 


Saturday,  Nov.  10. 

(Before  Eele,  C  J.,  Cboxptox,  J-,  Brajtwell  sad 
Chamn  ell,  BB.9  and  Hill,  J.) 
Reo  si  Gueldee. 
Embesskment— Assistant  overseer-    Sums  rtotkelfor 
rates— Fraudulently  obtaining  overseer**  voueken— 
Sums  property  entered  in  the  assistant  overseer  # 
books. 
It  toot  rile  assistant  overseer's  duty  to  collect  tit  rata, 
and  upon  receipt  to  pay  them  into  a  bank  to  tk 
account  of  the  overseers,  and  then  to  obtain  tk 
overseers*  receipts  for  sums  so  paid  to  their  access*; 
it  was  bis  dufyaUo  to  enter  the  rutes^  when  reetmti 
by  him,  in  a  book.    At  the  audit  the  accounts  » 
entered  by  him  were  contrasted  wkh  the  rtce^  gam 
to  kirn  by  the  overseers.    Just  previous  toon  esrt, 
the  assistant  overseer  fraudulently  obtained  from  tk 
overseers  receipts  for  sums  by  stating  that  kt  hoi 
paid  tkem  into  the  bank  to  the  overseers'  accesaf, 
token  in  truth  he  had  not,  having  previously  sw- 
appropriated  them.    He  produced  the  receipts  to  tk 
auditor,  and  deceived  him  as  to  his  having  honied 
the  moneys  over  to  the  overseers: 
Held,  that  he  teas  property  convicted  ofcmbealemenf, 
and  that  the  fact  of  entering  the  sums  when  recewei 
in  his  book  did  not  alter  the  character  of  the  ofen* 
Case  reserved  for  the  opinion  of  this  court  by  W3de, 
B.,  at  the  last  assizes  for  the  county  of  York:— 

Charles  Guelder  was  tried  before  me,  and  found 
guilty  on  two  counts  charging  him  with  embezzlement 
For  the  purposes  of  this  case  the  conviction  of 
Charles  Guelder  is  to  be  deemed  and  taken  to  be  s 
good  conviction,  unless  the  facts  about  to  be  stated  do 
not  in  law  constitute  the  crime  of  embexalemenL 

The  prisoner  was  assistant  overseer  of  the  townshipoi 
Bradfield,  and  such  servant  as  stated  in  the  indictment 
It  was  the  prisoner's  duty,  as  such  servant,  to  col- 
lect the  rates  from  the  ratepayers  of  the  township. 

The  coarse  was,  for  the  prisoner,  on  receiving  soy 
rates,  to  pay  them  into  a  neighbouring  bank  to  the 
account  of  the  overseers,  and  then  to  obtain  from  the 
overseers,  or  one  of  them,  a  receipt  in  a  printed  fiav 
signed  by  such  overseer  for  such  sum  so  paid  to  tsar 
account 

The  prisoner  also  kept  a  book  in  which  it  was  ba 
duty  to  enter  from  time  to  time  the  various  sens 
received  by  him. 

At  the  audit,'  which  took  place  half-yearly,  the 
accounts  thus  entered  as  received  by  the  prisoner wsre 
contnstsd  with  the  receipts  given  to  him  by  the 
overseers. 

He  charged  himself  by  the  book,  siido^sshsjqead  h«- 
self  again  by  the  overseers*  receipts. 

The  above  being  the  coarse  of  business,  the 
in  the  month  of  May  in  the  present  year,  on  the 
day  of  ,  and  just  previous  to  the  audit  for  we 

half-year,  went  to  two  of  the  overseen,  and  obtaiaed 
from  them  several  receipts  for  various  soma  stated  is 
the  indictment. 

He  obtained  these  receipts  fraudulently  by  statiftj 
that  he  had  paid  the  said  sums  into  the  bank  to  the 
overseers1  account,  which  in  truth  he  had  not  He 
bad,  in  fact,  previously  appropriated  the  said  sans  * 
his  own  purposes,  and  ho  obtained  ton  receipts  w 
the  view  of  deceiving  the  auditor  as  to  Ins  hansr 
handed  the  moneys  orer  to  the  overseers.  Hepredaosi 
the  receipts  at  the  audit,  and  was  successful. 

But  he  had  dnly  and  properly  entered  the  said  ssas 
when  received  in  the  aforesaid  book,  and  bad  lass 
openly  charged  himself  with  the  receipt  of  them. 

It  waa  contended  that  having  thus  charged  Ainaett 
with  the  receipt  of  the  money  he  could  not  be  gsflty* 
nrnhnnlftnitnti 
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Q.B.] 


Looms  v,  Bailet. 


[Q.  * 


The  prisoner  was  convicted  and  sentenced,  bat  I 
isserred  for  the  consideration  of  this  court  the  follow - 
it|  question:  could  the  prisoner,  on  the  above  facts,  be 
livfallr  convicted  of  the  crime  of  embezzlement 

James  Wilde. 

Ho  counsel  appeared  to  argue  this  case  on  the 
prisoner's  behalf. 

He*/,  for  the  prosecution,  was  stopped  by  the  court 

Erle,  C J.—  I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed.  It  is  perfectly  clear  that  the 
money  was  embezzled;  and  that  the  offence  was  com- 
mitted with  one  of  the  ordinary  concomitants  of  fraud, 
fraudulent  accounting.  The  question  submitted  to  us 
a,  whether  the  prisoner  is  entitled  to  be  acquitted 
because  he  made  a  true  and  correct  entry  of  the  sums 
when  received  in  his  book.  I  think  not,  fur  those  entries 
may  probably  have  been  made  with  forethought  and  a 
view  to  this  defence.  I  therefore  see  no  reason  for 
doubtiiig  the  propriety  of  this  conviction. 

Cbomptos,  J. — I  aw  of  the  same  opinion.  The 
crime  of  embezzlement  was  complete  when  the  prisoner 
appropriated  the  money.  What  took  place  afterwards 
eouM  not  alter  the  character  of  the  offence.  His  enter- 
ing in  the  book  the  sums  he  had  received  after  the 
embezzlement  bad  taken  place  could  not  purge  the 
prisoner's  guilt  in  any  way. 
The  rest  of  the  Court  concurred. 

Conviction  affirmea\(a) 


COURT  OF  QUEEN'S  BENCH. 

Bsportcdby  Joan  Thojuvow,  T.  W.  Saturnae*,  and  C.J.  B. 
HttTsurr,  Ksqrs.,  Barrlsters-at-Law. 

Wednesday,  Nov.  28. 
Looms  (appellant)  ».  Bailey  ("respondent). 
Game— Dealer  idling  (be  game  within  the  prohibited 

season— 1  «f  2  WilL  4,  c.  32,  s.  4. 
7aelo*2  Will.  4tc  32,  s.  4,  "(fany  person  licensed 
to  deal  in  game  shall  buy  or  sell,  or  knowingly  have 
in  his  house,  shop,  <fc.  any  bird  of  game  after  the  ex- 
piration of  ten  days  from  the  respective  days  on  which 
it  thai!  become  unlawful  to  kilt  or  take  such  birds  of 
ousts,*'  applies  to  Use  as  well  as  dead  game. 
Case  stated  by  Mr.  Bingham,  a  metropolitan  stipen- 
diary justice,  on  a  refusal  to  convict : — 

u  John  Bailey,  of  No.  113,  Mount-street,  Grosrenor- 
iqure,  in  the  county  of  Middlesex,  was  summoned 
before  me,  for  that  he  on  the  29th  day  of  March  1860, 
bang  then  and  there  licensed  to  deal  in  game  according 
to  the  statute  1  &  2  WilL  4,  c  32,  a.  19,  did  then  and 
there  unlawfully  sell  certain  birds  of  game,  to  wit 
tare*  pheasants,  on  the  day  last  aforesaid,  being  after 
the  expiration  of  ten  days  from  the  1st  of  February 
I860,  contrary  to  the  form  of  the  statute  1  &  2  WilL 
4,  c.  32,  s.  4,  whereby  and  by  force  of  the  statute  the 
said  John  Bailey  hath  forfeited  a  sum  not  exceeding  3L 
for  the  said  offence. 

uIt  was  proved  that  on  the  26th  day  of  March 
1860,  the  defendant  was  a  person  licensed  to  deal  in 
game  under  the  provisions  of  the  Act  1  &  2  Will.  4, 
c  32,  a.  19 ;  and  that  the  witness  in  the  case  called 
at  the  shop  of  the  defendant  and  asked  to  purchase 
some  live  pheasants ;  that  the  defendant  asked  the  wit- 
ness if  he  required  wild  pheasants,  and  that  upon  his 


(«)  The  sect  that  the  prisoner  had  duly  entered  In  his 
account  the  money  he  had  embezzled  has  been  hitherto  held 
to  entitle  bin  to  an  acquittal,  and  many  unquestionable 
Meres  thus  escaped.  The  Court  of  Appeal  has  now 
decided  in  accordance  with  common  sense,  that  the 
qoestion  is  not  whether  the  receipt  was  acknowledged,  but 
whether  the  money  was  fraudulently  appropriated  by  the 
prtaoner.  But  an  accounting  may  be  fairly  urged  as  an 
srgument  to  support  the  probability  of  a  mistake  rattier 
than  a  fraud. 


replying  '  yes,1  the  defendant  said  he  should  have  to' 
send  to  Norfolk  for  them,  and  the  witness  must  call  on 
the  Thursday  following,  the  29th  of  March.  That  the 
witness  went  to  the  shop  of  the  defendant  on  the  29th 
(Thursday)  of  March,  and  again  saw  the  defendant, 
who  gave  him  the  pheasants,  which  he  said  were  wild, 
and  thereupon  the  witness  paid  the  defendant  2/.  5*^ 
taking  away  the  birds. 

"  Upon  these  facts  the  counsel  for  the  defendant  sub* 
mitted  that  sect.  4  of  the  1  &  2  WilL  4,  c  32.  did 
not  apply  to  lice  birds  of  game ;  that  it  contemplated 
birds  of  game  which  were  dead  only.  I  was  of  opinion 
that  sect.  4  of  the  1  &  2  WilL  4,  c.  32,  did  only  apply 
to  birds  of  game  which  were  dead,  and  dismissed  the 
summons." 

Hawkins  (Orridge  with  him).— The  only  question  Is, 
whether  or  not  a  person  licensed  to  deal  in  game  may, 
after  the  time  limited  by  the  Act  of  Parliament  for 
killing  game,  sell,  in  the  way  of  his  trade,  live 
pheasants  ?  The  3rd  section  of  the  1  &  2  Will.  4,  c  32, 
enacts  that,  "if  any  jerson  whatsoever  shall  kill,  or 
take  any  game,  or  use  any  dog,  gun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  killing  or  taking 
any  game  on  a  Sunday  or  Christmas-day,  such  person 
shall,  on  conviction  thereof  before  two  justices  of  the 
peace,**  pay  a  specified  penalty ;  and  "  if  any  person 
whatsoever  shall  kill  or  take  any  partridge  between  the 
1st  day  of  February  and  the  1st  day  of  September  in 
any  year,  or  any  pheasant  between  the  1st  day  of 
February  and  the  1st  day  of  October  in  any  year,  he 
shall  pay  a  penalty  on  conviction.'*  The  17th  and  18th 
sections  authorise  the  justices  to  grant  licences ;  and 
persons  who  have  obtained  a  licence  may  purchase 
game  from  other  persons  licensed  to  kill  it.  The 
section  on  which  the  case  depends  is  the  4th :  "  If  any 
person  licensed  to  deal  in  game  by  virtue  of  this  Act, 
as  hereinafter  mentioned,  shall  buy  or  sell,  or  knowingly 
have  in  his  house,  shop,  stall,  or  possession,  or  control 
any  bird  of  game  after  the  expiration  of  ten  days  (one 
inclusive  and  the  other  exclusive)  from  the  respectrro 
days  in  each  year  on  which  it  shall  become  unlawful  to 
kill  or  take  such  birds  of  game  respectively  as 
aforesaid,  or  shall  knowingly  have  in  his  house,  pos- 
session, or  control  any  bird  of  game  (except  birds  of 
game  kept  in  a  mew  or  breeding-place)  after  the  ex- 
piration of  forty  days  (one  inclusive  and  the  other  ex* 
elusive)  from  tho  respective  days  in  each  year  on  which 
it  shall  become  unlawful  to  kill  or  take  such  birds  of 
game  respectively  as  aforesaid,  every  such  person  shall 
on  conviction "  pny  a  penalty  specified  by  the  Act. 
The  conviction  sought  to  be  obtained  in  this  case  was 
founded  upon  the  first  part  of  the  section,  and,  when 
the  effect  of  that  section  is  considered,  the  case  comes  pro* 
cisely  within  the  mischief  contemplated  by  the  Legis* 
lature,  because  the  defendant  was  clearly  licensed  to 
deal  in  game.  The  26th  March  was  clearly  bejond 
the  ten  days,  and  there  was  no  doubt  of  the  fact  that 
the  defendant,  being  licensed  to  deal  in  game,  after  the 
expiration  of  the  ten  days  allowed  by  the  Act  did  sell 
three  wild  pheasants,  which,  according  to  the  evidence, 
he  sent  to  Norfolk  for.  Without  reference  to  any 
authority  upon  the  subject  as  to  whether  the  Act  <  f 
Parliament  related  to  live  pheasants  or  not,  according 
to  the  ordinary  construction  of  the  words  of  the  Act 
itself,  a  "  bird  of  game  "  would  includo  a  live  as  well  as 
a  dead  pheasant  Suppose,  before  the  recent  statute, 
an  indictment  had  been  framed  for  "  stealing  one  tame 
pheasant,"  that  would  have  been  construed  to  mean  a 
live  tame  pheasant.  In  Arch  bold  on  Crinrnal  Pro- 
ceedings there  were  several  cases  supporting  that  prcA 
position  with  reference  to  the  stealing  of  ducks.  It  is 
clear  that  the  object  of  the  Legislature  was  not  only  to 
prevent  the  killing  and  destruction  of  game  during  the 
periods  limited  by  the  Act,  but  also  to  prevent  the 
disturbance  of  birds  *of  game  in  their  wild  state  daring 
the  period  when  they  ought  to  be  left  alone  for  broad* 
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mg  purposes ;  and  the  mischief  contemplated  by  the 
Act  would  hardly  be  provided  for  if  the  court  were  to 
hold  that  "  birds  of  game  **  were  to  be  limited  to  dead 
birds.  If  so,  that  would  be  to  open  the  door  to  the 
most  extensive  robberies  upon  those  who  had  preserves 
in  the  various  counties,  and  would  be  a  great  encourage- 
ment to  poachers ;  and  it  might  then  be  contended  that 
if  a  man  took  a  bird  of  game  alive,  he  would  be  en- 
titled to  escape  by  saying,  "I  have  killed  it"  The 
meaning  of  the  section  is  made  still  more  clear  by 
reference  to  that  part  of  it  which  relates  to  the  buying 
and  selling,  or  knowingly  having  in  possession  or  con- 
trol, birds  of  game  by  licensed  dealers.  What  is  there 
in  .the  Act  of  Parliament  to  limit  the  meaning  of  the 
words  "  bird  of  game  ?"  Clearly  nothing.  In  Rex  r. 
Marsh,  2  B.  &  C.  720,  where  an  information  was 
laid  under  the  statute  of  the  5  Anne,  c  14,  s.  2, 
against  a  carrier  for  having  game  in  his  possession, 
he  was  held  to  be  brought  within  the  statute,  which 
made  it  an  offence  to  be  possessed  of  game  "  unless 
sent  by  a  qualified  petson,"  and  there  the  general  term 
nsed  was  "  gamc.H 

Hill,  J. — Applying  both  to  live  and  dead  game  ? 

Hatckins. — He  was  fined  for  every  head  of  game. 
Abo,  in  Helps  v.  GlemsUr,  8  Barn.  &  C.  553,  there 
was  a  conviction  under  the  28  Geo.  3,  which  prohi- 
bited the  baying  of  pheasants  in  all  cases.  It  was 
held  that  live  pheasants  came  within  the  meaning  of 
the  term  "  pheasants"  used  in  the  Act  As  to  the 
ease  of  Porritt  v.  Baker,  relied  upon  by  the  defendant, 
that  really  decided  nothing  upon  the  point  before  the 
court 

Blackmjrx,  J.— In  Porritt  v.  Baker  the  decision 
was  merely  this  i  that,  there  being  a  sale  before  the 
limited  period,  a  subsequent  delivery  was  not  legal. 

Uawkuu.  —  The  contract  was  made  during  the 
limited  lawful  period.  If  the  Act  applies  only  to  dead 
game,  and  if  a  person  may  have  in  his  possession  or 
control  birJs  of  game  alive  within  the  limited  period, 
the  consequence  will  be  that  a  dealer,  supposing  it 
should  hapi«n  that  on  the  81st  Aug.  in  any  year  he 
has  iu  his  possession  500  live  partridges,  which  he 
says  he  does  not  feel  called  upon  to  account  for,  may, 
on  the  1st  Sept,  kill  them;  and  the  effect  beyond  all 
doubt  would  be  this,  that  it  would  hold  out  an  encou- 
ragement to  poachers  to  net  as  much  as  they  could 
before  the  1st  Sept.,  and  put  them  in  the  hands  of  a 
licensed  dealer  to  feed  ;  and  then  any  person  could  say 
to  the  dealer  on  the  31st  Ang.,  "The  Act  applies  only 
to  dead  and  not  to  live  birds.  I  have  500  partridges ; 
if  you  purchase  them  you  can  kill  them  to-morrow,  and 
•scape  the  penalty."  However,  if  the  Act  were  to  be 
construed  as  the  defendant  contends  it  ought  to  be, 
this  consequence  would  follow,  that  though  a  person 
not  licensed  to  deal  in  game  might  not  have  in  his 
possession  any  birds  except  those  kept  in  a  mew  or 
breeding  place,  a  person  licensed  to  deal  in  game  might 
have  live  birds  whether  kept  in  a  mew  or  breeding 
place  or  not 

.  Lush  (J.  J.  Powell  with  him).— It  cannot  be  con- 
tended that  this  case  was  not  within  the  literal  meaning 
pf  the  words  of  the  4th  section.  The  question  is 
whether,  looking  at  the  object  and  intention  of  the 
Act,  the  words  of  the  section  are  not  to  have  a  limited 
meaning,  so  as  to  be  confined  to  dead  game.  And  for 
this  purpose  it  is  necessary  to  consider  the  spirit  of 
the  Act,  by  reference  to  the  decisions  upon  previous 
Game  Acts,  which  throw  some  light  npon  tho 
matter.  In  Simpson  v.  Uuwin,  3  B.  &  Aid.  134. 
under  the  2  Geo.  3,  c  19,  which  statute  enacted  "  that 
no  person  shall,  under  any  pretence  whatsoever,  have 
in  his  possession  or  control,  or  take,  kill,  destroy,  sell, 
buy,  or  have  in  his  possession  any  partridge  between 
tot  12th  of  February  and  tho  1st  of  September,"  and 
if  he  did  he  was  to  be  liable  to  a  penalty.  The  de- 
fendant had  a  partridge  on  the  9th  Feb.  that  wee 


killed  before  the  1st,  and  the  court  held  in  that  ease  he 
might  keep  the  bird  until  it  was  fit  for  food.  It  is  not 
tho  literal  meaning  alone  that  is  to  be  taken,  but  the 
intention  of  the  Legislature  is  to  be  considered.  la  the 
case  of  Bridget  v.  Richardson,  2  M.  &  S.  56S,  under 
the  statute  3  Jac  1  (a  case  relating  to  the  taking  of 
the  spawn  of  fish),  it  was  decided  that  the  taking  for 
destruction  was  alone  prohibited  by  the  statute-  The 
object  of  the  game  laws  was  undoubtedly  to  prohibit 
the  taking  with  intent  to  destroy,  and  so  to  preserre 
game.  The  meaning  of  "  taking"  is,  taking  with  intent 
to  destroy.  If  you  put  the  other  construction  upon  it, 
you  will  prevent  a  landowner  taking  bis  own  pheasant*. 

Blackburx,  J.— In  close  time ;  and  I  think  that 
was  the  object  of  the  Act  I  think  it  was  expressly 
intended  to  do  that 

Lush. — That  is  the  very  question.  Many  land- 
owners may  desire  to  increase  their  breed,  or  to  change 
their  breed. 

Wiohtman,  J. — They  may  do  all  this  in  season. 

Lush. — Not  during  the  time  of  their  being  kilkd. 
The  3rd  section  would  import  a  taking  for  the  purpon 
of  destruction.* 

Wiqittmax,  J.  —They  may  be  taken  in  a  net  for  a 
very  different  purpose. 

Blackbubx,  J. — The  language  is  vary  snperfiuoej 
in  that  case,  if  the  "  taking"  ouly  applies  to  taking  in 
order  to  kill.  The  man  who  would  take  woall  kill, 
and  you  would  catch  him  under  the  first  words. 

Lush, — No ;  a  man  may  take  on  a  Sunday,  and  ldH 
on  the  Monday.  The  association  of  the  words  "  take  * 
or  u kill"  in  the  Act  of  Parliament  shows  that  that 
meaning  is  to  be  given— taking  for  the  purpose  of 
killing.  The  using  of  a  gun,  a  dog.  or  a  net,  would 
point  to  the  purpose  of  destruction.  The  word  **  take  * 
is  necessary  to  cover  a  transaction  of  this  kind.  If  say 
person  used  "  any  dog  for  the  purpose  of  killing  game 
on  a  Sunday,"  that  would  be  within  the  clause. 

WioimiAX,  J. — I  doubt  whether  the  Legislature 
meant  the  Act  to  apply  to  tho  case  of  a  man  catching 
his  game  by  his  own  hand. 

Lush. — They  do  not  contemplate  the  destruction  of 
game,  but  tho  taking  for  the  purpose  of  destruction. 
If  the  4  th  section  of  tho  Act  meant  that  no  person 
licensed  to  deal  in  gtme  shall  buy  or  sell  any  bird  of 
game  after  the  expiration  of  ten  days,  it  would  be  un- 
doubtedly incompetent  for  any  landowner  who  wanted 
to  improve  and  increase  his  breed  of  pheasants  to  em- 
ploy the  agency  of  a  licensed  dealer  in  game 

Hill,  J. — According  to  Parke,  B.*s  judgment  in  the 
case  of  Porritt  v.  Baker,  a  licensed  dealer  might  supplj 
live  game,  provided  he  caused  them  to  be  delivered  oat 
of  a  mew  or  breeding-place,  and  npon  a  contract  made 
during  the  season. 

Lush. — His  Lordship  expressed  an  opinion  that  a 
licensed  dealer,  if  he  had  them  in  his  possession,  might 
sell  them  afterwards. 

Wioiithan,  J. — He  seems  to  consider  they  shoald 
be  out  of  a  mew. 

Jjush.—  In  his  judgment,  he  says,  "  a  dealer  may 
contract  to  deliver  at  any  time  "  birds  which  be  has 
obtained  u  during  the  season.** 

Blackburn,  J.— That  expression  is  against  yon. 
He  has  carefully  put  it,  that  he  may,  "  during  the 
season,  make  a  contract  to  deliver  out  of  a  mew."  That 
is  not  expressly  a  decision  that  you  cannot  make  a 
contract  after  the  season.  It  is  not  an  authority  for 
you. 

WiGHTUAN,  J. — Do  not  the  words  "out  of  a  mew 
or  breeding-place**  militate  against  your  view  of  the 
statute?  What  effect  do  yon  give  to  those  words 
M except  birds  of  game  kept  in  a  mew?  *  Surety  that 
contemplates  the  sale  of  live  birds. 

L*sk — That  belongs  to  the  second  branch,  of  tat 
section,  «nd  applies  to  person*  who  are  not  dealers  m 
game. 
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Blackburn,  J. — By  the  4th  section  a  dealer  is  pro- 
hibited having  in  his  possession  or  control  any  birdof  game 
after  the  expiration  of  ten  days  from  the  day  on  which 
it  is  lawful,  etc.  Then  as  to  an  unauthorised  person,  it  is 
"except  birds  of  game  kept  in  a  mew  or  breeding- place." 
I  confess  I  should  hare  thought  the  meaning  was  this 
—that  inasmuch  as  licensed  dealers  were  so  extremely 
likely  to  encourage  poaching,  we  say  positively,  between 
certain  days  mentioned  in  this  Act,  a  licensed  dealer 
shall  not  have  a  bird  of  game  under  any  pretence,  alive 
or  dead,  bat  an  unlicensed  person  may  have  a  bird  in 
a  mew  or  breeding- place. 

Lush. — The  words  of  the  statute  need  not  have  a 
literal  meaning  put  upon  them,  but  the  spirit  of  the 
Act  must  be  looked  at 

Wiuiitman,  J. — I  certainly  entertain  no  doubt  upon 
this  question.  It  appears  to  me  only  to  turn  on  the 
meaning  to  be  given  to  the  words  M  bird  of  game." 
No*,  that  is  to  have  the  same  meaning  throughout  the 
whole  of  the  section ;  and  whatever  doubt  there  may 
lure  been  thrown  on  the  question,  that  exception  in 
the  middle  of  the  section,  "  except  birds  of  game  kept 
in  a  mew  or  breeding-place,"  can  be  only  applicable  to 
lire  birds ;  and  it  shows  that  the  Legislature,  in  this 
wxtion,  contemplated  both  live  and  dead  birds.  On 
that  short  ground  it  appears  to  me  that  no  reasonable 
il«abt  can  exist  in  this  case.  And  with  respect  to  the 
cfee  in  the  Ex.  (/tariff  v.  Baler),  I  do  not  see  that 
it  amounts  to  any  decision  on  the  point  now  before  as. 
Hill,  J. — I  am  of  the  same  opinion. 
Blackburn,  J. — 1  am  of  the  same  opinion. 
WiGimtAX,  J. — The  case  must  go  back,  to  be  re- 
heard  upon  the  evidence.(a) 


Xov.  23  and  24. 
Ex  parte  Lieutenant  Allen. 

Court-martial — Offence  of  a  civil  nature — Place  of 
imprisonment  abroad  — -  Changing  tame  —  Mutiny 
Ad— Articles  of  tear— 20  £  21  Vict,  c  13. 

The  Mutiny  Act  1857,  *.  38,  enact*,  thai  the  place  of 
imprisonment  of  persons  under  sentence  of  general 
eourts-martitil  skill  be  appointed  by  the  officer  com- 
manding the  district.  Sect.  40,  that  every  governor, 
gaoler,  tje.  of  any  gaol  in  any  part  of  her  Majesty  s 
dominions  shall  receive  into  his  custody  any  military 
ofcndtr  under  sentence  by  a  court-martial  upon  an 
order  in  writing  from  the  officer  commanding  the 
corps  to  which  tfte  offender  belongs.  Sect.  41  autho- 
rises the  officer  commanding  the  district  to  change 
the  place  of  imprisonment. 

.1  lieutenant  in  her  Majesty's  service  was  convicted  of 
manslaughter  by  a  court-martial  in  India,  and 
sentenced  to  four  years*  imprisonment,  and  ordered 
h  the  officer  commanding  the  corps  to  be  imprisoned 
i«  a  place  in  India,  and  he  after  wards  ordered  A.'s 
removal  to  England  to  undergo  the  remainder  of  his 
imprisonment.  When  in  England  A.  was  subse- 
quently lodged  in  the  Queen's  Prison  under  a  war- 
rant from  the  Uorse  Guards,  signed  by  the  Adjutant- 
General: 

Udd,  that  the  heeper  of  the  Queen's  Prison  was  not 
jtuti/Ud  in  detaining  A.  under  that  warrant,   and 
that  he  was  entitled  to  his  discJtarge. 
Rale  nisi  calling  upon  the  governor  of  the  Queen's 

Prison  to  show  cause  why  a  writ  of  habeas  corpns 

fcWuld  not  issue  to  bring  up  the  body   of  William 

(<t)  As  a  consequence  of  this  decision,  a  game  dealer 
n>ast  not  bay,  keep,  or  sell  live  game,  except  daring  the 
•iKMiog  season.  It  was  notoriously  the  practice  with  many 
of  them  to  buy  a  lot  of  live  game  and  kill  them  on  the 
tfcnlag  before  the  proper  day,  to  that  the  birds  .might  ap- 
pear In  the  shop  window  at  the  earliest  period  in  the  morn- 
ing, before  any  birds  cootd  possibly  have  been  shot  and 
teat  to  them  from  the  country. 
flLko.  Gas.] 


Henry  Craven  Allen,  a  lieutenant  in  the  82nd  Foot,  in 
order  to  his  discharge,  upon  the  ground  that  he  was 
detained  in  illegal  custody  under  the  sentence  of  a 
court-martial. 

The  main  facts  of  the  case  had  been  laid  before  the 
court  in  the  applicants  affidavit,  and  it  had  been 
agreed  on  both  sides  that  the  argument  should  be  taken 
upon  the  present  rule,  and  if  the  judgment  of  the 
court  should  be  that  his  custody  was  illegal,  Lieutenant 
Allen  should  be  at  once  discharged. 

On  the  28th  Feb.  1859  Lieutenant  Allen  was  tried 
by  court-martial  at  Shahjehanpore,  more  than  120 
miles  from  Fort  William,  for  the  wilful  murder  of  one 
Bidassce.  The  court-martial  acquitted  him  of  the  crime 
of  murder,  but  found  him  guilty  of  manslaughter,  and 
sentenced  him  to  four  years*  imprisonment,  without 
hard  labour.  The  sentenco  was  confirmed  by  the  Com- 
mander-in-Chief, who  appointed  Agra  Fort  as  the 
place  of  his  imprisonment.  He  was  accordingly  confined 
at  Agra  till  the  20th  Nov.  1859,  when  hejwas  removed 
to  Fort  WlUirra,  at  Calcutta,  whence  he  was  brought  to 
England,  and  arrived  on  the  20th  June  last  He  was  at 
first  taken  to  Chatham,  and  on  the  28th  June  to  the 
prison  at  Milbank,  where  he  was  treated  as  a  convict, 
and  subjected  to  penal  servitude.  Remonstrances  were 
made,  and  he  was  sent  from  Milbank  to  Weedon,  a  prison 
which  was  used  for  the  custody  of  common  soldiers, 
and  there  treated  as  a  common  soUier. 

On  the  1 6*.h  July  he  was  removed  to  Newgate,  and 
on  the  24th  July  to  the  Queen's  Prison,  where  he  was 
now  being  treated  as  a  person  whose  sentence  was  one 
of  imprisonment  only.  He  was  there  detained  under 
an  order  signed  on  the  28th  July  1860,  by  the  Adju- 
tant-General, in  execution  of  the  sentence  pronounced 
by  the  court-martial  in  India. 

The  Solicitor-  General  and  Welsby  showed  cause.— 
The  only  question  now  was,  whether  Lieutenant  Allen, 
being  in  custody  in  the  Queen's  Prison  under  a  sentence 
of  court-martial,  was  in  lawful  custody.  The  offence 
with  which  Lieutenant  Allen  was  charged  was  a  non- 
military  offence  and  one  committed  against  the  ordinary 
criminal  law  of  the  country ;  but,  owing  to  the  distance 
at  which  his  regiment  was  stationed  from  Calcutta,  it 
was  necessary  to  have  recourse  to  the  provision  which 
had  been  made  by  the  13lst  of  the  Articles  of  War  for 
the  trial  of  offences  committed  by  officers  and  common 
soldiers  by  court-martial.  Those  articles  were  made  by 
her  Majesty,  under  the  authority  of  the  Mutiny  Act  of 
1857  (20  Vict,  c  13,  s.  1) ;  and  it  was  by  a  court- 
martial  so  constituted  that  Lieutenant  Allen  was  con- 
victed and  sentenced  to  four  years*  imprisonment.  It 
was  said  that  there  was  no  rower  to  imprison  him 
beyond  the  Indian  territories ;  but  he  (the  Solicitor- 
General)  contended  that  on  a  writ  of  habeas  corpus  the 
court  would  not  consider  the  propriety  of  the  place  of 
punishment,  but  only  whether  he  was  under  a  penal 
sentence  and  in  legal  custody.  The  38th  section  of  the 
Mutiny  Act  of  1857  enacted,  "  That  the  place  of  im- 
prisonment under  the  sentences  of  general  courts- 
martial  shall  be  appointed  by  the  officer  commanding 
the  district,  garrison,  island,  or  colony,  and  under  the 
sentence  of  any  other  court-martial,  shall  be  ap- 
pointed by  the  officer  confirming  the  proceedings  of  such 
court-martial,  and  in  default  of  such  appointment,  then 
the  place  of  imprisonment  should  be  appointed  by  the 
officer  commanding  the  regiment  or  corps  to  which  the 
offender  belongs  or  is  attached."  Under  that  section  the 
Fort  of  Agra  was  appointed  as  the  place  of  Lieutenant 
Allen's  imprisonment,  but  there  was  nothing  to  show 
that  that  was  to  be  the  sole  place.  It  might  be  impos- 
sible that  he  could  be  imprisoned  there.  The  40th 
section  enacts  that  "  every  governor,  provost-marshal, 
gaoler,  or  keeper  of  any  public  prison,  or  of  any  gaol 
or  house  of  correction  in  any  part  of  her  Majesty's  d>- 
minious,  shall  receive  into  his  custody  any  military 
offender  uuder  sentence  of  unprisonment  by  %  oonrt- 
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martial,  upon  delivering  to  him  an  order  in  writing  in 
that  behalf  from  the  officer  commanding  the  regiment 
or  corps  to  which  the  offender  belongs  or  is  attached, 
which  order  shall  specify  the  period  of  imprisonment 
which  the  offender  is  to  undergo,  and  the  day  and  hour 
of  the  day  on  which  he  is  to  be  released,"  eVc.  [Hill, 
J. — Under  what  statute  is  Lieutenant  Allen  now  in  cus- 
tody in  England  ?J  It  ought,  to  be  shown  on  the  other 
side  that  the  custody  is  unlawful. 

Cockburh,  C.J. — It  is  stated,  on  the  part  of 
Lieut  Allen,  that  he  is  in  illegal  custody  when  it 
is  shown  that  he  is  not  in  the  custody  pointed  out  by 
the  Act.  Where  it  is  said  that  he  shall  be  confined  in 
such  a  place,  the  words  "  and  in  no  other"  must  be 
implied.  The  sentence  was  that  he  should  be  impri- 
soned at  Agra,  and  he  is  now  found  in  prison  in 
England.  His  Lordship  asked  whether  Lord  Clyde, 
who  had  given  the  order  for  the  imprisonment  at  Agra, 
had  giren  the  order  for  his  removal 

The  Solicitor-General  said  he  was  unable  to  state 
that  he  had  done  so.  The  only  statement  on  the  sub- 
ject was  contained  in  the  letter  of  the  officer  to  Lieut 
Allen,  saying  that  "instructions  had  been  received" 
to  remove  him  to  this  country, 

Hill,  J. — It  is  very  important  to  know  whether 
those  instructions  hod  been  given  by  Lord  Clyde,  and 
referred  to  the  41st  section,  which  enacted  that  "  in 
the  case  of  a  prisoner  undergoing  imprisonment  in  any 
public  prison  other  than  the  military  prison  set  apart 
by  the  authority  under  this  Act,  or  in  any  gaol  or 
house  of  correction  in  any  part  of  her  Majesty's  domi- 
nions, it  bball  be  lawful  for  the  officer  who  confirmed 
the  proceedings  of  the  court,  or  for  the  officer  com- 
manding the  district,  garrison,  island,  or  colony,  to 
give,  as  often  as  occasion  may  arise,  an  order  in  writing 
directing  that  the  prisoner  be  discharged,  or  be  deli- 
vered over  to  military  custody,  whether  for  the  pur- 
pose of  being  removed  to  some  other  prison  or  place, 
there  to  undergo  the  remainder  or  any  part  of  his  sen- 
tence, or  for  the  purpose  of  being  brought  before  a 
court-martial  as  a  witness,  or  for  trial.*1 

Cockburn,  C.  J. — Power  was  given  to  Lord  Clyde 
by  that  section  to  change  the  place  of  imprisonment, 
and  it  was  very  important  to  know  whether  he  had 
done  so. 

WeUby  on  the  same  side. — The  designation  of  the 
place  of  confinement  is  no  part  of  the  sentence  of  the 
court  That  is  a  mere  direction,  and  is  independent  of 
the  sentence  This  is  the  sentence  of  a  competent 
court.  1  he  order  of  Lord  Clyde  is  the  order  of  an 
independent  officer :  (The  Canadian  Prisoner*  case,  5 
M.&W.32.) 

Shct,  Serjfc  (J.  Brown  with  him)  was  stopped  by  the 
court 

Cockburh,  C.  J.— Upon  this  state  of  facts  I 
entertain  no  doubt  that  the  imprisonment  in  England 
is  illegal,  and  that  Lieutenant  Allen  is  entitled  to  his 
discharge.  The  court  may  regret  that,  in  the  case  of  a 
serious  offence  of  which  he  has  been  found  guilty,  a 
mistake  should  have  occurred  in  carrying  out  the  sen- 
tence passed  upon  him,  so  ss  to  entitle  him  to  be 
liberated  before  the  sentence  has  been  completed.  It 
is,  however,  the  duty  of  the  court  to  see  whether  the 
imprisonment  is  justifiable  in  point  of  law,  and  the 
conclusion  to  which  we  have  come  is  that  it  was  not 
He  wss  tried  for  an  offence  cognisable  only  by  a  civil 
tribunal,  except  by  virtue  of  the  Mutiny  Act,  and  the 
Articles  of  War  incorporated  with  it  But  the  powers 
given  by  the  Mutiny  Act  to  a  court-martial  to  try  civil 
offences  are  limited.  The  Act  does  not  confer  on  the 
court-martial  power  to  declare  where  the  sentence  shall 
be  carried  into  effect ;  and  after  a  court-martial  has 
found  the  accused  guilty  it  is  for  the  officer  com- 
manding the  district  to  appoint  the  place  of  his  im- 
prisonment In  this  case  the  commanding  officer 
appointed  Agra;    but   it   is  now  found  that   the 


prisoner,    instead  of  undergoing    his   imprisonment 
in    accordance    with    his    sentence,    is    in    prison 
in  this  country.    That  is  not  in  accordance  with  the 
sentence  passed  by  the  judges,  by  authority  of  the  Act 
of  Parliament     The  court  has  therefore  to  inquire 
whether  the  change  in  the  place  of  imprisonment  has 
been  made  by  a  person  authorised  to  do  it  under  any 
Act  of  Parliament    The  only  power  nnder  the  Mutiny 
Act  and  Articles  of  War  to  change  his  place  of  im- 
prisonment   is    given  by  the    41st    section,    which 
enables  the  commanding  officer,  the  officer  appointed  by 
the  38th  section  to  appoint  the  place  of  his  hnprieon- 
ment,  by  order  in  writing,  to  change  it    In  the  present 
case  there  is  nothing  to  show  that  Lord  Clyde,  who 
appointed  the  place  of  his  imprisonment  at  Agra,  has 
done  anything  under  the  41st  section  to  change  the 
place  of  his  imprisonment;  and  therefore,  his  sentence 
being  that  be  should  be  imprisoned  at  Agra,  and  being 
in  prison  in  this  country,  the  court  thinks  he  i» 
entitled  to  be  discharged.     If  before  to-morrow  the 
Solicitor-General  upon  inquiry  shall  be  led  to  enter- 
tain that  there  is  a  reasonable  belief  that  there  was 
any  order  in  existence  to  change  the  place  of  his  im- 
prisonment, the  court  will  pause  before  ordering  the 
discbarge  of  the  prisoner,  and  will  give  an  opportn- 
nity  for  the  parties  before  the  court  being  heard,  other- 
wise the  prisoner  will  be  discharged. 

Hill  and  Blackburn,  JJ.  concurred. 

On  the  following  day  the  Solicitor-General  produced 
an  affidavit  which  made  it  probable  that  Lord  Clyde 
had  ordered  Lieutenant  Allen  to  be  removed  to  England 
lo  undergo  the  remainder  of  his  sentence,  but  the 
warrant  to  the  keeper  of  the  Queen's  prison  was  upon 
an  order  issued  from  the  Horse  Guards,  signed  by  the 
Adjutant-General. 

jSeee,  Serjt  (J.  Brown  with  him)  was  then  called 
upon  to  support  the  rule.— This  offence  does  not  fall 
within  sect  41.  He  was  tried  by  a  court-martial  for 
an  offence  not  of  a  military  character,  nt  a  place  within 
the  jurisdiction  of  the  Supreme  Court  of  Judicature  at 
Bengal.  There  is  no  authority  for  trying  him  for  this 
offence  by  a  court  martial.  Then,  Lord  Clyde  having 
once  exercised  his  discretion  and  ordered  the  imprison- 
ment to  be  at  Agra,  he  had  no  power  change  it  The 
statute  applies  only  to  military  prisons,  and  to  persons 
in  custody  for  military  offences.  The  fort  of  Agra  b 
not  a  public  prison  within  the  meaning  of  the  Act. 
Sects.  40  and  41  of  the  Mutiny  Act  were  referred  to, 
and  sect  147  of  the  Articles  of  War. 

Cockburh,  C J. — I  think,  assuming  all  the  facta 
now  suggested  on  the  new  affidavit,  that  the  result 
would  be  that  this  rule  must  be  made  absolute.  It  i» 
not  necessary  to  determine  the  preliminary  qnestka 
whether  this  case  falls  within  sect  4 1 .  Even  if  it  dots, 
it  is  clear  that  the  provisions  of  the  Act  have  not  been 
complied  with,  and,  as  the  case  stands,  there  is  no  legal 
warrant  by  which  the  keeper  of  the  Queen's  Prises 
can  hold  Lieut  Allen.  Sects.  40  and  41  seem  some- 
what at  variance.  The  one  section  makes  the  order  of 
the  officer  commanding  the  regiment  to  which  the 
offender  belongs  necessary  as  a  condition  to  the  gaoler's 
receiving  a  prisoner  into  custody,  and  the  other  make* 
the  order  of  the  officer  commanding  the  district  neces- 
sary ss  the  condition  of  the  offender's  being  taken  from 
one  gaol  to  another.  Even  then  it  might  be  a  ques- 
tion whether  the  order  of  the  officer  commanding  toe 
regiment  was  not  necessary.  However  thai  may  be, 
there  was  no  order  in  writing  under  which  the  keeper 
of  the  Queen's  Pi  ison  was  authorised  to  receive  Lieut 
Allen.  All  that  Lord  Clyde  did  in  the  first  instance 
was  to  order  the  defendant  to  be  imprisoned  at  Agra, 
and  I  will  assume  that  he  afterwards  made  an  order 
directing  him  to  be  sent  to  tins  country;  but  is  that 
any  order  to  the  keeper  of  the  Queen's  Prison  from 
Lord  Clyde,  ot  the  officer  comnianding  the  regiment 
to  which  Lieut  Allen  belonged  ?    That 
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to  hire  been  attempted  to  be  supplied  by  an  order  of 
the  Adjntant-General  as  representing  the  Commander- 
in-Chief.  It  follows,  therefore,  that  the  custody  in  the 
Queen's  Prison  is  unlawful,  because  there  is  no  proper 
warrant  In  the  Canadian  Prisoners  case,  tho  pa- 
wners were  liable  to  be  tried  for  high  treason,  and  the 
court,  therefore,  would  not  set  them  free. 

HrLL,  J. — The  only  order  of  Lord  Clyde  is  for  the 
purpose  of  the  offender  being  removed  to  England, 
there  to  undergo  the  remainder  of  bis  sentence.  The 
prisoner  being  found  in  England  in  the  custody  of  the 
krtper  of  the  Queen's  Prison,  what  is  the  authority  un- 
der which  he  remains  there  ?  The  only  warrant  is  from 
the  Horse  Guards.  There  is  nothing  in  the  Act  which 
authorises  such  an  order,  and  there  is  therefore  no  legal 
warrant. 

Blackbubjt,  J.  —In  the  Canadian  Prisoner*  case 
there  was  nothing  to  prevent  the  prisoners  from  being 
tried  for  high  treason  in  this  country,  and  for  that  rea- 
lm they  were  not  discharged,  and  the  court  was  autho- 
rised to  detain  them  for  that  purpose  by  the  common 
law.  Here  Lieutenant  Allen  has  been  tried  and  impri- 
soned at  Agra,  and  he  was  sent  to  England  to  undergo 
the  remainder  of  his  sentence,  and  he  is  detained  in  the 
Qaeen's  Prison.  That  is  not  a  detention  at  common 
law ;  it  is  necessary  to  show  some  statutable  authority 
authorising  his  detention  there.  For  the  reasons 
already  stated,  I  am  of  opinion  that  the  case  is  not 
brought  within  any  statutable  provision,   flute  absolute. 

Friday,  Nov.  23. 
Ex  parte  Barford. 
JVeaJ  and  child— Father**  right  to  custody— Child 

under  sixteen— Habeas  corpus* 
A  father,  if  there  be  no  disqualifying  cause,  has  a 

right  to  the  custody  of  a  female  child  up  to  the  age 

of  sixteen,  although  she  be  unwilling  to  live  under 

his  care  and  control. 

la  this  case  the  court  had  granted  write  of  habeas 
corpus  directed  to  John  Howse  and  Rach:iel  Hopkins 
to  bring  up  the  body  of  Charlotte  Barford,  a  young 
lad j  aged  fifteen  years,  in  order  to  her  being  delivered 
op  to  her  father,  who  obtained  the  writs.  The 
Toong  lady  was  this  day  produced  on  return  to  the 
writs,  and  the  question  was  then  raised  as  to  whether 
die  was  of  an  age  to  exercise  a  discretion  as  to  whether 
ao«  would  return  home  to  her  father,  or  whether  the 
tahrr  had  not  an  absolute  right  to  have  his  child  de- 
livered up  to  him  by  the  order  of  the  court. 

S&jk,  on  the  part  of  the  father,  moved  that  the 
yoang  lady  now  in  court  shonld  be  delivered  up  to  her 
father,  and  read  an  affidavit  in  which  the  father  stated 
all  the  circumstances  under  which  his  daughter  had 
l*ea  withdrawn  from  his  roof,  and  taken  to  London  by 
Howse,  and  sent  about  to  various  places  after  the  writ 
tf  habeas  corpus  was  granted.  The  affidavit  concluded 
*&*•  a  statement  that  the  applicant  bad  always  treated 
ta  daughter  with  the  greatest  kindness,  and  that  his 
object  was  to  save  his  daughter  from  the  improper 
hands  and  society  into  which  she  had  fallen. 

D.  Seymour  said  he  had  not  had  an  opportunity  of 
answering  the  affidavit ;  and  as  to  the  motion  made 
that  the  girl  should  be  delivered  up,  he  submitted  she 
*ai  quite  of  ago  to  speak  for  herself. 

Cockburn,  C.J.  then  directed  that  tho  girl  should 
J*  taken  into  his  private  room,  and  said  the  counsel  on 
tea  aides  might  accompany  her  if  they  wished. 

The  parties  then  all  withdrew,  and  were  absent  from 
toe  court  for  some  time.     Upon  their  lordship's  return, 

Cockburn,  C.J.  said  he  wished  to  hear  counsel 
apon  the  question  of  law,  whether  tho  father  was  en- 
titled to  have  the  child  delivered  up  to  him. 

Sleigh  then  referred  to  the  repealed  statute,  4  &  5 
Waft.  &  M  c  8,  which  enacted  that  "  Nobody 
thall  take  away  any  maid  or  woman  child  un- 
owned, being  within  the  age  of  sixteen  years,  out 


of  or  from  the  possession,  custody,  or  governance,  and 
against  the  will  of  the  father  of  such  maid  or  woman 
child,  or  of  such  persons  to  whom  the  father  of  such 
maid  or  woman  child  by  his  last  will  and  testament,  or 
by  any  other  act  in  his  lifetime,  hath  or  shall  appoint, 
assign,  bequeath,  give,  or  grant  the  order,  keeping, 
education,  and  governance  of  such  maid  or  woman 
child.'1  That  statute  was  in  substance  re-enacted 
by  the  20th  section  of  the  9  Geo.  4,  o.  31,  now 
in  force,  which  enacted  that,  u  If  any  person  shall 
unlawfully  take,  or  cause  to  be  taken,  any  unmarried 
girl,  being  under  the  age  of  sixteen,  out  of  the  pos- 
session, and  against  the  will  of  the  father  or  mother, 
or  of  any  other  person  having  the  lawful  care  or  charge 
of  her,  every  such  offender  shall  be  guilty  of  a  misde- 
meanour, and,  being  convicted  thereof,  shall  be  liable  to 
suffer  such  punishment,  by  fine  or  imprisonment,  or 
both,  as  the  court  shall  award."  The  learned  counsel 
contended  that  this  statute  assumed  and  recognised  the 
right  of  the  father  to  have  the  custody  of  his  daughter 
up  to  sixteen  years  of  age ;  but  he  went  further,  and 
contended  that,  under  the  12  Car.  2,  c  24,  the  father 
had  the  right  to  the  custody  of  his  children  until  they 
were  of  the  full  age  of  twenty-one  years.  The  words 
of  the  statute  were,  u  That  where  any  person  hath  or 
shall  have  any  child  or  children  under  the  age  of 
twenty-one  years,  and  not  married  at  the  time  of  hi* 
death,  it  shall  and  may  be  lawful  to  and  for  the  father 
of  such  child,  or  children,  whether  born  at  the  time  of 
the  decease  of  the  father  or  at  that  time  en  ventre  de 
sa  mere,  or  whether  such  father  be  within  the  age  of 
twenty-one  years  or  of  full  age,  by  his  deed  executed 
in  his  lifetime,  or  by  his  last  will  and  testament  in 
writing,  in  the  presence  of  two  or  more  credible  wit- 
nesses, to  dispose  of  the  custody  and  tuition  of-  such 
child  or  children  for  and  during  such  time  as  he  or  thoy 
shall  respectively  remain  under  the  age  of  twenty-one 
years,  or  any  lesser  time,  to  any  person  or  persons  in 
possession,  or  remainder,  other  than  Popish  .recusants," 
&c  He  also  referred  to  the  case  of  R.  v.  Grtenkitl, 
4  Ad.  &  Ell.  624.) 

Cockburn,  C.J.  said  the  difficulty  was  in  fixing  the 
age  at  which  the  child  was  too  young  to  exercise  a 
choice. 

Hill,  J.  said  the  law  was  now  settled  that,  though 
the  girl  was  a  consenting  party,  and  left  her  father  of 
her  own  free  wilt,  she  had  no  mind  or  will  of  her  own 
that  could  infringe  on  her  father's  parental  right  His 
Lordship  referred  to  the  case  of  Reg.  v.  Mantkelow. 

Cockburn,  C.J.  said  tho  court  had  examined  the 
person  herself,  and  she  had  had  every  opportunity  of 
explaining;  but  the  result  of  the  examination  was 
that  she  could  not  suggest  any  misconduct  on  the  part 
of  her  father  which  would  justify  her  in  leaving  his 
house. 

Hill,  J.  said  the  question  was,  whether,  if  the  girl 
chose  to  set  her  father's  authority  at  defiance,  she 
could  do  so  ? 

Seymour  said  he  appeared  for  Howse,  and  also  for 
Miss  Hopkins,  and  that,  if  he  had  the  opportunity,  be 
thought  he  could  answer  the  father's  affidavit,  and  show 
that  his  was  not  the  proper  custody. 

Cockburn,  C.J.  said  that  ought  to  have  been  done 
on  the  return  to  the  writ,  and  he  should  be  very  reluc- 
tant to  give  an  opportunity  of  stating  in  an  affidavit 
charges  which  the  girl  herself  when  examined  had  not 
preferred.  #   . 

Seymour  referred  to  the  anthorities,  and  contended 
that  the  girl  was  old  enough  to  exercise  her  choice,  and 
that  the  court  would  not  control  her. 

Blackburn,  J.  referred  to  RtttcUjfe's  case,  3  Co. 
39  a,  and  Fraser's  note  thereon. 

Cockburn,  C.J.  also  referred  to  the  recent  case  of 
Reg.  v.  Timmins.  3  L.  T.  Rep.  N.  S.  337,  and,  after 
consulting  with  the  other  judges,  said  no  case  bad  been 
made  out  on  the  part  of  those  who  resisted  the  ap- 
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plication  to  the  court  that  the  child  should  be  de- 
livered up  to  the  care  of  her  father.  It  was  for  them 
to  show  that,  though  entitled  in  point  of  law  to  the 
custody  of  the  child,  the  father  ought  not,  in  regard  to 
the  interests  of  the  child,  to  have  that  custody.  The 
question  was,  therefore,  a  simple  question  of  law, 
whether  the  father  was  entitled  to  tho  custody  of  the 
child,  she  being  fifteen  years  of  age,  when  that 
daughter,  without  any  adequate  or  justifying  cause, 
desired  to  withdraw  herself  from  his  parental  care  and 
control,  for,  unhappily,  it  was  not  to  be  disguised  that 
the  unfortunate  girl  was,  he  feared,  influenced  by  evil 
counsels  and  evil  examples,  and  was  desirous,  without 
adequate  motive,  to  withdraw  herself  from  the  care 
and  affectionate  control  of  her  father,  and  cast  herself 
on  those  by  whom  she  was  likely  to  be  misled  to,  per- 
haps, her  eventual  destruction,  and  if  the  court  could 
save  her  from  what  her  folly  would  lead  her  into,  they 
would  rejoice.  The  cases  go  to  this  length,  that, 
though  the  father  is  entitled  to  the  custody  of  his  child 
up  to  twenty-one  years  of  age,  the  courts  will  not  in- 
terfere summarily,  by  writ  of  habea*  corpu*,  to  with- 
draw the  child  from  the  custody  in  which  she  happens 
to  be,  if  the  child  has  arrived  at  the  age  of  discretion 
at  which  she  can  exercise  a  choice.  The  question  is, 
what  was  the  age  at  which  the  child  attained  that 
discretion  ?  He  (Cockburn,  OJ.)  wholly  repudiated, 
at  fraught  with  the  most  dangerous  consequences,  the 
doctrine  that  mental  intellectual  precocity  wonld  give 
it  the  right,  if  the  child  had  not  arrived  at  the  age  of  dis- 
cretion which  the  law  recognised,  for  that  very  pre- 
cocity might  be  the  thing  of  all  others  to  lead  a  young 
girl  into  misery  and  danger.  The  court  must  lay  down 
a  general  rule  as  to  the  age  when  the  minor  might  be 
left  to  freedom  of  choice.  The  Legislature  had  thnwn 
light  on  this  subject,  by  which  the  court  might  be 
safely  guided.  The  age  of  sixteen  had  been  pointed 
out  as  the  age  up  to  which  the  consent  of  a  female 
child  should  not  justify  her  withdrawal  from  the 
father's  roof  without  its  being  considered  a  misdemea- 
nor. We  may  therefore  safely  act  upon  tho  rule  that 
the  age  of  sixteen  is  that  up  to  which  a  female  child 
ought  to  be  subject  to  parental  control  Up  to  that 
period  no  encouragement  was  afforded  by  the  law,  any 
more  than  by  public  opinion,  to  induce  a  young  woman 
to  withdraw  herself  from  the  parental  control.  In 
the  present  case  there  was  nothing  to  justify  that  with- 
drawal, and  the  result  was,  that  the  court  would  order 
that  the  girl  be  delivered  up  to  her  father.  His  Lord- 
ship would  also  add,  that  if  the  persons  who  had  done 
their  best  to  baffle  the  exertions  of  this  court  bad  been 
indicted  under  the  statute  9  Geo.  4,  c  31,  no 
one  could  doubt  that  they  would  have  been  liable 
to  be  convicted  of  the  offence.  How,  then,  could 
the  court  allow  the  girl  to  remain  in  their  cus- 
tody? The  order,  therefore,  would  be  that  she 
should  be  restored  to  her  father;  but  his  Lord- 
ship warned  the  parties  to  take  care  for  the  future, 
lest  they  should  bring  themselves  within  the  law.  His 
Lordship  concluded  by  observing  that  the  court  had  not 
come  to  this  conclusion  without  great  consideration,  nor 
without  consulting  with  the  judges  of  the  other  omrts, 
all  of  whom  were  unanimous  in  opinion  with  the  judges 
of  this  court 
The  rest  of  the  Court  concurred. 


COTJBT  OF  COMMON  BENCH. 

Reported   by  IUxikl  Thomas  Kvjum  and  W.  aUm  Esqrs 

BarrUten-at-Law. 

BBOtSTRATIOff  APPEALS. 
Tnnreday,  Noc.15. 
Bulmkr  (appellant)  e.  Norms  (respondent 
Aclucd  (appellant)  e.  Lkwis  (respondent). 
County  *o*s-  Qmalifca&>*-Rigkt  of  member  of  cor- 
porate* aggregate  to  vote  in  ruptct  of  afore*— 


Joint-etock  company— 19  c> SO  VicL  c.  47-40  $21 
VicL  e.  14. 
Members  of  a  corporation  aggregate  hating  a  per- 
pofmal  succession  and  a  common  soul,  nmhr  oW 
Joint-Stock  Companies  Act*  1866  and  1657,  with 
power  to  hotd  lands,  are  not  entitled  to  sole  at 
election*  in  retpect  of  the  chare*  then  hold  in  oW 
company. 
The  claimant  too*  a  sharehoUtr  in  a  joint  slots-  ossh 
pony,  incorporated  under  19  if  20  Viet,  c  47,  ami 
20  £  21  VicL  c  14,  having  power  to  hold  lands, 
and  holding  a  /reehoU  mUi  and  pr^miee*  and  k*4 
40s.  a-year  in  retpect  of  *hare*  arising  oat  of  tht 
said  freehold  premiot*  : 
Held,  that  he  wa*  not  entitled  to  vote,  fur  that,  at  a 
shareholder,  he  had  no  freehold   estate,  legal  or 
equitable,  m  the  land  held  by  the  company  ;  but  cuts 
a  right  to  participate  in  the  prr*f,*e  made  by  tht 
company. 

Case.— At  a  court  held  at  Orley,  in  the  West  Haling 
of  the  county  of  York,  before  me,  one  of  the  reveong 
barristers  for  the  said  riding,  Thomas  Brown  claimed  to 
vote  in  respect  of  certain  freehold  mill  and  premises 
situate  in  the  township  of  Yeadon,  in  the  polling  dis- 
trict of  Otley  aforesaid,  in  the  said  tiding,  in  tLe  fol- 
lowing form  :— 


Name 


Brown,  Thom*> 


Abode, 


West  Hall, 
Yeadon. 


Nature  of  Qoxfcfl- 
cation,  Ac 


Stauie,**. 


Share  In  Krw  hold 
mlil  and  tenement*. 


Albert  Mlfr 


The  freehold  premises  in  respect  of  which  the  said 
Thomas  Brown  claimed  to  vote  were  the  property  of  * 
joint-stock  compeny  incorporated  under  the  provisions 
of  the  Joint-Stock  Companies  Acts  1856  and  1857. 

The  claimant  was  a  shareholder  in  the  said  com- 
pany, and  had  forty  shillings  a  year  in  respect  of  ha 
shares  arising  out  of  the  said  freehold  premises. 

On  the  part  of  the  respondent  it  was  contended, 
that  members  of  a  corporation  aggregate,  or  of  sot 
association  of  persons  incorporated,  having  a  perpetual 
succession  and  a  common  seal,  with  power  to  bold 
lands  under  the  provisions  of  the  Joint-Stock  Com- 
panies Acts  1856  and  1857,  are  necessarily  incapaci- 
tated from  voting  at  elections,  and  that  the  nsw  of 
the  said  Thomas  Brown  must  therefore  be  expunged. 

Being  of  the  same  opinion  I  disallowed  the  claim, 
and  the  said  James  Edward  Norris,  who  appeared  os 
behalf  of  the  objector,  consented  to  be  named  respon- 
dent in  tliis  appeal. 

Watt  for  the  appellant. — Two  questions  arise  in  this 
esse :  the  first  is,  whether  members  of  a  corporation  ag- 
gregate have  a  right  to  vote  in  respect  of  the  corporation 
property;  secondly,  if  so,  have  shareholders   in  the 
present  case  such  an  interest  in  the  realty  hell  by  the 
corporation  as  to  give  them  a  right  to  vote.     I  contend 
for  the  affirmative  on  both  points.     The  statutes  re- 
ferred to  in  the  case  are  the  19  &  20  Vict  c  47,  and 
20  &  21  Vict  c  14  (the  Joint-Stock  Companies  Acfe> 
Sect  7  of  19  &  20  Vict  c  47,  provides  the  form  of 
memorandum  of  association,  and  sect.  13  shews  the 
effect  of  registration,   and  provides  that,  upon  the 
memorandum  of  association  being  registered,  the  re- 
gistrar is  to  certify  that  the  company  is  incorporated, 
and,  in  cose  of  a  limited  company,  that  the  cotRptny 
is  limited.     The  subscribers  of  the  memorandom,  to- 
gether with  such  other  persons  as  may  from  time  to 
time  become  shareholders,  shall  thercupoii  become  a  bod/ 
corporate,  by  the  name,  ©Vc~,  having  a  perpetual  succes- 
sion and  a  common  seal,  with  power  to  hold  lands,  bat 
with  such  pecuniary  liability  as  is  thereinafter  mentiuwd. 
It  is  not  denied  that  the  general  proposition  »  tint 
which  has  been  acted  upon  by  the  revising  barrister  in 
the  present  case,  but  here  it  is  not   spplicaUe.    At 
common  law  there  was  a  general  right  of  the  (ret- 


MAGISTRATES1  CASES. 


2*8 


C.  B.] 


BULMER  P.  NORRIB— ACLAND  V.   LEWIS. 


[C.   B. 


bolder  to  vote,  and  such  righto  most  be  maintained 
unless  token  away  by  express  enactment  of  the  Legia- 
htan.  The  foundation  of  the  decision  of  the  revising 
barrister  is  to  be  found,  no  doubt,  in  three  resolutions 
ia  the  House  of  Commons  in  1624 :  (House  of  Com. 
Jour.  398.)  But  it  will  not  be  denied  that  these  have 
been  in  some  instances  departed  from,  as,  for  example, 
in  the  case  of  corporations  sole,  such  as  rectors,  or 
parsons  sod  vicars :  (Dalton  on  Law  of  Sheriff ;  Mid- 
dkvz  Election  ease,  S  Peckwell,  1 13.)  There  have  been 
ilm*ionsof  the  House  of  Commons,  but  none  of  this  court, 
oq  inch  a  question  as  this*  It  is  laid  down  in  Rogers  on 
Elections,  136,  that  corporations  sole  vote.  The  author 
proceeds  to  say,  "  It  is  difficult  to  understand  the  prin- 
ciple nj«on  which  individuals  who  are  members  of  cor- 
porations aggregate  are  disabled  from  voting  in  respect 
of  the  interest  they  possess  as  members  of  a  corporate 
tod;  ^  (Elliott,  16,  17  and  18.)  But  though  there 
bus  been  no  case  where  a  decision  has  been  given  on 
tiiii  point,  there  are  cases  where  the  question  has  been 
discussed.  Reg,  r.  Robson,  1  K.&  0. 141,  will  be  cited  its 
an  anthority  in  their  favour  by  the  other  side,  but  in 
reality  it  is  not  so,  for  the  ground  of  the  decision  there  was 
that  the  Fellows  had  not  a  40s.  holding  between  them: 
[lltatk  v.  Uayne*,  1  K.  &  G.  99  ;  Simpson  v.  Wilkinson, 
14  L  J.  49,  C.  P.;  Baxter  v.  Brown,  7  M.  &  G.  198.) 
Thu  case  is  not  distinguishable  from  what  that  case 
would  have  been  if  the  company  had  been  registered 
Qidcr  7  &  8  Vict,  c  110.  The  resolutions  of  the 
House  of  Commons  have  been  much  shaken  and 
damaged,  and  the  third  absolutely  negatived,  by  sub- 
tt*\wnt  Acts  of  Parliament  and  subsequent  decisions. 
Fur  this  reason  the  appeal  should  be  allowed. 

ifunisty,  Q.C.  for  the  respondent. — It  has  been  con- 
ceded by  my  learned  friend  that  the  general  proposition 
i*  against  luin,  and  be  has  not  succeeded  in  showing 
tluit  the  case  does  not  como  within  it.  The  court 
is  here  called  on  to  depart  from  first  prin- 
ciple^ which  it  will  not  do.  It  is  contended  that 
the  separate  entity  of  the  shareholders  is  merged  in 
the  body  corporate  which  they  became,  with  all  the 
bcidents  thereto  belonging.  In  Grant  on  Corporations, 
pp.  55-45,  are  admirably  collected  and  clearly 
Hated  all  the  characteristics  and  incidents  of  bodies 
corporate :  **  A  corporation  is  in  fact  an  abstraction  of 
liv,  having  no  existence  or  power  of  action  but  what 
tlic  law  gives  it,"  &c  Also  "  a  corporation  is  something 
of  an  abstract  nature,  having  a  metaphysical  existence 
only,  and  therefore  not  tangible,  visible,  or  the  object 
*f  the  senses."  The  shareholders  of  a  joint-stock 
company  are  not  directly  interested  in  the  land  it  may 
hold,  they  are  only  interested  in  the  property  by  enjoy- 
ment of  the  profits.  They  have  no  individual  seisin 
divided  or  undivided.  There  is  no  resulting  trust — 
there  is  no  conveyance,  and  the  shares  in  it  pass  by 
»inij.U:  transfer.  Look  at  railway  companies  which  hold 
land,  and  see  what  inconvenience  it  would  lead  to  if 
t'.e  court  should  hold  that  a  right  to  vote  was  incident 
t)  the  holding  of  shares;  you  must  in  such  event  ascer- 
tain the  value  which  the  shareholder  held  in  the  land 
occupied  by  the  company  in  each  county ;  the  compli- 
ntMi  and" difficulty  would  be  immense  and  insuper- 
able. Sect.  15  of  19  &  20  Vict  c.  47,  enacts  that 
shares  in  registered  companies  "shall  be  personal 
estate,  and  not  of  the  nature  of  real  estate.**  In  Bligh 
v.  Brent,  2  Y.  &  Coll.  268,  Ex.  Kq.,  the  court  held  that 
iv«il  property  held  for  the  purposes  of  a  trading  com- 
pany is  iu  equity  to  be  deeinod  of  the  nature  of  per- 
sonal estate,  although  the  company  is  a  corporation. 
On  that  case  we  rely.  The  shareholders  of  a  public 
company  are  a  vast  shifting  mass,  and  bare  no  interest 
in  the  property  beyond  the  enjoyment  of  its  profits ; 
and  if  the  court  should  hold  otherwise,  the  consequence 
would  be  to  create  vast  inconvenience.  The  judgment 
of  the  court  should  therefore  be  for  the  respondent. 

West  in  reply. — My  learned  friend  has  laid  down 


no  first  principle  which  will  deprive  the  shareholders 
of  their  right  to  vote.  As  to  the  inconvenience  antici- 
pated in  working  out  the  law  if  shareholders  should  be 
held  entitled  to  vote,  that  cannot  arise,  for  the  shire- 
holder  must  bo  possessed  of  his  right  on  the  31st  Jan. 
in  the  year  for  which  he  claims.  Cur.  adv.  vult. 

Nov.  26. — Keating,  J. — In  this  case  Thomas 
Bulmer  claimed  to  vote  for  the  West  Biding  of  the 
county  of  York,  in  respect  of  a  qualification  described 
as  a  share  in  a  freehold  mill  and  tenement.  The  re- 
vising barrister  found  that  it  was  a  share  in  a  joint- 
stock  company  incorporated  under  the  Joint-Stock 
Companies  Acts  1856  and  1857,  and  paying  40a.  a- 
year  in  respect  of  his  share  arising  out  of  a  share  in 
respect  of  certain  freehold  premises.  It  was  objected 
that  the  share*  in  a  company  incorporated  under  the 
provisions  of  the  Joint-Stock  Companies  Act  did  not 
confer  on  the  holder  the  right  to  voto  in  respect  of 
the  land  of  the  corporation,  and  the  revising  barrister 
decided  against  the  claim.  We  think  he  was  right. 
The  Joint-Stock  Companies  Act  of  the  19  &  20  Vict, 
c.  47,  s.  13,  provides  that  on  incorporation  of  a  com- 
pany being  certified  by  the  registrar,  the  share* 
holders  shall  be  a  body  corporate  by  a  name  described 
in  the  memorandum  of  association,  having  a  perpetual 
succession  and  common  seal,  with  power  to  hold  land, 
but  with  such  peculiar  liability  on  the  part  of  the 
shareholders  as  is  hereinafter  mentioned ;  and  by  the 
15th  section  it  is  enacted  that  the  shares  so 
issued  shall  be  personal  estate,  and  not  be  in 
the  nature  of  real  estate,  it  being  thus  pro- 
vided that  the  land  shall  be  held  by  the  cor- 
poration, and  the  shares  shall  be  personal  property, 
and  not  in  the  nature  of  real  property.  We  are  of 
opinion  that  a  shareholder,  as  such,  ran  have  no  free- 
hold estate,  legal  or  equitable,  in  land  so  held  by  the 
corporation  ;  it  is  rather  confined  to  his  proportionate 
share  of  the  profits  of  the  company.  This  opinion, 
which  seems  to  us  so  entirely  consistent  with  the  legal 
constitution  of  the  corporation,  as  to  the  distinction  be- 
tween a  corporate  body  and  its  individual  members,  is 
fully  sustained  by  the  authorities  on  the  subject  In 
Bligh  v.  Brent,  2  Y.  ft  C.  294,  it  was  clearly  laid 
down  that  in  a  joint-stock  company,  incorporated  by 
Act  of  Parliament,  the  shareholders  are  entitled  to  no 
direct  interest  in  the  land  held  by  the  corporation  ;  but 
no  part  of  the  realty  is  held  in  trust  for  them,  and  *U 
that  they  arc  entitled  to  is,  that  the  property  held  by 
the  corporation  shall  create  profits  in  which  they  have 
a  right  to  participate,  according  to  the  number  of  their 
shares.  This  case  was  i  cognised,  and  the  principle  of 
this  decision  acted  upon,  in  the  case  Hilton  v. 
Giraud,  1  De  G.  &  Sm.  187,  and  has  never  been 
dissented  from  in  any  of  the  subsequent  cases.  The 
decision  nnder  the  Mortmain  Acts  also  proceeds  on 
similar  principles.    See  the  case  of  Sparling  v.  Parker, 

9  Beav.  450;  and  Walker  v.  Milne,  11  Beav. 
518.  In  Myers  v.  Perigal,  11  C.  B.  90,  this 
court  held  that  shares  in  a  banking  company 
where  the  real  estate  vested  in  trustees,  and  the 
shareholders  were  entitled  to  profits  only,  were 
not  within  the  Mortmain  Act ;  and  that  deci>ion  was 
acted  upon  by  Lord  St.  foonards  and  reported  in 
2  De   G.   M.  '&   G.    599.     In    Watson  v.  Spratleg, 

10  Ezch.  222,  a  question  arose  whether  shares  in  a 
mine  conducted  by  a  joint-stock  company  on  the 
cost- book  principle  were  an  interest  in  land,  and 
although  the  court  were  divided  as  to  whether  the 
opinion  of  the  jury  should  have  been  taken  on  the  facts 
of  the  case,  yet  nil  the  judges  agreed  that  the  distinc- 
tion above  referred  to  as  between  the  corporation  and 
its  members,  and  a  j  ant-stock  company  incorporated 
by  Act  of  Pailiament,  with  respect  to  land  held  by  the 
corporation,  was  well  established.  We  were  pressed 
during  the  argument  by  the  case  of  Baxter  r.  Brown, 
7  M.  &  G.  198,  where  partnership  property,  including 
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land,  wu  conveyed  to  the  use  of  trustees,  and  the  deed 
of  partnership  provided  that  they  should  stand  seised 
and  possessed  thereof,  and  interested  therein,  on  trust 
for  the  benefit  of  themselves  and  their  partners  in 
the  joint  concern,  as  part  of  the  partnership,  and  the 
joint  stock-in-trade  There  can  be  little  doubt  that 
the  partners  who  are  not  trustees,  would  still 
take  an  interest  in  tho  land;  but  it  was  insisted 
that  as  it  wss  by  the  same  deed  provided  that 
the  property  including  land  should  be  deemed  and 
considered  as  in  the  nature  of  personal  estate,  and 
not  real  estate— that  tho  partners  bad  not  such  an 
interest  as  entitled  them  to  vote  under  any  of  the  statutes 
which  conferred  the  right  upon  them.  This  oouit 
held  that  they  were  so  entitled,  notwithstanding  4he 
clause  in  the  partnership  deed  above  leferred  to,  which, 
as  a  voluntary  agreement  under  a  partnership  inter  se, 
might  regulate  the  mode  of  enjoyment,  but  could  not 
change  the  nature  and  quality  of  the  estate.  The 
Lord  Chief  Justice,  in  giving  judgment,  carefully  dis- 
tinguishes that  case  from  one  in  which  a  corporation  is 
established  by  Act  of  Parliament,  that  the  shares  shall 
be  considered  personalty,  and  not  in  the  nature  of  real 
estate.  In  that  latter  case  there  can  be  no  real  in- 
terest in  the  several  shareholders  so  as  to  entitle  them 
to  vote.  The  resolution  of  the  House  of  Commons  iu 
1624,  cited  in  argument  before  us,  cannot  confer  on 
the  party  the  right  of  voting  conferred  by  the  statute  $ 
hut  in  this)  case  it  appears,  so  far  as  it  is  applied  to  a 
corporation  aggregate,  to  be  a  sound  principle  of  law, 
and  the  fact  that  members  of  such  corporation  have 
not  been  in  the  habit*  of  voting  in  respect  of  land 
held  by  a  corporate  body  is  strong  to  show  that  the 
opinion  we  express  is  thst  which  has  been  long  enter- 
tained.   The  judgment,  therefore,  will  be  affirmed. 

Judgment  for  respondent. 

Aclakd  (appellant)  v.  Lewis  (respondent). 
County  vote—C^talification — Corporation  aggregate. 

This  was  likewise  a  consolidated  appeal.  It  came 
before  the  court  from  the  decision  of  the  revising 
barrister  for  the  eastern  division  of  the  county 
of  Kent.  All  that  is  material  of  the  ease  is  given 
in  the  judgment,  and  as  the  decision  followed  that 
of  the  case  reported  above,  it  is  needless  to  state  the 
facts  and  arguments. 

G.  Oenman  argued  for  the  appellant,  ifacnamara 
for  the  respondent  Cur.  adv.  rulL 

Ksatuo,  J. — This  was  a  consolidated  appeal  against 
the  decision  of  the  revising  barrister  for  the  eastern  divi- 
sion of  the  county  of  Ken*.  It  appears  that  one  Thomas 
Acland,  with  a  number  of  other  persons,  a  list  of  whom 
was  lianded  to  the  court,  claimed  to  have  their  names 
added  to  the  list  of  voters  as  members  of  a  corporation 
called  the  company  of  Free  Fishers  and  Drelgers 
of  Whitstable,  in  the  county  of  Keut.  The  re- 
vising barrister  disallowed  the  claim  so  made,  and  we 
tl.ink  he  was  right  in  so  doing.  The  corporation,  of 
which  the  claimants  were  members,  was  created  by  an 
Act  of  the  33  Geo.  3,  c.  42,  which,  after  reciting  that 
a  certain  company  called  the  WhiUtable  Company  of 
Dredgers,  had,  from  time  out  of  mind,  held  and  carried 
on,  under  certain  regulations,  a  certain  oyster  fishery 
as  tenants  of  the  lords  of  the  manor,  on  payment  of 
the  rent,  and  that  it  was  desirable  that  the  company 
should  be  allowe  1  to  purchase  the  whole  of  the  said 
manor,  but  that  they  were  disabled  from  so  doing  on 
account  of  the  debts,  whether  they  were  a  corp  -ra- 
tion in  law,  or  whetlier  tbey  were  under  the  Statute  of 
Mortmain,  proceeded  to  enact,  that  the  corporation 
should  be  incorporated  by  the  name  of  the  Company 
of  Free  Fishers  and  Dredgers  of  WhiUtable,  in  the 
county  of  Kent,  with  perpetiud  succession  under  the 
common  seal,  and  the  corporation  should  exercise  alt 
the  powers  of  the  old  company,  and  have  power  to 
^rchase,  take    and  enjoy  the  manors  and  royalty 


when  purchased,  and  the  power,  when  pnwhssid,  te 
sell  and  mortgage  the  same,  and  under  eertaia  icgols- 
tions  to  borrow  money,  to  be  secured  by  bond  under 
the  common  seal  of  the  corporation.  In  pursuance  of 
the  powers  thus  given,  part  of  the  said  manor  sad 
royalty  was,  soon  after  the  passing  of  the  Act,  pur- 
chased by  and  only  conveyed  to,  the  corporation,  their 
successors  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  corporation,  their  successors  and  assigns.  That 
appears  to  us  t;  be  clearly  the  effect  of  tho  Act  of  Par- 
liament, and  the  conveyance  in  pursuance  thereof  was 
to  vest  the  property  in  the  corporation,  and  the  mem- 
bers individually  had  no  seisin  legally  or  equitably  of 
the  land- so  held,  nor  of  any  freehold  interest,  so  ss  te 
enable  them  to  vote  under  the  Act  of  Henry  VI.,  or 
any  of  the  more  recent  statutes.  Tho  legal  estate  waa 
undoubtedly  in  the  corporation,  and  although  the  profits 
realised  by  the  corporation  were  divisible  among  the 
members  rateably,  yet  it  appears  to  us,  looking  at 
the  Act  of  Parliament,  and  the  finding  of  the  re- 
vising barrister,  that  the  right  of  tho  individual  mem- 
bers was  confined  to  a  share  in  tho  profits  when 
ascertainel  by  a  deduction  of  the  expenses,  and  did  set 
extend  to  a  legal  or  equitable  interest  in  the  land  itself. 
The  case,  therefore,  comes  within  tho  principle  of  the 
division  in  Buhner  v.  Norrie,  and  the  authorities  that 
cited,  and  therefore  the  decision  of  the  revsnng  bar- 
rister will  be  confirmed.      Judgment  Jur  respondent 


COTTBT  OF  EXCHEQUER 

Besorted  by  F.  Bailey,  and  8.  M'Cuu.ocn,  Esoj*.,  Barrbtm- 

at-Lav. 

Friday,  Jusy  6. 
Albxaudks  r.  Wobmax. 

Building  society — Surveyor— Payment  out  of  funds— 
10  Geo.  4,  c.  56,  *.  SI. 

Tke  piaintif  was  the  surveyor  of  a  building  seckle, 
Ms  object  of  which  too*  to  advance  money  to  Us 
member*  to  enable  loess  to  buy  or  build  hvuett,  eat 
not  itself  to  buy  nor  build.  By  one  of  tke  rules  ef 
Me  society,  the  surveyor  teas  to  look  only  te  tke 
fundi  of  Me  society  for  ass  compensation.  By  reseln- 
lions  at  general  meetings,  at  which  tke  defendant,  at 
one  of  the  directors,  was  present,  tke  piaintif  was 
directed  to  prepare  plane,  Qc~,fbr  Mouses  which  tke 
society  was  building,  the  compensation  being  a  per- 
cenlage  upon  the  outlay.  Upon  the  society  beaming  in- 
solvent,  the  piaintif  sued  tke  defendant,  as  one  of 
the  directors,  for  this  percenloge : 

Held  (Bramwell,  B.  dissentients),  that  tkeplainti, 
bound  by  tke  rues  of  the  society  to  seek  his 
pensalionfrom  the  funds  of  tke  society  solely. 
This  was  a  case  tried  at  Croydon,  before  Black* 

burn  JM  at  the  summer  assises  1859.    The  facts  of 

the  case  are  sufficiently  stated  in  the  judgment. 
At  the  trial  the  learned  judge  directed  a  nonsuit, 

with  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

The  plaintiff  accordingly  obtained  a  rule  nisi. 

Hawkins^   Q.C.   (Lefevre  with  him)  now  showed 

cause. 

l%arry,  Serjt.  (Laxton  with  him)  supported  the  rsk. 

tW.ooV.vsA. 

July  6  — Martin,  B. — In  this  case  I  am  sorry  to 
say  there  is  a  diflerencs  of  opinion  between  the  judges. 
The  Lord  Chief  Baron,  my  brother  Channell  and  ut- 
elf,  are  of  opinion  that  the  rule  ought  to  be  discharged* 
nd  my  brother  B  ram  well  is  of  opinion  that  it  should 
be  made  absolute.  I  will  read  my  own  judgment,  is 
which  the  Lord  Chief  Baron  and  my  brother  ChssneU 
concur,  because  the  facts  are  there  stated.  The  plain- 
tiff in  this  case  was  the  surveyor  to  a  building  sockrr. 
He  wss  an  officer  named  in  the  rules,  and  by  one  of 
them  his  compensation  was  to  be  paid  out  of  the  foods 
of  the  society.  The  object  of  the  society  waa  to  ad- 
vance money  to  its  members  to  enable  them  to  bay  «r 
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boild  hntses.    The  directors,  of  whom  the  defendant 
was  one,  leased  a  piece  of  land  npon  which  they  pro- 
posed to  build.    At  one  of  the  regular  meetings  of  the 
society,  the  plaintiff  was  directed  to  prepare  plans,  &c, 
and  a  resolution  was  entered  in  a  book  of  the  society 
to  this   effect      At    another    meeting  a    resolution 
was  made  and  duly  entered  that  the  compensation 
to  the   plaintiff  should    be  SL    per    cent   on     the 
outlay,  for  which  pei  centage  the  action  was  brought. 
The  plaintiff  made  the  plans  and  superintended  the 
building  for  some  time,   bnt  ultimately  the   society 
beams  insolvent.     The  plaintiff  made  several  applica- 
tions for  payment,  but  always  to  the  secretary,  and 
until  the  society  was  broken  up  he  made  no  demand 
npon  the  defendant  or  any  other  of  the  directors  that 
they  should  pay  him  out  of  their  own  funds.    By  a 
section  in  one  of  the  Acts  of  Parliament  regulating 
such  societies,  the  surveyor  is  to  bo  deemed  to  have 
notice  of  the  rules.    These  being  the  circumstances  of 
the  case,  the  Lord  Chief  Baron,  my  brother  Chnnnell 
and  myself  think  this  role  onght  to  be  discharged. 
The  question  is  much  more  one  of  fact  than  of  law ; 
and  the  reasons  for  onr  judgment  are  these.    We  think 
the  onus  of  proof  in  this,  as  in  every  other  case  for 
woric  and  labour,  is  npon  the  plaintiff,  and  that  he  is 
bound  to  satisfy  the  jury,  either,  fir.it,  that  the  defendant 
contracted  to  pay,  by  which  we  mean  that  he  understood 
that  he  himself,  or  that  he  in  conjunction  with  the  other 
directors,  was  to  pay  the  plaintiff  for  his  labour,  and 
Mich  a  contract  might  have  been  proved  in  an  infinite 
rariety  of  ways ;  but  we  think  it  clear  upon  the  evi- 
dence in  this  cose  that  the  defendant  thought  he  was 
dealing  with  an  officer  of  the  society,  and  not  with  a 
sarreyor  whom  he  was  to  pay  ont  of  his  own  private 
fands,  either  solely  or  in  conjunction  with  others.     By 
the  rule  the  surveyor  was  to  be  paid  out  of  the  funds 
of  the  society,  and  although  the  building  of  houses  was 
not  within  the  object  of  the  society  as  stated  in  the 
rales,  it  seems  to  us  that  both  the  plaintiff  and  the 
defendant  and  his  co-directors  acted  as  if  it  was ;  nnd 
in  onr  opinion  the  plaintiff  failed  to  prove  that  the 
defendant  contracted  to  pay  him  in  the  sense  above 
mentioned.     But,  secondly,  we  qnite  agree  that  if  the 
defendant  had  so  conducted  himself  as  reasonably  to 
create  in  the  plaintiff's  mind  the  belief  that  he  was  to 
he  paid  by  the  defendant  for  his  labour — it  is  qnite  im- 
material whether  the  defendant  himself  understood 
that  he  was  to  pay.     To  create  a  liability  of  the  kind, 
however,  it  is  of  the  very  essence  of  it  to  establish  that 
the  plaintiff  himself  understood  and  believed  that  he 
▼u  to  be  paid  by  the  defendant.     But  the  evidence 
satisfies  us  that  he  had  no  such  belief,  and  that  until 
the  society  was  broken  up  he  looked  to  the  funds  of  the 
■odety  for  payment  and  not  to  the  defendant  or  his  co- 
directors  at  all.    We  think  it  a  mistake  to  suppose 
that  in  societies  of  this  kind  the  surveyor  or  secretary, 
°r  the  officer,  do  work  and  labour  upon  the  same  terms 
**  professional  men  of  their  class  ordinarily  do.    They 
generally  have  a  much  greater  interest  in  these  socie- 
ties than  the  directors,  and  in  the  great  majority  of 
cases  are  the  individuals  who  get  them  up,  and  at  whose 
request  the  directors  consent  to  accept  the  office,  and 
take  npon  themselves  the  liabilities  and  duties  of  their 
Mtaation ;  and  it  is  to  us  very  clear  that  such  officers 
discharge  duties  and  perform  services  with  the  under- 
standing on  all  hands  that  they  are  to  be  remunerated 
oat  of  the  funds,  and  that  if  the  funds  fail  the  officer 
most  remain  unpaid. 

BttAMWKix,  B.— There  are,  it  appears  to  me,  three 
questions  in  this  case.  First,  did  the  plaintiff  enter 
into  any  contract;  secondly,  if  he  did,  was  it 
vith  the  defendant?  thirdly, 'if  so,  what  was  it?  Now, 
the  plaintiff  is  an  architect ;  he  was  ordered  to  do  work 
in  the  way  of  his  profession,  and  ho  did  it;  pre- 
sumably, therefore,  he  is  to  be  paid  for  it,  which  in- 
ures the  frristimwt  of  some  contract  with  some  one. 


But  it  is  said, u  No ;  he  trusted  the  society  which  was 
interested  in  the  work  (a  building  society),  or  their 
funds."     But  I  know  no  way  in  which  a  society,  not  a 
corporation,  and  not  having  an  officer  to  be  sned  for  it, 
can  be  got  at  or  sued,  nor  how  its  funds  can  be  reached, 
except  by  a  contract  with  one  or  two  individuals,  upon 
which  the  individual  or  individuals  is  or  are  absolutely 
or  contingently  liable.     Now  this  society  is  not  a  cor- 
poration, and  has  no  public  officer.    There  is  no  pre- 
tence for  saying  that  an  action  cau  be  maintained  under 
sect  21  of  the  10  Geo.  4,  c  56,  which  obviously  re- 
lates to  the  property  of  the  society,  and  not  to  con- 
tracts which  its  members  may  think  fit  to  enter  into. 
Of  course  it  was  competent  for  the  plaintiff  to  agree  to  . 
do  this  work  gratis,  or  without  any  legal  claim  to  re- 
muneration ;  but  I  see  no  evidence  that  he  did  so,  and 
that  will  be  the  result,  and  would  be  the  result  what- 
ever might  be  the  state  of  the  funds  of  the  society,  if 
he  can  in  no  event  maintain  an  action  against  an 
individual.     It   is   a   mistake   to   s>iy  the  defendant 
is  not   liable   because  he   did  not  intend  to  be  so. 
The  question  is,  what  his  conduct  reasonably  gave 
the  plaintiff  to  understand ;  and  I  see  nothing  to  pre- 
vent the  plaintiff  entertaining  an  ordinary  and  very 
reasonable  belief  that  if  he  was  ordered  to  do  work  in 
the  way  of  his  profession,  and  did  it,  he  was  to  be  paid 
for  it.     On  the  contrary  the  evidence  is  express  that  he 
was,  nor  is  it  material  that  the  reports  and   bills  are 
addressed  to  the  building  society.  Sending  in  a  bill  to  a 
rifle  corps  would  not  show  that  the  creditor  had  per- 
formed the  impossibility  of  trusting  a  non-existing  legal 
abstraction.     Then,  if  the  plaintiff  made  s  me  contract 
with  some  one  or  more  persons,  was  the  defendant  the 
person  or  one  of  the  persons  he  contracted  with  ?     It  is 
obvious  he  was.     Whatever  would  point  to  any  member 
of  the  society  as  being  liable  would  point  to  the  de- 
fendant.   He  was  a  member  of  the  society.    He  was  a 
director,  and  he  gave  the  order,  and  had  a  personal 
interest  under  bis  covenants  as  lessee  of  the  land  in  the 
doing  of  the  work.      If  any  reason  can  be  given  to 
show  that  he  was  not  a  contracting  party,  it  can  be 
given  with  at  least  equal  strength  to  show  no  one  else  was. 
It  is  to  my  mind  a  demonstration  that  some  contract  was 
made,  and  made  with  the  defendant,  by  which  in  some 
way,  in  some  event,  absolutely  or  conditionally,  the 
plaintiff  could  enforce  a  reward  for  the  work  he  had 
performed.     It  remains  to  consider  what  that  contract 
was.      Prim<\  fuck,  it  is  the  ordinary  one,  namely, 
that  the  work  done,  he  should  be  paid  for  it  the  agreed 
price,  or  a  quantum  wteruit ;  and  it  is  for  the  defendant 
to  show  that  it  is  not  so  here.     The  defendant  then 
relics  on  the  following  matters.    As  I  have  mentioned, 
this  was  a  building  society ;  the  defendant  a  director ; 
as  such  he  gave  the  order.     The  plaintiff  was  ap- 
pointed surveyor,  and  accepted  the  office.     By  the 
10  Geo.  4,  c  56,  s.  8,  which  by  the  6  &  7  WilL  4, 
c  32,  regulates  these  societies,  all  officers  are  deemed 
to  have  notice  of  the  rules  of  the  society,  and  by  one  of 
the  rules  the  surveyor  is  to  be  paid  ont  of  the  fund?. 
Then  there  being  no  funds,  the  plaintiff  is  not  to  be 
paid.      Now  I  think  the  first  answer  to  this  is  that 
given  by  my  brother  Parry,  namely,  that  this  rule  is  a 
rule  not  affecting  the  surveyor,  but  a  rule  of  the  mem- 
bers authorising  such  an   application   of   the  funds. 
However,  it  may  be  otherwise.     But  there  is  another 
answer.     This  work  was  not  done  by  the  plaintiff  «s 
surveyor ;  not  done  by  him  as  an  officer  of  the  society. 
The  society  hod  no  authority  to  build ;  that  is  clear, 
and  has  been  decided.     The  surveyor's  business  is  that 
which  his  name  indicates;   he   is    to    survey    those 
bnildings  which  are  to  be  the  security  of  the  society, 
a  work  which  is  wholly  different  from  that  of  an 
architect,  making  drawings,  plans,  elevations  and  speci- 
fications.     It  could  not  be  done  by  him  as  their 
officer,  if  they  could  not  as  a  society  do  that  on  which 
they  employed  him.    Therefore  the  rule  does  not  apply 
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to  tins  work.  The  ordering  of  it  was  ultra  vires,  and  if 
the  plaintiff"  songht  to  enforce  a  chiim  on  the  society,  or 
fund*  of  the  society,  supposing  by  some  contrivance  he 
could  do  so,  he  might  be  met  by  this  objection.  But  it 
is  said,  he  must  be  taken  to  do  thU  work  on  tho  same 
terms  as  he  worked  as  survevor.  and  if  he    had  actual 

• 

notice  of  the  rule  that  might  be ;  but  he  had  not.  The 
statute  only  means  that  he  shall  be  deemed,  as  sncli 
officer,  to  hare  notice ;  and  it  seems  to  me  that  to  hold 
he  is  bound  by  the  rule  would  be  to  hold  that  he 
had  supplied  bricks  for  the  building.  I  cannot  but 
think,  therefore,  that  this  is  the  common  case  of  work 
ordered  by  the  defendant  of  the  plaintiff  in  the  way  of 
his  profession,  and  done  by  him,  and  that,  therefore,  ho 
is  entitled  to  be  paid  for  it.  In  fact,  it  is  the  case  of 
Braithwaite  v.  Skqficld,  9  B.  &  C.  401,  only  stronger. 
It  is  true  that  case  was  before  the  6  &  7  Will.  4,  c  32, 
but  what  difference  does  that  statute  make  ?  it  neither 
gives  a  right  nor  takes  one  away.  The  opinions  ex- 
pressed in  Burton  v.  Tannahill,  5  E.  &  BL  797,  arc  to 
the  same  effect.  I  think,  therefore,  the  rule  should  be 
made  absolute.  Rule  disdtarged. 


V.  0.  WOOD'S  COURT. 

Aeported  by  W\  H.  Bbrcet,  Esq.,  Ilarrtster-at-Law. 


Nov.  7,  9  <md  23. 
Holdex  r.  Wef.kes. 
Incumbent  of  Vicing — Glebe  land* — Right  to  open  for 
mine*  and  minerals — Content  by  patron  and   or- 
dinary— Necessity  of 
By  an  agreement  in  writing,  not  under  seal,  between 
the  patron  and  incumbent  of  a  living,  to  open  beds 
oj  gypsum  and  alabaster  under  the  glebe  lands,  it 
was  provided  that   one-third  of  the  net  proceeds 
should  be  laid  out  in  bniUUngs  upon  the  glebe  as 
should  be  mutually  agreed  upon;  the  other  two- 
thirds  to  be  received  by  the  rector  fcr  his  men  use. 
This  agreement  had  been  acted  upon  fur  ten  years,    it 
had  not,  however,  been  directly  sanctioned  by  the 
ordinary,  the  bishop. 
On  bill  filed  by  the  owner  of  the  living  to  restrain  the 
rector  from  further  committing  waste  on  the  glebe, 
and  for  an  account  of  prist  workings: 
Held,  that  the  owner  was  not  entitled  to  the  account : 
Held,  also,   that  inquiries  would  be  directed  by  the 
court  to  ascertain  what  would  be  the  necessary  steps 
to  be  taken  to  enable  the  incumbent  to  carry  on 
the  workings,  and  for  a  proper  appropriation  of  Vic 
proceeds. 

This  was  a  bill  filed  by  the  owner  of  the  advowson 
and  patron  of  the  rectory  of  Ashton-upon-Trent,  in 
Derbyshire,  to  restrain  the  defendant,  the  rector  and 
his  sub-lessee,  from  working  mines  of  gypsum  and 
alabaster  under  the  glebe  lands  of  the  rectory,  and  to 
set  aside  as  nnll  and  void  an  agreement  of  die  25th 
March  1851  purporting  to  convey  a  licence  to  the  de- 
fendant the  rector  to  wcrk  such  mine?,  on  tho  ground 
of  its  not  having  been  sanctioned  by  the  patron  the 
bishop,  and  on  other  grounds. 

The  agreement  in  question,  after  reciting  that  it  had 
been  agreed  between  the  parties  that  the  mines  should 
be  opened  by  the  rector,  contained  a  provision  that  one- 
third  of  the  Kile  of  the  produce  was  to  be  laid  out  and 
invested  by  the  rector  towards  the  erection  of  necessary 
building*  upon  the  glebe  land,  and  subject  to  such  out- 
lay any  surplus  was  to  be  applied  as  the  rector  and 
patron  should  mutually  agree  upon,  or  be  invested,  and 
the  interest  thereof  paid  to  the  rector  for  his  own 
benefit.  The  remaining  two-thirds  were  to  be  received 
by  the  defendant  the  rector,  so  long  as  he  continued 
such,  for  his  own  absolute  use  and  benefit 

It  was  alleged  by  the  bill  that  the  agreement  had 
been  signed  by  the  plaintiff  at  the  instance  and  on  the 
representation's  uf  the  defendant,  and  with  his  having 


had  the  opportunity  of  obtaining  legal  advice  upon  its 
provisions. 

It,  however,  appeared  by  the  defendant's  answer  that 
this  was  not  so,  as  a  ease  had  been  laid  before  Dr. 
Addams,  who  had  averred  that  such  an  agreement  was 
legal,  with  the  concurrence  of  the  patron  of  the  living. 
It  was  also  stated  that  the  Bishop  of  L£tch6eld,  as 
patron,  was  applied  to.  and  that  a  reply  was  received 
from  him  to  the  effect  that  he  should  leave  the  matter 
to  be  arranged  between  the  parties  themselves. 

Thb  agreement  had  been  acted  upon  by  the  parties 
from  its  date  (nearly  ten  years)  up  to  May  1860,  and 
the  plaintiff  having  been  then  advised  that  the  concur- 
rence and  consent  of  the  ordinary  or  of  the  Ecclesi- 
astical Commissioners  was  necessary,  now  sought  by 
his  bill  to  set  the  agreement  aside,  and  for  an  account 
of  the  profits  which  had  accrued  from  the  sale  of  the 
produce  of  the  mines  during  the  agreement 

]Vm.  James,  Q.C.  and  Bruce,  for  the  plaintiff,  con- 
tended that  the  questions  were  whether  the  patron  had 
any  right  to  restrain  waste ;  and  secondly,  whether,  if 
he  had,  such  right  had  not  been  taken  away  from  him  by 
the  agreement.  The  licence  given  by  this  agreement  to 
open  and  work  minerals,  for  which  the  consent  of  the  ordi- 
nary or  the  Ecclesiastical  Commissioners  was  necessary, 
was  invalid,  where  such  consent  had  not  been,  as  in  the 
present  case,  obtained :  {Knight  v.  Mozdey,  1  Arab. 
185;  Luke  of  Marlborough  v.  St.  John,  5  De  G.  & 
Sm.  174 ;  Barton  v.  Phillips,  lately  before  the  Lords 
Justices,  not  yet  reported).  This  was  no  more  than  a 
parol  licence.  There  was  no  contract  that  the  patron 
was  only  entitled  to  restrain  such  act  of  waste,  The 
licence  was  granted  in  ignorance  of  its  illegality,  which 
was,  in  fact,  a  fraud  on  the  rights  of  the  church: 
(Bishop  of  Herefrtt  v.  Storey,  Cro.  Eli*.  185 ;  BramaR 
v.  Collins,  7  Q.  B.  Rep.  952.)  They  also  cited  Co. 
Litt.  44  b  ;  5  &  6  Vict  c  108,  and  21  &  22  Met. 
c.  57. 

Little  (Roll,  Q  C.  with  him),  for  the  defendant  tbe 
incumbent,  urged  that  the  agreement  was  valid  to  all 
intents  and  purposes,  and  the  plaintiff  must  be  held  la 
be  bound  by  its  provisions.  It  was  a  clearly  legal 
transaction :  (Co.  Litt.  341  a  and  b.)  That  it  had 
been  communicated  to  the  ordinary,  the  bishop,  who 
had  not  objected,  and  his  assent  mast  therefore  be 
assumed ;  this,  in  fact,  might  be  now  obtained.  After 
allowing  tho  licence  to  be  acted  upon  for  ten  years,  sad 
considerable  outlay  upon  it,  if  there  had  been  a  mis- 
take as  to  the  strict  law,  it  was  one  in  which  both 
parties  had  paiticipated.  It  was  clear,  therefore,  he 
was  entitled  to  no  account.  He  also  cited  The  Earl  of 
Rutland s  case,  1  Lev.  107  ;  Co.  Litt.  45  b ;  4  Bac.  Abr. 
760 ;  PuUen  v.  Ready,  2  Atk.  587  ;  Duke,  of  Ik*»- 
slure  v.  EL/m,  14  Bcav.  530.  In  the  cases  cited  on 
the  other  side,  the  patron  had  not  assented  to  the  eoo- 
teinplatcd  Act. 

Daniel,  Q.C.  and  Uetkeringon,  for  the  sub-lessee 
Pcgg,  supported  the  defendant's  the  incumbent's  title. 

James  in  reply. 

The  Vick-Ciiaxcellob  took  time  to  consider  bis 
judgment,  and  on  Nov.  23  said :— That  any  working 
of  minerals  under  the  glebe  of  an  incumbency  moat  1* 
sanctioned  by  the  bishop  as  ordinary.  The  bill  prayed 
that  a  certain  agreement  of  March  1851  might  be  set 
aside  as  null  and  void,  to  obtain  an  account  of  put 
workings  under  the  agreement,  and  for  an  injunction 
to  restrain  the  incumbent  and  his  sub-lessee  from  farther 
working.  He  had  early  in  the  argument  come  to  the 
determination  that  tbe  working  of  these  mines  *as 
illegal,  and  the  question  was,  whether  or  not  each 
working  could  be  made  lawful  by  the  concurrence  of 
the  ordinary.  Any  working  of  this  kind  must  *t 
least  be  sanctioned  by  the  ordinary.  He  (the  V.  C) 
had  not  been  able  to  tmtisfy  himself  whether  even  that 
sanction  had  been  sufficient.  As  to  authorities  op* 
the    power  of  an    incumbent  to  open  mines,  there 
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was  no  decision  on  the  point.  The  case  of  the  Duke 
of  Marlborough*.  SL  John  had  been  cited,  and  he  should 
have  been  extremely  glad  to  have  had  the  assistance  of 
a  decision  of  so  able  a  judge  as  Sir  James  Parker,  V.C. 
But  that  cause  had  not  any  material  bearing  upon  the 
present  question.  There  the  acts  sought  to  be  ascer- 
tained were  with  respect  to  felling  timber  beyond  what 
was  necessary  for  repairs.  This  passage  occurred  in 
the  judgment  in  that  case.  [The  V.  C.  read  the  judg- 
ment.] His  Honour  then  referred  to  the  Dean  and 
Chapter  of  Worcester's  case,  6  Rep.  37  a,  and  to  the 
Earl  of  Rutland' $  case,  and  said  that,  looking  through 
toe  subsequent  cases,  thus  much  appeared  to  be 
established,  first,  that  the  incumbent  could  not  open 
mines  without  the  concurrence  of  the  ordinary  and 
patron ;  secondly,  that  the  patron  was  the  proper  per- 
son to  institute  a  suit  to  restrain  such  working.  A 
MS.  report  of  BartUtt  r.  Phillips  (ante),  had  been 
handed  to  his  Honour,  and  he  said  that  it  appeared 
from  this  report  that  Knight  Bruce,  L.J.  had  guarded 
himself  very  carefully  in  his  expressions — but  clearly 
indicated  that  he  had  not  made  up  his  mind  that  con- 
sent might  not  bo  given  by  the  patron  and  ordinary. 
The  question  now  was,  what  was  proper  to  be  done  to 
make  the  suit  available  for  effecting  what  was  neces- 
sary in  justice  to  all  parties.  As  to  the  relief  prayed, 
the  patron  had  no  right  to  come  to  the  court  for  an 
account  of  past  profits ;  his  only  right  was  to  the  injunc- 
tion. No  agreement  would  be  made  as  to  the  agreement 
being  null  and  void.  The  decree  would  be :— Declare 
that  the  workings  of  the  mines  in  question  by  the 
defendant  Weekes  and  his  lessee,  in  pursuance  of  the 
agreement  of  the  25th  March  1851,  were  not  lawful, 
bat  the  court  being  of  opinion  that  the  working  of  the 
mines,  &c.,  if  duly  authorised,  will  be  of  benefit  to  the 
rectory,  direct  an  inquiry  as  to  what  steps  are  necessary 
and  proper  to  carry  out  such  working.  Direct  that  the 
agreement  between  the  defendants  Weekes  and  Pegg 
be  delivered — and  an  account  of  the  working  of  Pegg 
porsnant  to  his  undertaking  (with  all  just  allowances)  ; 
and  declare  that  what  shall  be  found  due  from  Pegg  on 
taking  such  account  ought  to  be  laid  out  for  the  per- 
manent benefit  of  the  rectory,  subject  to  any  future 
direction. 

The  cause  was  afterwards  spoken  to  on  the  merits, 

but  the  judgment)  in  substance,  remained  as 

above. 


COURT  OF  QUEEN'S  BENCH. 

Beporttd  by  Joh*  Thompson,  T.  W.  Saujcdkb*.  and  C.  J.  B. 
Hnrrsirr,  Ksqrs.,  Burrlsters»at-Law. 

Tuesday,  Nov.  6. 

Reg.  v.  Leatham. 

Corrupt  Practices  Prevention  Act — Bribery — 

Limitation  of  proceedings — Evidence. 

The  17  oM8  Vict.  c.  102,  #.  14  {the  Corrupt  Practices 
Pretention  Act)  enacts  that  no  person  shall  be  liable 
to  any  penalty  or  forfeiture  hereby  enacted  or  im- 
posed, unless  some  prosecution,  action,  or  suit  for 
the  offence  committed  shall  be  commenced  against 
sues  person  within  the  space  of  one  year  next  after 
*vch  offence  against  this  Act  shall  be  committed,  and 
unless  such  person  shall  be  summoned  or  otherwise 
served  with  a  writ  or  process  within  the  same  space 
of  time. 

(biare,  whether  this  section  applies  to  an  information 
for  a  misdemeanor,  and  not  for  a  penalty  or  for- 
feiture. 

The  defendant  was  indicted  in  the  first  count  of  an  in- 
dictment for  having  paid  a  sum  of  money  U>  A., 
with  the  intent  that  it  should  be  expended  in  bribery 
<*t  an  election,  and  he  was  indicted  in  the  others 
with  having  bribed  different  voters,  when  he  was 
found  guilty  upon  all  the  counts.  The  evidence  was 
that  he  paid  the  money  to  IF.,  who  paid  it  to  A., 
[Mao.  Cas.] 


with  the  intent  as  stated  in  the  first  count,  and  that 
A.,  and  not  the  defendant,  personally  bribed  the  diffe- 
rent electors : 
Held,  that  this  was  ground  only  for  an  application  to 
the  court  at  the  trial  that  the  prosecutor  should  be 
compelled  to  elect  upon  which  of  the  charges  he 
would  proceed,  thai  of  having  advanced  money  for 
the  purpose  of  bribery,  or  for  each  distinct  act  of 
bribery  committed  by  the  agent,  he  being  liable  as  a 
principal  to  be  found  guilty  of  the  misdemeanor. 
Information,   dated  22nd  May  1860,  states: — Be 
it    remembered   that    Sir  Richard    Bethell,   Knight, 
Attorney-General  of  our  Sovereign   Lady  the  Queen, 
who    for   out    said  Lady  the  Queen  prosecutes   in 
this  behalf  in  his  proper  person,  comes  into  the  court 
of  our  said  Lady  the  Queen,  before  the  Queen  herself 
at  Westminster,  on  the  22nd  May  in  this  same  term, 
and  for  our  said  Lady  the  Queen  gives  the  court  here 
to  understand  and  be  informed  that  heretofore,  to  wit, 
on  the  29th  April   1859,  at  the  borough  of  Wakefield, 
in  the  county  of  York,  a  certain  election  was  duly  had 
and  held  for  the  electing  of  a  burgess  to  serve  in  this 
present  Parliament  for  the  said  borough  of  Wakefield, 
and  that  before  and  at  the  time  of  the  committing  of 
the    several  offences  hereinafter  mentioned,    William 
Henry  Leatham  was  a  candidate  to  be  elected  and 
returned  at  the  said'election  as  a  burgess  so  to  servo  in 
Parliament  for  the  said  borough  of  Wakefield.     And 
the  said  Attorney-General  for  our  said  Lady  the  Queen 
further  gives  the  court  here  to  understand  and  be  in- 
formed, that  heretofore  and  before  the  said  election  was 
so  had  and  held  as  aforesaid,  to  wit,  on  the   26th 
April  in  the   year  aforesaid,    the  said  William    H. 
Leatham,  se  then  being  such  candidate  as  aforesaid, 
unlawfully,  wilfully  and  corruptly  did  advance  and  pay 
to  one  Thomas  Field  Gilbert  certain  money,  to  wit,  the 
sum  of  20002.,  with  the  intent  that  such  money  or 
some  part  thereof  should  be  expended  in   bribery  at 
the  said  election,  in  contempt  of  our  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count— And  the  said  Attorney-General  for  our 
said  Lady  the  Queen  further  gives  the  said  court  here  to 
understand  and  be  informed,  that  heretofore  and  before 
the  said  election  in  the  first  count  of  this  information 
mentioned  was  so  had  and  held  as  therein  mentioned, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
W.  H.  Leatham,  so  then  being  such  candidate  as  therein 
mentioned,  unlawfully,  wilfully  and  corruptly  did  give 
and  cause  to  be  given  to  Samuel  Croft,  he  the  said 
Samuel  Croft  then  being  a  person  entitled  to  vote  at 
the  said  election  for  the  said  borough  of  Wakefield, 
certain  money,  to  wit,  the  sum  of  30/.,  in  order  thereby 
to  induce  the  said  Samuel  Croft  to  vote  at  the  said 
election  for  him  the  said  W.  H.  Leatham,  to  be  thereat 
elected  and  returned  a  bnrgess  to  serve  in  Parliament 
for  the  said  borough  of  Wakefield  as  aforesaid ;  and  so 
the  said  Attorney-General  for  our  said  Lady  the  Queen 
gives  the  said  court  here  to  understand  and  be  informed, 
that  the  said  W.  H.  Leatham,  in  manner  and  by  the 
means  last  aforesaid,  unlawfully,  wilfully  atid  corruptly 
did  bribe  the  said  Samuel  Croft,  so  then  being  such 
person  entitled  to  vote  nt  the  said  election  as  aforesaid, 
to  give  his  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatham,  to  be  so  thereat  elected  and  returned 
as  aforesaid,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  count. — And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  said  court 
here  to  understand  and  be  informed,  that  heretofore 
and  before  the  said  election  in  the  first  count  of  this 

2  L 


258 


MAGISTRATES'  CASES. 


Q.  B.] 


Beg.  r.  Leatiiam. 
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information  mentioned  was  bo  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  such  candidate 
ns  therein  mentioned,  unlawfully,  wilfully  and  corrnptly 
did  give  and  cause  to  be  given  to  John  Burton, 
Rhodes,  he  the  said  John  Barton  Rhodes  then 
being  a  person  entitled  to  rote  at  the  election 
for  the  said  borough  of  Wakefield,  certain  money, 
to  wit,  the  sum  of  40/.,  in  order  thereby  to  in- 
duce the  said  J.  B.  Rhodes  to  vote  at  the  said  election 
for  him  the  said  W.  H.  Leatham  to  be  thereat  elected 
and  returned  a  burgess  to  serve  in  Parliament  for  the 
«aid  borough  of  Wakefield  as  aforesaid ;  and  so  the 
said  Attorney-General  for  our  said  Lady  the  Queen 
gives' the  said  court  here  to  understand  and  be  informed, 
that  the  said  W.  H.  Leatham,  in  manner  and  by  the 
means  last  aforesaid,  unlawfully,  wilfullv  and  corruptly 
did  bribe  the  said  J.  B.  Rhodes,  so  then  being  such 
person  entitled  to  vote  at  the  said  election  aforesaid, 
to  give  his  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatham  to  be  so  thereat  elected  and  returned 
as  aforesaid,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fourth  count. — And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  said  court 
here  to  understand  and  be  infonned,  that  heretofore  and 
before  the  said  election  in  the  first  count  of  this  in- 
formation mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  such  candidate 
as  therein  mentioned,  unlawfully,  wilfully  and  corruptly 
did  give  and  cause  to  be  given,  to  wit,  by  one  Robert 
Sbarpley  on  his  behalf,  to  John  Firman  Tower,  he  then 
being  a  person  entitled  to  vote  at  the  said  election  for 
the  said  borough  of  Wakefield,  certain  money,  to  wit, 
the  sum  of  40/.,  in  order  thereby  to  induce  the  said  J. 
F.  Tower  to  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatiiam  to  be  thereat  elected  and  returned  a 
burgess  to  serve  in  Parliament  for  the  said  borough  of 
•  Wakefield  as  aforesaid;  and  so  the  said  Attorney-Gene- 
ral for  our  said  Lady  the  Queen  gives  the  court  here  to 
understand  and  be  informed,  that  the  said  W.  H. 
Leatham,  in  manner  and  by  means  last  aforesaid,  un- 
lawfully, wilfully  and  corruptly  did  bribe  the  said  J. 
F.  Tower,  so  then  being  such  person  entitled  to  vote  at 
the  said  election  as  aforesaid,  to  give  his  vote  at  the 
said  election  for  him  the  said  W.  H.  Leatham  to  be  so 
thereat  elected  and  returned  as  aforesaid,  in  contempt 
of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  snch  case  made  and  pro- 
vieded,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

Fifth  count. — And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  sakl  court 
here  to  understand  and  be  informed,  that  heretofore 
and  before  the  said  election  in  the  first  count  of  this 
information  mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  such  candidate 
as  therein  mentioned,  unlawfully,  wilfully  and  cor- 
ruptly did  give  and  cause  to  be  given  to  George  Wain- 
wright, he  the  said  G.  Wainwright  then  being  a  person 
entitled  to  vote  at  the  said  election  for  the  said  borough 
ot  Wakefield,  certain  money,  to  wit,  20/.,  in  order 
thereby  to  induce  the  said  G.  Wainwright  to  vote  at 
the  said  election  for  him  the  said  W.  H.  Leatham  to 
be  thereat  elected  and  returned  a  burgess  to  serve  in 
-  Parliament  for  the  said  borough  of  Wakefield  as  afore- 
said ;  and  so  the  said  Attorney-General  for  our  J*ady 
the  Queen  gives  the  court  here  to  understand  and  be 
informed,  that  the  said  W.  H.  taatham,  in  manner  and 


by  the  means  last  aforesaid,  unlawfully,  wilfully  and 
corruptly  did  bribe  the  said  G.  Wainwright,  so  then 
being  such  person  entitled  to  vote  at  the  said  election 
aforesaid,  to  give  his  vote  at  the  said  election  for  him 
the  said  W.  H.  leatham  to  be  so  thereat  elected  sad 
returned  as  aforesaid,  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  against  die  form  of  the 
statute  in  such  case  made  and  provided,  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  sni 
dignity. 

Sixth  count.— And  the  said  Attorney-General  for  our 
said  Lady  the  Queen  further  gives  the  said  court  hoe 
to  understand  and  be  informed,  that  heretofore  sni 
before  the  said  election  in  the  first  count  of  this  infor- 
mation mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatham,  so  then  being  such  candidate  as 
therein  mentioned,  unlawfully, wilfully  and  corrnptly  did 
give  and  cause  to  be  given,  to  wit,  by  one  Win.Woodhead 
on  his  behalf,  to  Wm.  Cheeseborougb,  he  the  said 
W.  Cheeseborougb  then  being  a  person  entitled  to  vote 
at  the  said  election  for  the  said  borough  of  Wakefield, 
certain  money,  to  wit,  the  sum  of  35/.,  in  order  thereby 
to  induce  the  said  W.  Cheeseborougb  to  vote  at  the 
said  election  for  him  the  said  W.  H.  T<eatham  to  be 
thereat  elected  and  returned  a  burgess  to  serve  in  Par- 
liament for  the  said  borough  of  Wakefield  as  aforesaid; 
and  so  the  said  Attorney-General  for  oar  said  Lady 
the  Queen  gives  the  said  court  here  to  understand  sad 
be  informed,  that  the  said  W.  H.  Leatham,  in  manner 
and  by  the  means  last  aforesaid,  unlawfully,  wilfully 
and  corruptly  did  bribe  the  said  W.  Cheeseborougb,  so 
then  being  such  person  entitled  to  vote  at  the  said 
election  as  aforesaid,  to  give  his  vote  at  the  said  elec- 
tion for  him  the  said  W.  H.  Leatham  to  be  so  thereat 
elected  and  returned  as  aforesaid,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  against  the  form  of 
the  statute  in  snch  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Seventh  count — And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  said  court 
here  to  understand  and  be  informed,  that  heretofore 
and  before  the  said  election  in  the  first  count  of  this 
information  mentioned  was  so  had  and  held  as  afore- 
said, to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatham,  so  then  being  such  candidate  as 
in  the  said  first  count .  mentioned,  unlawfully,  wilfully 
and  corrnptly  did  give  and  cause  to  be  given  to 
Charles  Clarkson,  he  the  said  Charles  Clarkson  then 
being  a  person  entitled  to  vote  at  the  said  election, 
certain  money,  to  wit,  the  sum  of  30/.,  in  order  tberety 
to  induce  the  said  C.  Clarkson  to  give  his  vote  at  tha 
said  election  for  him  the  said  W.  H.  Leatham  to  be 
thereat  elected  and  returned  a  burgess  to  serve  in  Par- 
liament for  the  said  borough  of  Wakefield  as  aforesaid; 
and  so  the  Attorney-General  for  our  said  Lady  the 
Queen  gives  the  said  court  here  to  understand  and  be 
informed,  that  the  said  W.  H.  Leatham,  in  manner  and 
by  the  means  aforesaid,  unlawfully,  wilfully  and  cor- 
ruptly did  bribe  the  said  C.  Clarkson  so  then  btin* 
such  person  entitled  to  vote  at  the  said  election  as 
aforesaid,  to  give  his  vote  at  the  said  election  for  him 
the  said  W.  H.  Leatham  to  be  so  thereat  elected  and 
returned  as  aforesaid,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  evil  example  of  all 
others  in  like  case  offending,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity.  And  therefore  the  said  Attorney-General  of 
our  said  Lady  the  Queen  prays  the  consideration  of  tb* 
said  court  here  in  the  premises,  and  that  due  process 
of  law  may  be  awarded  against  him  the  said  W-  H. 
,  Leatham  in  his  behalf  to  make  him  answer  to  our  said 


MAGISTRATES'  CASES. 


259 


Q.  B.] 


Keo.  v.  Lkatham. 


[Q.  B. 


Udy  the  Queen  touching  and  concerning  the  premises 
aforesaid.  Richard  Bethell. 

Plea,  not  guilty.    Issne  thereon. 

The  indictment  was  tried  at  York  summer  assizes 
I860,  before  Martin,  B.,  and  a  verdict  found  for  the 
Grown. 

Sir/*.  Kelly  {Edward  James,  Mellish  and  Quoin 
with  him)  moved  for  a  new  trial  on  the  ground  of  mis- 
direction.— First,  under  the  17  &  18  Vict,  c  102, 
s.  14,  the  prosecution  should  have  been  commenced 
within  one  year  of  the  offence  being  committed.  Here 
the  information  was  filed  on  the  22nd  May  1859,  and 
the  latest  of  the  offences  charged  was  committed  on 
the  26th  April  1858.  This  information  therefore  was 
not  filed  in  time.  Secondly,  the  defendant  was  not 
liable  to  be  convicted  both  upon  the  first  count  and  the 
several  other  counts.  The  only  act  the  defendant  was 
proved  to  have  done  was,  that  he  gave  2000&  to  Wain- 
wright  for  the  purposes  of  the  election.  Wainwright 
employed  Gilbert,  who  was  the  agent  who  bribed  the 
several  persons  mentioned  in  the  second,  third,  fourth, 
fifth  and  sixth  counts  of  the  indictment  There  is  no 
instance  of  a  person  having  been  convicted  of  two 
offences  created  by  the  same  section  of  a  statute  for  one 
act  only  done  by  him.  There  was  no  evidence  of  any 
specific  authority  to  Wainwright  to  bribe  at  all,  still  less 
to  pot  money  into  the  hands  of  Gilbert  or  Sharpley  for 
that  purpose.  Thirdly,  there  was  no  evidence  of  the 
defendant  having  bribed  the  voters  himself,  as  charged  in 
the  second,  third,  fourth,  fifth,  sixth  and  seventh  counts 
of  the  indictment.  Fourthly,  the  giving  of  the  money  to 
Wainwright  was  not  the  giving  of  it  to  Gilbert,  as 
chargedin  the  first  count.  Fifthly,  inadmissible  evi- 
dence was  received.  Certain  letters  which  passed  between 
Wainwright  and  Leatham  were  put  in  evidence  compul- 
sorily  befoie  the  commission  to  inquire  into  corrupt 
practices  at  the  Wakefield  election  under  the  15  &  16 
Vict,  c  57,  s.  8.  These  letters  are  now  exempted 
from  being  admitted  as  evidence  for  any  purpose  what- 
ever :  (sect.  9.)  Cur.  adv.  vult. 

Cockuubs,  C.J.— In  this  case  the  Attorney- 
General,  on  the  22nd  May  last,  filed  an  information 
against  the  defendant,  charging  him,  in  the  first  count, 
with  having,  on  the  26th  April  1859,  paid  to  one 
Thomas  Field  Gilbert  money  with  intent  that  it  should 
be  applied  in  bribery  at  an  election  for  a  member  of 
Parliament  for  Wakefield.  There  were  several  other 
counts,  in  which  the  defendant  was  charged  with  actual 
bribery! of  several  persons  who  were  respectively 
named  in  those  counts.  The  defendant  was  found 
guilty  generally.  Sir  F.  Kelly,  on  behalf  of  the 
defendant,  on  the  first  day  of  term,  took  several  ob- 
jections to  the  proceedings.  The  first  objection 
was  that  the  prosecution  was  out  of  time,  as  the 
offence  in  each  count  was  laid,  and  by  the  evi- 
dence was  committed,  if  at  all,  more  than  a  year  before 
the  filing  the  information  and  issuing  the  process  upon 
it.  The  second  ground  of  objection,  as  we  understood 
it,  was,  that  as  the  defendant  was  found  guilty  upon 
the  first  count,  he  ought  not  to  have  been  found  guilty 
upon  the  other  counts,  it  appearing  that  there 
was  bat  one  act,  namely,  that  of  paying  money 
by  him  to  an  agent,  so  that  the  actual  bribery  was  by  the 
igent  without  communication  with  the  defendant  as  to  the 
individuals  whom  he  was  said  to  have  bribed ;  and  that 
if  the  present  proceedings  were  good,  a  man  might  be 
prosecuted,  convicted  and  punished  more  than  once 
for  what  was,  in  fact,  but  one  act  actually  done  by  hiin. 
The  third  ground  of  objection  was,  that  the  case  for 
the  prosecution  being  that  the  defendant  had  employed 
subordinate  agents  by  whom  the  bribes  were  given,  the 
defendant  could  not  be  found  guilty  of  having  bribed 
the  voters  himself.  The  fourth  ground  of  objection 
*as,  that  the  defendant  was  stated  in  the  first  count  to 
have  paid  money  to  one  Gilbert,  whereas  the  evidence 
was  that  he  had  paid  it  to  one  Wainwright,  who  had 


afterwards  paid  it  to  Gilbert  but  without  any  direction 
or  interference  by  the  defendant.  The  fifth  ground  of 
objection  was,  that  a  document  produced  compulsorily 
upon  the  inquiry  of  the  commissioners  under  the  15  & 
16  Vict.  c  57,  was  received  in  evidence  against  the  de- 
fendant at  the  trial.  With  respect  to  the  first  of 
these  objections,  if  it  be  one,  it  appears  upon  the  record 
and  may  be  taken  advantage  of  in  arrest  of  judgment  or 
writ  of  error,  and  it  is  therefore  unnecessary  for  the  court 
to  interfere  on  motion.  But  we  are  strongly  disposed 
to  think  that  the  objection  is  untenable,  and  that  the 
limitation  applies  only  to  proceedings  for  penalties  or  for- 
feitures given  by  the  statute.  The  words  are,  "No  person 
shall  be  liable  to  any  penalty  or  forfeiture  hereby  enacted 
of  imposed  unless  some  prosecution,  action,  or  suit  for  the 
offence  committed  shall  be  commenced  against  such  person 
within  the  space  of  one  year  next  after  such  oflence 
against  this  Act  shall  be  committed,  and  unless  such 
person  shall  be  summoned  or  otherwise  served  with  a 
writ  or  process  within  the  same  space  of  time."  The 
present  is  not  a  proceeding  for  a  penalty  or  forfeiture, 
but  it  is  an  information  for  a  misdemeanor,  and  is,  it 
seems  to  us,  not  within  the  terms  of  the  14th  section 
of  the  17  &  18  Vict.  c.  102.  This  view  becomes 
strongly  confirmed  when  it  is  borne  in  mind  that  the 
Act  we  are  considering  refers  specifically  to  process  Ap- 
plicable only  to  civil  proceedings,  and  not  to  an  in- 
dictment for  misdemeanor.  With  respect  to  the  second 
objection  it  appears  to  us  that  it  is  now  too  late  to 
make  it,  and  that,  if  available  at  all,  it  would  only  be 
by  application  at  the  trial  that  the  prosecutor  should  bo 
compelled  to  elect  upon  which  of  the  charges  laid  in 
the  information  he  would  proceed.  Upon  the  face  of 
the  information  each  count  contains  a  charge  of  a 
separate  offence,  and,  in  point  of  law,  there  is  no 
objection  to  any  number  of  misdemeanors,  nor  even  of 
felonies,  being  charged  in  separate  counts  in  one  indict- 
ment, provided  the  judgment  be  the  same  for  each. 
There  is  no  doubt  that  a  man  by  one  and  the  same  act 
may  commit  two  or  more  several  and  distinct  ofiences.  A 
man  wrongfully  intending  to  kill  A.  fires  a  gun  at  him,  but 
misses  him,  and  kills,  without  intending  it,  B.  and  C. 
There  is  but  one  act,  but  he  would  be  liable  to  be  in- 
dicted three  times :  for  the  homicide  of  B.,  for  that  of 
C,  and  for  shooting  at  A.  with  intent  to  kill  him.  By 
the  17  &  18  Vict,  c  102,  s.  2,  art.  5,  paying  money 
to  any  person  with  intent  that  such  person  should  use 
it  to  bribe  electors,  is  declared  to  be  equivalent  to 
bribery,  and,  as  such,  a  misdemeanor,  though  no 
person  was  actually  bribed ;  and  by  article  first  the 
giving  money  to  an  elector  to  induce  him  to  vote  is 
declared  to  be  bribery,  and  as  such  a  misdemeanor. 
But  the  offences  are  not  the  same,  though  it  may  be 
said  that  they  arise  from  one  and  the  same  act.  If, 
however,  they  were  in  law  the  same,  a  conviction  or 
acquittal  upon  a  charge  founded  upon  the  fifth  article 
might,  with  proper  averments,  be  pleaded  to  another 
indictment  founded  upon  the  first ;  and  if,  as  in  the 
present  case,  both  charges  were  included  in  one  in- 
dictment, the  court  before  whom  th«  case  was  tried 
might,  in  its  discretion,  put  the  prosecutor  to  his 
election  upon  the  application  of  the  defendant ;  but,  as 
no  such  application  was  made  in  the  present  case,  we 
do  not  see  upon  what  ground  we  can  interfere.  With 
respect  to  the  third  objection,  we  are  of  opinion  that  if  a 
man  employs  an  agent  to  corrupt  voters,  and  that  agent 
in  carrying  such  general  instructions  into  effect  employs 
subordinate  agents  within  the  scope  of  the  authority 
received  from  the  principal,  such  principal,  with  re- 
ference to  the  express  terms  of  this  statute,  as  well  as 
upon  general  principles  of  law,  will  be  guilty  of  a  mis- 
demeanor as  a  principal  in  the  transaction.  The 
fourth  ground  of  objection  appears  to  be  a  serious  one, 
and  upon  that  we  think  there  should  be  a  rule.  With 
respect  to  the  fifth  objection,  we  ace  strongly  disposed 
to  think  that  the  proviso  to  tho   Sth  section   cf  the 
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15  &  16  Vict  c  57,  only  applies  to  "statements*' 
properly  so  called,  made  by  any  person  in  answer  to 
questions  put  to  him,  and  not  to  documents  produced 
by  such  persons.  As,  however,  this  is  a  point  not  free 
from  doubt,  and  of  general  importance,  we  think  there 
should  be  a  rule  as  to  that.  We  think,  therefore,  that 
there  should  be  a  rule  upon  the  fourth  and  fifth  ob- 
jections, and  none  upon  the  first,  second  and  third. 


CROWN   CASES   RESERVED. 

Reported  by  Joror  Thowsox,  Esq.,  Barrister-at-Law. 


Saturday,  JVbr.  10. 
(Before  Erle,  C  J.,  Cbomttojc,  J.,  Braxwell  and 
Chahnell,  BB.  and  Him.,  J.) 
Reo.  v.  James  Crawshaw. 
Lotteries — Evidence  of  keeping — Indictment —  Verdict 
accompanied  with  a  recommendation — Ignorance  of 
law. 
By  the  10  $11  Will  3,  o.  17,  «.  1,   lotteries  are  de- 
clared common  and  public  nuisances.    Sect.  2,  which 
came  into  operation  on  a  subsequent  day,  rendered 
persons  keeping  lotteries  liable  to  a  penalty  to  be  sued 
for  by  information  or  action,     The  42  Geo.  3,  e. 
119,  contained  similar  enactments : 
Held,  that  the  keeping  a  lottery  was  an  indictable  of- 
fence. 
The  defendant  kept  an  eating-house,  and  sold  tickets  for 
what  was  catted  u  The  Great  Eastern  Money  Cb*h\n 
in  respect  of  which  prizes  were  drawn,  and  the 
holders  of  the  tickets  whose  numbers  were  drawn  for 
prizes  received  the  same ;  and  the  defendant  delivered 
out  the  prizes  to  such  ticket-holders : 
Held,  that  this  evidencs  was  sufficient  to  support  a  con- 
viction against  the  defendant  of  keeping  a  lottery,  but 
not  sufficient  to  support  a  charge  of  keeping  a  house 
for  betting  upon  horse-racing,  under  the  16  4*  17 
VicLc  119. 
The  jury  returned  a  verdict  of  guilty,  but  recommended 
the  prisoner  to  mercy,  on  the  ground  that  perhaps  he 
did  not  know  that  he  was  acting  contrary  to  law : 
Held,  that  the  conviction  was  not  invalidated  by  the 
addition  to  the  verdict. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  at  the  general  quarter  sessions  of  the  peace 
for  the  county  of  Lancaster,  holden  by  adjournment  at 
Salford,  in  the  said  county,  on  the  27th,  28th  and  29th 
days  of  Aug.  1860. 

James  Crawshaw  was  tried  on  the  following  in- 
dictment : — 

County  of  Lancaster,  to  wit. — The  jurors  for  our 
Lady  the  Queen,  upon  their  oath  present,  that  J. 
Crawshaw,  on  the  28th  July  I860,  and  on  divers 
other  days  and  times  between  that  day  and  the  taking 
of  this  inquisition,  at  the  borough  of  Ashton-under- 
Lyne,  in  the  county  of  Lancaster,  unlawfully  did  set 
up,  keep  and  maintain  a  certain  lottery,  to  wit,  a  little- 
go,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects'  of  our  said  Lady  the  Queen  there 
inhabiting  and  residing,  and  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  form 
of  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid  do  further  present,  that  the  said  J. 
Crawshaw  on  the  said  28th  July  1860,  and  on  divers 
other  days  and  times  between  that  day  and  the  taking 
of  this  inquisition,  at  the  borough  of  Ashton  undcr- 
Lyne  aforesaid,  unlawfully  did  set  up,  conduct  and 
maintain  a  certain  lottery  not  authorised  by  Parlia- 
ment, in  which  said  lottery  prises  were  awarded  to  the 
subscribers  thereto,  for  whom  certain  numbers  were 
drawn,  to  the  great  damage  and  common  nuisance  of 
all  the  liege  subjects  of  our  Lady  the  Queen  there  in- 


habiting and  being,  and  to  the  evil  example  of  all 
others  in  like  case  offending,  and  against  the  form  of 
the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Third  count  — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J. 
Crawhaw,  on  the  said  28th  July  1860,  and  on  divers 
other  days  and  times  between  that  day  and  the  taking 
of  this  inquisition,  at  the  borough  of  Ashton-under- 
Lyne  aforesaid,  did  unlawfully  open,  keep  and  use  a 
certain  room  in  a  certain  house,  to  wit,  a  house  in  Old- 
street,  in  the  said  borough,  which  said  room  and  home 
were  then  occupied  by  him  the  said  J.  Crawshaw  for 
the  purpose  of  money  being  received  by  the  said  J. 
Crawshaw,  then  being  the  occupier  of  such  room  as 
aforesaid,  as  the  consideration  for  securing  the  paying 
by  some  other  persons,  to  wit,  the  Great  Eastern  Money 
Clnb,  of  money  on  the  event  of  a  certain  horse-race, 
to  the  great  damage  and  common  nuisance  of  all  the 
liege  subjects  of  our  Lady  the  Queen  there  inhibit- 
ing, being,  residing,  and  passing,  to  the  evil  example 
of  all  others  in  like  case  offending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count. — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J. 
Crawshaw,  on  the  said  28th  July  I860,  did  unlawfully 
open,  keep  and  use  a  certain  room  in  a  certain  house,  to 
wit,  a  bouse  in  Old-street,  in  the  said  borough,  which 
said  room  and  house  were  then  occupied  by  him  the 
said  J.  Crawshaw  for  the  purpose  of  money'  bang 
received  by  the  said  J.  Crawshaw,  then  being  the 
occupier  of  such  room  as  aforesaid,  as  the  consideration 
for  an  undertaking  by  him  the  said  J.  Crawshaw  to  pay 
money  on  the  contingency  of  horse-races,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  subjects 
of  our  Lady  the  Queen  there  inhabiting,  being,  re- 
siding and  passing,  to  the  evil  example  of  all  others 
in  like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count. — And  the  jurors  aforesajd,upontheiroatb 
aforesaid,do  further  present,  that  the  said  J.  Crawshaw,  oo 
the  said  28th  July  1860,  and  on  divers  other  days  and 
times  between  that  day  and  the  taking  of  this  inquisi- 
tion, did  unlawfully  set  up,  keep,  maintain  and  conduct 
a  lottery  not  authorised  by  Parliament,  to  the  com- 
mon nuisance  of  all  the  liege  subjects  of  our  Lady  the 
Queen,  and  to  the  evil  example  of  all  others  in  like  ca* 
offending,  contrary  to  the  form  of  the  statute  in  tiut 
case  made  and  provided,  and  against  the  peace  of  oar 
said  Lady  the  Queen,  her  crown  and  dignity. 

The  tint  witness  who  was  called  was  John  Preston. 
His  evidence  was  as  follows : — I  am  a  police  consta- 
ble of  the  parish  of  Ashton-under-Lyne.  I  know  the 
defendant;  he  lives  in  Old-street,  Ashton-under-Lyne, 
and  keeps  an  eating-house  there.  On  the  28th  Jnly 
last  I  saw  in  his  window  a  placard — a  large  one. 
After  seeing  it  I  went  into  the  house;  his 
wife  was  there,  and  the  defendant  was  in  the 
sbop-placo  also.  1  said  "  I  want  a  horse-ticket.'' 
I  was  not  in  uniform.  His  wife  gave  me  one 
out  of  a  drawer.  I  paid  sixpence  for  it.  I  asked  fcr 
u  When  and  where  do  they  draw  ?  "  She  said, "  It  wili 
be  drawn  on  Monday  night,  where  I  do  not  know ;  it 
is  not  drawn  regularly  at  the  same  place."  I  then 
came  away.  Defendant  was  present  at  the  time.  On 
Monday  the  30th  July  I  went  aeaiu ;  defendant  and  h« 
wife  were  in.  I  bought  another  horse-ticket  The  defen- 
dant's wife  served  me  from  the  same  drawer.  I  p*"l 
sixpence  for  it.  I  asked  when  and  where  it  would  be 
drawn.  Defendant's  wife  said,  "  To-night;  but  I  do  not 
know  where."  I  purchased  the  same  day  a  list  This 
is  it  (the  list  is  annexed,  marked  B>  I  paid  a  half- 
penny for  it.     I  examined  it  to  kiok  whether  my  ticket 
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purchased  on  the  first  occasion  was  a  prize.  In  con- 
seqnence  of  what  I  uw  there,  I  went  the  next  morning, 
Tuesday  the  31st,  to  the  defendant's  house,  and  took 
with  roe  the  first  ticket  I  had  bought.  I  gave  it  to  the 
defendant,  and  said  there  is  a  prize  for  this,  and  gave 
it  to  him.  He  went  into  the  kitchen,  as  if  to  look 
whether  it  was  so,  and  returned  and  gave  me  4§ .  lOd, 
I  tsked  him  why  he  did  not  give  me  the  5t.  He  only 
laughed.  My  other  ticket  was  not  a  prizo.  I  afterwards 
pave  it  to  chief  constable  Dalgleish.  This  is  it  (this 
ticked  is  annexed,  marked  A).  Both  the  tickets  were 
for  the  same  drawing. 

Cross-examined.  —  I  went  to  defendant's  by  direc- 
tion of  my  superintendent.  I  went  alone.  I  can't  say 
whether  defendant  knew  me.  I  had  then  been  a  police 
constable  at  Ashton-under-Lyne  but  a  few  weeks.  The 
first  time  I  went  was  at  half-past  four  p.m.  on  the 
Saturday.  I  saw  no  one  there  the  first  time  but  defen- 
dant and  his  wife. 

The  next  witness  called  was  William  Chadwick, 
whose  evidence  was  us  follows : — I  am  an  inspector  of 
police  at  Ashton-under-Lyme.  On  Thursday  the  2nd 
Aug.  last  I  apprehended  the  prisoner  under  a  warrant. 
1  went  to  his  place  and  found  there  four  placards  stuck 
up  in  the  window  (the  four  placards  are  annexed  and 
marked  respectively  with  the  letters  C,  D,  E,  F).  I 
asked  defendant  to  hand  me  what  tickets  he  had,  and 
his  wife  handed  me  from  a  drawer  in  the  counter  these 
tickets  now  produced.  (The  tickets  taken  from  the 
drawer  and  now  produced  in  court  purported  to  be  tickets 
In  two  different  money  clubs,  White  South  Union 
Weekly  Money  Club,  and  the  Great  Eastern  Money 
Clnb.  These  tickets  were  not  each  on  separate  pieces 
of  paper,  but  a  number  printed  in  succession  on  the 
same  slip  of  paper,  but  so  as  to  be  easily  separated  one 
from  the  other.  There  were  seventy-six  in  all  produced, 
fifty-six  in  the  first  above-mentioned,  and  twenty  in 
the  last  above-mentioned  club.  A  few  tickets  of  each  are 
snneied,  marked  respectively  with  the  letters  H  and  I.) 

This,  with  some  formal  evidence,  closed  the  case  for 
the  prosecution. 

The  counsel  for  the  defendant  contended  that  the  first, 
■econd  and  fifth  counts  of  the  indictment  were  bad  in 
sQbtance ;  that  an  indictment  did  not  lie,  either  under 
ti* statute  10  &  11  Will.  3,  c.  17,  orunder  the  statute 
42  Geo.  8,  c  119;  that  in  the  case  of  both  these 
ttatntes  an  offender  could  not  be  proceeded  against 
under  the  1st  section  taken  by  itself,  but  must  be  pro- 
ceeded against,  if  at  all,  under  the  2nd  and  3rd  sections. 

They  also  contended  that  the  third  and  fourth  counts 
of  the  indictment  were  bad  in  substance ;  that  the 
statute  16  &  17  Vict.  c.  119,  did  not  apply  at  all  to  the 
case ;  that  there  was  no  proof  ot  the  defendant's  house 
being  a  betting-houso  within  the  meaning  of  that 
Katnte;  that  there  was  no  proof  of  the  event  or 
contingency  here  being  such  a  one  as  is  provided  for 
in  that  statute. 

Tito  Court  overruled  these  objections. 

The  counsel  for  the  defence  then  submitted  that 
there  was  no  evidence  for  the  jury  in  support  of  the 
fi*t,  second  and  fifth  counts. 

The  Court  decided  that  there  was. 

The  counsel  for  the  defendant  then  addressed  the 
jury,  who  found  the  defendant  guilty  on  each  count  of 
the  indictment,  but  recommended  him  to  mercy,  on  tho 
ground  "  that  perhaps  he  did  not  know  he  was  acting 
contrary  to  law." 

The  counsel  for  the  defendant  submitted  that  this 
was  a  verdict  for  the  defendant. 

The  Court  ruled  otherwise,  but  allowed  tho  defen- 
dant to  go  out  on  bail  until  the  next  Hilary  sessions, 
Md  now  submit  the  case  for  the  opinion  of  this  court, 
m  to  whether  the  objections  taken  by  the  counsel  for  the 
defendant,  or  any  and  which  of  them,  are  well-founded 
»ad  ought  to  prevail.  E.  Ovens, 


Copy  of  Exhibit  A. 

A.     The  Great  Eastern  Money  Club. 

Four  thousand  prints  at  sixpence  each. 

The  23rd  ballot  will  take  place  on  Monday, 

July  30th,  1860. 

Copy  of  Exhibit  B. 

No.  1787.    B.    Ashton-under-Lyne.  7. 

Great  Eastern  Money  Club. 

4000  shares  issued. 

The  23rd  ballot  published  on  Monday  the  30th  July, 

1860. 

First  prize,  33,  102. ;  second,  2267,  5JL ;  third, 

1830,  2/.  10*. 

Then  followed  a  series  of  numbers  for  prizes  of  10s. 

and  5t  .'each. 

Copy  of  Exhibit  C. 

The  Great  Eastern  Weekly  Ballot. 

4000  shares  or  more. 

The  meetings  take  place  every  Monday  evening. 

Shares : — First  prize,  102. ;  second  ditto,  52. ;  third 

ditto,  22.  10s. 

The  remainder  divided  into  shares  of  10s.  each* 

Shares  6dL  each. — May  be  had  here. 

Copy  of  Exhibit  D. 
White's  Race  Club  for  the  Radcliffe  Cup. 

3000  shares  at  Is.  each. 

To  be  drawn  on  Saturday,  Aug.  11,  1860. 

First  prize,  102. ;  second  ditto,  52. ;  third  ditto,  2/. 

Starters  and  non-starters,  12.  each. 

Remaindor  in  10s.  prizes. 

Tickets  It.  each. — Sold  here. 

Copy  of  Exhibit  E. 

White's  South  Union  Weekly  Money  Club. 

2000  subscribers  at  6dL  each. 

First  prize,  102. ;  second  ditto,  52. ;  third  ditto,  221 

5  at  one  pound  each ;  21  at  ten  shillings  each ; 

60  at  five  shillings  each. 

Distributed  every  Tuesday  evening  at  Eight  o'clock. 

Tickets  6d  each.— Sold  here. 

Copy  of  Exhibit  F. 

North-Western  Weekly  Money  Club. 

Published  every  Wednesday  evening  at  Seven  o'clock. 

Tickets  6dL  each.— May  be  had  here. 

Copy  of  one  of  the  Exhibits  H. 

1908.    White's  South  Union  Money  Club. 

[No.  48.] 

2000  subscribers  at  6<£  each. 

First  prize,  102. ;  second  ditto,  52. ;  third  ditto,  22. 

Five  at  one  pound  each ;  sixty  at  five  shillings  each. 

To  be  drawn  Aug.  7th,  1860,  at  8  p.m. 

Copy  of  one  of  1Kb  Exhibits  I. 

No.  481.    The  Great  Eastern  Money  Club.  1 

Four  thousand  prints  at  6d.  each. 
The  24th  ballot  will  take  place  on  Monday, 
Aug.  6th,  1860. 

Dr.  Wheeler  (Kaye  with  him)  for  the  prisoner. — 
This  is  not  an  indictable  offence  under  either  of  the 
statutes,  10  &  11  Will.  3,  c  17,  s.  1,  or  the  42  Geo.  3, 
o.  119.  If  an  offence  has  been  committed  against 
those  statutes  the  remedy  is  by  proceedings  ac- 
cording to  the  statutes.  Though  the  1st  section 
of  10  &  11  Will.  3  contains  a  prohibition,  and,  under 
ordinarv  circumstances  an  indictment  would  lie  for  an 
infringement  of  it,  yet  in  the  second  section  the  remody 
is  provided,  and  that  is  tho  proper  course  of  proceeding. 
The  2nd  section  enacts,  that  from  and  after  the  29th 
Dec  1C99  theso  offences  shall  be  punishable  by  a 
penalty,  to  be  recovered  by  information,  bill,  plaint,  or 
action  at  law.  Tho  1st  section  came  into  operation 
at  an  earlier  date  than  the  second  one,  and  therefore,  if 
the    1st    section  gave    a  separate  and  independent 
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tion,  an  offender  was  liable  to  an  indictment  an  1  a 
severer  penalty  than  he  would  be  under  sect  2.  It  is 
submitted  that  these  are  not  cumulative  provisions, 
and  that  the  statute  which  creates  the  offence  also 
provides  the  remedy.  Moreover,  there  would  have  1*en 
no  object  in  the  2nd  section,  if  a  remedy  by  indict- 
ment had  been  provided  by  the  1st.  The  reason  for 
postponing  the  operation  of  sect.  2  was  probably  that 
the  1st  section  created  the  prohibition,  and  it  was 
desirable  to  grant  time  by  way  of  warning  tho  public 
before  making  the  penalty  attach. 

Erle,  C.J. — Is  not  sect.  2  a  power  to  common 
informers  to  sue  for  penalties  ? 

Crompton,  J. — How  does  this  point  juise  ?  Is  this 
o  proceeding  in  arrest  of  judgment  ? 

Wheeler. — The  objection  was  taken  in  tho  ordinary 
way  at  the  close  of  the  case  for  the  prosecution. 

Erle,  C.J. — Wo  will  treat  this  case  as  a  motion  in 
arrest  of  judgment. 

Wheeler. — The  object  then  was  to  give  warning  that 
a  lottery  was  a  common  and  public  nuisance.  Before 
the  passing  of  the  statute  of  10  &  11  Will.  3,  lotteries 
were  common  all  over  England.  The  same  argument 
applies  to  the  counts  framed  upon  the  42  Geo.  3,  c  1 19, 
the  1st  section  of  which  enacts  that  from  and  after 
the  passing  of  that  Act,  lotteries  and  little-goes  shall 
be  deemed  a  public  nuisance,  and  in  the  same  manner 
as  the  statute  of  Will.  3,  the  2nd  section  enacts  that 
from  the  1st  July  1802  persons  keeping  lottery  offices 
shall  be  liable  to  a  penalty,  and  be  deemed  rogues  and 
vagabonds. 

Cromfton,  J. — Blackstone  ranks  lotteries  among 
common  nuisances,  though  ht  does  not  say  so  in  so 
many  words. 

Wheeler. — The  1st  section  speaks  of  the  thing  as  a 
nuisance,  and  the  2nd  deals  with  the  persons  practis- 
ing it  The  cases  of  Rex  v.  Gregory,  5  B.  &  Ad.  555, 
and  Sex  v.  Harris,  4  T,  R.  205,  and  Dwarris  on 
Statutes  were  then  cited  as  to  the  construction  of 
sections  like  these.  Secondly,  supposing  this  to  have 
been  an  indictable  offence,  there  was  no  evidence  for 
tiie  jury  on  which  they  were  justified  in  finding  the 
defendant  guilty.  There  ought  to  be  evidence  of  a 
lottery  or  a  determination  by  lot  brought  home  to  the 
defendant  There  was  no  evidence  that  the  place  was 
a  place,  or  the  game  a  game,  within  the  mischief  of  the 
Act,  or  to  connect  the  defendant  with  the  distribution 
of  prizes.  An  agency  should  have  been  proved  against 
the  defendant.  The  distribution  of  prizes  may  have 
been  in  some  other  manner  than  by  lot.  The  third  and 
fourth  counts  are  not  made  out.  There  was  no  proof  that 
this  was  a  betting-house  within  the  Act  16  &  17  Vict 
c.  119.  There  must  be  evidence  of  a  lottery  to  make 
an  offence ;  but  what  evidence  is  there  of  the  defendant's 
setting  up,  keeping  and  maintaining  a  lottery  ?  The 
case  of  Ryder  v.  Wood,  29  L.  J.  1,  M.  C,  was  then 
cited. 

No  counsel  appeared  to  argue  on  behalf  of  the  pro- 
secution. 

Erle,  C.J. — We  have  considered  this  case,  and  are 
of  opinion  that  the  evidence  bearing  on  the  counts 
relating  to  horse-racing  was  not  sufficient  to  sup- 
port those  counts.  With  respect  to  the  counts  on  the 
Lottery  Acts,  we  are  of  opinion  that  there  was  evidence 
for  the  jury  which  justified  them  in  coming  to  the  con- 
clusion they  did.  This  was  virtually  the  purchase  of  a 
ticket  in  a  lottery,  in  the  expectation  of  drawing  a 
prize.  The  defendant  was  concerned  both  in  selling 
the  ticket  and  delivering  out  the  prizes  to  the  purchaser, 
and  the  jury  were  well  justified  in  inferring  that  he 
was  intimately  connected  with  the  lottery.  The  objec- 
tion that  there  was  no  evidence  to  support  those 
counts  therefore  fails.  We  have  looked  at  the  verdict 
of  the  jury  recommending  the  defendant  to  mercy,  as 
perhaps  he  was  not  acquainted  with  the  law,  and  we 
ve,  nevertheless,  of  opinion  that  the  conviction  is  valid. 


Ignorance  of  the  statute  is  no  excuse  for  the  violation 
of  its  provisions.  That  ground  does  not  annul  the  ver- 
dict The  great  point  in  Mr.  Wheeler's  argument  is 
really  one  in  arrest  of  judgment  The  defendant  wu 
indicted  for  a  misdemeanor  supposed  to  have  been 
created  by  the  10  &  11  Will.  3,  which  in  the  1st 
section  declares  that  the  keeping  of  a  lottery  shall  be 
a  common  and  public  nuisance,  and  in  the  2nd  section 
prohibits  all  persons  from  keeping  lotteries,  under  a 
penalty  of  500/.,  at  the  suit  of  a  common  informer,  or 
if  not  so  prosecuted,  makes  them  liable  as  vagrants  or 
rogues ;  and  the  second  part  of  the  Act  came  into  opera- 
tion at  a  different  time  to  the  first.  It  was  contended  that 
that  was  a  declaration  that  it  was  not  intended  that 
the  first  enactment  should  be  the  subject  of  an  indict- 
ment, and  that  the  proper  remedy  was  under  the 
2nd  section,  and  thorefore  that  this  indictment  could 
not  be  sustained.  We  have  attended  to  that  argument, 
but  we  find  a  principle  to  have  prevailed  for  a  long 
time,  that  where  the  Legislature  declares  a  thing  to  be 
a  common  and  pnblic  nuisance,  tho  person  who  does  the 
act  renders  himself  liable  to  an  indictment  I  take  the 
case  of  Rex  v.  Gregory  to  be  an  application  of  tint 
principle  by  a  court  of  very  great  authority.  That 
principle  is  an  answer  to  the  objection.  We  therefore 
hold  that  those  counts  which  are  framed  on  the 
Lottery  Acts  are  not  bad  in  point  of  law.  The  result 
will  be,  that  the  conviction  will  be  affirmed  on  these 
counts. 
The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Joan  Taunton.  T.  W.  Saukdkss,  and  C.  J.  B» 
Hestslet,  Ktqn,  Barristera-at-Law. 


Saturday,  Nov.  24. 
Cobbett  v  Wheeler  and  another. 
Ejectment— Turnpike— Mortgage  of  tolls— Cost*  of 

nonsuit — Liability  to. 
Plaintiff,  as  personal  representative  of  a  deceased 
mortgagee  of  turnpike  tolls,  sued  the  lessees  of  tie 
tolls  as  tenants  in  possession  of  tie  toU-houst,  to 
recover  possession  of  them.     A  trustee  was  let  ta  to 
defend  as  landlord,  and  at  the  trial  the  plaintiff  teat 
nonsuited.     Defendants  afterwards  signed  judgment 
and  arrested  the  plaintiff  for  the  costs  of  the 
nonsuit : 
Held,  that  the  plaintiff  was  liable  fur  such  costs  under 
the  stat.  of  4  Joe.  1,  c.  3. 

Ejectment  by  the  plaintiff  as  the  personal  represen- 
tative of  a  mortgagee  of  the  tolls  of  a  turnpike-road,  ia 
the  county  of  Hants,  to  recover  the  toll-gates.  The 
action  was  brought  against  the  defendants  as  the 
tenants  in  possession,  being  the  lessees  of  the  tolls. 
Subsequently  one  of  the  turnpike  trustees  named  Jen- 
kins was  admitted  to  defend  as  landlord,  under  the 
C.L.  P.  A,  15  &  16Vict  c  76,  a.  172. 

The  action  was  tried  at  the  spring  assizes  1856,  for 
the  county  of  Hampshire,  before  Crowder,  J.,  when  the 
plaintiff,  failing  to  give  sufficient  evidence  of  the 
existence  of  the  mortgage,  was  nonsuited 

Subsequently  the  defendants  signed  judgment,  and 
took  the  plaintiff  in  execution  for  the  costs  of  the  non- 
suit. 

On  a  former  day  in  this  term  the  plaintiff  obtained  a 
rule  nut  to  set  aside  the  judgment,  so  far  as  related  to 
costs,  on  the  ground  that  the  statute  of  4  Jac.  1,  c  3, 
giving  defendants  costs  in  cases  of  nonsuit,  did  no: 
apply  to  the  case  of  the  defendants,  who  are  sued  ondtr 
the  General  Turnpike  Act  in  respect  of  matters  relating 
to  the  trust 

Lush  and  Thring  showed  cause. — On  tho  part  of  the 
plaintiff  it  is  said  that  no  costs  are  payable  in  case  of  * 
plaintiff  suing  turnpike  trustees.  [Hill,  X— It  *** 
said  that  the  defendants,  as  trustees,  were  not  baMe  to 
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costs,  and  that  therefore  the  plaintiff  waa  not.]  The 
cue  of  Wormwell  v.  Hailstone,  6  Bing.  658,  which  was 
cited  for  that  proposition,  was  a  case  where  the  trustees 
of  a  turnpike-road  were  sued  in  the  name  of  the  defen- 
dant their  clerk,  according  to  the  3  Geo.  4,  c.  126,  a. 74, 
which  enacts  that  the  trustees  may  sue  and  be  sued  in 
the  name  of  their  clerk,  and  it  was  held  that  the  pro- 
perty of  the  clerk  was  not  liable  to  be  taken  iu 
execution  to  satisfy  the  judgment.  That  was  so 
kid  upon  a  proviso  in  sect.  74  in  these  words : — 
u  Provided  always,  that  every  trustee,  commissioner, 
clerk  or  clerks,  shall  be  reimbursed  and  paid  out  of 
moneys  belonging  to  the  turnpike-road  for  which  he  or 
they  shall  act,  all  such  charges,  costs  and  expenses  as 
be  or  they  shall  be  put  unto  or  become  chargeable  with, 
or  liable  to  by  reason  of  his  or  their  being  so  made 
plaintiff  or  plaintiffs,  defendant  or  defendants. "  The 
present  case  is  distinguishable.  This  action  is  brought 
against  the  lessees  of  the  tolls,  and  necessarily  so, 
because  they  are  the  tenants  in  possession  ;  and  if  the 
trustee  had  not  come  in  to  defend,  there  could  be  no 
doubt  but  that  the  defendants  would  be  entitled  to  their 
costs.  Then  why  are  they  to  be  deprived  of  them, 
because  it  happens  that  another  person  is  let  in  to 
defend?  But  sects.  186  and  187  of  the  C.  L.  P.  A. 
1852,  seem  to  provide  for  the  defendant's  costs  in 
ejectment  in  such  a  case  as  this.  This  case,  however, 
ia  certainly  not  within  that  of  Wormwell  y.  Hailstone. 
Then,  as  to  the  statute  of  4  Jac  1,  c.  3,  it  is  submitted 
that  this  case  falls  within  it,  and  that  the  defendants 
are  entitled  to  their  costs  of  nonsuit  in  pursuance  of  iu 
The  provision  in  the  statute  of  Jac  1  is,  that  if  any  person 
shall  commence  or  sue  in  any  court  of  record,  or  in  any 
other  court,  any  action,  bill,  or  plaint  of  trespass,  or 
tjtcaone  firma,  or  any  other  action  whatsoever, 
wherein  the  plaintiff  or  defendant  might  have  costs  (in 
caac  judgment  should  be  given  for  him),  and  the  plain- 
tiff is  nonsuited,  or  the  defendant  has  a  verdict,  the 
defendant  is  to  be  entitled  to  his  costs.  This  statute 
only  defines  the  class  of  actions  in  which  defendants 
thall  be  entitled  to  their  costs,  and  does  not  limit  that 
right  in  the  way  contended  for  by  the  plaintiff. 

The  plaintiff  in  person  supported  the  rule. 

Cot'KBUKX,  CJ. — I  am  of  opinion  this  rule  ought 
to  be  discharged.  Several  questions  arise :  first, 
whether  the  case  is  within  the  statute  4  Jac.  1,  c  3, 
which  gives  costs  to  a  defendant  on  tho  nonsuit  of 
the  plaintiff?  Whether  the  words  "any  other  action 
wherein  the  plaintiff  or  the  demandant  might  have  his 
costs  in  case  judgment  should  be  given  for  him"  apply 
only  to  the  class  of  actions  immediately  before  referred 
to,  or  only  serve  to  define  another  class  of  actions  to 
which  the  statute  of  Henry  the  Eighth  is  extended.  It 
is  a  grave  question  whether  Mr.  Lush's  construction  of 
the  bUtute  is  not  the  right  one ;  but  I  will  assume  that 
Mr.  Cobbett's  argument  is  right.  Then  arises  the 
question  upon  sect.  74  of  the  General  Turnpike  Act. 
Does  that  give  immunity  *for  costs  to  the  defendants  ? 
Mr.  Cobbett  relies  on  the  case  of  Wormwell  v.  Hailstone. 
If  it  were  necessary  to  decide  this  case  on  the  words  of 
the  proviso  at  the  end  of  sect.  74, 1  should  consider  it 
incumbent  to  reconsider  the  case  of  Wormwell  v.  Jlait- 
rtONe.  1  own  it  appears  to  me  that  the  effect  of  the 
proviso  is  not  to  divest  the  adverse  party  of  his  right  to 
look  to  the  other  party,  whoever  he  may  be,  for  his  costs, 
but  merely  to  give  that  party,  when  the  costs  have  been 
paid,  an  indefeasible  right  to  compensation  for  them  out 
of  the  funds  of  the  turnpike  trust.  I  will  assume, 
however,  that  the  effect  of  the  proviso  is  to  com- 
pel the  plaintiff  suing  a  person  who  defends  on  behalf 
of  the  trustees  to  resort  to  the  trust-funds  to  recover 
Vu  costs.  Still,  to  bring  the  case  within  the  statute  of 
James,  the  condition  is,  that  the  action  must  be  one 
wherein  the  plaintiff  or  demandant  might  have  costs 
ui  case  judgment  is  given  for  him.  That  brings  us  to 
the  question,  whether  the  plaintiff  in  this  case,  if  suc- 


cessful, might  have  had  his  costs.  Turning  to  sect.  48 
of  the  General  Turnpike  Act,  it  is  clear  that  Mr. 
Cobbett,  if  he  had  been  successful,  would  have  been 
entitled  to  his  costs,  and  he  would  have  been  entitled 
to  sign  judgment  and  take  out  execution  for  his  costs ; 
and  the  trustees  must  have  satisfied  them  before  he 
would  have  been  bound  to  give  up  possession  of  the 
toll-houses.  There  is  another  serious  difficulty  in  the 
way  of  the  plaintiff ;  that  is,  in  this,  case  there  are  two 
other  defendants  necessarily  made  defendants — the 
lessees  of  tho  tolls,  who  were  entitled  to  have  execution 
for  their  costs.  They  would  have  been  liable  to  Mr. 
Cobbett  in  costs  if  he  had  succeeded,  and  therefore,  on 
the  other  hand,  they  are  entitled  to  execution  for 
their  costs,  he  having  failed.  This  rule  must  be  discharged. 
Hill,  J. — I  am  of  the  same  opinion.  Assuming 
Mr.  Cobbett's  argument  on  the  statute  of  James  to  be 
right,  still  the  ground  of  his  motion  wholly  fails,  for 
if  he  had  succeeded  he  would  have  been  entitled  to  sign 
judgment  for  recovering  possession  of  the  toll-gates, 
and  also  for  his  costs  of  suit ;  and  therefore  the  defen- 
dants are  entitled  to  the  costs  of  the  nonsuit. 

_____         Rule  discharged. 

Wednesday,  Nov.  28. 

Sibbet  (appellant)  v.  Aixsley  (respondent). 

Father    neglecting    to    maintain     child  —  Paternity 

denied — Evidence — 5  Geo.  4,  c.  83,  s.  3. 
A.  was  summoned  before  justices,  under  5  Geo.  4,  c.  83, 
f .  3,  for  wilfully  refusing  to  maintain  his  child.  He 
and  his  wife  had  lived  separate  for  about  three 
years  before  the  birth  of  the  child  in  question,  though 
in  the  same  town :    she    led  a  disreputable  and 
profligate   life,  and  he  alicays  avoided  Iter,   and 
she  had  been  seen  as  a  prostitute  in  company  witli 
seva'at  men,  and  Ute  child  was  born  in  a  gaol    The 
justices  dismissed  the   summons,  holding  that  tlte 
legal  presumption  that  the  husband  was  the  father  of 
tlte  child  was  rebutted  by  this  evidence  : 
Held,  that  the  justices  came  to  a  rig  fit  conclusion. 
Case  stated  under  the  20  &  21  Vict  c,  43. 
The  respondent  was  charged  before  a  justice  of  the 
peace    at    the    petty  sessions,   Newcastle-upon-Tyne 
(I  lth  May,  I860),  by  the  overseer  of  the  chapelry  of 
St.  John  in  that  town,  with  neglecting  to  support  his 
child,  which  became  chargeable  to  the  said  chapelry. 
The  justice  dismissed  the  summons,  and  stated  the  fol- 
lowing case  for  the  opinion  of  this  court : — 

At  tho  hearing  of  the  information  it  was  admitted 
that  the  respondent  had  been  duly  married  to  his  pre- 
sent wife  Sarah ;  that  three  years  ago  they  had  sepa- 
rated, and  that  since  such  separation  the  respondent 
had  resided  in  Newcastle-upon-Tyne,  and  it  was  proved 
to  my  satisfaction  that  they  had  not  since  lived  toge- 
ther ;  that  the  child  in  question  was  the  child  of  the 
wife  of  the  respondent ;  that  it  was  born  in  Durham 
Gaol  on  the  23rd  Aug.  last,  that  on  the  20th  April 
last  it  became  and  still  is  chargeable  to  the  parish  or 
parochial  chapelry  of  St.  John ;  tbat  the  respondent  i  a 
able  to  work  and  maintain  himself  and  his  family ;  and 
that  since  the  separation  of  the  respondent  and  his  wif  e 
she  had  lived  in  Newcastle,  except  for  short  periods  of 
time.  It  was  proved  by  the  evidence  of  four  poli  co 
officers,  that  during  the  last  two  years  the  wife  of  the 
respondent  had  led  a  very  disreputable  and  profligate 
life ;  that  .during  that  period  she  had  been  seen  fre- 
quently at  all  hours  of  the  night  in  company  with  men 
other  than  her  husband,  alone  in  passages,  lanes,  and 
retired  places,  and  that  she  had  been  seen  in  brothels. 
(Two  specific  instances  of  adultery  were  then  stated  as 
proved.) 

That  on  another  occasion  within  the  last  two  years 
she  was  found  one  night  in  a  passage  alone  with  a  man, 
not  her  husband,  by  a  police  officer,  other  than  the  last 
two  mentioned,  aud  was  taken  cut  of  it  by  him  and 
sent  away.     It  was  also  proved  before  ine,  that  the 
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respondent  has  been  perfectly  well  aware  of  the  sort  of 
life  his  wife  has  been  leading  during  the  last  two  years. 
That  in  consequence  he  had  most  anxiously  and  con- 
stantly avoided  her.  That  during  that  period  she  had 
very  frequently  annoyed  him  by  hanging  about  the 
outside  of  his  house,  and  shouting  at  and  abusing  him. 
That  he  has  always  done  his  utmost  to  keep  her  away 
from  him,  and  has  frequently  sent  for  the  police  and 
ordered  them  to  remove  her,  which  they  have  done. 

It  was  contended  on  behalf  of  the  appellant  that,  as 
the  respondent  had  since  his  separation  from  his  wife 
lived  in  the  same  town  as  that  in  which  she  had  re- 
sided for  the  most  part  during  that  period,  access 
between  them  being  possible  must  be  presumed,  and 
that  any  child  she  might  have  whilst  they  were  so 
living  must  be  considered  to  be  the  child  of  the  respon- 
dent and  legitimate.  And  the  case  of  A  v.  Mansfield, 
1  Q.  B.  144,  was  relied  on. 

I,  the  undersigned,  being  of  opinion  that  access 
between  a  man  and  his  wife  when  living  separate, 
though  both  residing  in  the  same  town,  at  the  same 
time,  need  not  necessarily  be  presumed,  even  in  cases 
where  the  same  is  possible,  where  circumstances  are 
proved  tending  to  the  inference  that  no  such  inter- 
course in  fact  took  place,  and  being  also  of  opinion 
upon  the  foregoing  facts  that  the  respondent,  though 
he  has  been  living  in  the  same  town  as  his  wife  since 
their  separation,  had  not  had  access  to  her  during  that 
period,  and  that  her  child,  born  on  the  23rd  of  August 
last,  was  not  the  child  of  the  respondent,  but  an  ille- 
gitimate child,  considered  that  he  was  not  liable 
to' maintain  it,  and  that  he  ought  not  to  be  punished 
under  the  5  Geo.  4,  c  83,  s.  3,  for  neglecting  to  do  so. 
And  I  dismissed  the  information,  and  the  respondent 
was  discharged. 

The  opinion  of  the  Court  of  Q.  B.  is  desired  as  to 
whether  I  was  right  in  point  of  law. 

C.  F.  Hammond. 

Damson  for  the  appellant.— The  decision  of  the 
magistrate  was  wrong.  The  presumption  of  law  is, 
that  where  a  man  and  his  wife  live  in  such  circum- 
stances that  access  is  possible,  and  a  child' is  born,  he 
is  to  be  taken  to  be  the  father.  The  reasons  given  are 
not  sufficient  to  warrant  the  magistrate  in  finding  that 
the  husband  had  not  access  to  his  wife  during  the  ne- 
cessary period.  It  is  not  enough  to  rebut  the  presump- 
tion to  show  that  the  wife  has  been  guilty  of  adultery 
during  the  time :  (Banbury  Peerage  case,  1  Sim.  &  Stu. 
155;  Hargreave  v.  Hargreave,  9  Beav.  552.)  In 
Morris  v.  Morris,  5  CI.  &  Fin.  163,  it  was  laid  down 
that  the  evidence  must  be  such  as  to  leave  no  reason- 
able doubt  that  the  husband  is  not  the  father  of  the 
child.     So  in  Goodright  v.  Saul,  4  T.  R.  356. 

IAddell,  contra,  was  not  called  upon. 

Wiqhtman,  J. — There  is  no  doubt  about  the  rule  of 
law,  that  when  a  child  is  born  of  a  married  woman 
during  wedlock,  and  the  parties  are  so  situated  that 
the  husband  might  have  had  access  to  his  wife  during 
the  necessary  period,  the  husband  is  presumed  to  be 
the  father  of  the  child.  But  that  presumption  may  be 
rebutted  by  other  evidence,  showing  that  access  has 
not  in  fact  taken  place.  The  question  therefore  is, 
whether  there  was  such  evidence  to  rebut  the  presump- 
tion. [His  Lordship  then  recapitulated  the  facts.] 
These  circumstances  satisfactorily  prove  that  intercourse 
did  not  take  place  between  the  husband  and  wife  during 
the  time.  1  therefore  think  the  magistrate  came  to  a 
right  conclusion,  and  I  should  have  come  to  the  same 
conclusion  myself. 

Hill  and  Blackburn,  JJ.  concurred. 

Judgment  for  the  respondent 

Tuesday,  Jan.  15. 

Ex  parte  Anderson. 

Habeas  corpus— Colonies— Jurisdiction  of  Superior 

Courts  in  England. 


The  Superior  Courts  in  England  have  a  right  to  issue 

writs  of  habeas  into  the  colonies,  to  bring  up  persons 

illegal  It/  imprisoned,  unless  their  jurisdiction  is  taktn 

away   by  statute.     This  court  therefore  issutd  u 

writ  of  habeas  corpus  to  Canada,  Us  jurisdiction  to 

do  so  not  being  taken  away  by  statute. 

Edwin  James  (Flood  and  Gordon  Allen  with  him). 

moved  for  a  wiit  of  habeas  corpus,  to  be  directed  to  the 

governor  of  the  province  of  Canada,  to  the  sheriff  of 

Toronto,  and  the  keeper  of  the  gaol  there,  to  bring  up 

the  body  of  one  John  Anderson,  together  with  the 

cause  of  his  detention. 

Cockburn,  C  Jt — Why  is  the  name  of  the  governor 
introduced  ? 

James,  Q.C. — The  reason  is,  because  in  the  8L 
Helena  case  the  name  of  the  governor  was  introduced 
as  well  as  that  of  the  keeper  of  the  gaol.  The  affi- 
davit is  made  in  the  following  terms : — "  I,  Louis  Alois 
Chamerovzow,  of  No.  27,  New  Broad-street,  in  the 
city  of  London,  Secretary  of  the  British  and  Foreign 
Anti-Slavery  Society  make  oath  and  say:  1  sty, 
1.  That  John  Anderson,  of  the  city  of  Toronto,  in  her 
Majesty's  province  of  Canada,  a  British  subject  domi- 
ciled there,  now  w,  as  I  verily  believe,  illegally  detained 
in  the  criminal  gaol  of  the  said  city  there,  against  his 
will,  not  having  been  legally  accused,  or  charged  with, 
or  legally  tried,  or  sentenced  for  the  commission  of  any 
crime,  or  for  any  offence  against,  or  recognised  by  the 
laws  in  force  in  the  said  province,  or  in  any  other  part 
of  her  Majesty's  dominions,  or  not  being  otherwise 
liable  to  be  imprisoned,  or  detained,  under  or  by  virtue 
of  any  such  laws.  2.  I  verily  believe  that,  unless  a 
peremptory  writ  of  habeas  corpus  shall  immediately 
issue  by  this  honourable  court,  the  life  of  the 
said  John  Anderson  is  exposed  to  the  greatest 
and  to  immediate  danger."  The  Crown  has 
power  to  issue  the  writ  of  habeas  corpus  into 
any  part  of  her  Majesty's  possessions.  Canada  is 
a  part  of  the  possessions  of  the  British  Crown ;  and,  in 
the  language  adopted  in  these  cases,  her  Majesty  has  a 
right  to  have  an  account  of  the  imprisonment  of  ill 
her  subjects  in  all  her  dominions.  This  court  has  as 
much  right  to  issue  this  prerogative  writ  into  Canada 
as  a  possession  of  the  British  Crown,  as  into  the  ble 
of  Wight  or  Yorkshire.  Writs  of  habeas  corpwwent 
to  Calais,  when  a  possession  of  the  British  Crown,  and 
have  also  gone  to  Ireland,  and  Canada  stands  in  pre- 
cisely the  same  position,  being  a  possession  of  the 
British  Crown.  Canada  was  colonised  in  the  reign  of 
James  I.,  and  the  first  charter  was  gractedintbe 
13th  of  James  I.  At  that  time  (and  the  expression 
was  material)  the  whole  of  that  portion  of  America  was 
called  the  "  Plantations,"  and  the  Board  of  Trade 
was  called  tbo  "  Board  of  Trade  and  Plantations." 
Canada  belonged  to  the  British  Crown  till  the  year 
1633,  when  it  was  ceded  to  France  5  and  it  was  heM 
by  the  Crown  of  France  till  the  year  1759,  when  it  was 
retaken,  and  ceded  to  the  British  Crown.  The  statute 
of  the  14  Geo.  3,  c  83,  treats  Lower  Canada  as  a 
colony  in  possession  of  England. 

Cockburn,  C.  J. — In  Lower  Canada  the  French 
law  prevailed ;  but  Toronto  was  an  English  colony 
in  Upper  Canada. 

Hill,  J.— The  14  Geo.  3,  c  83,  recites  that  it  was 
ceded  to  this  country  by  the  Treaty  of  Paris  in  176*. 
The  8th  section  reserves  civil  matters  for  the  old  law; 
but,  by  the  11th  section,  the  criminal  law  of  England 
prevailed  through  the  whole  of  Canada. 

James,  Q.  C— In  the  case  of  The  Canadian  Fh- 
soners,  9  A.  &  E.  782,  Lord  Denman  said:  "The 
difficult  questions  that  may  arise  touching  the  enforce- 
ment in  England  of  foreign  laws  are  excluded  from 
this  case  entirely;  for  Upper  Canada  is  neither  a 
foreign  State,  nor  a  colony  with  any  peculiar  customs. 
Here  are  no'mula  prohUnla1  by  virtue  of  «****£ 
enactments ;  the  relation  of  master  tad  slave  is  sot 
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recognised  as  legal ;  bat  Acts  of  Parliament  have  de-  i 
clared  that  the  law  of  England,  and  none  other,  shall 
there  preraiLn  By  the  11th  section  of  the  statute 
the  14  Geo.  3,  c  83,  the  criminal  law  of  England 
is  in  force  through  the  whole  of  Canada,  and,  beyond 
all  question,  a  British  subject  in  Canada  is  within  a 
portion  of  her  Majesty's  dominions.  It  is  matter  of 
right  and  clear  law  that,  as  soon  as  a  country  becomes 
a  portion  of  her  Majesty's  dominions,  more  especially 
if,  like  Canada,  it  becomes  so  by  conquest  or  cession, 
the  writ  of  habeas  corpus  issnes  into  it,  upon  the 
ground  that  her  Majesty  has  a  right  to  know  what  has 
become  of  any  one  of  her  subjects.  No  instance  can 
be  found  of  the  writ  going  into  Canada,  nnd  therefore 
it  is  necessary  to  rely  upon  analogous  cases.  That  the 
writ  lies  and  runs  into  every  part  of  her  Majesty's 
dominions  is  laid  down  in  Bac  Abr.  tit.  "Habeas 
Corpus"  (B),  in  these  terms: — "2.  To  what  places 
it  may  be  granted.  It  hath  been  already  obser- 
ved that  the  writ  of  habeas  corpus  is  a  prerogative 
writ,  and  that  therefore,  by  the  common  law,  it  lies  to 
any  part  of  the  King's  dominions ;  for  the  King  ought 
to  have  an  account  why  any  of  his  subjects  are  im- 
prisoned, and  therefore  no  answer  will  satisfy  the  writ, 
tot  to  return  the  cause  with  paratum  habto  corpus, 
tfc  Hence  it  was  holden  that  the  writ  lay  to  Calais 
at  the  time  it  was  subject  to  the  King  of  England." 
la  Cawles  case,  2  Burrow's  Rep.  834,  Lord  Mansfield 
uid:  "Writs  not  ministerially  directed  (sometimes 
called  prerogative  writs  because  they  are  supposed  to 
issue  on  the  part  of  the  King),  such  as  writs  of  man- 
(Auattf,  prohibition,  habeas  corpus,  certiorari,  are  re- 
stricted by  no  clause  in  the  constitution  given  to  Ber- 
wick; upon  a  proper  case  they  may  issue  to  every 
dominion  of  the  Crown  of  England.  There  is  no 
doubt  of  the  power  of  this  court  where  the  place  is 
uder  the  subjection  of  the  Crown  of  England ;  the 
«ly  question  is  as  to  the  propriety.  To  foreign  do- 
minions which  belong  to  a  prince  who  succeeds  to  the 
throne  of  England  this  court  has  no  power  to  send  any 
*rit  of  any  kind.  We  cannot  send  a  habeas  corpus  to 
Scotland,  or  to  the  Electorate ;  but  to  Ireland,  the  Islo 
of  Man,  the  Plantations  and  (as  since  the  loss  of  the 
aocby  of  Normandy  they  have  been  considered  as 
annexed  to  the  Crown  in  some  respects)  to  Guernsey 
ud  Jersey  we  may,  and  formerly  it  lay  to  Calais,  which 
«u  a  conquest,  and  yielded  to  the  Crown  of  England 
Wtbc  treaty  of  Bretigny."  Copies  of  the  writs  which  have 
t*<n  iasued  to  Calais  in  1387  and  1389  may  be  seen  in 
8  firmer1*  Foedera,  15.  There  was  a  writ  issued  from 
the  Crown  of  England  to  Calais  to  bring  up  the  body 
of  Thomas,  Duke  of  Gloucester,  who  was  banished 
tor  treason  to  Richard  II.  The  writ  was  attested  at 
Westminster  in  1389,  and  was  issued  by  the  H.  of  L., 
sitting  as  a  court  of  judicature. 

Blackbubk,  J. — It  was  not  effectual,  for  the  duke 
was  pat  to  death. 

James,  Q.C. — Yes;  and  afterwards  a  writ  issued 
•gainst  Halle  (the  governor  of  Calais-castle  and  the 
murderer  of  the  duke),  who  was  brought  over  to  Eng- 
land, tried  and  beheaded,  and  his  head  was  sent  back 
to  Calais  and  exhibited  there  to  the  people.  Writs 
down  to  a  much  later  period  have  been  issued  to  places 
subject  to  the  Crown  of  England,  and  with  regard  to 
Canada,  which  was  called  the  "Plantations,"  they  were 
held  as  of  the  manor  of  East  Greenwich,  of  Windsor- 
castle  and  Hampton-court,  and  so  on,  which  gave  rise 
to  the  argument  used  on  a  former  occasion  in  the  House 
of  Commons,  that  there  was  representation  as  well  as 
taxation  of  the  Canadians  in  the  British  Parliament 
Lord  Mansfield,  in  CowWs  case,  said  that  the 
*rit  would  issue  to  "  every  dominion  of  the  Crown 
or  England ;"  and  that  this  court  could  send  the  writ 
to  Ireland,  to  the  Isle  of  Man  and  to  the  "  Planta- 
ins." VatteTa  Law  of  Nations,  b.  1,  c.  18.  s.  210, 
«**  authority  for  the  position  that  where  a  nation  took 


possession  of  a  distant  country,  and  settled  in  it,  it 
became  a  part  of  the  parent  State ;  and  Grotius  de 
Jure  Belli  ac  Paris,  b.  2,  c.  9,  is  to  the  same  effect  In 
2  Peere  William's  Bep.  74,  75,  it  is  said  :  "  Memo- 
randum, the  9th  of  August  1722. — It  was  said  by  the 
Master  of  the  Bolls  to  have  been  determined  by  the 
Lords 'of  the  Privy  Council,  upon  the  appeal  to  the 
King  in  Council  from  the  foreign  plantations,  '  That  if 
there  be  a  new  and  uninhabited  country  found  out  by 
British  subjects,  as  the  law  is  the  birthright  of  every 
subject,  so  wherever  they  go  they  carry  their  laws  with 
them,  and  therefore  such  new  found  country  is  to  be 
governed  by  the  law  of  England.' "  Reg.  v.  Crawford, 
13  Q.  B.  613,  was  an  application  for  a  writ  of  habeas 
corpus  ad  subjiciendum  to  the  Isle  of  Man,  in  which  it 
was  held  that  the  writ  would  run  into  that  island  since 
the  5  Geo.  3,  by  which  the  island  was  vested  in  the 
Crown,  and  formed  part  of  its  dominions.  Campbell  y. 
Hall,  Cowp.  204,  was  then  cited.  Various  writs 
issued  from  this  country  to  Calais;  in  1363  a  writ  of 
amoveas  issued  to  that  place ;  in  1364  a  writ  of  attach- 
ment against  the  mayor  of  Calais,  and  in  1374,  a  writ 
of  inquisition  respecting  the  goods  of  a  felon. 

Cromptob,  J.  —  The  question  is,  whether  the 
courts  in  Westminster-hall  have  now  a  concurrent 
jurisdiction  with  the  local  courts  in  granting  this  writ. 

Cockdurn,  C.J.  —  In  the  Berwick  case,  Ber- 
wick was  not  subject  to  the  law  of  Scotland,  and 
therefore  there  was  no  superior  court  which  could  send 
a  habeas  corpus  to  prevent  an  illegal  imprisonment, 
unless  this  court  took  upon  itself  jurisdiction.  But 
is  that  the  case  in  Canada  ? 

James,  Q.C. — The  fact  that  Canada  has  both  a 
separate  legislature  and  judicature  makes  no  difference. 
The  Superior  Courts  in  England  have  a  concurrent  juris- 
diction with  the  courts  in  Canada  as  to  issuing  writs 
of  habeas  corpus. 

Cromptom,  J. — You  may  contend  that  this  is  a 
right  of  the  Crown. 

James,  Q.C. — The  affidavit  shows  that  this  is  the 
case  of  a  subject  who  is  illegally  in  custody,  and  who 
has  never  been  tried ;  it  is  not  the  case  of  a  man  who 
has  been  tried  in  Canada,  or  who  is  under  the  sen- 
tence of  a  court  which  has  power  to  sentence  him. 
The  mere  institution  of  a  local  jurisdiction  will  not 
oust  the  Queen  of  the  right  which  she  has  to  ascertain 
whether  any  of  her  subjects  are  illegally  impri- 
soned. In  tho  case  of  the  Isle  of  Man,  there  are  local 
courts  which  have  tho  power  to  issue  writs  of  habeas 
corpus,  and  so  also  in  the  St  Helena  case  {Ex 
parte  Lees,  Ell.  Bl.  &  E1L,  28).  In  this  case 
a  writ  of  habeas  corpus  was  very  recently  granted, 
after  a  writ  of  error  had  issued. 

Crompton,  J. — I  issued  the  writ  as  ancillary  to  the 
writ  of  error,  it  being  necessary  that  the  party  should 
be  here  when  the  writ  of  error  was  disposed  of. 

James,  Q.  C. — If  this  court  refuses  a  writ  of  habeas 
corptis  the  party  has  a  right  to  go  in  succession  to  each 
of  the  Superior  Courts,  and  to  the  Court  of  Chancery  ; 
and  if  this  court  should  refuse  their  writ,  he  would 
have  a  right  to  go  to  every  court  in  Westminster- 
hall,  and  it  would  be  no  answer  in  the  other  courts  to 
say  that  the  writ  had  been  refused  by  a  court  of  co- 
ordinate jurisdiction.  That  is  a  strong  argument  to  show 
that  this  court  has  a  concurrent  jurisdiction  with  the 
Canadian  courts. 

Cockburx,  C.J. — The  question  is,  whether  it  is 
within  the  ambit  of  this  court's  jurisdiction,  or  whether 
the  power  of  granting  the  writ  is  not  vested  by  the 
Crown  in  another  jurisdiction. 

James,  Q.  C— The  right  is  in  the  Crown,  and  the 
mere  establishment  of  such  a  jurisdiction  in  a  local 
court  cannot  limit  the  rights  of  the  Crown  without  the 
authority  of  an  Act  of  Parliament. 

Cockburn,  C.  J. — By  the  conquest  or  cession  of 
Canada  the  law  of  England  attached,  and  Una  court 
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has  the  power  to  issue  writs  of  habeas  corpus  into  that 
country,  unless  the  Crown  has  either  expressly  or  by 
implication  taken  away  that  power.  The  question  is, 
whether  by  the  establishment  of  a  local  judicature, 
and  committing  to  it  the  duty  of  protecting  the 
subject  by  issuing  writs  of  Itabeas  corpus,  the  Crown 
has  not  by  implication  taken  away  the  jurisdiction  of 
this  court. 

Cromftok,  J.— The  Legislature  may  do  that. 

James,  Q.  C — It  is  open  to  a  party  in  this  country 
to  apply  for  the  writ  of  habeas  corpus  to  any  court  of 
co-ordinate  jurisdiction.  That  is  by  the  common  law, 
and  is  peculiar  to  the  writ  of  habeas  corpus. 

Hill,  J. — There  is  one  other  case  in  which  the 
subject  has  a  similar  right,  that  of  prohibition. 

James,  Q.  C — It  is  a  common  law  right  of  the 
subject  to  go  to  every  tribunal  for  this  writ,  and,  d 
fortiori,  the  courts  in  this  country  must  have  a  con- 
current jurisdiction  with  the  colonial  courts,  unless  it 
it  taken  away  by  an  Act  of  Parliament. 

Cockburn,  C.  J. — Has  not  the  right  to  go  to  every 
one  of  the  courts  arisen  from  the  Habeas  Corpus  Act  ? 

James,  Q.  C. — It  is  by  the  common  law.  This  court 
.  is  asked  not  to  interfere  with  any  judgment,  bnt  to 
grant  a  habeas  corpus  to  liberate  a  man  who  is  in 
illegal  custody.  He  is  not  in  enstody  under  the  com- 
mitment of  any  local  court  which  has  the  power  to 
try  him ;  there  is  no  judgment  to  set  aside ;  but  it  is 
shown  to  the  court  that  he  is  detained  for  no  crime 
cognisable  by  the  law  of  England.  The  learned  coun- 
sel then  referred  to  Cams  Wilson's  case,  7  Q.  B.  984 ; 
and  DodcTs  case,  2  I)e  G.  &  John.,  in  which  the  writ 
had  issued  into  the  isle  of  Jersey.  The  case  may 
arise  when  the  courts  in  Canada  might  be  unable  to 
discharge  their  duties ;  that  is  a  reason  why  this  court 
should  still  retain  the  power  of  granting  these  writs. 

Cockburn,  C.  J. — Supposing  the  writ  should  go, 
what  means  has  the  court  of  enforcing  it  ? 

James,  Q.C. — The  court  can  enforce  the  writ  by 
attachment;  but  it  cannot  be  assumed  that  the 
Queen's  writ  will  not  be  obeyed.  The  court  can 
send  its  own  officer  to  execute  the  writ  The  same 
objection  might  be  made  in  the  case  of  the  Isle  of  Man. 
Canada  is  a  British  possession,  and  a  British  colony ; 
and  the  sheriff  of  Toronto  and  other  officials  are  as 
much  British  subjects  as  if  they  were  living  in  York- 
shire. An  application  has  been  mado  to  the  local 
court  for  a  writ  of  Itabeas  corpus,  and  refused ;  and  it 
is  now  shown  to  this  court  that  John  Anderson,  a 
British  subject,  is  illegally  detained  in  prison,  having 
been  guilty  of  no  crime  cognisable  by  the  law  of  Eng- 
land. There  are  precedents  for  this  application,  and 
the  mere  fact  that  there  are  other  courts  which  have 
a  concurrent  jurisdiction  will  not  deprive  the  appli- 
cant of  that  protection  for  which  he  now  prays  the 
court. 

Their  Lordships  then  retired  to  consider  their 
decision. 

Cockburn,  CJ.  said: — We  have  considered  this 
matter,  and  the  result  of  our  anxious  deliberations  is, 
that  we  are  of  opinion  that  the  writ  ought  to  issue. 
We  are,  at  the  same  time,  sensible  of  the  inconveniences 
that  may  result  from  the  exercise  of  such  a  jurisdic- 
tion. We  are  quite  sensible  that  it  may  be  said  to  be 
inconsistent  with  that  high  degree  of  colonial  indepen- 
dence, both  in  legislation  and  judicature,  which  has 
been  carried  into  effect  in  modern  times.  At  the  same 
time,  in  establishing  local  legislation  and  judicial 
authority,  the  Legislature  of  this  country  has  not  gone 
so  far  as  expressly  to  abrogate  any  jurisdiction  which 
the  courts  in  Westminster-hall  might  possess  as  to 
issuing  writs  of  habeas  corpus  to  any  parts  of  her 
Majesty's  dominions.  We  find  the  existence  of  that 
jurisdiction  in  these  courts  asserted  in  the  earliest  times, 
and  exercised  down  to  the  most  recent  We  have  it 
on  the  authority  of  the  most  eminent  judges— Lord 


Coke,  Lord  Mansfield,  Blackstone,  J.,  and  Bacon's 
Abridgment — that  these  writs  of  habeas  corps*  hare 
been  issued,  and  are  to  be  issued  into  all  the  domi- 
nions of  the  Crown  of  England  wherever  it  is  sug- 
gested to  this  court  that  one  of  the  Queen's  subjects  is 
illegally  imprisoned.  Not  only  have  we  these  autho- 
rative  dicta  of  the  most  eminent  judges,  and  assertions 
of  text  writers,  but  we  have  the  practical  exercise  of 
this  prerogative  from  the  earliest  period  down  to 
modern  times.  The  most  remarkable  cases  are  those 
where  the  writ  was  issued  to  the  Island  of  Jersey,  to 
the  Isle  of  Man,  and  to  St.  Helena,  and  all  these  in 
very  modern  times.  When  we  find  that,  upon  the* 
authorities,  the  power  has  been  not  only  asserted  but 
carried  into  effect  as  a  matter  of  practice,  even  where 
a  local  legislature  and  judicature  were  established, 
nothing  short  of  a  legislative  enactment  expresslj  de- 
priving us  of  this  jurisdiction  would  warrant  as  in 
omitting  to  carry  it  into  effect,  when  called  upon  to  du 
so  for  the  protection  of  personal  liberty.  It  mar  be 
that  the  Legislature  has  thought  proper  to  leare  this 
concurrent  jurisdiction  in  our  courts,  in  this  respect, 
even  where  local  jurisdictions  are  established,  to  be 
exercised  in  the  same  way  as  it  is  exercised  in  tbe 
various  courts  of  Westminster-hall.  We  can  only  act 
on  the  authorities,  and  we  feel  that  we  should  not  be 
doing  our  duty,  under  the  authority  of  the  precedes^ 
to  which  our  attention  has  been  called,  if  we  did  net 
issue  this  writ ;  therefore  the  writ  must  go. 

^m_^  Writ  grvadei. 

Wednesday,  Jan.  16. 
Empson  (appellant)  v.  The  Metropolitan  Boaho 

of  Wokks  (respondents). 
Metropolis  Local  Management  Act— 19  $20  VkLi 
120,  ss.  161,  168— Right  of  appeal— What  objec- 
tions can  only  be  taken  upon  appeal — Publicatio*  of 
rate. 
There  is  an  appeal  to  the  quarter  sessions  agawt  m 
assessment  made  by  assessors  appointed  umder  at*. 
168  of  the  19  ^  20  Via.  c.   120  (the  Mttrapoiis 
Local  Management  Act),  in  the  someway  at  soai** 
a  rate  made  by  overseers  under  secL  161  <y  l*e«*< 
Act. 
Where  there  is  a  rate  good  upon  its  face,  and  <M? 
allowed  and  published,  a  justice  who  is  called  spo* 
to  enforce  it  cannot  go  into  any  questions  ofeetaj 
its  validity,  which  are  matters  of  appeal 
The  question  of  wftether  or  not  a  rate  has  bend*} 
published  is  one  of  fact,  and  if  there  be  any  ctvkmx 
to  support  the  decision  of  the  justice  below,  ikisaxr'. 
will  not  interfere. 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict.  c  43,  by  the  metropolitan  police  magis- 
trate for  Greenwich,  upon  a  complaint  by  the  Metro- 
politan Board  of  Works  against  James  EmpsoQ  to 
nonpayment  of  a  rate. 

The  case  stated  that  the  complainants  are  tbe  as- 
sessors appointed  by  the  Metropolitan  Board  of  ^o& 
under  the  provisions  of  the  168th  section  of  the  Metro- 
polis Local  Management  Act,  18  &  19  Vict  c.  lift 
to  levy  the  sum  of  9073/L  10«.,  being  the  amoant 
neglected  to  be  paid  by  the  Greenwich  Board  of  ^  orb. 
in  pursuance  of  a  precept  requiring  payment  thereof  ty 
them  under  the  provisions  of  the  172nd  section  of  the 
said  Act. 

The  defendant  is  one  of  the  ratepayers  in  the  perish 
of  St.  Nicholas,  Deptford,  in  the  county  of  Kent,  aw 
the'  complaint  was  for  neglecting  to  pay  tbe  sum  of  Ifc* 
being  the  amount  duo  by  him  on  the  rate  made  by  the 
said  assessors.  The  facts  proved  before  tbe  magis- 
trates were  the  following :— The  Metropolitan  Board  of 
Works,  on  the  3rd  March  1857,  made  an  assessment 
upon  the  Greenwich  district  board,  amountirg  to  the 
sum  of  10,723/.  14*.  8d,  for  defraying  the  annnal  ex- 
penses of  the  metropolitan  board,  and  for  payment  ot 
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the  loans,  mortgages,  debts  and  liabilities  of  the  late 
Metropolitan  Commissioners  of  Sewers  for  the  year 
fiuiin*  1856.  That  a  precept  was  issued,  dated  the 
13th  March  1857,  to  the  Greenwich  district  board, 
ar.'l  (inly  served  on  the  Nth  March  1857,  requiring 
juvment  of  the  said  sum  on  or  before  the  30th  May 
1837,  and  that  the  Greenwich  district  board  made  cer- 
tain payments  in  respect  of  the  said  precept,  amounting 
in  the  whole  t*»  1650/.  13*.  10J.,  leaving  a  balance  of 
9073/.  10«.  That  on  the  24th  June  1859  the  Metro- 
politan Board  of  Works,  by  appointment  under  the 
m-j1  of  the  board,  appointed  the  complainants  to  assess 
tod  levy  the  said  Bum  of  9073/.  10*.  so  remaining 
unpaid.  That  on  the  3rd  Aug.  1859  the  complainants 
nude  an  assessment  after  the  rate  of  Ad.  in  the  pound 
spin  the  net  annual  value  of  the  property  rateable 
w  ithin  the  said  parish,  which  was  allowed  by  one  of  the 
magistrates  of  the  Greenwich  police  court.  That  the  de- 
feiiuant  was  assessed  in  the  said  rate  for  the  sum  of  10«. 
tVr  a  house  and  premises  occupied  by  him  within  the  said 
pirish  at  the  time  of  the  making  of  the  rate,  and  that 
ia  the  3rd  Oct.  last  demand  was  made  of  the 
Kan  so  dac,  and  on  his  neglect  to  pay  the  same  the 
mmtnons  in  this  case  was  issued.  The  following  ob- 
jrtinni  to  the  rate  were  then  offered  on  the  part  of 
lU  defendant :  First,  that  the  Metropolitan  Board  of 
Works  had  no  power  to  issue  the  precept  of  the 
13th  March  1857,  and  to  demand  the  full  sum  of 
l'ir-23/.  14*.  8</.,  inasmuch  as  6275/.  18*.  Id  was 
'  r  payment  of  the  loans,  mortgages,  debts  and  liabil- 
ity of  the  late  Metropolitan  Commissioners  of 
S-wrs,  under  the  11  &  12  Vict,  c  112,  of  which 
tv  district  of  Greenwich  was  not  liable  to  pay  any 
portion ;  secondly,  that  nothing  was  now  due  under 
tie  said  precept,  the  Greenwich  district  board  having 
pal  the  sum  of  1650/.  15*.  10c/.,  which  was  more 
tbn  the  metropolitan  board  could  legally  demand  of 
*^-m;  thirdly,  that  consequently  the  assessment  of  the 
!*e  said  assessors  was  invalid,  and  the  rate  made  by 
ttaa  illegal;  fourthly,  that  tho  assessment  made  by 
the  said  assessors  was  not  estimated  according  to  the 
ttioiate  or  basis  on  which  the  county  rate  was  assessed 
a  1857,  the  county-rate  of  1850  having  been 
alopted  instead  of  the  county-rate  of  1856  ;  fifthly, 
'tot  the  defendant  was  not  liable  to  pay  the  demand 
claimed,  which  it  was  contended  was  due,  if  at  all,  on 
tW  issuing  of  the  precept  of  tho  13th  March  1857,  at 
*tich  time  the  defendant  was  not,  nor  until  the  month 
<f  March  1859  did  he  become,  an  occupier  of  rateable 
;rop?rty,  nor  liable  to  pay  rates  in  the  said  parish  of 
•1  Xichola*,  Deptford. 

The  magistrate  declined  to  entertain  these  five  ob- 
;*rtions,  considering  that  they  were  matters  for  appeal 
to  the  court  of  quarter  sessions  against  the  rate,  and 
u*  rate  not  having  been  appealed  against  by  the  de- 
cant, it  was  not  competent  to  hiin  to  receive  them 
-•  that  stage  of  the  proceedings. 

With  respect  to  the  notices  affixed  on  or  near  the 
dwrs  of  the  parish  church  of  St.  Nicholas,  Deptford, 
i'  was  proved  that  there  were  two  entrance  gates  into 
the  churchyard,  leading  to  the  church,  one  gate  more 
<-»tant  ».han  the  other  from  the  church.  This  gate 
r-is  found  locked,  and  the  notices  were  affixed 
<*  the  outside  pillars  of  this  gate.  The  party 
Fating  the  notices  was  not  cognisant  of  the 
rx»stciice  of  the  other  gate  which  was  nearest  the 
duck-door,  and  did  not  consequently  go  to  it.  Whether 
l"«  gat©  was  or  was  not  locked  did  not  appear.  On 
&'  church-door  leading  from  the  latter  gate  was  placed 
-hoard  for  notices  to  be  affixed,  and  on  which  all 
*<«*  are  usually  affixed.  On  tho  church-door  lcad- 
'"?  frum  the  other  gate  no  such  notice  board  is  placed. 
Tiie  magistrate  overruled  the  objection,  considering 
that  the  notice  so  affixed  was  a  sufficient  compliance 
*nh  the  statute  requiring  the  notice  to  bo  affixed  "  on 
or  near  the  doors,"  &&     Tho  magistrate  thereupon 


ordered  and  adjudged  the  amount  so  claimed  to  be  paid 
to  the  said  complainants  by  the  said  defendant. 

By  sect.  170  of  the  before-mentioned  Act,  the  Metro- 
politan Board  of  Works  are  from  time  to  time  to  assess 
upon  tho  different  parts  of  the  metropolis  the  sums 
which  in  their  judgment  ought  to  be  charged  upon 
them  for  defraying  tho  expenses  of  the  said  board  in 
the  execution  of  the  Act,  &c. ;  the  annual  value  of  the 
property  to  be  estimated  according  to  the  estimate  or 
basis  on  which  tho  county-rate  is  assessed,  &c. 

By  sect.  172  the  board  are  to  issue  precepts  requir- 
ing payment,  to  be  directed  (inter  alia)  to  the  board  of 
works  for  a  district. 

By  sect.  158  the  district  boards  are  to  require  tho 
overseers  of  their  parish  to  levy  and  pay  over  to  such 
board  the  sums  which  the  board  may  require. 

By  sect.  161  the  overseers  are  to  levy  the  amount, 
and  to  make  an  equal  pound-rate  on  thoso  who  aro 
assessed  to  the  relief  of  the  poor j  and  such  rates  aro 
to  be  allowed  in  the  same  manner  and  be  subject  to 
all  the  same  provisions  in  relation  to  appeal,  &c,  as 
the  rate  for  the  relief  of  the  poor  in  the  same  parish. 

By  sect.  168  the  district  board  may,  in  caso  of 
default  or  neglect  ot  any  overseers  to  pay  the  amount 
required  by.  any  such  order,  and  the  metropolitan 
board  may,  in  case  of  any  default  or  neglect  of  any 
district  board  to  pay  tho  amount  required  by  any 
precept  of  the  said  metropolitan  board  within  such 
time  and  in  such  manner  as  may  be  therein  mentioned, 
appoint  persons  to  levy  any  money  required  by  such 
board  for  the  purposes  of  this  Act  in  any  parish  or 
district,  u  and  such  persons  shall  proceed  in  the  same 
manner,  and  have  the  same  powers,  remedies  and 
privileges,  and  be  subject  to  the  same  regulations  and 
penalties  with  reference  to  the  levying  of  such  money, 
as  any  overseers  would  have  had  or  been  subject  to 
with  reference  to  levying  any  such  money  in  pursuance 
of  an  order  of  the  vestry  or  district  board,  or  where 
the  same  might  be  levied  by  the  vestry  under  this  Act,  - 
as  such  vestry  would  have  had  or  been  subject  to  with 
reference  to  levying  the  same." 

The.  district  board  having  declined  to  enforce  the 
precept  of  the  metropolitan  board  (except  as  to  the 
sum  of  1650/.  13s.  10c/.),  the  latter  board  acted  upon 
the  168th  section,  and  appointed  assessors  to  levy  and 
collect  the  rate  for  raising  the  amount  mentioned  in 
their  precept. 

E.  H.  Woolrych  now  appeared  in  support  of  tho 
order  of  the  magistrate,  and  contended  that  none  of 
the  objections  taken  before  the  magistrate  were  avail- 
able upon  such  a  proceeding,  for  that  the  rate  being 
good  upon  its  face,  the  magistrate  was  bound  to 
enforce  it,  there  having  been  no  appeal  against  tho  rate 
itself. 

Lush,  Q.C.  was  here  called  upon  by  the  court,  'and 
he  argued  that  the  rate  was  bad  in  its  origin,  for  that 
a  liability  was  cast  upon  Greenwich,  which,  in  Uw,  it 
was  not  liable  to  bear,  the  rate  being  in  part  for  debts 
to  which  Greenwich  was  not  liable  to  contribute. 
[Cockburx,  C.J. — We  have  more  than  once  laid  it 
down  that  all  which  the  magistrate  has  to  do  upon 
such  an  application  is  to  see  that  the  rate  is  good  upon 
its  face.  If  you  object  that  the  rate  is  made  for  an 
improper  purpose  you  should  appeal  to  tho  sessions.] 
There  is  no  appeal  under  the  168th  section,  under 
which  this  rate  has  been  made.  If  overseers  levy  a 
rate  under  sect.  161,  there  is  an  appeal ;  but  where  the 
rate  is  levied  by  assessors  under  sect.  1 68  no  appeal 
appears  to  be  given.  [Cockburn,  C.J. — The  words 
of  sect.  168  involve  an  appeal.]  The  words  of  that 
section  only  refer  to  the  "  powers,  remedies  and  privi- 
leges" of  the  overseers ;  nothing  is  said  about  a  right  of 
an  individual  to  appeal.  [Cockbuhs,  C.J. — The  t 
object  is  to  place  the  persons  who  are  specially 
appointed  in  the  same  position  as  the  overseers. 
CiiOMfrox,  J. — The  168th  section,    instead  of  re- 
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posting  all  the  words  of  the  161st  section,  uses  genera] 
words  to  express  the  same  meaning.]  The  rate  was 
bad  in  its  *  origin,  and  therefore  the  magistrate 
had  jurisdiction  to  inquire  into  the  objection.  [Cock- 
durx,  C.J. — In  the  case  of  The  Luton  Board 
of  Health  v.  Dories,  29  L.  J.  173,  M.  C,  an  objection 
was  there  taken  to  the  merits  of  the  rate,  and  we  said 
that  where  the  rate  is  good  upon  its  face,  the  remedy 
should  be  by  appeal,  and  not  by  an  objection  before 
justices  when  it  is  attempted  to  enforce  it.  Crompton, 
J.— If  the  objection  is  a  matter  of  appeal  it  cannot  be 
urged  before  the  justices.  Cockburn,  C.J. —  The 
principle  upon  which  we  have  acted  is  a  very  clear  one. 
Whnre  there  is  a  rate  good  upon  its  face,  it  is  not 
for  the  justice  to  go  into  questions  which  are  matters 
for  appeal. .  Cromptox,  J. — We  have  gone  so  far  as 
to  say  that  under  the  statute  of  Elizabeth,  where  the 
party  assessed  has  no  land  in  the  parish,  that  may  be 
urged  as  an  objection  before  the  justice ;  but  that  is 
upon  the  peculiar  wording  of  the  statute,  which  directs 
the  occupiers  of  lands  in  the  parish  to  be  assessed.] 
Then  there  is  another  question,  namely,  that  the  rate 
was  not  duly  published.  The  7  Will.  4  &  1  Vict, 
c  45,  s.  2,  with  lefercnce  to  poor-rates,  and  which 
therefore  applies  to  this  rate,  enacts  that  u  the  notice 
is  to  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  and  chapels  within  such  parish  or  place.**  In 
the  present  case  the  facts  show  that  the  notice  was 
not  affixed  on  or  near  to  the  door  of  the  church. 
[Hill,  J. — All  that  is  required  is,  that  it  shot  Id  be 
affixed  on  or  near  to  the  door.  This  was  a  question 
of  fact  for  the  magistrate.] 

Cockburn,  C. J.— There  is  nothing  in  this  objec- 
tion, unless  you  can  show  thai  there  was  no  evidence 
before  the  magistrate.  He  has,  however,  found  the 
fact  against  you.        Judgment  for  the  respondents. 


COURT  OF  COMMON  BENCH. 

Baportad  by  Daxdu.  Thomas  Kvams  and  W.  Matxs  Stars,, 

Barristers-at-Law. 


Nov.  8  and  22. 
Backhouse  v.  The  Churchwardens  of 

BlSHOPWEABMOUTH. 

Appeal  by  Quaker  against  an  order  for  payment  of 
church-rates — Power  of  justices  of  the  peace  to  make 
such  ordtr,  the  validity  of  the  rate  being  in  dispute. 

A  quaker  having  refused  to  pay  church-rates,  a  com' 
plaint  was  made  to  the  Justices  of  the  peace,  who 
made  an  order  of  payment  upon  him,  upon  which  he 
appealed  to  this  court,  and  disputed  the  validity  q/ 
the  rates: 

He'd,  that,  as  the  dispute  in  question  was  as  to  the  va- 
I'dity  of  the  rates,  the  justices  had  no  power  to  make 
the  order. 

CASK. 

Edward  Backhouse,  a  Quaker,  was  summoned  under 
sect  4  of  7  &  8  Will  3,  c  34,  before  the  justices  of 
the  peace  for  the  county  of  Durham,  on  the  11th  Feb. 
1860,  to  answer  the  complaints  made  by  the  church- 
wardens of  the  pariah  of  Bishopwearmouth,  in  the  said 
county  of  Durham,  and  severally  dated  the  21st  Jan. 
1860,  for  that  he,  having  been  duly  rated  and  taxed  in 
and  by  a  certain  church-rate  for  the  said  pariah,  made 
on  the  15th  July  1858,  And  in  and  by  a  certain  other 
church-rate  for  the  said  parish,  made  the  said 
15th  July  1858,  and  in  and  by  a  certain  other 
church-rate  for  the  said  parish,  made  the  7th  May 
1859,  had  refused  and  neglected  to  pay  such  rates 
within  six  calendar  months  then  last  past,  on  demand 
duly  made.  As  to  the  two  rates  of  the  15th  July  1858, 
it  was  proved  on  behalf  of  the  respondents 
that  on  the  15th  Jan.  1860  Edmund  Gray,  one 
of  the  churchwardens,  had  demanded  these  two 
rates  from  the  appellant,  who  refused  to  pay 
than.     It  was  proved  that  on  the  3rd  Feb.  1859 


(more  than  six  months  previous  to  the  date  of  the  com- 
plaint) the  collector  had  called  at  the  house  of  the 
appellant  and  saw  and  asked  a  servant  for  the  two 
rates.  It  was  not  proved,  however,  that  the  appel- 
lant's servant  had  ever  communicated  to  him  such  ap- 
plication, or  that  he  had  ever  authorised  her  to  rtfo* 
payment.  It  was  urgrd  that  a  sufficient  demand  tad 
been  made  on  the  3rd  Feb.  1859,  but  the  justices  H 
not  consider  that  there  had  been  a  sufficient  demand 
and  refusal  previous  to  aix  calendar  months  before  Vu 
date  of  the  complaint,  to  as  to  oust  them  of  jurisdic- 
tion under  11  &  12  Vict  c.  43,  s.  11,  as  to  all  Uw 
three  rates.  The  appellant  was  theu  called  upoo  to 
answer  the  matter  of  the  complaint*,  whereupon  he 
disputed  the  validity  of  all  the  rates  under  the  following 
circumstances : — 

The  affaire  of  the  parish  of  Bishopwearmouth  hart 
from  time  immemorial  been  managed  by  a  vwtry, 
called  "  the  ancient  select  vestry w  of  the  pari>li  of 
Bishopwearmouth.  consisting  of  the  rector  (who  is 
ex  officio  the  chairman)  and  of  twelve  ratepayers.  It 
was  not  proved  that  the  churchwardens  were  members 
of  the  vestry  ex  officio,  but  by  the  minute-book  of  u* 
proceedings  of  the  vestry,  which  was  produced  and 
given  in  evidence,  it  appeared  that  the  churthwardtts 
had  usually  attended  the  meetings  of  the  vestry.  T» 
parish  of  Bishopwearmouth  was  formerly  very  esfts- 
sive,  and  comprised  certain  townships,  and  al*>  tat 
hamlet  of  Sunderland.  In  1 7 19  the  hamlet  of  Somltr- 
land  was  severed  from  it,  and  created  a  distinct  parUii  w 
an  Act  of  Parliament  passed  for  that  purpose.  Previa 
to  the  year  1844  several  district  churches  had  been  kilt. 
and  on  the  1 1th  Nov.  1856,  by  an  order  in  council,  sepa- 
rate districts  were  carved  out  of  the  original  parish  of 
Bishopwearmouth,  and  assigned  to  these  new  churches 
by  the  names  of  St.  Thomas,  St.  Andrew,  St  Paul. 
Hytton  and  Ryhope,  and  by  the  operation  of  19  &  20 
Vict  c  104,  a.  14,  and  the  Acts  incorporated  there- 
with, these  several  districts  became  on  the  passiafV 
that  Act  separate  and  distinct  parishes,  and  as  such 
authorised  and  required  to  hold  distinct  vestries,  tWt 
their  own  churchwardens  and  levy  their  own  tbard>- 
rates.  In  Feb.  1850,  600/  was  borrowed  by  the  ancient 
select  vestry,  with  the  consent  of  the  bishop  of  tin 
diocese,  and  for  the  purposes  contemplated  by  the  Act.  by 
way  of  mortgage  of  the  church-rates  of  the  then  wbole 
parish  under  the  Act  of  59  Geo.  3,  c  134.  From  tb 
29th  July  1856  the  parish  hereinafter  called  Bisbup- 
wearmouth  proper  has  comprised  part  of  the  township 
of  Bishopwearmouth,  the  township  of  Bishopwair- 
mouth  Panns,  and  the  township  of  Silksworth,  bat  out 
St  Thomas,  Ryhope  and  Hytton,  or  St.  Andrew. 

The  names,  with  the  residences  of  the  ancient  stket 
vestry  in  1850,  were  set  out  in  the  mortgage  iked  as 
parties  thereto  of  the  second  part. 

In  April  1858  the  respondents  were  elected  church- 
wardens, and  at  that  time  and  after  the  15th  July 
1858  the  following  persons,  together  with  the  rector. 
constituted  the  ancient  select  vestry,  and  either  roulei 
or  had  places  of  business,  and  were  occupiers  and  rate- 
payers in  such  one  of  the  several  parishes.  (Hew 
follow  the  names  of  the  vestrymen,  seven  of  whoa 
belonged  to  the  parish  of  Bishopwearmouth  prop. 
one  to  StThomas,  one  to  Hytton,  and  one  to  Ryhope.) 

The  respondents  Edwin  Gray  and  John  James  Ka;B» 
both  of  whom  reside  in  the  parish  of  Bishopwt*r- 
mouth  proper,  were  elected  churchwardens  at  a  uH*tii£ 
of  the  vestry  on  the  6th  April  1858,  at  which  *«e 
present  the  rector  and  six  members  of  tlie  "  ancient 
select  vestry,"  and  the  churchwardens  Robert  Sharp 
and  Edwin  Gray. 

On  the  15th  July  1858  a  meeting  of  the  vestry  wis 
held,  at  which  were  present  the  rector  aud  fire  other 
members  of  the  vestry,'  and  also  the  same  church- 
wardens. At  this  meeting  two  rates  were  Ierk4  <"* 
of  \*\  in  the  pound  and  the  other  of  l^   The 
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raolntioo  as  to  the  fyL  stated  that  this  rate  was 
hid  upon  the  entire  parish  of  Bishopwearroonth  as  it 
existed  in  1850  at  the  date  of  the  mortgage,  and  before 
any  of  the  new  parishes  or  districts,  except  Sunderland, 
bad  been  severed,  for  satisfying  the  balance  still  re- 
mining  due  to  Christopher  Brunwell,  the  mortgagee, 
and  the  interest  and  expenses  thereon. 

The  rate  was  headed  as  follows : — 

"An  assessment  for  a  church-rate  of  the  parish  of 
Bishopwearmouth,  in  the  county  of  Durham,  and  for 
the  purposes  chargeable  thereon  according  to  law,  made 
this  15th  day  of  July  1858,  after  the  rate  of  jdL 
in  the  pound  by  the  ancient  select  vestry  of  the  said 
parish.  "  John  J.  Kayll,  Churchwarden." 

The  following  memorandum  was  subscribed  at  the 
end  of  it  :— 

"  We,  the  undersigned,  being  the  major  part  of  the 
members  composing  the  ancient  select  vestry  of  and 
for  the  parish  of  Bishopwearmouth  in  the  county  of 
Durham,  do  this  day,  15th  day  of  July  1858,  at  our 
Testrr  meeting  for  that  purpose  duly  and  legally 
(ravened  and  assembled,  rate  and  tax  all  and  every 
the  inhabitants  and  parishioners  of  the  parish  of 
Bbhopwearmouth  aforesaid,  liable  to  contribute  to  a 
church-rate  for  and  towards  the  necessary  repairs  of 
the  church  of  the  parish,  and  for  and  towards  the 
providing  the  necessaries  for  the  decent  celebration  of 
tiirine  service  and  offices  therein,  and  for  and  towards 
the  other  expenses  necessary  and  legally  incident  to 
the  office  of  churchwardens  for  the  current  year,  the 
«reral  sums  of  money  hereinbefore  mentioned  being  a 
rate  or  assessment  of  \d.  in  the  pound  on  the  annual 
value  of  all  rateable  messuages,  lands,  tenements  and 
hereditaments. 

rt  J.  P.  Ede2C,  "  J.  J.  Katll,  } 

44  Nathan  Horn,  u  Edwin  Gray,  j 

"J.  S.  RoBEfSOX,  Churchwardens." 

As  to  the  rate  of  l£dl  in  the  pound  for  a  church- 
rate,  it  was  resolved  that  the  rate  should  be  laid  upon 
all  parties  within  the  district  of  the  parish  remaining 
attached  to  the  parish  church. 

The  amount  on  the  face  of  this  rate  was  240/.  It.  8jrf., 
and  the  rate  was  headed  as  follows : — 

An  assessment  for  a  church-rate  of  the  parish  of 
j>weannouth,  in  the  county  of  Durham,  and  for 
the  purposes  chargeable  thereon  according  to  law, 
oudethis  15th  July  1858,  after  the  rate  of  l£rf.  in 
the  pound,  by  the  ancient  select  vestry  by  the  said 
parish.  "  John  J.  Kayll,  Churchwarden." 

And  at  the  end  of  it  is  subscribed  the  same  memo- 
tiadom  as  that  on  the  rate  for  }dL ;  but  having  three 
additional  signatures,  viz.,  those  of  Anthony  Ettrick 
nd  Robert  Fenwick,  and  Matthew  Lee,  as  church- 
warden. 

As  to  the  rate  of  2d.  in  the  pound  made  on  the  7th 
%  1859. 

On  the  26th  April  1859  a  meeting  of  the  select 
Ttstry,  duly  convened,  was  held,  at  which  the  rector 
and  five  others  were  present,  and  also  the  church- 
wardens Edwin  Gray  and  John  J.  Kayll,  who  were 
rt-ekcted  as  churchwardens  for  the  ensuing  year. 

On  the  7th  May  1859  a  meeting  of  the  select  vestry 
was  held,  when  a  rate  of  2d,  in  the  pound  was  levied 
°o  the  then  parish  of  Bishopwearmouth  proper  ;  the 
rate  had  the  same  memorandum  subscribed  to  it  as 
the  others. 

All  the  above  three  rates  were  duly  allowed  and 
confirmed  by  the  Consistorial  Court  of  the  Bishop  of 
Durham. 

Under  the  circumstances,  it  was  contended  by  the  ap- 
pellant that  if  the  said  ancient  select  vestry  ever  had  a 
kgal  existence,  it  had  become  defunct  by  the  severance 
"f  the  parish,  and  that  it  was  not  a  legally  constituted 
Twtnrwhen  the  said  rates  or  any  of  them  were  levied, 
because  many  of  the  vestrymen  were  not  parishioners  of 
the  parish  for  which  the  vestry  was  constituted  and 
[Mao.  Cas.] 


acted  at  the  time  the  rates  were  made.  It  was  further 
objected  that  the  churchwardens  wero  not  elected  nor 
the  rates  granted  by  a  legal  majority  of  the  select 
vestry.  It  was  also  objected  that  the  %d.  rate  was 
excessive,  and  that  the  \$d.  rate  included  items  not 
chargeable  upon  the  church-rate.  It  was  also  ur^ed 
that  the  mortgage-debt  ought  to  have  been  paid  off  in 
1856. 

The  justices  being  of  opinion  that  the  three  rates 
were  valid  upon  the  face  of  them,  made  an  order  upon 
the  appellant  to  pay  the  .same  on  the  terms  of  the  7  & 
8  Will.  3,  c.  34,  s.  4 ;  but  they  stated  that  they  declined 
to  enter  into  the  question  as  to  the  invalidity  of  the 
rates  by  reason  of  the  alleged  illegal  constitution  of  the 
ancient  select  vestry,  either  originally  or  by  reason  of 
the  severance  of  the  parish  of  Bishopwearmouth  as  set 
out  in  the  case. 

The  question  for  the  opinion  of  the  court  is,  whether, 
under  the  circumstances,  the  appellant  is  liable  to  pay 
the  first  three  several  iates,  or  any  one  or  any  more  of 
them,  and,  if  so,  which  of  them. 

After  the  case  had  been  argued  at  some  length  by . 
Willes  for  the  appellant,  and  Coleridge  for  the  respon- 
dents, in  which  the  following  cases  were  cited — R,  v. 
The  Churchwarden*  of  Dunley,  5  A.&  E.  10;  R. 
v.  SL  MichaeTa,  Pembroke,  5  A  &  E.  603 ;  21  v. 
Carpenter  and  other*,  6  A  &  E.  794  ;  Reg.  v.  Abtiey, 

3  E.  &  B.  779  ;  Reg.  v.  Bgrom,  12  Q.B.  321  ; 
BlackeU  v.  BHzard  and  another,  9  B.  &  C,  851  ; 
Watkine  v.  Seaman,  2  Lutw.  435 ;  Pigott  v.  Bearblock, 

4  Moore,  399— the  Court  said  that  they  would  consider 
the  preliminary  point  raised  for  the  appellant,  viz., 
whether,  as  the  validity  of  the  rate  was  in  dispute,  the 
justices  had  such  jurisdiction  as  would  enable  them  to 
enforce  the  order,  and  if  they  decided  that  they  had 
not,  then  they  would  not  have  to  give  judgment  on  the 
other  points.  Cur.  adv.  vulL 

Nov.  22. — Erlb,  C  J.  now  delivered  the  judgment 
of  the  court.  —  In  this  case  three  church-rates  had 
been  made  upon  the  appellant,  and  he,  being  a  Quaker, 
had  been  summoned  to  appear  before  two  justices  for 
nonpayment  under  the  7  &  8  Will.  3,  c  34,  s.  4,  and 
had  offered,  bond  fide,  several  serious  objections  to 
the  validity  of  the  rates.  The  magistrates  were  of 
opinion  that  the  rates  were  valid  on  the  face  of  them, 
and  therefore  made  an  order  to  pay,  and  declined  to 
enter  into  the  question  of  the  invalidity  of  the  rates  by 
reason  of  the  alleged  illegal  constitution  of  the  vestry ;  * 
and  they  have  stated  the  facts  given  in  evidence  before 
them,  and  have  sent  to  us  the  question,  under  the 
20  &  21  Vict  c  43,  s.  2,  whether  the  appellant  is 
liable  to  pay  all  or  any  of  these  rates.  The  respondent 
alleges  that  the  7  &  8  Will.  3,  c  34,  gives  jurisdiction 
to  the  justices,  and  creates  a  duty  in  them  to  make  the- 
order  under  these  circumstances.  That  statute  recites 
that  Quakers,  by  a  pretended  scrapie  of  conscience,  re- 
fused to  pay  tithes  and  church-rates,  and  enacts  that 
two  justices  may,  on  complaint  of  a  refusal  to  pay, 
examine  the  truth  and  justice  of  such  complaint,  and 
Ascertain  and  state  what  is  due  and  payable  by  such 
Quaker  to  the  party  complaining,  and  enforce  payment; 
and  then  gives  an  appeal  to  the  qnarter  sessions,  and 
takes  away  the  certiorari  unless  the  title  of  such  tithes, 
omitting  church-rates,  shall  be  in  question.  This  Act, 
and  some  others  which  follow,  were  temporary  Acts  -t 
bnt  these  provisions  were  made  perpetual  by  the  1  Geo. 
1,  c.  6,  and  were  extended  to  other  dues  and  payments 
of  like  nature  with  tithes  and  church-rates ;  and  the 
clause  taking  away  the  certiorari,  unless  the  title  to 
tithes  is  in  question  is  materially  altered  by  leaving  it 
in  all  cases  where  the  title  to  such  tithes,  dues,  or 
payments  shall  be  in  question.  The  respondent's  con- 
struction is  said  to  be  confirmed  by  the  53  Geo.  4,  c. 
127,  s.  6,  which  extends  the  provisions  of  the  last- 
mentioned  statute  to  any  value  not  exceeding  50/.,  and 
makes  no  provision  for  taking  away  the  jurisdiction  of 
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the  justices  in  case  there  should  be  an  objection  to  the 
validity  of  a  church-rate  ;  whereas,  in  sect.  7  imme- 
diately following,  giving  jurisdiction  to  two  justices 
over  persons  not  Quakers,  up  to  10/,  there  is  such  a 
provision,  and  so  the  respondent  contends  that  Quakers 
were  intentionally  left  to  (he  decision  of  two  justices, 
while  the  rest  of  the  community  were  to  have  recourse 
to  a  tribunal  more  conversant  with  ecclesiastical  law. 
On  the  other  hand,  it  seems  extremely  improbable  that 
the  Legislature  should  intend  to  deprive  Quakers  ot  any 
legal  protection  which  other  persons  are  entitled 
to.  Also  the  context  of  the  first  enactment, 
giving  power  to  the  justices  to  examine  the 
truth  and  justice  of  the  complaint  and  the  refusal  on 
account  of  a  pretended  scruple  of  conscience,  indicates 
an  intention  that  the  compulsion  of  the  justices  should 
be  used  to  overcome  the  pretended  scruple,  and  to  pro- 
ceed, and  if  there  should  be  a  real  objection  to  the 
Validity  of  the  rate  the  justices  would  not  act  in  accord- 
ance with  truth  and  justice  if  they  compelled  payment 
of  an  invalid  rate  without  being  able  to  decide  the  true 
liability  of  the  party.  The  statute  declares  the 
intention  of  the  Legislature  to  be  so  in  respect  of 
tithes,  by  leaving  the  certiorari  to  move  the  proceedings 
when  the  title  comes  in  question ;  the  reason  of  this 
extends  equally  to  rates  and  dues.  The  Act  5  &  6 
Will.  4,  c.  74,  tends  to  support  the  appellant's  views  of 
the  intention  of  the  Legislature,  and  enacts  that  a 
Quaker  who  is  sued  for  any  tithes  or  ecclesiastical  rate 
under  502.  in  any  case  shall  be  subject  to  the  summary 
jurisdiction  of  two  justices,  and  further  provides 
that  nothing  therein  contained  shall  extend  to  a  case 
where  the  title  to  any  tithes,  or  a  rate  or  any  modus  or 
composition  shall  be  bond  fide  in  question.  This  sta- 
tute confines  the  summary  jurisdiction  over  tithes 
where  the  title  is  not  in  question,  and  there  are  expres- 
sions indicating  the  same  intention,  although  imper- 
fectly expressed  in  respect  of  church-rates.  An 
examination  of  the  statute  does  not  lead  to  a  clear 
decision  of  the  case  now  before  us ;  but  we  find  nothing 
in  it  to  exclude  the  operation  of  the  general  rule  that  the 
summary  jurisdiction  of  justices  ceases  when  a  matter  of 
title  comes  into  question  bond  fide  before  them.  Our 
answer  is  founded  on  the  application  of  that  principle, 
and  for  so  doing  there  is  considerable  authority.  In 
Re  Froness,  cited  by  Denigon,  J.  in  Rex  v.  Wakefield, 
1  Burr.  486,  Pratt,  CJ.  declared  hi*  opinion  that, 
.where  the  right  was  in  question,  such  cases  were  not 
intended  to  be  within  the  statute  then  before  the  court, 
giving  the  jnstices  jurisdiction  in  respect  of  small  tithes. 
In  Re  Wakefield  (supra),  an  order  upon  a  Qnaker  for 
payment  of  dues  other  than  tithes,  being  of  the  same 
nature  as  church-rates,  had  been  removed  by  certiorarioa 
this  ground,  that  the  title  was  in  question,  and  therefore 
that  the  justices  had  no  jurisdiction.  The  affidavits  in 
answer  showed  the  title  was  not  really  in  question,  but 
was  disputed  by  a  Quaker  on  a  mere  pretence.  Lord 
Mansfield  declared  the  Act  was  passed  for  the  ease  and 
benefit  of  Quakers,  and  that  jurisdiction  was  given  to 
the  justices  where  the  dues  were  withheld  from  obsti- 
nacy or  mere  scruple,  but  not  when  the  legal  right  and 
title  was  in  dispute.  The  court  said,  disputes  of  title 
must  be  controverted  bond  fide  before  the  jurisdiction 
is  ousted,  and  as  that  was  not  the  case  there,  the  cer- 
tiorari was  quashed,  and  the  order  of  the  justices  for 
levying  the  rate  was  sent  back  to  be  executed.  The 
court  therefore  by  implication  declared,  if  there  had 
been  a  real  dispute  about  the  title  to  dues,  it  would 
have  been  the  duty  of  the  justices  to  refuse  to  make 
the  order.  In  the  present  case,  where  the  validity  of 
the  rate  is  bond  fide  pnt  into  question,  we  think  the 
justices  should  not  have  proceeded,  and  therefore  the 
order  against  the  appellant  to  pay  was  improperly 
made.  It  follows,  the  question  of  title  submitted  to  us 
the  facts  here  stated  was  not  for  the  decision  of  the 
Vs,  and  that  we  could  not  properly  give  any 


further  judicial  answer.    The  appeal,  therefore,  most 
be  allowed.  Appeal  allowed. 

Attorneys  for  appellant,  BickSn  and  Mot*. 

Attorneys  for  respondent,  Clarke  and  Marios, 
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Reported  by  F.  Bailet  and  ft.  X  Culloch,  Esq*,  BanttMi- 

ai-Law. 

Nov.  21  and  Ian.  12, 
Read  (appellant)  r.  Stobjct  (respondent). 
Beerhouse — Beer  \$d.  a  quart— Licence  for  sale  of. 
A  licence  is  requisite  for  the  sale  of  beer,  whether 
sold  at  a  price  not  exceeding  \$<L  a  quart*  or  amj 
other  price;  fly  3  ^  4  Vict  c,  61, 1. 13. 
The  following  case  was  stated  for  the  opinion  of  tie 
Court  of  Ex.,  pursuant  to  the  20  &  21  Vict  c.  43, 
upon  a  conviction  of  the  appellant  at  the  petty  ses- 
sions held  at  Wincanton,  in  the  county  of  Somerset,  oo 
the  27th  Aug.  1860,  and  adjourned  to  the  29th  of  the 
same  month,  for  selling  beer  without  a  licence. 

CASK. 

At  a  petty  sessiou  holden  at  the  Town-hall  b 
Wincanton,  in  and  for  the  division  of  Wincanton.  in 
the  county  of  Somerset,  on  the  27th  Aug.  I860, 
before  us  the  undersigned  Henry  Hobhouse  and  Rkhaid 
Phelips,  Esquires,  two  of  her  Majesty's  justices  of  the 
peace,  in  and  for  the  said  county,  a  complaint  preferred 
by  William  Storey,  a  serjeant  of  police  (hereinafter 
called  the  respondent),  against  Richard  Read  (herein- 
after called  the  appellant),  under  sect.  13  of  the  Act 
3  &  4  Vict,  c  61,  charging  for  that  the  said  appellac; 
"  did,  on  the  25th  July  last,  at  Wincanton,  sell  beer 
by  retail  without  a  licence,"  was  heard  by  us  the  said 
justices,  and  adjourned  to  the  29th  Aug.  1860,  and 
then  determined,  the  said  parties  respectively  being 
present,  when  the  appellant  was  duly  convicted  before 
us  of  the  said  offence,  and  we  adjudged  him  to  pay  x 
penalty  of  Is.,  to  bo  applied  according  to  law,  and  also 
to  pay  the  respondent  the  sum  of  5*.  6d.  for  his  costs 
in  that  behalf. 

And  whereas  the  appellant,  being  dissatisfied  with 
our  determination  upon  the  hearing  and  determination 
of  the  said  complaint,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  sect.  2  of  the  statute  20  &  SI 
Vict,  c  43,  applied  to  us  in  writing  within  three  days 
after  the  said  determination,  to  state  and  sign  s  cue 
setting  forth  the  facts  and  tne  grounds  of  such  oar  de- 
termination as  aforesaid,  for  the  opinion  thereon  of  her 
Majesty's  Court  of  Ex.  at  Westminster. 

Now  therefore  we,  the  said  justices,  in  compltaftce 
with  the  said  application  of  the  appellant,  and  the  pro- 
visions of  the  statute  aforesaid,  do  hereby  state  and 
sign  such  case  as  follows:— 

At  the  hearing  of  the  aforesaid  complaint  ii  *as 
proved  by  tho  complainant,  the  respondent  in  this 
appeal,  that  on  the  25th  July  1860  he  went  to  the 
appellant's  house,  and  called  for  a  pint  of  beer,  with 
which  he  was  served,  and  that  he  paid  JdL  for  it,  and 
further,  that  the  appellant  had  not  a  licence  to  sell  l**t« 
but  that  he  had  a  board  up  with  an  inscription  on  iu 
11  Table  beer  sold  here." 

The  defendant,  being  the  appellant  in  this  appeal,  dil 
not  deny  that  on  the  25th  July  he  sold  beer  of  the 
denomination  mentioned  in  the  statute  42  Geo.  3,  c.  3S, 
s.  18,  namely,  beer  at  and  after  the  rate  uf  lU  J 
quart.  He  submits  that  by  sect.  18  of  that  statute  he 
was  allowed  to  retail  such  beer  at  no  greater  or  higher 
price  than  at  and  after  the  rate  of  l$d.  the  quart, 
without  obtaining  a  licence  as  a  common  alehoa* 
keeper.  That  the  stat.  3  &  4  Vict,  c  61,  s.  12,  * 
cognises  this  Act,  by  authorising  excise  officers  to  enter 
houses  kept  open  for  the  sale  of  beer  of  that  descrr- 
tion,  and  that  in  that  section  the  word  **  licenced  "  is 
not  used,  although  in  the  preceding  station  conferring 
a  similar  authority  in  regard  to  licensed  beerhouses,  tec 
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word  U  there  used.  He  submits,  further,  thutthe  1 3th 
section  of  3  &  4  Vict,  c  61,  does  not  apply  to  beer  not 
exceeding  l$d.  a  quart,  inasmuch  as  the  interpretation 
din*  in  1  Will.  4,  c.  64,  referred  to  by  the  20th 
sction  of  the  3  &  4  Vict.,  does  not  mention  such 
beer. 

We,  however,  being  of  opinion  that  a  licence  is  neces- 
sary for  the  sale  of  beer  at  \$d.  a  quart,  and  that  by 
the  21«t  section  of  3  &  4  Vict.  c.  61,  all  the  provisions 
of  1  Will.  4,  c.  64,  and  4  &  5  Will.  4,  c.  85,  are  made 
applicable  to  that  Act,  and,  moreover,  that  the  inter- 
pretation clause,  sect.  32,  is  also  applicable  to  it,  and 
which  enacts  that  the  word  "  beer "  shall  be  deemed 
to  include  "  beer,  ale  and  porter,"  without  any  refe- 
rence to  price  or  quality,  and  seeing  also  that  the  1 7  th 
ttction  of  4  &  5  Will.  4,  c  85,  imposes  a  penalty  upon  all 
wnons  selling  beer  without  a  licence,  wholly  irrespective 
of  price  or  quality,  and  thereby  virtually  repealing  the 
18th  section  of  42  Geo.  3,  c  38,  we  are  decidedly  of 
opinion  that  a  licence  was  necessary,  and  that  the  evi- 
dence given  before  us  brought  the  case  within  the  opera- 
tion of  the  said  13th  section  of  the  Act  3  &  4  Vict, 
c  61,  snd  accordingly  give  our  determination  against 
the  appellant  in  the  manner  before  stated. 

The  question  of  law  arising  from  the  above  state- 
ment, therefore,  is  whether  upon  the  true  construction 
of  the  several  Acts  of  Parliament  hereinbefore  referred 
to,  a  licence  was  requisite  for  the  sale  of  beer  at  a  price 
not  exceeding  1  Jo>.  a  quart. 

Whereupon  the  opinion  of  the  Court  of  Ex.  is  asked 
apoD  the  said  question  of  law,  whether  or  not  we,  the 
aid  justices,  were  correct  in  our  determination  as  afore- 
said. And  as  to  what  further  should  be  done  or  ordered 
1?  the  said  court  in  the  premises. 

Given  under  our  hands  this  2nd  day  of  November,  in 
the  year  of  our  Lord  1860. 

(Signed)     H.  Hobhou&k, 

R.  PllELlPS. 

T.  Thing  argued  for  the  respondent,  contending 
&*t  it  was  not  lawful  for  any  person  (not  being  the 
fc*per  of  an  inn,  alehouse,  or  victualling- boose),  under 
tie  provisions  of  any  of  the  Acts  of  Parliament  men- 
tioned in  the  body  of  the  case  [and  which  he  referred  to], 
to  sell  any  beer  by  retail  at  a  price  not  exceeding  \$d.  the 
<pArt,  without  having  an  excise  licence  authorising  him 
» to  do.  By  3  &  4  Vict  c  61,  s.  1 1,  it  is  enacted  that 
"It  shall  be  lawful  for  any  officer  of  excise  at  all 
tiaes  during  the  hours  in  which  any  house  licensed  for 
fc  retail  of  beer  or  cider  may  be  kept  open,  to  enter 
*to  every  house,  cellar,  room,  or  place  entered  for  the 
Coring,  keeping,  or  retailing  of  beer  or  cider,  and  to 
B&ke  search  for  and  seize  all  wine  and  spirits,  and 
sheets,  which  may  be  found  in  any  such  house,  cellar, 
nom,  or  place,  and  to  examine  all  beer  or  cider  kept 
thereto."  Sect.  12.  •*  That  it  shall  be  lawful  for  any 
officer  of  excise  during  the  hours  in  which  any  house  is 
fcpt  open  for  the  sale  of  beer  after  the  rate  of  \$d.  or 
*fer  a  less  rate  the  quart,  to  enter  into  every  such 
k*«,  cellar,  room,  or  place  for  the  keeping  or  retail- 
">£  such  beer,  and  to  make  search  for  and  seize  all 
*u>e3«  spirits,  sweete,  and  all  beer  which  by  law  they 
«*  not  entitled  to  sell."  Sect.  13.  "  If  any  person  not 
king  duly  licensed  to  sell  beer  or  cider,  shall  retail 
J°y  beer  or  cider,  either  to  be  consumed  in  or  upon  the 
tase  or  premises,  or  off  the  premises  where  sold, 
«  if  any  person  shall  sell  any  beer  or  cider  to  be 
°°osamed  in  or  upon  the  house  or  premises  where 
sold,  without  being  duly  licensed  «o  to  do,  such  person 
*n*^l  in  addition  to  any  excise  penalty  to  which  he 
**I  thereby  become  subject  forfeit  5/.,  such  penalty  to 
*  recovered  in  the  same  manner  as  any  other  .penalty, 
(not  being  excise  penalties)  are  by  the  said  recited  Acts 
(11  Geo.  4  &  1  WilL  4,  s.  64,  and  4  &  5  Will.  4, 
£&),  or  this  Act,  to  be  recovered,  levied,  and  applied, 
ftovided  always,  that  no  information  or  other  j>roceed- 
"g  for  the  recovery  of  the  said  penalty  shall  be  ex- 


hibited or  commenced,  except  by  and  in  the  name  of  a 
constable  or  other  officer  of  the  place." 

Scotland,  for  the  appellant,  contended  that  the  appel- 
lant was  not  guilty  of  any  offence  within  the  13th 
section  of  3  &  4  Vict.  c.  61.  That  the  said  section 
only  applied  to  the  sale  of  beer  in  respect  of  which  an 
excise  licence  was  required  at  the  time  the  said  Act 
came  into  operation,  and  that  neither  by  the  said  Act 
nor  any  fonner  Act  was  a  licence  required  for  the  sale 
of  beer  at  \$d.  or  a  less  rate  the  quart.  That  the  said 
Act  expressly  recognised  the  lawful  sale  of  beer  at  lJtL 
or  a  less  rate  the  quart  in  unlicensed  houses.  That  the 
former  Acts  1  Will.  4,  c.  64,  and  4  &  5  Will.  4,  c  85, 
did  not  take  away  the  previously  existing  right  to  sell 
such  beer  without  a  licence,  but  only  extend,  subject 
to  certain  amendments,  the  granting  of  the  licences 
before  required  to  other  persons  than  those  before 
capable  of  holding  such  licences  be  also  referred  to  the 
several  Acts  of  Parliament  relating  to  the  sale  of  beer. 
The  following  is  a  copy  of  a  general  order  issued  by  the 
Board  of  Excise  in  reference  to  the  sale  of  table-beer 
at  the  rate  of  l$d.  per  quart : — u  General.order.  Excise 
Office,  London,  16th  Nov.  1830.  In  pursuance  of 
directions  from  the  Right  Honourable  the  Lords  Com- 
missioners of  his  Majesty's  Treasury,  signified  by  letter 
from  one  of  their  Lordship's  Secretaries,  dated  the  9  th 
inst. :  Ordered,  that  no  objection  be  made  by  the 
officers  of  this  revenue  to  the  sale  of  bible-beer  only,  by 
retail,  by  person."  not  licensed  in  the  same  manner  as 
before  the  passing  of  the  Act  1  Will.  4,  c.  64,  provided 
such  beer  be  not  sold  at  a  higher  price  than  \£tL  per 
quart.     By  the  board,  Ciiaklks  Buowxk." 

Thring  in  reply.  Cur.  ado.  vult. 

Jan.  12. —  Pollock,  C.B.  delivered  judgment. — 
This  was  an  appeal  from  the   decision  of  the  magis- 
trates who  had    convicted    the  defendant  for  selling 
beer  without  a    licence  to   sell,   although   the    beer 
was    of  the    price  of  \£d.    a    quart.       We  are    of 
opinion    that    the    conviction    should    be    affirmed. 
The  case  is  clearly  within   the    13th  section  of  the 
3  &  4  Vict,  c  61 ;  that  is  to  say,  the  defendant  has 
sold  beer  without  a  licence  for  so  doing.     It  is  there- 
fore for  him  to  show  some  exception  in  the  Act  of 
Parliament,  or  some  qualification  of  the  enactments  in 
that  section,  which  will  exempt  him  from  its  operation. 
Now,  he  relies  on  the  preceding  section,  which  speaju 
of  houses  kept  for  the  sale  of  beer  at  l£</.  or  less  the 
quart,  and  of  the  seizure  of  beer  they  are  not  entitled 
to  sell.    Certainly  the  section  is  not  well  drawn.    With 
reference  to  a  beerhouse  the  law  in  that  clause  in  the 
Act  of  Parliament  will  not  bear  a  very  nice  gramma- 
tical construction  to  be  put  upon  it.    This,  it  is  said, 
assumes  there  is  some  beer  they  are  not  entitled  to  sell, 
and  as  the  previous  section  applies  to  licensed  beer- 
houses, sect  12  must  be  taken  to  apply  to  unlicensed 
houses ;  and  so  it  appears  such  houses  may  sell  some 
beer,  which  can  only  mean  beer  of  the  price  at  which 
the  defendant  sold  his.     The  section  will  not  bear 
a    critical    examination ;    but    probably    does    mean 
to    relate     to   houses    not     licensed    to    sell  —  not 
licensed     at    all — but    kept    for    the    sale    of  beer 
at  the  rate  of  \$d.  or  less  a  quart,  and  no  other, 
and  to  authorise  the  seizure  of  some  quality  of  beer. 
But,   assuming  that  to  be  the  case,  we  think  it  is 
enough  to  control  the  express  words  of  the  next  clause, 
which  in  terms  comprehends  all  beer  of  every  descrip- 
tion.    There    is    no    enactment  like    that    in   sect. 
12  in  the  original  statute  of  the  11  Geo.  4  &  I  Will. 
4,  and  the  succeeding  Sale  of  Beer  Acts.     It  is  clear 
therefore  that,  before  the  3  &  4  Vict.,  persons  selling 
beer  at  \$(L  or  less  a  quart,  and  not  licensed,  may  be 
subject  to  a  penalty  under  the  1 1  Geo.  4  &  1  WilL  4. 
The  assumption,  therefore,  in  the  12th  section  of  the 
3  &  4  Vict.,  that  there  is  beer  which  a  person  may  be 
entitled  to  sell,  though  not  licensed  (if  there  is  any 
such  assumption),  is  erroneous,  and  the  section  cannot 
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be  treated  as  an  enactment  that  such  beer  may  be  sold. 
Sect  12  was  probably  introduced  in  relation  to  the 
then  known  state  of  things,  namely,  there  were  places 
not  licensed  at  which  beer  was  sold  at  the  rate  of  \$<L 
or  less  a  quart,  and  it  was  necessary  to  give  a  right  to 
the  excise  officers  to  enter  and  search  there  as  in 
licensed  houses.  It  was  argued  that  the  42  Geo.  3, 
c.  38,  s.  18,  which  prohibits  every  person  not  being  a 
common  brewer,  nor  licensed  alehouse-keeper,  from 
selling  beer  "  at  any  higher  rate  than  \$d.  a  quart,"  in 
effect  legalised  the  sale  of  cheap  beer  without  any 
license.  It  is  to  be  observed  that  all  that  that  section 
does  is,  not  to  permit  such  sale  without  a  licence,  but 
to  except  it  from  the  additional  penalty  there  mentioned. 
Even  if  legalised  by  the  42  Geo.  3,  it  really  may  have 
been  intended  by  the  1 1  Geo.  4  &  1  Will.  4,  and 
subsequent  Acts,  including  the  3  &  4  Vict.,  to  apply 
their  enactments  to  all  beer,  strong  and  weak,  there 
being  on  their  passing  less  need  to  facilitate  the  sale  of 
cheap  beer,  and  possibly  it  being  thought  right  that  the 
new  class  of  beersellers  paying  a  licence  should  be  pro- 
tected from  the  competition  of  table-beer  sellers.  But 
we  need  not  speculate  on  the  objects  of  the  Legislature. 
The  enactment  prohibiting  the  sale  of  beer  without  a 
licence  is  plain,  and  no  exception  ought  to  be  applied  to 
it  without  strong  reasons,  and  we  see  none.  We  are 
therefore  of  opinion  that  the  conviction  was  right. 

Conviction  of  justices  affirmed.    Judgment  for 
the  respondent. 

Attorneys  for  the  respondent,  Messrs.  Dynes  and 
Howry,  ilncoln's-inn-fields. 

Attorney  for  the  appellant,  Mr.  Cooper,  Wincanton. 


COTJBT  OF  QUEEN'S  BENCH. 

Beported  by  Jomr  Thompson,  T.  W.  Sadkdbks,  and  C.  J.  B. 
Hkktslkt,  Esqrs.,  Barristers-at-Law. 

Saturday,  Nov.  19. 
Dixon  (appellant)  r.  Doublkday  (respondent). 

County  rate — CommitUe  of  justices  to  prepare  a  basis 
— Their  power*  to  require  the  attendance  of  parties 
and  the  production  of  document* — 15  c?  16  Vict. 
c.81. 

By  the  15  £16  VicL  c.  81  (An  Act  to  consolidate  and 
amend  the  statutes  relating  to  the  assessment 
and  collection  of  county  rates  in  England  and 
Wales)  the  justices  at  quarter  sessions  may,  from 
time  to  time,  appoint  a  committee  of  their  body  fur 
tlte  purpose  of  preparing  a  basis  or  standard  for 
fair  and  equal  county  rates ;  and  by  sect.  7  the  com- 
mittee may  require  the  overseers  of  the  poor,  consta- 
bles, assessors,  collectors,  "and  any  other  persons 
whonuoever,*1  to  appear  before  them,  and  to  produce 
all  parochial  and  other  rates,  assessments,  valuations, 
apportionments  ami  other  documents  in  their  custody 
or  power  relating  to  tlte  value  of  or  assessment  on 
all  or  any  of  the  property  within  the  several  parishes 
and  places  which  may  be  liable  to  be  assessed  to- 
wards tlte  county  rate,  awl  to  be  examined  on  oaUi 
and  ansvoer  such  questions  as  the  said  committee  may 
put  to  them  touching  the  said  rates,  assessments, 
valuations,  or  apportionments,  or  the  value  of  the 
property  <  foresaid : 

Held,  that  the  commUtte  have,  under  this  section,  power 
to  summon  and  examine  on  oath  any  person  whom- 
soever, though  he  occupies  no  official  position,  and  to 
require  him  to  produce  any  documents  in  his  pos- 
session which  are  necessary  to  enable  them  to  ascer- 
tain tlte  value  of  the  property. 

Where,  t/terejore,  the  resjnndent  was  connected  with 
collieries,  and  had  in  his  possession  documents  showing 
the  value  of  tlte  property,  and  he  was  summoned  by 
a  committee  under  the  Act  to  attend  and  produce  all 
accounts  of  receipts  and  expenditure,  and  all  other 
documents  in  his  custody  or  power,  relating  to  the 


value  of  the  said  collieries,  and  he  refused  to  amplg 

with  such  summons : 
Held,  that  he  was  bound  to  have  complied  with  seek 

summons,  and  that  in  not  having  done  so  he  hed 

rendered  himself  liable  to  the  penalty  under  the  4ft. 

This  was  a  case  stated  under  the  20  &  21  Vict  c. 
43,  upon  the  dismissal  of  an  information.  The  following 
was  the  information  :— 

"  Northumberland  to  wit. — The  information  of  William 
Dixon,  of  Alnwick  in  the  county  of  Northumberland, 
clerk  to  the  committee  of  justices  of  the  peace  for  the 
said  county,  appointed  under  the  Aat  of  Parliament 
15  &  16  VicL  c  81,  for  the  purpose  of  preparing  t 
basis  or  standard  for  fair  and  equal  county  rates  in  the 
said  county,  duly  authorised  in  that  behalf  and  acting 
by  the  order  and  for  and  on  behalf  of  the  said  com- 
mittee, made  before  me  Hugh  Moises,  Esq.,  one  of 
her  Majesty'*  justices  of  the  peace  iu  and  for  the  said 
county,  at  Alnwick,  in  the  said  county,  this  26th  day 
of  May  in  the  year  of  our.  Lord  1860,  who  saitb  that 
Thomas  Donbleday,  of  Newcastle-upon-Tyne,  Eao^ 
having  been  required  by  an  order  in  writing  of  the  said 
committee,  signed  by  the  said  William  Dixon  as  their 
clerk,  and  by  their  order  and  duly  served  upon  him,  to 
appear  before  the  said  committee  on  the  4th  day  ot 
April  instant,  at  the  court-house,  at  Morpeth  in  the 
said  county,  at  twelve  o'clock  at  noon,  and  then  and  there 
to  produce  before  them  all  accounts  of  receipts  and 
expenditure  and  all  other  documents  in  his  eustodj  or 
power  relating  to  the  value  of  certain  collieries  and  coal- 
mines in  the  east  division  of  Castleward  in  the  said 
county,  to  wit,  Backworth  Colliery  and  Borndon 
Colliery,  such  collieries  and  coal-mines  being  property 
in  the  several  parishes  within  the  said  division  liable 
to  be  assessed  towards  the  county  rate,  and  to  be  ex- 
amined on  oath,  and  answer  such  questions  as  the  said 
committee  might  put  to  him  respecting  the  said  sereral 
collieries  and  coal-mines,  so  that  with  the  aid  of  the 
returns  from  the  parochial  and  other  rates  then  in  the 
custody  of  the  said  committee,  they  might  be  enabled 
more  correctly  to  arrive  at  the  true  rateable  raise  of 
such  collieries  and  coal-mines,  did  unlawfully  and  with- 
out any  reasonable  excuse,  neglect  to  appear  before 
the  said  committee  accordingly,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

44  W.  Dicksox 

u  Taken  before  me  at  the  time  ") 
first  above  mentioned,  at  Alnwick  >Hugh  Moists." 
in  the  said  county.  J 

The  information  was  laid  under  the  15  &  16  Vict 
c  81,  s.  8. 

On  the  day  of  hearing  all  parties  attended.  The 
facta  were  admitted  by  the  defendant  to  be  correctlj 
laid  in  the  information.  It  was  also  admitted  bj  him 
that  he  had  in  his  possession  private  accounts  and  docu- 
ments relating  to  the  annual  value  of  the  collieries  and 
coal-mines  in  the  information  mentioned,  and  that  he 
was  able  to  give  cvideuce  touching  the  net  annual  raise, 
but  he  declined  to  produce  the  said  documents,  or  to 
give  the  required  evidence.  It  was  admitted  by  the 
prosecutors  that  the  defendant  was  not  overseer  of  the 
poor,  a  constable,  an  assessor,  a  collector  of  pnauc 
rates  of  or  for  any  parish,  township,  borougli,  or  place, 
within  the  county,  and  that  he  was  not  a  person  baring 
the  custody  or  management  of  any  public  or  parochial 
rates  or  valuations  of  any  such  parish,  township, 
borough,  or  place,  within  the  county.  It  was  abo  ad- 
mitted by  the  prosecutors  that  the  defendant  had  act 
in  his  custody  or  power  any  parochial  or  other  rates,  or 
assessments,  valuations,  apportionments,  or  other  docu- 
ments relating  to  the  value  or  assessment  on  all  or  toy 
of  the  property  with  respect  to  which  he  was  required 
to  give  evidence ;  and,  further,  that  any  document  in 
the  defendant's  possession,  or  information  relating  to 
the  subject-matter  of  the  inquiry,  were  so  solely  is  h» 
private  capacity 
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On  the  part  of  the  said  committee  it  was  contended 
that  titer  have  the  power  to  require  the  owners  and  les- 
sees of  collieries  and  lands,  and  any  other  person  or  persons 
whomsoever,  to  appear  before  them,  and  to  produce 
their  private  accounts  or  other  documents  of  a  like 
nature  in  their  custody,  or  power  relating  to  (that  is, 
calculated  to  show)  the  net  annual  value  of  any  pro- 
perty in  the  county  rateable  to  the  relief  of  the  p<j»u-, 
and  that  the  expression  "  any  other  persona  whomso- 
ever "  in  the  7th  section  of  the  Act  is  not  confined  or 
limited  to  persons  being  public  officers  having  the 
custody  of  parochial  and  such  like  documental  That  the 
primary  object  of  the  statute  is  to  enable  the  committee 
to  prepare  a  basis  or  standard  for  fair  and  equal 
county  rates,  the  same  to  be  prepared  rateably  and 
equally  according  to  the  full  and  fair  annual  value  of 
the  property  rateable  to  the  relief  of  the  poor.  That 
by  sect.  6  the  words  u  full  and  fair  annual  value  "  are 
to  be  taken  to  mean  the  net  annual  value  of  the 
property.  That  to  enable  the  committee  to  arrive  at 
and  ascertain  that  value  very  extensive  powers  are 
given  to  them  by  sects.  5  and  7,  including  the  power 
to  call  before  them  "any  persons  whomsoever'1  to  pro- 
duce documents,  and  to  be  examined  upon  oath  touching 
the  value  of  the  property  to  be  assessed.  That  if  it  be 
said  that  the  expression  u  any  person  whomsoever  "  in 
sect  7  muat  be  construed  to  mean  any  persons  of  a 
public  or  quasi  public  character,  such  as  constables  and 
others  mentioned  in  the  Act,  the  answer  to  that  argu- 
ment is  twofold :  firstly,  the  object  of  the  Legislature 
requires  a  more  liberal  construction  of  the  words ;  and 
secondly,  the  marked  difference  between  the  language 
used  in  the  5th  section  (which  is  confined  to  persons  of  a 
publicor  quasi  public  character)and  that  used  in  the  7th 
cectioD,  clearly  shows  that  the  intention  of  the  Legislature 
was  to  confer  upon  the  committee  the  power  of  calling 
for  private  accounts  and  examining  private  individual* 
with  refereuoe  to  the  net  annual  value  of  any  of  the 
rateable  property  in  the  county.  It  was  also  contended 
by  the  said  committee  that  in  the  case  of  collieries  the 
overseers  have  no  means  of  ascertaining  the  rents  paid 
by  the  lessees,  or  of  ascertaining  what  additional 
annual  value  should  be  put  upon  the  collieries  in  respect 
of  things  affixed  and  giving  additional  value  to  the 
freehold  (such  as  waggon  ways,  &&),  and  such  in- 
formation can  only  be  obtained  by  the  examination  of 
the  owners  or  lessees  of  the  collieries  or  their  agents, 
«d  by  compelling  them  to  produce  such  documents  as 
vein  their  possession  or  power  relating  to  the  net 
annual  value  of  the  property  in  question. 

On  the  other  hand  it  was  contended,  on  the  part  of 
the  defendant,  that  the  committee  have  not  the  power 
to  require  him  to  appear  before  them,  and  produce  his 
private  accounts,  or  other  documents  of  a  like  nature 
relating  to  the  value  of  any  property  liable  to  be 
messed  to  the  county  rate,  and  to  examine  him  on 
«ath,  and  compel  him  to  answer  questions  touching  the 
**lue  of  propei  ty. 

The  view  of  the  justices  coinciding  with  that  ot  the 
defendant,  they  dismissed  the  information. 

By  the  15  &  16  Vict.  c.  81  (An  Act  to  consolidate 
and  amend  the  statutes  relating  to  the  assessment  and 
collection  of  county  rates  in  England  Wales),  s.  2, 
it  is  enacted  that  it  shall  be  lawful  for  the  justices  of 
every  county,  at  their  general  or  quarter  sessions,  from 
time  to  time  to  appoint  any  number  of  justices,  not 
exceeding  eleven  nor  less  than  five,  to  be  a  committee 
for  the  purpose  of  preparing  a  basis  or  standard  for 
fair  and  equal  county  rates,  such  basis  or  standard  to 
be  founded  and  prepared  rateably  and  equally  accord- 
ug  to  the  full  and  fair  annual  value  of  the  property, 
messuages,  lands,  tenements  and  hereditaments  rate- 
able to  the  relief  of  the  poor  in  every  parish,  &c 

By  sect.  5  it  is  enacted  that,  "  For  the  purpose  of 
preparing  such  basis  or  standard  ...  the  said 
committee  by  their  order  in  writing,  to  be  signed  by 


their  clerk,  may  from  time  to  time  .  .  .  direct  the 
overseers  of  the  poor,  constables,  assessors,  and  collec- 
tors of  public  rates  of  or  for  any  parish  .  .  .  and 
all  other  persons  having  the  custody  or  management  of 
any  public  or  parochial  rates  or  valuations  of  any  such 
parish  ...  to  make  returns  in  writing  to  the 
said  committee  ...  of  the  amount  of  the  full 
and  fair  annual  value  of  the  whole  or  any  part  of  the 
property  within  the  parish  .  .  .  liable  to  be  as- 
sessed towards  the  county  rate,  together  with  the  date 
of  the  last  valuation  for  the  assessment  of  such  parish, 
and  the  name  of  the  surveyor,  or  if  no  surveyor,  then 
the  name  or  names  of  the  person  or  persons  by  whom, 
and  the  manner  in  which  the  said  valuation  was 
made,"  &c 

By  sect.  7  it  is  enacted,  that  "  the  said  committee 
may  from  time  to  time,  as  often  as  they  may  deem  it 
necessary  .  .  •  require  the  said  overseers  of  the 
poor,  constables,  assessors,  collectors,  and  any  other 
persons  whomsoever,  to  appear  before  them  when  and 
where  and  as  often  as  the  said  committee  may  deem 
expedient,  and  to  produce  all  parochial  and  other  rates, 
assessments,  valuations,  apportionments  and  other 
documents  in  their  custody  or  power,  relating  to  the 
value  of  or  assessment  on  all  or  any  of  the  property 
within  the  several  parishes  and  places  aforesaid,  which 
may  be  liable  to  be  assessed  towards  the  county  rate, 
and  to  be  examined  on  oath  and  answer  such  questions 
as  the  said  committee  may  put  to  them  touching  the 
said  rates,  assessments,  valuations,  or  apportionments, 
or  the  value  of  the  property  aforesaid,"  occ. 

By  sect.  8  it  is  enacted,  that  "  every  overseer  of  the 
poor,  constable,  assessor,  collector,  or  other  person  so 
required  to  make  returns,  or  to  appear  as  aforesaid,  who 
shall  without  any  reasonable  excuse  neglect  to  make 
such  returns  in  writing  as  aforesaid,  or  wilfully  make 
any  false  return,  and  every  person  who  shall  neglect  or 
refuse  to  appear  when  required  to  do  so  as  aforesaid,  or 
to  be  sworn  or  examined,  or  to  produce  such  documents 
as  hereinbefore  provided,  shall  forfeit  a  sum  not  ex- 
ceeding 20/1,  to  be  prosecuted  for  and  recovered  by  order 
of  the  said  committee,  before  any  two  of  her  Majesty's 
justices  of  the  peace." 

Manisty,  Q.C.  (Liddell  with  him)  now  appeared  for 
the  appellant ;  and 

Mellish  {Davidson  with  him)  for  the  respondent. 
The  arguments  were  similar  to  those  used  in  the 
court  below,  and  stated  in  the  case. 

Cuompton,  J. — The  statute  gives  powers  to  the 
justices  to  make  a  standard  for  the  county  rate  which 
is  to  be  a  lasting  one,  the  parishes  having  a  power  of 
appeal.  It  is  a  very  important  matter  to  be  adjusted, 
and  therefore  a  committee  is  to  be  appointed  to  carry 
it  out  I  agree  with  Mr.  Mellish  as  to  what  is  the 
object  of  the  Act,  namely,  to  ascertain  whether  or  not 
the  parishes  are  fairly  rated  upon  the  rental  and  not  a 
merely  arbitrary  rating.  Now  they  can,  by  sect  5, 
get  the  exact  rating  under  the  poor-rate.  But  I  do 
not  see  how  the  committee  are  to  get  at  the  real 
value  of  the  parish  unless  they  get  at  the  parts  of  it. 
They  might  get  from  the  overseers  the  fact  that  the 
parish  is  not  assessed  on  its  fair  annual  value,  and 
therefore  it  seems  to  me  to  be  very  necessary  that  there 
should  be  a  power  to  ascertain  the  real  value.  That 
being  the  object  of  the  Act,  the  words  used  are  very 
strong,  and  seem  to  give  the  power  to  get  at  it  by  sum- 
moning before  them  all  persons  who  can  furnish  them 
with  the  necessary  information.  This  may  be  an  in- 
quisitorial proceeding,  and  be  liable  to  abuse,  but  it  is  a 
very  necessary  power,  and  I  do  not  see  how  the  com- 
mittee could  get  on  without  it.  It  seems  to  me 
that  the  persons  to  be  summoned  are  not  confined 
to  overseers  of  the  poor,  constables,  assessors  and  col- 
lectors, but  extend  to  all  other  persons.  The  words 
are  extremely  strong,  and  giving  them  their  ordinary 
meaning,  it  cannot  be  held  that  "  any  other  person 
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-whomsoever  "  means  only  any  other  person  of  the  like 
nature  as  those  previously  mentioned.  Then  the  words 
as  to  the  documents  are  very  strong ;  they  are,  "  all 
parochial  and  other  rates,  assessments,  valuations, 
Apportionments  and  other  documents  in  their  custody  or 
power  relating  to  the  value  of  or  assessment  on  all  or 
any  of  the  property."  Nothing  can  he  stronger.  I 
think  the  words  give  the  power  to  summon  any  persons 
whom  they  may  think  necessary  for  the  purpose  of 
affording  them  the  necessary  information.  It  is  a 
power  given  to  a  body  of  gentlemen  in  the  belief  that 
they  will  not  exercise  it  rexatiously.  I  think  the  jus- 
tices came  to  a  wrong  conclusion. 

Hill,  J. — I  am  of  the  same  opinion.  The  question 
is  whether  the  words  "any  other  persons  whom- 
soever" must  be  construed  according  to  their  plain  and 
grammatical  meaning,  or  are  to  be  restrained  to  mean 
only  those  persons  mentioned  in  the  5th  section  ?  And 
on  full  consideration  I  think  the  words  are  to  be  con- 
strued according  to  their  natural  meaning.  The  rule 
in  such  cases  is,  that  the  intention  of  the  Legislature 
must  be  gathered  from  the  object  it  had  in  view.  The 
•object  here  is  very  plain.  Seeing  then  what  was  the 
object  of  the  Legislature,  it  is  of  importance  that  all 
-the  requirements  of  the  Act  should  be  construed  with 
reference  to  that  object.  One  of  the  duties  imposed  by 
the  5th  section  is  that  of  giving  the  date  of  the  last 
valuation  and  the  name  of  the  surveyor.  Now  it  was 
-clearly  the  intention  of  the  Act  to  give  the  committee  a 
power  to  refer  to  the  surveyor,  but  if  the  limitation  is 
put  upon  the  words  that  is  contended  for,  the 
-committee  would  have  no  power  to  have  the 
surveyor  who  made  the  survey  before  them.  Then 
the  7  th  section  gives  power  not  only  to  have  before 
them  the  overseers,  constable*,  assessors  and  col- 
lectors, but  "any  other  persons  whomsoever." 
There  is  no  power  for  the  committee  to  call  for  any 
document,  except  such  as  has  reference  to  the  value  of 
the  property.  Now  it  may  be  said  that  this  power  is 
inquisitorial,  and  so  it  may  be ;  but  there  is  nothing 
unfair  in  giving  the  committee  a  power  to  make  this 
inquiry.  Looking  at  the  whole  Act  of  Parliament,  I 
see  nothing  unfair,  unjust,  or  improper,  in  holding  that 
the  words  used  are  applicable  to  this  person,  and  I 
therefore  think  that  the  magistrates  came  to  an  erro- 
neous determination,  (a) 

Case  to  go  back  to  the  justices. 

Wednesday,  Jan.  16. 
Reg.  v.  Besteii. 
Municipal  corporation — Election  of  councillor—  Dis- 
qualification of  candidate — Notice  thereof  to  voters 
— Time  for  fresh  election. 
When  a  party  seeks  to  invalidate  an  election  upon  the 
ground  that  votes  given  were  thrown  away  by  reason 
of  the  party  for  whom  t/iey  were  given  being  dis- 
qualified, it  must  be  shown  that  such  a  number 
of  voters  as  are  sufficient  to  turn  the  election  had 
notice  of  tlte  disqualification  before  voting,  and  it  is 
not  sufficient  to  allege  that  tlte  fact  of  disqualifica- 
tion "  was  generally  and  notoriously  knmwn  in  and 
through  the  said  borough  at  and  before  the  said 
nomination,"  eje 
Where  a  party  lias  been  elected  a  town-councillor  of  a 
municipal  borough,  and  he  resigns  his  office,  the 
election  to  supply  his  place  is  well  held,  if  it  takes 
place  within  ten  days  after  notice  is  given  of  the 
vacancy  by  two  burgesses,  as  provided  for  by  sect. 
11  of  the  16  <f  17  Vict.  c.  79. 
Lush,  Q.  C.  {Newton  with  him)  moved  for  a  rule 
•calling  upon  a  Mr.  Bester  to  show  cause  by  what  right 
he  exercised  the  office  of  town-councillor  of  the  borough 
•of  Godmanchester.      It   appeared  that   at    the  last 

(a)  Cock  barn.    CJ.  was  In  the  court  for  Grown  Case 
Reserved,  and  Wightman,  J.  was  at  chambers. 


general  election,  on  the  1st  Nov.,  four  councillors  were 
to  be  elected,  upon  which  occasion  there  was  a  contest, 
and  ultimately  a  Mr.  Bates  was  declared  to  be  elected 
as  one  of  the  candidates  (the  lowest  of  the  four) 
who    had    the   greatest    number  of   votes — a  Mr. 
Custaiice  being  the  next  highest.    At  the  time  of  the 
election  it  was  said  that  Mr.  Bates  was  disqualified, 
and  upon  this  point  the  affidavit  used  upon  this  motion 
stated  that  he  was  not  duly  rated,    &e^  "and  not 
living  and  never  having  been  a  householder  within  the 
said  borough   or  within  seven  miles  thereof,  which 
latter  fact  was  generally  and  notoriously  known  in  and 
throughout  the  said  borough  at  and  before  the  said 
nomination  of  the  said  Robert  Bates."    Proceedings 
were  afterwards  taken  by  quo  warranto  against  Mr. 
Bates,  whereupon  he  resigned  his  office.    Mr.  Custance 
thereupon  claimed  the  seat,  but  the  town   council 
declined    to  admit    him,    and   they  proceeded  to  t 
fresh  election,   upon  which  Mr.  Bester  was  elected. 
LCrompton,    J.  —  Are    your    affidavits   saffidentrr 
strong  that    it  was    notoriously    known    that   Mr. 
Bates    was    disqualified?      You    only    say    that  it 
was    generally     and     notoriously     known    in    sad 
throughout     the     said    borough.      This    is   a  verr 
general   statement]       The    defendant    will   not  be 
precluded  by  the  granting  ot  this  application.  There  is 
another  objection.     By  the  5  &  6  Will.  4,  c.  76,  s.  47, 
it  is  enacted  that  if  any  extraordinary   vacancy  shall 
be  occasioned  in  the  office  of  councillor,  the  burgesses 
entitled  to  vote  shall  on  a  day  to  be  fixed  by  the  mayor 
of  such  borough  (such  day  not  to  be  later  than  tea 
days  after  such  vacancy)  elect  from  the  persons  quali- 
fied to  be  councillors  another  burgess  to  supply  such 
vacancy.     And  by  the  16  &  17  Vict,  c  79,  s.  ll,itis 
enacted  that  "  if  any  extraordinary  vacancy  shall  hap- 
pen in  the  office  of  councillor,  the  election  to  supply 
such  vacancy  shall  take  place  not  later  than  ten  dajs 
after  notice  shall  have  been  given  to  the  mayor  or 
town-clerk  by  any  two  burgesses,  anything  to  the  con- 
trary notwithstanding."  In  the  present  case  the  election 
had  not  taken  place  within  ten  days  after  the  vacancy, 
though  it  had  taken  place  within  ten  days  after  sauce 
having  been  given  by  two  burgesses.    The  47th  section 
of  the  5  &  6  Will  4,  &  7  6,  is  not  repealed  by  the  1 1th 
section  of  the  16  &  17  Vict,  c  79,  and  both  sections 
may  therefore  stand  together,  and  as  the  town-clerk 
was  aware  of   the  vacancy   by   Bates's  resignation, 
because  he  prepared  it,  the  new  election  ought  to  hive 
taken  place  within  ten  days  of  that  time.    The  mean- 
ing of  the  16  &  17  Vict,  c-  79,  is,  that  when  the  town 
council  themselves  have  no  knowledge  of  the  fact,  then 
the  time  is  to  run  from  the  date  when  they  have  notice 
from  two  burgesses.     [Hill,  J. — This  would  seem  to 
be  sufficient] 

Oromtton,  J. — I  think  there  should  be  no  role  in 
this  case.  It  is  no  doubt  a  part  of  corporation  law, 
that  if  voters  are  made  aware  of  the  disqualification  of 
a  candidate,  their  votes  for  him  are  thrown  away.  No 
doubt  tiiis  rule  operates  harshly  sometimes,  as  it  may 
have  the  effect  of  putting  into  office  a  person  who  has 
a  very  inconsiderable  number  of  votes.  If  the  appli- 
cant had  come  forward  and  stated  that  such  and  such 
voters,  who  knew  of  the  disqualification,  voted  for  the 
party,  and  thereby  gave  him  the  majority,  that  would 
have  been  a  different  matter ;  but  here  he  comes  and 
asks  us  to  draw  an  inference  which,  in  fact,  he  himself 
has  not  drawn. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  Mr. 
Lash's  affidavit  is  insufficient.  In  order  to  sustain  his 
case,  he  ought  to  have  given  proof  that  a  certain 
number  of  electors  sufficient  to  turn  the  election  knew 
of  the  disqualification.  The  mode  of  swearing  in  the 
present  case  ought  not  to  be  encouraged,  (a) 

Rule  refuted. 

(a)  Cockburn,  a  J.  had  left  the  court;  Wiffhtmas,  J-  bad 
gone  to  chambers. 
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Rko.  v.  Mourilyax  axd  another. 

The  Metropolitan  Building  Act— IS  #  19  Vict.  c.  122, 
ss.  3,  69,  72,  ~§— Expenses  relative  to  a  dangerous 
structure — From  whom  recoverable. 


Where  a  chapel  woe  leased  by  A.  B.  to  C.  D.  Jor 
twenty-one  years,  and  expenses  were  incurred  by  the 
commissioners  under  sect  73  of  the  18  <J-  19  Vict. 
c  122  (the  Metropolitan  Building  Act),  such  ex- 
penses were  held  to  be  recoverable  from  C.  D.,  who 
was  the  owner  as  designated  by  sect.  3,  and  not  from 
A.B. 

This  wu  a  case  stated  for  the  opinion  of  the  court 
upon  an  order  made  by  a  metropolitan  police  magistrate 
upon  the  defendants  as  owners  of  a  dangerous  struc- 
ture, for  the  payment  of  the  tram  of  36£  9«.  8dL,  the 
expense  incurred  by  the  commissioners  nnder  the 
18  &  19  Vict.  a  122,  s.  173  (the  Metropolitan 
Building  Act)  in  respect  of  such  dangerous  struc- 
ture. 

By  sect.  69  the  commissioners  may  cause  a  survey 
to  be  made  of  a  dangerous  structure,  and  by  sect.  71 
the  surveyor  is  to  give  a  certificate,  and  if  he  finds  the 
structure  to  be  dangerous,  the  commissioners  are,  by 
«ct.  72,  to  require  the  owner  or  occupier  to  take  down, 
secure,  or  repair  the  same.  By  sect  73,  if  the  owner 
or  occupier  fails  to  comply  with  the  notice,  the  commis- 
sioners may  (after  certain  proceedings)  cause  such 
structure  to  be  taken  down,  &c,  "  and  all  expenses 
incurred  by  the  said  commissioners  in  respect  of  any 
dangerous  structure  by  virtue  of  the  second  part  of  this 
Act  shall  be  paid  by  the  owner  of  such  structure,  but 
without  prejudice  to  his  right  to  recover  the  same  from 
Mir  lessee  or  other  person  liable  to  the  expenses  of 
repairs." 

By  the  interpretation  clause,  sect.  3,  it  is  enacted 
that  the  word  "  owner  "  shall  apply  to  every  person  in 
possession  or  receipt,  either  of  the  whole,  or  of  any 
part  of  the  rents  or  profits,  of  any  land  or  tenement,  or 
in  the  occupation  of  such  land  or  tenement,  other  than 
as  a  tenant  from  year,  to  year,  or  for  any  less  term,  or 
«  a  tenant  at  will.  The  premises  in  question  consisted 
"fa  chspel  at  Bermondsey,  called  Bethesda  Chapel, 
used  for  divine  service  only  on  Sundays,  of  which 
property  the  defendants  were  the  freeholders,  but  who 
had  leased  the  same  for  twenty-one  years  to  a  Mr.  Neil, 
and  the  question  was,  whether  the  defendants  were  the 
parties  upon  whom  the  order  should  be  made,  or  the 
«d  Mr.  Neil. 
Ellis  appeared  in  support  of  the  order,  and 
Manisty,  Q.  C.  fCoxon  with  him)  contra. 

Cockbcrx,  G.  J. — I  am  of  opinion  that  the  order 
of  the  magistrate  waa  wrong,  on  the  gronnd  that  the 
appellants  were  not  the  owners  of  the  chapel,  and 
wosequently  not  liable  to  bear  these  expenses.  It  all 
tons  upon  the  construction  to  be  put  upon  the 
"2nd  and  73rd  sections;  these  provide  that, 
*ben  premises  are  in  a  certain  state,  then  the  proper 
pvties  shall  cause  the  same  to  be  shored  up,  and  notice 
is  to  be  given  to  the  owner  or  occupier  to  take  down, 
wcore,  or  repair  the  same.  The  73rd  section 
goes  on  to  provide  how  an  order  of  justices  is  to  be 
obtained  requiring  the  owner  or  occupier  to  secure,  ccc 
&e  premises ;  then,  if  this  is  not  complied  with,  the 
commissioners  mayido  it  themselves  and  recover  the 
^peases  from  the  owner.  Now  the  owner  is  the  party 
primarily  liable,  and  upon  his  default  the  occupier  is 
fchle.  In  this  case  the  appellants  are  the  lessors  of 
premises  to  a  person  of  the  name  of  Neil,  and  he  is 
lessee  for  a  term  of  twenty-one  years.  It  is  plain  that 
Mr.  Neil  being  the  lessee  of  the  tenement,  he  is  the 
owner  of  it  But  it  is  said  he  is  not  liable  because  he 
u  not  in  the  occupation  of  it.  The  tenement  is  a 
ch'pel  used  on  Sundays,  and  on  other  days  it  is  shut 
°P-  The  occupation  must  be  taken  subject  to  the 
nature  of  the  premises.     He  is  an  occupier  with  a 


greater  interest  than  from  year  to  year.     The  order 
would  have  been  good  as  against  him. 
Cbomftox  and  Him,,  JJ.  concurred. 

___  Order  quashed. 


premises. 


Wednesday,  Jan.  23. 

Everett  (appellant)  v.  Grapes  (respondent). 

Bye-laws— Not  to  keep  jngs—Bad—5  <J-  6  Will  4, 

c.  76,  s.  90. 
A  bye-law,  made  by  a  town  council,  under' the  pro- 
visions of  sect.  90  of  the  5  £  6  WilL  4,  c.  76  (Muni- 
cipal Corporation  Act),  imposed  a  fine  upon  every 
person  "  who  shall  keep,  or  suffer  to  be  kept,  any 
twine  within  the  said  borough  from  the  1st  day  of 
May  to  the  3 1st  day  of  October  inclusive  in  any 
year  ;w 
Held,  that  such  a  bye-law  is  bad. 

This  was  a  case  stated  under  the  20  &  21  Met. 
c  43,  upon  a  conviction  by  justices,  for  an  offence 
against  a  bye-law  made*by  the  town  council  of  New- 
port, Isle  of  Wight 

The  case  stated  that  on  the  12th  Dec  1859  the 
town  council  of  the  borough  of  Newport,  in  the  Isle  ot 
Wight,  under  the  powers  conferred  by  the  Act  5  &  6> 
Will.  4,  c  76,  s.  90,  made  a  bye-law,  of  which  the 
following  is  a  copy  :— 

"  Every  person  who  shall  keep,  or  suffer  to  be  kept, 
any  swine  within  the  said  borough  from  the  1st  day 
of  May  to  the  31st  day  of  October  inclusive  in  any 
year,  shall  for  every  such  offence  forfeit  and  pay  the 
sum  of  5#.,  and  the  further  sum  of  2a.  6d.  for  every 
day  the  same  shall  continue." 

This  bye-law  waa  duly  allowed  pursuant  to  the 
statute. 

The  appellant  William  James  Everett,   who  is  a 
butcher  and  a  pork  butcher,  residing  and  carrying  on 
business  in  the  said  borough  of  Newport,  was  sum- 
moned upon  the  information  and  complaint  of  the  re- 
spondent George  Grapes,  the  superintendent  of  polico 
for  the  said  borough,  for  having  on  the  5th  June 
1860  kept  certain  swine  within  the  said  borough,  in 
breach  of  the  said  bye-law.    The  summons  came  on 
for   hearing  on  the    18th    June  1860,    and  it  was 
proved  that  on  the  day  named  in  the  summons  the 
appellant    had  in    his    slaughter-house    within   the 
borough  a  large  sow,  and  ten  small  pigs  about  three- 
weeks  old,  and  that  he  had  also  in  the  slaughter*house 
at  the  same  time  a  large  hog,  the  latter  of  which  he 
said  he  waa  going  to  slaughter,  but  it  was  not  proved 
that  the  keeping  of  the  said  swine  was  a  nuisance,  or 
that  they  were  kept  on  any  other  day  than  the  said 
5th  June.    The  appellant's  attorney  contended  that 
the  bye-law  in  question  was  not  for  the  regulation 
merely,  but    was    in    restraint   of   trade,  and    was 
therefore    illegal;  and  further,   that    the   said  town 
council    had    exceeded    their    authority    in    making 
it,    as  by    the    90th    section  of  the  said  Act  they 
were  only  authorised  to  make  such  bye-laws  as  to  then* 
should  seem  meet  for  the  prevention  and  suppression 
of  all  such  nuisances  as  were  not  already  punishable  in 
a  summary  manner  by  virtue  of  any  Act  in   force- 
throughout  such  borough,  whereas   the    bye-law   in* 
question  prohibited  the  keeping  of  swine  absolutely, 
irrespective  of  the  question  of  whether  they  were  kept 
in  such  manner  as  to  be  a  nuisance.    The  justices  were* 
of  opinion  that  the  said  bye-law  having  been  made 
,with  all  the  formalities  prescribed  by  the  90th  section 
of  the  5   &  6  WilL  4,  c  76,  and  not  having  been  dis- 
allowed by  her  Majesty  in  Council,  tbey  were  bound  to 
enforce  it  without  reference  to  the  question    as    to 
whether  it  was  reasonable   or  unreasonable  ;  but  as- 
suming they  could  entertain  that  question,  they  consi- 
dered that  the  bye-law  was  a  "  regulation,"  and  not  a 
"  restraint"  of  trade,  and  was  therefore  valid..   Tbey 
therefore  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  pay  a  "penalty  of  fire  shillings. 
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By  sect  90  of  the  5  &  6  Will.  4,  c  76,  it  is 
enacted,  "  That  it  shall  he  lawful  for  the  council  of 
any  borough  to  make  such  bye-laws  as  to  thorn  shall 
seem  meet  for  the  good  rule  and  government  of  the 
borough,  and  for  the  prevention  and  suppression  of  all 
such  nuisances  as  are  not  already  punishable  in  a  sum- 
mary manner  by  virtue  of  any  Act  in  force  throughout 
such  borough,  and  to  appoint  by  such  bye-laws  such 
fines  as  they  shall  deem  necessary  for  the  prevention 
and  suppression  of  such  offences,"  &c 

Bere  appeared  in  support  of  the  conviction,  and 
contended  that  the  bye-law  was  valid.  [Crompton,  J. 
—Bye-laws  of  this  kind  always  have  the  qualification 
"so  as  to  be  a  nuisance."  Wiohtmax,  J.— Here 
the  bye-law  is  generally  against  the  keeping  of  pigs.] 

DowdesweU,  for  the  appellant,  was  not  called  upon* 

The  Court  thought  die  bye-law  bad.(a) 

Judgment  Jor  the  appellant. 


Monday  Nov.  26. 

Rso.  on  the  prosecution  of  the  Parish  Officers  of 

Rushtox. 
Spencer  v.  The  North  Staffordshire  Railway 

Company. 
RaUway~Asses*ment  to  poor-rate. 
The  percentage  amount  to  be  allowed  on  the  capital 
and  tenants'  profit*,  is  to  be  oulcvlated  on  the  rolling 
stock  of  a  railway  company,  with  reference  to  the 
value  which  an  incoming  tenant  would  give  f&r  it 
at  the  time  when  the  rate  is  made,  and  not  with  re- 
ference to  its  cost  price  to  the  company. 
A  railway  company  is  entitled  to  a  deduction  in  respect 
of  capital  invested  m  moveable  tldngs,  such  as  office 
and   station    furniture,    but   not  m    respect    of 
things  so  attached  to  the  freehold  as  to    become 
part  of  iL 
Things  capable  of  being  removed,  but  so  far  attached 
to  the  railway  as  to  be  intended  to  remain  perma- 
nently connected  with  it  as  permanent  appendages 
to  it,  and  essential  to  its  working,  are  to  be  included 
in  estimating  the  rateable  value  of  the  company's 
premises. 
The   deduction  to  be  allowed  in  respect  of  stations, 
buildings  and  sidings  is  to  be  calculated  on  the 
actual  value,  and  not  on  the  original  cost 
Whether  a  railway  company  is  entitled  to  a  deduction 
for  interest  and  tenants'  profits  upon  its  footing 
capital  depends  upon  this,  vis.,  whether  Utere  is  any 
delay  in  realising  the  pro/its  beyond  what  is  neces- 
sarily incident    to  the  ordinary    employment    of 
capital. 

Upon  appeals  by  the  North  Staffordshire  Railway 
Company  against  two  rates  made  for  the  relief  of  the 
poor  of  the  township  of  Rushton  Spencer,  in  the  county 
of  Stafford,  the  following  case  was  by  consent  and  by 
order  of  HOI,  J.,  stated  for  the  opinion  of  this  court, 
under  12  &  IS  Vict,  c  45. 

The  North  Staffordshire  Railway  passes  through  the 
township  of  Rushton  Spencer,  for  a  distance  of  104 
chains,  and  in  respect  of  this  portion  of  their  line  of 
railway,  and  the  stations,  buildings  and  sidings  within 
the  said  township,  the  appellants  are  assessed  in 
each  of  the  said  rates  upon  a  net  rateable  value  of 
2191 

The  appellants  and  respondents  are  agreed  to  take 
as  the  gross  earnings  in  the  said  township  of  Rushton 
Spencer  for  one  year  the  sum  of  1761/. 

The  total  working  expenses  of  the  line  for  one  year 
ending  the  90th  June  1858,  including  rates,  taxes, 
and  Government  duty  and  certain  tolls  payable  to  the 
Midland  Railway  Company,  amounted  to  132,290/., 
of  which  sum  it  has  also  been  agreed  that  965/.  is  the 
fair  portion  chargeable  to  the  said  township  of  Rush- 
ton  Spencer,  and  to  be  deducted  from  the  said  gross 

(a)  Cockbarn,  C.J.  was  absent  from  Indisposition. 


earnings  in  ascertaining  the  net  rateable  value  of  the 
said  line  in  the  said  township. 

The  appellants  and  respondents  differ  as  to  certain 
other  items  of  dedudkn,  hereinafter  mentioned. 

The  rolling  stock  of  the  company,  which  includes  si 
the  locomotive  engines,  tenders,  passenger  carriages, 
horse-boxes,  carriage  -  tracks,  luggage  -  vans,  goods, 
cattle  and  mineral  waggons,  and  all  other  of 
every  kind  for  the  conveyance  of  persons,  cattle,  av> 
mala,  goods,  wares,  minerals,  merchandise,  or  other 
articles,  matters,  or  things  whatsoever  on  the  railway 
cost  the  sum  of  356,843/.,  snd  for  the  purposes  of  tin 
case  it  admitted  that  this  was  a  fair  price  at  the 
time  the  articles  constituting  the  railway  stock  wot 
purchased,  and  also  that  similar  articles  would  st  the 
time  of  levying  the  rate  have  coat  me  much. 

In  addition  to  this  stock  the  company  has  beet 
obliged  to  provide,  at  a  cost  of  52,950/.,  turn-Ubics, 
cranes,  weighing-machines,  stationary  steam-engines, 
lathes,  electric  telegraph  and  apparatus  office  sad 
station,  furniture  and  gas  works.  The  turn-tables  sal 
some  of  the  weighing-machines  are  affixed  to  the  fret- 
hold  by  means  of  an  iron  band  inserted  in  a  large  stone 
sunk  in  the  lend.  The  lathes  and  steam-engines  in 
connected  with  the  buildings  in  which  they  are  placed 
by  means  of  iron  holts.  The  electric  telegraph  con- 
sists, first,  of  posts  driven  into  the  ground ;  second,  of 
wires  passed  through  the  sockets  of  such  posts,  bat 
which  wires  may  be  disconnected  from  the  posts  with- 
out injury  or  displacing  them ;  thirdly,  of  the  electrify- 
ing machines,  which  are  in  no  way  affixed  to  the  free- 
hold. The  gasworks  consist  partly  of  buildings  and 
partly  of  gasometers,  and  the  other  usual  plant  for 
making  gas,  and  of  the  pipes  for  conveying  the  sane 
from  the  works  to  the  railway-stations;  tbe 
other  weighing  machines,  which  are  all  used  fr 
the  purposes  of  the  traffic  on  the  line,  snd  the 
office  and  station  furniture  are  unconnected  with  the 
freehold. 

The  company  allege,  and  for  the  purposes  of  this  east 
it  may  be  admitted  to  he  the  fact,  that  it  has  bees 
found  necessary,  in  carrying  on  the  traffic  and 
business  of  the  railway,  that  the  company  should  have 
in  hand  at  command  a  sum  of  money  by  way  of  float- 
ing capital,  for  the  purpose  of  providing  surplus  stores, 
such  as  rails,  sleepers,  &c,  to  be  used  in  case  of  acci- 
dents on  the  line  or  other  emergency,  and  parti*  in 
paying  the  wages  of  porters,  pointsmen  and  other 
servants  of  the  company,  and  in  the  current  expenses  of 
the  line,  which  are  for  the  most  part  paid  weekly,  or  at 
other  short  periods. 

The  traffic  over  the  whole  of  the  company's  line  of 
railway  is  worked  under  a  contract,  which  contract  it 
has  been  agreed  shall  form  part  of  this  case. 

The  total  amount  of  deductions  made  by  the  company 
from  the  contractors  at  the  time  when  the  rates  were 
made  in  respect  of  the  depreciation  of  the  rolling  stock 
and  plant  in  the  hands  of  tbe  contractors  was  71,000/., 
which  sum  would  not  he  more  than  sufficient  to  restore 
the  said  rolling  stock  and  plant  to  its  original  value,  hot 
which  sum  it  is  admitted  has  not  been  expended  in  such 
restoration.  The  company  have  also  expended  in  the 
erection  of  their  stations,  buildings  and  sidings  the  sum 
of  360,000/1 

The  respondents  contended  that  the  deduction  to  be 
allowed  in  respect  of  interest  on  capital  and  tenants* 
profits  ought  to  be  ascertained  by  taking  as  the  capital 
sum  upon  which  such  interest  and  profits  ought  U>  be 
calculated,  the  actual  or  depreciated  value  of  the  rolling 
stock  at  the  time  the  rates  were  made,  and  that  no 
allowance  for  interest  and  tenants*  profits  should  be 
made  in  respect  of  a  floating  capital.  The  respondents 
also  contend  that  the  deduction  to  be  allowed  in  respect 
of  the  turn-tables,  cranes,  weighing-machines,  station*? 
steam-engines,  lathes,  electric  telegraph  apparatus  gas- 
works, stations,  buildings,  and  sidings  ought  to  be- 
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ascertained  by  taking  the  amount  at  which  they  are 
collectively  assessed  to  the  relief  of  the  poor  in  the 
several  parishes  and  townships  within  which  the 
sereral  parishes  and  townships  are  severally  situated, 
and  dividing  the  said  amount  between  each  parish  and 
township  in  a  certain  proportion  agreed  upon  between 
the  ssid  respondents  and  appellants. 

The  appellants  contend  that  they  are  entitled  to 
claim,  as  the  proper  deduction  in  respect  of  interest  on 
capital  and  tenants*  profits,  the  percentage  amount 
calculated  upon  the  whole  amount  of  the  said  capital 
rams  of  356,843/.,  52,9502.  and  the  floating  capital. 
They  also  contend  that  the  proper  deduction  to  be 
allowed  in  respect  of  all  the  stations,  buildings  and 
sdingj  is  6  per  cent,  per  annum  (which  is  a  moderate 
rate  of  interest  for  money  invested  in  buildings)  upon 
the  original  cost  of  construction,  and  to  take  the 
annual  amount  so  ascertained  as  the  value  to  be 
deducted.  It  is  agreed  that,  with  reference  to  this 
head  of  deduction,  the  original  cost  of  construction 
of  the  whole  of  such  stations,  buildings  and  sidings 
was  360,0002. 

The  questions  for  the  opinion  of  the  court  are : 

First,  whether  the  percentage  amount  to  be 
allowed  for  interest  on  capital  and  tenants1  profits 
is  to  be  calculated  on  the  capital  invested  on  the 
rolling  stock  taken  at  its  cost  prices,  or  upon  the  de- 
preciated value  cf  the  rolling  stock  as  estimated  at  the 
time  when  the  rates  were  made,  or  at  any  other  time. 

Secondly,  whether  the  appellants  are  entitled  to  a 
deduction  for  interest  on  capital  and  tenants1  profits 
upon  the  said  sum  of  52,9 50£  the  additional  amount  of 
capital  invested  in  turn-tables,  cranes,  weighing- 
machines,  stationary  steam-engines,  lathes,  electric 
telegraph  and  apparatus,  office  and  station  furniture  and 
gasworks,  or  upon  any  and  what  portion  of  such  items, 
and  if  so,  upon  the  sum  originally  invested  in  the  said 
plant,  or  upon  the  depreciated  value  of  the  same, 
estimated  at  the  time  the  rates  wexe  made,  or  at  any 
4her  time,  or  how  otherwise  a  deduction,  if  any,  should 
he  made  in  respect  of  the  last-mentioned  plant,  or  in 
rapect  of  any  part  thereof. 

Thirdly,  whether  the  appellants  are  entitled  to  a 
farther  deduction  for  interest  and  tenants1  profits,  or 
3tber,  upon  the  said  floating  capital. 

Fourthly,  whether  the  deduction  to  be  allowed  in 
*Bpect  of  the  stations,  buildings  and  sidings  along  the 
kw  of  railway  ought  to  be  ascertained  by  taking  the 
nteable  value  at  which  the  same  are  assessed  to  the  relief 
<rf  the  poor  only,  allowing  6  per  cent  upon  the  original 
KBt  of  construction  as  contended  for  by  the  appellants, 
<*  how  otherwise  a  deduction  should  be  made  in  respect 
of  the  said  stations,  buildings  and  sidings. 

It  is  agreed  that,  upon  the  decision  of  the  court  being 
given  on  the  said  several  questions,  the  proper  amount 
°f  assessment  to  the  said  rates  shall  (if  necessary)  be 
ascertained  and  settled  in  conformity  with  such  deci- 
sra  by  agreement  between  the  parties,  or  by  an 
accountant  to  be  appointed-  by  the  attorneys  on  both 
sides,  and  the  rate  amended  accordingly.  And  it  is 
father  agreed  that  judgment  confirming  or  (if  neces- 
**y)  amending  the  said  rates  in  conformity  with  such 
taaion,  and  for  such  costs  as  the  court  shall  direct, 
^  be  entered  on  motion  by  either  party  at  the  ses- 
sions for  the  said  county  next  or  next  but  one  after  such 
decision  shall  have  been  given. 

L*sk  and  Mk  Mohan  argued  on  behalf  of  the  parish. 

Scotland  for  the  railway  company. 

Cases  cited :— Reg.  v.  London,  Brighton  and  South 
Coott  Ra&oay,  15  Q.B.  313 ;  Reg.  v.  Great  Western 
to&oag,  6  Q.B.  179  ;  Reg.  v.  The  Southampton  Dock 
^wpaey,  14  Q.B.  587  ;  Reg.  v.  Bailor,  17  Q.B.  220 ; 
H  *.  Mile-end,  10  Q.B.  208.  Cur.  adv.  vult. 

Cockburx,  C.  J. — Four  questions  are  propounded  in 
*&  case  for  the  decision  of  the  court    The  first  is, 


capital  and  tenants1  profits  is  to  be  calculated  upon  the 
cost  price  of  the  rolling  stock,  or  on  the  depreciated 
value  which  that  stock  may  bear  at  the  time  the  rate  is 
actually  made.  We  are  of  opinion  that  the  allowance 
must  be  made  with  reference  to  the  actual  and  not  the 
original  value.  The  point  has  already  been  decided  by 
this  court  in  Reg.  v.  The  Great  Western  Railway  Com- 
pangn  6  Q.  B.  179,  in  which  decision  we  entirely  coucur. 
In  addition  to  the  reasons  given  in  the  judgment  of  the 
court  in  that  case,  it  may  be  observed  that  that  is 
under  the  Parochial  Assessment  Act,  and  tenants1  pro- 
fits on  stock  must  necessarily  be  calculated  with  a  view 
to  a  deduction  from  the  gross  earnings,  in  order  to  as- 
certain what  a  tenant  would  give  for  the  entire  pro- 
perty. Nothing  could  be  more  inconvenient  than  that 
a  different  principle  should  prevail  in  calculating  the 
profits  in  the  two  cases.  Now  the  question,  when  consi- 
dered under  the  Parochial  Assessment  Act,  must  be  looked 
at  not  with  reference  to  railway  companies  who  may 
have*  expended  in  the  purchase  of  stock  a  much  larger 
sum  than  the  stock  would  now  realise,  but  with  re- 
ference to  an  incoming  tenant,  and  the  amount  of 
capital  such  tenant  would  have  to  lay  out  in  the  pur- 
chase of  the  rolling  stock  necessary  to  carry  on  the  un- 
dertaking It  is  obvious  that  what  it  would  be  worth 
the  while  of  a  person  or  company  about  to  embark  in 
a  commercial  undertaking  to  give  as  the  rent  for  the 
premises  in  which  such  undertaking  is  to  be  carried  on, 
would  depend  on  the  amount  to  be  deducted  in  addition 
to  repairs  and  other  necessary  outgoings  from  the  gross 
earnings  in  respect  of  the  profits,  and  to  the  capital  in- 
vested in  the  concern.  But  it  is  plain  that  a  tenant 
would  calculate  such  profits  on  the  amount  of  the 
capital  actually  required  to  he  invested  in  the  stock, 
and  not  upon  what  may  have  been  the  value  of  the 
stock  at  some  other  time,  and  to  some  other  person. 
Now  it  must  be  assumed  that  the  stock  in  its  existing 
condition  is  sufficiently  effective  to  produce  the  earn- 
ings which,  after  the  necessary  deductions,  constitute 
the  improved  value  of  the  railway ;  and  it  cannot  rea- 
sonably be  supposed,  if  the  company  were  about  to  give 
up  the  undertaking,  they  would  not  be  content  to  part 
with  the  stock  at  its  actual  value,  or  if  they  were 
to  do  so  the  incoming  tenant  could  not  procure  other 
stock,  of  an  equal  efficient  character  and  value,  to 
supply  the  deficiency.  It  follows  that,  in  estimating 
under  the  statute  6  &  7  Will  4,  c  96,  what  a  tenant 
would  pay  for,  the  profits  must  be  calculated  on  the 
actual  value  of  the  stock.  It  cannot  be  supposed  that 
in  «T*mpfri"g  profits  under  the  6  Vict,  a  different  prin  - 
ciple  of  calculation  was  intended  to  be  acted  upon. 
The  second  question  is,  whether  the  company  are 
entitled  to  a  deduction  in  respect  of  the  capital  in- 
vested in  the  various  articles  therein  specified,  being 
things  necessary  for  carrying  on  the  business  of  the 
company.  The  articles  to  which  such  a  question  m*y 
have  reference  may  be  divided  into  three  classes- 
first,  things  moveable,  such  as  office  and  station  fur- 
niture ;  secondly,  things  so  attached  to  the  freehold 
as  to  become  part  of  it ;  and,  thirdly,  things  which, 
though  capable  of  being  removed,  are  yet  so  far  at- 
tached as  Chat  it  is  intended  they  shall  remain  perma- 
nently connected  with  the  railway,  or  the  purposes 
connected  with  it,  as  certain  permanent  appendages  to 
it,  and  essential  to  its  working.  It  is  clear,  in  respect  of 
the  firstclass  of  articles,  a  reduction  should  be  allowed : 
it  is  equally  clear  that  no  deduction  should  be  allowed 
as  to  the  second;  as  to  the  third,  the  question  is  finally 
settled  by  the  decision  of  the  court  in  the  case  of 
Reg.  v.  Southampton  Docks,  14  Q.B.  587.  The  third 
question,  whether  the  company  are  entitled  to  a 
deduction  in  respect  of  the  floating  capital  therein 
referred  to,  is  one  of  considerable  nicety,  and  which,  as 
it  appears  to  us,  must  depend  upon  whether  on  the 


^ case  for  the  decision  of  the  court    The  first  is,    whole    capital    employed  a  greater   delay   occurs  in 
whether  the  percentage  amount  to  be  allowed  on  the  1  realising  the  return  than  is  ordinarily  incidental  to  the 
[Mao.  Cas.]  '  " 
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employment  of  capital  ?  No  doubt  the  rent  which  an 
imaginary  tenant  contemplated  by  the  Parochial  Assess- 
ment Act  could  afford  to  pay  would  be  the  difference 
between  the  gross  earnings  after  the  necessary  deduc- 
tions and  the  amount  of  profits,  due  reference  being 
had  to  the  nature  of  the  undertaking  and  the  capital 
invested.  Whatever  tends  to  diminish  such  profits 
must  go  pro  tanto  to  diminish  the  rent.  Any 
delay  in  realising  the  profits  beyond  such  as  is 
necessarily  incidental  to  the  ordinary  employment 
of  capital,  may,  and  it  must  be  'presumed  they 
would  be,  taken  fairly  into  account  by  the  tenant 
in  determining  the  rateable  value.  On  the  other 
hand,  it  must  be  observed  that  a  large  proportion  of  the 
earnings  of  a  railway  company  is  of  a  ready-money 
character.  It  may  well  be  that  when  the  whole  of  the 
capital  and  the  whole  of  the  earnings  are  taken  into 
account  the  profits  on  the  whole  capital  realised  in  the 
shares  come,  in  this  species  of  undertaking,  under  the 
average  of  commercial  enterprise.  If  this  should  be  a 
cause  of  delay  in  realising  the  profit  that  may  arise  as 
the  amount  of  the  capital,  this  may  be  considered  to 
be  compensated  by  the  more  than  ordinary  quick- 
ness of  the  return.  On  the  whole,  we  hare  no  means 
before  us  of  determining  the  question  with  reference  to 
this  view  of  the  case.  All  we  can  do  is  to  point  ont 
the  principle  by  which  we  think  it  must  be  determined. 
As  regards  the  fourth  question,  we  are  of  opinion  that 
the  deduction  to  be  allowed  in  respect  of  stations, 
buildings  and  sidings  must  be  calculated  on  the  actual 
value  at  which  they  ought  to  be  assessed,  and  not  on 
the  original  cost  of  their  construction. 

Nov.  17  and  26. 
Smith  (appellant)  v.  The  Churchwardens  and 
Overseers  of   St.  Michael,  Cambridge  (re- 
spondents). 

Poor-rate— Inland  Revenue  office* — Stamp-office. 
The  appellant  agreed  to  let,  and  did  let,  to  the  Inland 
Revenue  department,  for  their  offices,  five  rooms  of 
a  house  in  his  occupation,  it  being  stipulated  that 
the  rent  was  to  he  90&  per  annum,  this  sum  to  in- 
clude all  expenses,  namely,  rent,  rates,  taxes,  gas, 
wood,  coals,  also  providing  a  trustworthy  person  to 
reside  on  the  premises,  to  keep  dean,  light  fret,  and 
attend  to  the  same,     The  appellant  himself  occupied 
the  shop  as  distributor  of  stamps  for  the  district : 
Held,  that  the  premises  so  let  and  occupied  were  not 
exempt  from  being  assessed  to  the  rates  for  the 
relief  of  the  poor. 

This  was  a  case  stated  under  the  12  &  13  Vict 
c  45,  s.  11,  in  the  matter  of  an  appeal  against  a  rate 
for  the  relief  of  the  poor  of  the  parish  of  St  Michael 
in  the  borough  of  Cambridge,  made  the  15th  July  1859. 
The  case  stated  that  the  appellant  is,  and  at  the  time 
of  making  the  said  rate  was,  the  tenant  of  the  house, 
No.  8,  Rose-crescent,  in  the  said  parish  of  St  Michael. 
The  rent  paid  by  him  to  Charles  Claydon,  the  owner  of 
the  said  house,  is  522.  10#.  per  annum.  A  portion  of 
the  said  house,  consisting  of  five  of  the  principal 
rooms  thereof,  is,  and  at  the  time  of  making  the  said 
rate  was,  occupied  by  the  surveyor  of  her.  Majesty's 
taxes,  and  by  the  collector  of  inland  revenue,  under  an 
agreement  set  forth  in  the  schedule  hereto.  Another 
part  of  the  said  house,  consisting  of  one  room  only,  is, 
and  at  the  time  of  making  the  said  rate  was,  occupied 
by  the  appellant  solely  and  exclusively,  with  the  ex- 
ception hereinafter  stated,  as  an  office  for  the  vending 
of  stamps  by'  him  as  distributor  of  stamps  for  the 
Cambridge  district,  and  for  the  transaction  of  public 
business  connected  with  his  office  of  distributor  of 
stamps  for  the  said  district 

The  remainder  of  the  said  house,  consisting  of  two 
kitchens  and  a  coal  cellar  on  the  basement  and  three 
rooms  on  the  second  floor,  one  whereof  is  used  as  a 
eitting-room,  and  the  other  two  as  bedrooms,  is  occu- 


pied by  a  person  named  Wood  and  his  family,  under  the 
circumstances  hereinafter  stated. 

The  appellant  has  agreed  with  Wood  that  the  latter 
shall  live  upon  the  premises,  and  he  pays  Wood  6L  lOt. 
yearly,  besides  allowing  him  to  live  rent  free  and  find- 
ing him  with  coals  and  candles.  For  this  payment  and 
allowance  Wood,  whose  family  consists  of  himself,  Us 
wife  and  daughter,  cleans  the  rooms  and  lights  the 
fires,  and  he  has  the  exclusive  use  of  the  kitchens  and 
of  two  of  the  said  rooms  on  the  second  floor. 

The  appellant  employs  an  assistant  in  his  office, 
who  also  takes  in  orders  under  the  advertisement 
hereinafter  mentioned,  and  the  appellant  is  paid  by  & 
commission  on  the  stamps  sold  by  him. 

The  appellant  is  the  printer  of  the  Cambridge  Inde- 
pendent Press  newspaper,  published  in  Cambridge,  and 
carries  on  a  separate  and  distinct  business  as  a  printer, 
residing  in  a  house  on  the  Market-hill,  where  the 
business  of  printing  and  publishing  the  said  news- 
paper is  carried  on,  and  where  he  carries  on  sndt 
private  printing  business.  In  the  said  newspaper,  pub- 
lished on  the  21st  Dec.  1859,  and  on  subsequent  dan, 
there  appeared  the  following  advertisement : — "  Print- 
ing of  every  description  economically,  expeditiously 
and  neatly  executed,  at  11,  Market-hill,  and  Bow- 
crescent,  Cambridge,  where  all  orders  will  be  thank- 
fully received."  Similar  advertisements  appeared  n 
other  publications.  The  No.  8,  Bose-crescent,  men- 
tioned in  the  said  advertisement,  is  the  house  in 
question.  Previously  to  occupying  the  said  house  the 
appellant  occupied  and  used  as  an  office  for  the  vending 
of  stamps  a  shop  in  a  house  opposite,  for  which  be  paid 
a  rent  of  141  a  year,  and  no  abatement  was  made  ia 
the  amount  at  which  the  said  house  was  rated  ea 
account  of  such  part  thereof  being  so  occupied.  las 
appellant  is  rated  to  the  house-duty  in  respect  of  the 
said  house.  .The  rent  of  90JL  per  annum  payable  t» 
the  appellant  under  the  said  agreement  is,  with  the 
exception  of  2L  10s.  per  annum,  exhausted  by  payments 
made  by  the  appellant  for  the  following  porpoes 
namely,  the  said  rent  of  52X  10*.  per  annum  to  the 
said  Charles  Claydon,  the  expenses  of  coal,  firewood 
and  other  fuel,  gas,  wages  to  a  person  empkwed  to 
reside  on  the  premises  in  order  to  take  care  of  the 
same,  tenants'  repairs,  and  other  incidental  expenses. 

The  appellant  is  rated  for  the  said  house  in  the  sail 
rate  at  the  sum  of  4241,  being  the  full  annual  rateable 
value  thereof,  after  making  the  deductions  required  by 
law. 

The  question  for  the  opinion  of  this  honourable  coext 
is,  whether  the  appellant  is  liable  to  he  rated  m  the 
said  rate  in  respect  of  the  said  house,  or  any  part 
thereof. 

If  this  honourable  court  shall  be  of  opinion 
that  the  said  appellant  is  liable  to  be  rated  in  the  said 
rate  in  respect  of  the  whole  of  the  said  house,  then  the 
said  appeal  is  to  be  dismissed,  and  the  said  court  ot 
quarter  sessions  shall  and  may  adjudge  accordingly, 
and  that  the  appellant  do  and  shall  pay  to  the  respon- 
dents their  costs  of  and  incidental  to  the  said  appeal. 
including  the  costs  of  and  incidental  to  this  special  case. 

If  this  honourable  court  shall  be  of  opinion  that  the 
said  appellant  is  not  liable  to  be  rated  in  the  said  nte 
in  respect  of  any  part  of  the  said  house,  then  the  said 
appeal  is  to  be  allowed,  and  the  said  court  of  quarter 
sessions  shall  and  may  adjudge  accordingly,  and  that 
the  respondents  do  and  shall  pay  to  the  an*Bs»t 
his  costs  of  and  incidental  to  the  said  appeal,  including 
the  costs  of  and  incidental  to  this  special  case. 

It  this  honourable  court  shall  be  of  opinion  that  the 
said  appellant  is  liable  to  be  rated  in  the  said  rate  in 
respect  of  part  only  of  the  said  house,  then  the  said 
rate  is  to  be  amended  according  to  such  directions  as 
this  honourable  court  may  be  pleased  to  give,  sad  the 
said  court  of  quarter  sessions  shall  and  may  adjudge 
accordingly,  and  that  each  of  the  parties  to  the  said 
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appeal  pay  their  own  costs  of  and  incidental  to  the  said 
appeal,  including  the  costs  of  and  incidental  to  this 
medal  case. 

SCHEDULE. 

Cambridge. — With    a  view    of   concentrating    all 
the  Inland  Revenue  offices  in  Cambridge  in  one  central 
boildiug,  situate  and  being  No.  8,  Rose-crescent,  in  the 
parish  of  St  Michael,   in  the  town  and  county  of 
Cambridge,  I  Henry  Smith,  distributor  of  stamps  at 
Cambridge,  on  the  one  part,  do  hereby  covenant  and 
agree  to  let  to  the  Hon.  Board  of  Inland   Revenue, 
fire  rooms  and  a  closet  in  the  aforesaid  building,  for 
the  purposes  hereinafter  mentioned,  retaining  the  front 
shop  in  my  own  possession  as  the  stamp  distributor's 
office ;  and  I  Stephen   Roose,   collector  of  inland  re- 
Tenne  for  Cambridge  (collector  on  behalf  of  the   Hon. 
Commissioners  of  Inland  Revenue)  on  the  other  part,  do 
hereby  agree  to  take  the  five  rooms  and  closet  referred 
to  above,  for  the   purposes  and  subject  to  the  condi- 
tions hereinafter  mentioned,  namely:    Ground  floor, 
No.  1,  for  the  surveyor  of  taxes'  office,  being  the  first 
room  as  you  enter  on  the  left  hand,   with  a  closet 
therein ;  ground  floor,  No.  2,  for  the  journal  office, 
being  the  back  room  on  the  same  floor ;  first  floor,  No. 
3,  for  the  collector's  public  receiving  office,  being  the 
front  room,  with  a  closet  therein  ;  first  floor,  No.  4, 
for  the  collector's  private  office,  adjoining  the  public 
office ;  second  floor,  No.  5,   for  the  surveyor  of  taxes' 
store  of  blank  forms,   being  immediately  on  the  right 
band  of  the  upper  stairs,  with  a  closet  opposite  No.  5, 
for  excise  stores,   &c,  and  also  the  general  use  of  the 
water-closet,    for  the  annual  consideration  of   90&, 
thi<  sum  to  include  all  expenses,  namely,  rent,   rates, 
twos,  gas,  wood,  coals,  also  providing  a  trustworthy 
person  to  reside  on  the  premises,  to  keep  clean,  light 
nres,  and  attend  to  the  same.     Possession  to  be  given 
*od  rent  to  commence  on  the  25th  day  of  March  1858, 
such  rent  to  be  paid  half-yearly,   namely,  on  the  29th 
d»y  of  Sept  (Michaelmas)  and  on  the  25th  day  of 
March  (Lady -day)  in  each  year,  as  witness  our  hands 
the  24th  day  of  Feb.  1858. 

Henry  Smith,  Distributor  of  Stamps  for  Cam- 
bridge. 

Stephen  Roose,   Collector  of  Inland  Revenue, 
on  behalf  of  the  Commissioners  of  Inland  Re- 


venue, London. 


VMaUey,  Q.C.  (Couch  with  him)  appeared  in  support 
of  the  rate. 

huh,  Q.C.  (Keanevnth  him)  for  the  appellant 

The  following  statutes  and  cases  were  cited : — 9  & 
10  Will.  3,  c  25,  s.  60 ;  7  &  8  Geo.  4,  c  53,  s.  15  ; 
bulk  v.  Birmingham,  7  Ell.  &  Bl.  483. 

The  arguments  sufficiently  appear  in  the  following 
judgment : —  Cur.  adv.  vult. 

Xot>.  26. — Hill,  J. — In  this  case,  which  was  argued 
Wore  my  brother  Blackburn  and  myself,  we  took  time 
to  consider  whether  the  appellant  was  to  be  considered 
tiie  occupier  of  the  whole  of  the  house  in  respect  of 
*bich  he  was  rated,  or  whether  five  rooms  and  a  closet 
in  that  house  were  in  the  occupation  of  the  Commis- 
wroers  of  Inland  Revenue.  There  is  no  doubt  that  the 
exclusive  possession  of  part  only  of  a  house  may  be 
Siren  so  as  in  effect  to  mako  the  two  parts  of  a  house 
separate  tenements.  The  question  in  the  present  case 
***,  whether  such  possession  had  been  given ;  and  we 
*re  of  opinion  that  it  had  not.  The  agreement  between 
the  appellant,  as  the  representative  of  the  Commis- 
»oners  of  Inland  Revenue,  is  set  forth  in  the  case :  by 

*  the  appellant  contracted  to  give  to  the  Inland  Revenue 
the  exclusive  enjoyment  of  five  rooms  in  the  house ; 
■tf  in  the  agreement  it  is  expressed  that  the  appellant 
fgrees  to  let  the  other  parties  take  the  rooms ;  and  it 

*  stipulated  that  possession  should  be  given  of  that 
P*rt  of  the  house,  at  a  rent  to  commence  at  a  parti- 
cular time,  all  of  which  are  words  properly  applicable 
to  a  demise  of  the  five  rooms.    At  the  same  time  it  is 


stipulated,  for  the  annual  consideration  of  902.,  that 
this  sum  is  to  include  all  expenses — namely,  rent,  rates, 
taxes,  gas,  wood  and  coals — also  providing  a  trust- 
worthy person  to  reside  on  the  premises  and  keep  them 
clean,  light  the  fires,  and  attend  to  the  house.  We 
think  we  mnst  look,  not  so  much  to  the  words  as  to 
the  substance  of  the  agreement ;  and,  taking  the  whole 
together,  we  think  it  must  be  construed  not  as  a  de- 
mise of  the  five  rooms,  but  as  an  agreement  by  which 
the*  appellant  came  into  the  possession  of  those  rooms, 
and  keeping  a  servant  there  for  himself;  and,  certainly, 
the  exclusive  enjoyment  of  the  rooms  was  to  be  given 
in  the  same  way  as  the  guest  at  an  inn,  or  a  lodger  in  a 
house,  has  a  separate  apartment,  or  the  master  of  a  ship 
has  a  separate  cabin,  in  which  case  the  possession  remains 
in  the  innkeeper,  the  lodging-house  keeper,  and  the  ship- 
owner. We  think  that  the  appellant  was  the  occupier 
of  the  whole  of  the  rated  property.  The  other  parts 
of  the  case  were  disposed  of  during  the  argument. 
The  established  law  regarding  occupation  by  servants 
of  the  Crown,  and  exemption  from  rates,  is  expressed 
by  Lord  Campbell,  in  Smith  v.  The  Guardians  of 
Birmingham,  that  no  party  can  be  rated  unless  he  be  a 
subject  having  a  beneficial  occupation  in  respect  ot 
which  he  may  be  rated.  In  the  present  case  the 
appellant  is  a  subject  occupying  in  his  own  right  the 
house  in  question,  and  deriving  benefit  to  himself  from 
that.  It  is  true  the  benefit  he  derives  arises  partly 
from  payments  made  to  him  as  the  servants  of  the 
Crown,  and  from  privileges  given  to  him  in  the  capa- 
city in  which  he  acts.  Nor  do  we  see  any  reason  or 
principle  for  extending  the  exemption  to  such  a  case. 
As  to  the  room  which  the  defendant  occupies  and  in 
which  he  distributes  the  stamps,  there  is  no  pretence 
for  saying  the  Crown  occupied  that  room  through  their 
servant  Judgment  will  therefore  be  given  in  support 
of  the  rate.  Judgment  for  the  respondents. 

Nov.  10  and  Jan.  12. 

Reo.  on  the  prosecution  of  The  Eastern  Counties 
Railway  Company  (appellants)  v.  The  Church- 
wardens and  Overseers  of  the  Parish  of 
Fletton,  Huntingdonshire,  and  others 
(respondents). 

Poor-rate — Railway-station — User  of  by  another  com- 
pany at  a  rent  greater  than  its  value — Principle  of 
assessment. 

The  Eastern  Counties  Railway  Company  are  the  sole 
proprietors  of  a  station  at  Peterborough,  and  in  the 
year  1848  they  entered  into  an  agreement  with  the 
London  and  North-  Western  Railway  Company t  to 
endure  for  999  years,  whereby  the  latter  company 
were  to  have  the  joint  use  of  the  station  for  their 
traffic,  they  binding  themselves  to  pay  for  such  use 
according  to  certain  terms  stipulated.  The  Great 
Northern  Railway  having  since  been  opened,  a  con- 
siderable portion  of  t/ie  traffic  of  the  London  and 
North-Western  line  has  in  consequence  been 
diverted,  and  the  station  has  become  worth  much  less 
to  that  company,  and  if  the  station  were  now  going 
to  be  the  subject  of  such  an  agreement,  the  rent  would 
barely  amount  to  one-third  of  that  which  the  Lon- 
don and  Nortli- Western  Company  have  agreed  to 
give.  The  parish  officers  of  Fletton  (in  which  the 
station  is  situate)  having  assessed  the  Eastern  Coun- 
ties Railway  Company  in  the  larger  sum,  i.  e.  upon 
the  basis  of  the  rent  agreed  upon  by  the  before-men- 
tioned agreement,  the  company  appealed  to  the 
quarter  sessions  against  the  assessment,  and  the  ses- 
sions holding  that  the  company  should  have  been 
assessed  upon  the  basis  of  what  an  incoming  tenant 
from  year  to  year  would  give  for  the  subject  of 
occupation,  reduced  the  assessment  from  the  sum  of 
1889*.  15s.  to  the  sum  of  '635/.  ; 

Held,  that  the  quarter  sessions  were  wrong,  and  that 
the  original  assessment  was  correct. 
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This  was  a  case  stated  by  the  quarter  sessions  of  the 
county  of  Huntingdon,  upon  an  appeal  by  the  Eastern 
Counties  Railway  against  an  assessment  to  the  poor- 
rate  for  the  pariah  of  Fletton,  in  that  county. 

The  case  stated  that,  by  a  rate  made  on  the  17th 
Ang.   1859,  the  Eastern  Counties  Railway  were  rated 
in  respect  of  the  occupation  by  them  of  certain  lands 
and  premises  occupied  by  them  in  the  said  parish  of 
Fletton ;  that  is  to  say  (here  various  properties  were 
set  ont,  but  the  contention  had  reference  only  to  she 
following):   the  Peterborough  Railway  station,  plat- 
form, sheds,  machines,  wharf,  sidings,  electric  telegraph 
offices  and  wires,  main  line  of  railway,  thirty  chains  iu 
length,  cattle  pens,  wokshops,  roads,  garden  land,  and 
fifteen  houses  and  cottages  occupied  by  the  company's 
servants.    The  gross  estimated  rental  of  this  was  set 
down  in  the  rate  as  24952.  6*. ;  the  rateable  value  at 
18892.  15s. ;  and  the  rate  upon  the  company  at  Is.  in 
the  pound,  at  94L  9s.  9cJL    The  case  went  on  to  state 
that  the  rate  was  duly  appealed  against,  on  the  ground 
that  the  appellants  were  overrated,  and  that  certain 
other  persons  to  whom  notices  of  appeal  were  given 
were  underrated ;  that  the  rate  as  against  the  company 
was  bad,  inasmuch  as  it  was  not,  as  regarded  them- 
selves, made  npon  an  estimate  of  the  net  annual  value 
of  the  property  occupied  by  them,  upon  an  estimate  of 
the  rent  of  which  the  same  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  of  all  the  usual 
tenants1  rates  and  taxes,  and  tithe  commutation  rent- 
charge  (if  any),  and  deducting  therefrom  the  probable 
average  annual  costs  of  the  repairs,  insurance  and  other 
expenses  (if  any)  necessary  to  maintain  them  in  a  state 
to  command  such  rent,  according  to  the  provisions  of 
the  statute  in  that  case  made  and  provided.     But  the 
said  rate,  so  far  as  the  same  related  to  the  said  com- 
pany, was  made  upon  an  estimate  of  more  than  the  net 
annual  value  of  the  said  railway  lands,  station,  &c. 
occupied  by  the  said  company  in  the  said  parish,  and 
that  they  were  overrated,  oca 

At  the  trial  the  contest  was  confined  to  the  property 
called  "  the  station."  The  appellants  were  in  occupa- 
tion of  a  great  part  of  it.  and  for  the  purposes  of  this 
case  were  to  be  deemed  to  be  the  persons  rateable  in 
respect  of  the  whole  occupation.  Prior  to  the  month 
of  April  1848,  and  up  to  and  at  the  time  of  the 
making  of  the  agreement  next  hereinafter  mentioned, 
there  existed  great  competition  between  the  appellants 
and  the  London  and  North-Western  Railway  Com- 
pany for  the  traffic  in  goods  and  passengers  between 
Peterborough  and  London  and  between  Peterborough 
and  places  to  the  north  and  east  of  Peterborough,  the 
London  and  North- Western  Railway  Company  at  that 
time  used  a  portion  of  the  station  in  question,  in  part 
exclusively  and  in  part  jointly,  with  the  appellants. 

In  the  month  of  April  1848  the  appellants  and  the 
London  and  North-Western  Railway  Company  entered 
into  an  agreement  as  follows : — There  was  set  out  an 
indenture  between  the  Eastern  Counties  Railway  of 
the  first  part,  and  the  London  and  North- Western 
Railway  Company  of  the  second  part,  which,  after 
reciting  that  the  two  companies  had  constructed  and 
opened  for  traffic  railways  to  Peterborough,  and  that 
the  station  at  Peterborough  used  in  common  by  the 
two  companies  had  been  erected  at  the  sole  expense  of 
the  Eastern  Counties  Railway  Company,  and  that  a 
portion  of  the  line  over  which  the  traffic  of  the  London 
and  North-Western  Railway  Company  is  carried  is  the 
sole  property  of  the  Eastern  Counties  Company,  and 
that  arrangements  had  been  made  by  the  two  com- 
panies for  the  future  conduct  of  the  Peterborough 
traffic  ;  it  was  witnessed  that,  in  consideration  of  the 
premises,  the  two  companies  agreed  as  follows : — First, 
that  the  said  company  of  the  second  part,  shall,  paying 
the  rents  and  performing  the  conditions  of  the  agree- 
ment, be  entitled  to  use  the  said  station  and  portion 
of  the  line  aforesaid  jointly  with  the  Eastern  Counties 


Railway  Company  for  the  term  of  999  years.  Secondly, 
that  the  said    company   of   the  second  part  shauY 
for  the    said  portion  of  line    and  station,  pay  an- 
nually, by    half-yearly  payments,  the  following  rest 
and   expenses   (that    is    to    say),    first,    such  son 
annually    as    shall    be   equal    to  one  mile's  gross 
earnings  after  deducting    40  per    cent    thereof  to 
cover  all  expenses  for  each  year,  upon  that  portion  of 
the  London  and  North-Western    Railway   Company 
which  lies  between   the  Peterborough    and   Sibston 
stations;   secondly,  such  sum  annually  as  shall  be 
equal  to  5  per  cent  per  annum  upon  the  costs  of  the 
land  and  buildings  to  be  occupied  exclusively  by  the 
said  company  of  the  second  part ;  thirdly,  such  stun 
annually  as  shall  be  equal  to  7  per  cent,  per  annum 
upon  one  half  of  the  outlay  of  the  station  and  buildings 
jointly  used  by  the  said  two  companies  with  the  ex- 
ception of  land,  and  as  shall  be  equal  to  5  per  cent. 
upon  the  land  occupied  by  such  jointly  used  station 
and  buildings;  fourthly,  one  moiety  of  the  expenses 
of  the  management  and  conduct  of  the  said  joint 
station.     Fifthly,  that  the  said  company  of  the  second 
part  shall  keep  in  repair  at  their  own  expense  so  much 
of  the  said  station  and  buildings  as  they  shall  exclu- 
sively occupy  as  aforesaid,  and  shall  repay  the  said 
company  of  the  first  part  all  the  outlay  they  have  nude 
upon  internal  fittings.    Sixthly,  that  the  said  company 
of  the  first  part  shall  keep  in  repair  at  their  own 
expense  the  station  and  buildings  to  be  jointly  used, 
and  shall  manage  and  conduct  the  affairs  and  boa- 
ness    of    the  said    joint  station,   and    shall  deliver 
an    account    half-yearly    to  the  said    company  of 
the  second  part  of  the   expenses   of  such  manage- 
ment, and  that  the  said  company  of  the  first  put 
shall  provide  the  same  amount  of  accommodation  in 
all  respects  for  the  said  company  of  the  second  part  as 
for  themselves,   and    act    with   impartiality  in  the 
management  of  the  said  station.     These  were  the  pro- 
visions for  the  division  between  the  companies  of  cer- 
tain portions  of  the  traffic  The  station  at  Peterbowgh 
used  in  common  by  the  said  two  companies,  si  men- 
tioned in  the  said  agreement,  is  "the  station,"*  and  ever 
since  the  execution  of  the  said  agreement  the  samebas 
been  and  still  is  in  force  and  effect,  and  the  occupation 
of  the  station  has  been  in  fact  under  and  in  conformity 
with  the  said  agreement,  and  leaving  out  of  considera- 
tion the  sum  receivable  by  the  appellants  in  respect  of 
the  portion  of  the  line  described  in  the  recital  of  tie 
said  indenture  as  "  a  portion  of  the  line  leading  to  sack 
station,**  on  which  for  the  purposes  of  this  case  oothifig 
turns,  the  sum  annually  receivable  by  the  appellants 
from  the  London  and  North-Western  Rail  way  Company 
under  the  said  agreement,  and  charged  in  their  pnb- 
lished  accounts  to  their  credit  as  so  receivable  (and 
which  in  fact  has  been  in  part  received,  and  no  reason 
has  been  assigned  in  the  said  accounts,  or  was  alleged 
at  the  trial,  why  the  remainder  should  not  be  received, 
except  that  at  the  trial  it  was  sworn  that  the  London 
and  North-Western  Railway  Company  had  refused  to 
pay  the  same),  has  annually  amounted  and  still  amounts, 
after  deducting  the  expenses  of  the  management  and 
conduct  of  the  said  joint  station,  to  50841.  St.  \<L;  that  is 
to  say,  to  1735Z.  10s.,  being  a  sum  equal  to  the  5  ptf 
cent,  per  annum  upon  the  cost  of  the  land  and  building* 
exclusively  occupied  by  the  London  and  North-West- 
ern Railway  Company,  and  to  3348*.  13*.  14,  being  a 
sum  equal  to  the  7  per  cent  per  annum  upon  one- 
half  of  the  outlay  of  the  station  and  buildings  jointly 
used  by  the  said  two  companies,  and  5  per  cent  per 
annum  upon  the  land  occupied  by  such  jointly  used 
station  and  buildings. 

Up  to  the  year  1850  a  very  large  traffic,  bothm 
passengers  and  goods  from  Peterborough  and  the  north- 
eastern and  midland  counties,  was  carried  to  Loodoe 
by  the  Eastern  Counties  Railway,  with  a  viewtowhica 
traffic  the  station  was  laid  out  and  erected  by  the  ap* 
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peDants.  The  traffic  from  these  districts  was  brought 
n  to  the  Eastern  Counties  Railway  at  Peterborough  by 
the  Great  Northern  Railway  (which  did  not  then  ex- 
tend towards  London  farther  than  Peterborough)  by 
the  Peterborough  Lyston  branch  of  the  Midland  Rail- 
way and  by  the  then  Loodon  and  North- Western  Rail- 
way. In  the  year  1850  the  Great  Northern  Railway 
was  opened  from  Peterborough  to  London,  by  a  route 
which  was  shorter  than  that  of  the  Eastern  Counties 
Railway  by  twenty-six  miles. 

Immediately  upon  the  opening  of  the  Great  Northern 
Railway,  all  the  passenger  traffic  and  a  large  portion  of 
the  goods  traffic  between  Peterborough  and  London  was 
darted  from  the  Eastern  Counties  Railway  to  the 
Great  Northern  Railway.  Goods,  however,  were  still 
brought  on  to  the  Eastern  Counties  line  at  Peterborough 
by  the  Midland  Railway  Company  until  the  year  1857, 
when,  by  the  opening  of  the  Leicester  and  Hitchin 
Railway,  the  Midland  Railway  Company  obtained  an 
independent  route  to  London,  and  accordingly  ceased 
to  send  goods  from  Peterborough  to  London  by  the 
Eastern  Counties  Railway. 

In  1858  the  Welwyn  and  Hertford  branch  line  was 
opened,  by  which  the  traffic  at  Peterborough  was  still 
farther  diminished,  and  since  that  year  (with  the  ex- 
ception of  coals  as  hereinafter  mentioned)  the  traffic  at 
Peterborough  of  all  kinds,  so  far  as  the  appellants  are 
concerned,  has  been  confined  to  the  short  local  traffic 
For  the  purposes  of  such  traffic  an  ordinary  road-side 
station  would  be  sufficient,  and  in  consequence  of  this 
diminution  in  the  traffic  a  large  repairing  shop  and 
other  buildings  at  the  station  in  question  have  been 
taken  down,  and  others  have  been  allowed  to  fall  into 
decay.  The  Great  Northern  Railway  Company  have 
in  entirely  separate  station  at  Peterborough  for  the 
purposes  of  their  own  traffic.  Between  Peterborough 
and  Ely,  to  which  branch  the  station  in  question 
belongs,  the  traffic  is  so  small  that  the  branch  is 
wurked  at  a  loss  by  the  appellants.  There  is  a  con- 
siderable coal  traffic  belonging  to  the  appellants  passing 
through  the  station.  There  is  no  depot  of  coals 
there,  bat  the  sidings  are  made  use  of  for  the  purpose 
of  shooting  the  trains,  and  additional  sidings  have  from 
time  to  time  been  laid  down  for  this  purpose.  There 
is  a  great  competition  between  the  railway  companies 
for  this  coal  traffic,  and  the  rates  are  low,  and  this 
branch  of  traffic  only  becomes  profitable  when  the  coals 
m  carried  in  large  quantities  and  for  long  distances. 

The  buirdings  comprised  in  the  station  are  now  used 
in  many  cases  for  purposes  entirely  different  and  in- 
ferior to  that  for  which  they  were  originally  erected,  the 
ftfficea  intended  for  passenger  traffic  being  used  for  store- 
rooms and  other  similar  purposes.  To  an  ordinary 
tenant,  for  any  other  purpose  than  that  of  a  railway, 
the  station  would  be  of  no  annual  walue  if  he  were 
bound  to  maintain  the  buildings  in  a  state  of  repair. 

At  the  trial  of  the  appeal,  the  annual  rateable  value 
of  "the  station  "  as  and  for  the  purposes  of  a  station, 
ad  for  the  purposes  to  which  it  was,  in  fact,  applied, 
after  making  all  deductions,  was  estimated  by  the  vrit- 
Beoses  called  by  the  appellants  at  sums  not  exceeding 
tttt,  but  those  witnesses,  in  ascertaining  the  said  an- 
nual rateable  value,  did  not  take  into  account  the  said 
annual  sum  receivable  by  the  appellants  from  the 
Korth-Western  Railway  Company  under  the  said  agree- 
ment, or  any  part  thereof.  It  was  contended  for  the 
appellants  that  the  said  annual  sum  agreed  upon  in 
1848,  under  a  different  state  of  circumstances  for  the 
objects  mentioned  in  the  agreement,  ought  not  to  be  taken 
into  account  in  ascertaining  the  annual  rateable  value 
of  the  station,  or  the  sum  at  which  it  would  now  let  to 
a  tenant  from  year  to  year,  and  that  the  appellants 
*ere  not,  and  are  not  by  law,  liable  to  be  assessed  to 
the  rate  in  respect  of  or  upon  that  sum,  or  any  part 
of  it. 

The  respondents  contended  that  the  hypothetical 


tenant  from  year  to  year  contemplated  by  the  6  &  7 
WilL  4,  c  96,  must  be  supposed  to  be  placed  in  the 
same  position  as  the  appellants  in  respect  of  the  pay- 
ment made  under  the  agreement,  such  payment  arising 
necessarily  out  of  the  occupation  ;  that,  if  the  tenant 
would  be  entitled  to  the  payment,  it  would  enhance 
the  amount  of  the  rent  which,  as  tenant  from  year  to 
year,  he  would  be  willing  to  offer  for  "  the  station  ;" 
and  that  therefore  the  appellants  were  by  law  liable  to 
be  assessed  to  the  rate  in  respect  of  or  upon  such 
payment 

The  court  were  of  opinion  that  the  annual  rate- 
able value  of  the  station,  not  estimating  the  payment 
from  the  North-Western  Railway  Company,  was  6351, 
and  they  ordered  tho  rate  to  be  amended  by  substi- 
tuting in  it  tho  sum  of  6351  for  the  sum  of  1889*.  15*. 

The  question  for  the  Court  of  Queen's  Bench  is, 
whether  the  sum  of  money  payable  to  the  appellants- 
under  the  agreement  of  1848  by  the  London  and  North- 
western Railway  Company,  ought  to  form  part  of  the 
rateable  value  of  the  station. 

If  the  said  Court  of  Queen's  Bench  should  answer 
the  said  question  in  the  negative,  the  order  of  the 
quarter  sessions  is  to  be  confirmed,  aud  the  rate  to 
stand  amended,  and  the  respondents  are  to  be  ordered 
by  the  said  Court  of  Queen's  Bench  to  pay  to  the 
appellants  their  costs  of  and  occasioned  by  this  special 
case. 

If  the  Court  of  Queen's  Bench  should  answer  the 
said  question  in  the  affirmative,  the  order  of  quarter 
sessions  is  to  be  quashed  as  to  the  substitution  therein  of 
6351  for  18891  15s.,  and  the  said  sum  of  18891  15s. 
is  to  remain  in  the  rate,  and  the  appellants  are  to  bo 
ordered  by  the  said  Court  of  Queen's  Bench  to  pay  to 
the  respondents  their  costs  of  and  occasioned  by  this- 
special  case. 

Bovilt,  Q.C.  and  Markby,  for  the  appellants,  con- 
tended that  the  sessions  were  right,  and  that  the  true 
test  of  the  rateable  value  was  that  which  a  tenant  would 
at  present  give  to  rent  the  premises,  according  to  the 
provisions  of  the  6  &  7  Will.  4,  c  96  (the  Parochial 
Assessment  Act),  the  rent  or  compensation  agreed  to 
be  given  by  the  London  and  North- Western  Company 
not  being  the  true  criterion,  that  company  having  bound 
itself  to  give  far  more  than  the  present  real  rateable 
value  for  the  premises :  {South-Eastern  Railway  Com- 
pany v.  Dorking,  3  Ell.  &  Bla.  499 ;  Reg,  v.  The 
Eastern  Counties  Railtoay,  23  L.  J.  96  n.  M  C. ;  The 
Newmarket  Railway  Company  v.  St.  Andreio-the-Les$r 
3  E1L  &  Bl.  94.) 

Keane,  for  the  respondents,  contended  that  the  ses- 
sions were  wrong,  for  that  taking  into  consideration, 
the  liability  of  the  London  and  North- Western  Railway 
Company,  the  appellants  are  only  rated  at  what  a 
tenant  would  give :  {CoOuon  v.  The  MonkwearnovtU 
Shore,  4  E1L  8c  Bl.  13.) 

Jan,  12. — Cockburn,  C.J. — This  was  a  case  stated 
for  the  opinion  of  this  court  by  the  Court  of  Quarter 
Sessions  for  the  county  of  Huntingdon,  on  an  appeal 
by  the  Eastern  Counties  Railway  Company  against  a 
rate  made  on  them  in  respect  of  their  railway-station 
at  Peterborough.  The  facts,  so  far  as  they  are  mate- 
rial, are  shortly  as  follow: — The  Eastern  Counties 
Railway  Company,  the  sole  proprietors  of  the  station  in. 
question,  in  the  year  1848,  entered  into  an  agreement 
with  the  London  and  North- Western  Railway  Company  f 
to  endure  for  the  term  of  999  years,  whereby  the  latter 
company  were  to  have  the  joint  use  of  the  station  for 
their  traffic  ;  they,  on  the  other  hand,  binding  them- 
selves to  pay  for  such  use  of  the  station  according  to- 
certain  terms  stipulated  in  the  agreement.  The  direct 
Northern  Railway  having  since  been  opened,  a  consi- 
derable portion  of  the  traffic  of  the  North- Western  lino 
has,  in  consequence,  been  obstructed,  and  the  station 
has  become  worth  much  less  to  the  London  and  North- 
western Company ;  and  there  is  no  doubt  that  if  the  • 
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matter  were  res  integra — if  the  present  London  and 
North- Western  Company,  4>r  any  other  company,  work- 
ing their  line  unfettered  by  the  existing  agreement,  pro- 
posed to  take  from  the  Eastern  Counties  Company  the 
use  of  the  station  at  a  yearly  rent— such  rent  would 
barely  amount  to  a  third  part  of  the  sum  actually  paid. 
The  parish  of  Fletton,  in  which  the  station  in  question  is 
situated,  having  assessed  the  Eastern  Counties  Com- 
pany in  the  larger  sum,  the  company  appealed  against 
the  rate,  on  the  ground  that,  according  to  the  Parochial 
Assessment  Act,  the  rateable  value  is  not  the  rent  ac- 
tually paid  by  the  existing  occupiers,  but  that  which  it 
may  be  presumed  that  an  incoming  tenant  from  year  to 
year  would  give  for  the  subject  of  the  occupation. 
Adopting  their  view,  the  court  of  quarter  sessions 
ordered  the  rate  to  be  amended  by  reducing  the  rateable 
value  on  which  the  company  had  been  assessed,  from 
the  sum  of  1889/1  15*.  to  635JL  We  are  of  opinion  that 
this  decision  was  erroneous,  and  that  the  original  as- 
sessment was  right.  The  fallacy  of  the  argument  in 
favour  of  the  company  consists  in  looking  at  the  Lon- 
don and  North- Western  Company  as  the  occupiers,  and 
in  considering  what  a  tenant  from  year  to  year,  coming 
in  their  place,  would  pay  as  rent  for  the  use  of  the 
station.  But  the  London  and  North-Western  Railway 
Company  are  not  occupiers  of  the  station  at  alL  They 
had  only  an  enjoyment  by  way  of  user  —  in  other 
words,  an  easement  The  occupiers  are  the  Eastern 
Counties  Company,  subject  to  this  easement  of  the 
other  company ;  and  the  true  question  is,  what  would 
a  tenant  coming  into  the  place  of  the  Eastern  Counties 
Company  give  for  such  occupation  ?  Now  it  is  plain 
that  a  tenant  coming  into  their  place,  in  considering 
what  rent  he  would  give,  after  the  necessary  deductions, 
would  take  into  account,  as  increasing  the  value  ot 
the  premises,  the  amount  to  be  annually  paid  by  the 
London  and  North-Western  Company  for  their  user  of 
the  station.  It  is  true  the  Eastern  Counties  Company, 
if  they  were  to  let  the  station,  though  they  could, 
of  course,  only  let  that  subject  to  the  right  of  the 
London  and  North-Western  Company  to  use  it, 
might,  taking  a  lower  rent  from  their  immediate  lessee, 
reserve  to  themselves  the  receipt  of  the  amount  annu- 
ally payable  by  the  London  and  North-Western  Com- 
pany. Whether  under  such  circumstances  they  would 
not  still  remain  liable  as  occupiers  quoad  a  moiety  of 
the  line,  the  London  and  North-Western  Company 
having  only  an  easement  therein,  it  is  unnecessary  to 
decide.  It  is  sufficient,  in  our  opinion,  for  the  present 
purpose  to  say,  that,  rebus  sic  stantibus,  they  are  as- 
sessable to  the  full  amount  of  what  they  receive.  The 
very  principle  according  to  which  the  value  of  the 
occupation  to  the  hypothetical  tenant  contemplated  by 
the  Parochial  Assessment  Act  is  to  be  estimated,  is  to 
assume  the  continuance  of  those  circumstances  which 
constitute  the  value  to  the  existing  occupier,  unless 
it  be  made  to  appear  that  these  circumstances  are 
about  to  undergo  a  change.  But  there  is  nothing  in 
the  present  case  to  lead  to  the  supposition  that  the 
Eastern  Counties  Company  will  either  forego  their 
right,  under  a  very  advantageous  agreement,  which  is 
to  bind  the  London  and  North-Western  Company  to  a 
very  remote  future,  or  that  the  Eastern  Counties  Com- 
pany will  either  let  the  station  to  any  other  occupier; 
or,  if  they  do,  will  place  such  occupier  relatively  to  the 
other  company  in  a  different  position  from  that  in  which 
they  themselves  stand.  It  will  be  time  enough  to 
deal  with  such  altered  circumstances  when  they  arise. 
At  present  the  Eastern  Counties  Company,  as  occu- 
piers of  the  station,  derive  a  profit,  not  only  from 
their  own  use  of  the  station,  but  also  in  respect  of 
the  sum  annually  paid  by  the  London  and  North- 
Western  Company  for  their  use  of  it,  and  they  ought, 
in  justice,  to  contribute  to  the  local  burdens  in  propor- 
tion to  the  entire  benefit  which  they  derive  from  the 
occupier ;  and  we  think  they  fail  legally,  as  they  cer- 


tainly do  morally,  in  the  attempt  to  withdraw  then*- 
selves  from  such  fair  and  equal  contribution.  Ike 
order  of  quarter  sessions  must  therefore  be  quashed, 
and  the  rate  will  stand  according  to  the  original 
assessment.  Order  of  sessions  quashed. 

Monday,  Jan.  21. 
Reg.  v.  The  Registrar  of  the  Medical  Council 

of  England. 
Medical  Practitioners  Act — Procuring  entry  of  name 
on  register  by  fraud — Infamous  conduct — Erasers 
of  name— 21  f  22  VicL  c.  90,  at.  26,  29. 
A  medical  practitioner  represented  thai  he  had  lees 
educated  abroad,  and  had  a  foreign  diploma,  ad 
so  procured  his  name  to  be  entered  on  the  register  of 
medical  practitioners,  kept  in  pursuance  of  the 
21  4  22  Vict.  c.  90.   The  council  afterwards  erased 
the  name,  on  the  ground  that  the  entry  had  bee* 
procured  by  fraud,  but  without  giving  the  accused 
an  opportunity  of  being  heard     This  court  after- 
wards ordered  the  name  to  be  restored,  when  the 
general  council  gave  the  accused  notice  that  ituet 
again  proposed  to  erase  his  name,  and  called  upon 
him  to  show  cause  to  the  contrary.     On  the  day  fad 
the  accused  attended  with  his  solicitor,  when  a/urthv 
charge  of  u  infamous  conduct  in  a  professmd 
respect"  (sect.  29)  was  preferred,  founded  on  m 
alleged  attempt  to  procure  a   degree  at  a  Sootm 
University,  by  another  personating  him  and  under- 
going the  examination.     The  accused  claimed  to  k 
heard  by  counsel,  which  was  refused,  whereupon  tk 
inquiry  proceeded,  the  accused,  thougkpresent,  matin 
no  defence.     The  council  decided  that  the  entry  net 
fraudulently  made,  and  that  the  accused  had  bm 
guilty  oj  infamous  conduct  m  a  professional  respect: 
Held,  that  the  name  oj  the  accused  person  was  Hoik 
to  be  struck  of  the  register,  both  under  the  2«» 
-   and  the  29th  sections,  and  that  it  made  no  dif- 
ference,  that  the  misconduct    occurred  before  it 
passing  of  the  Medical  Practitioners  Act. 
This  was  a  rule  nisi  calling    on    the  Repstor- 
General  of  the  Medical  Council  for  England,  to  show 
cause  why  a  mandamus  should  not  issue  commanding 
them  to  restore  the  name  of  the  prosecutor  Mr.  Organ 
to  the  register,  Trom  which   it  had  been  erased  by 
order  of  the  council. 

Under  the  Medical  Practitioners  Act,  21  &  22  Yid. 
c.  90,  all  persons  having  certain  qualifications  were 
entitled  to  have  their  names  entered  on  the  register ; 
and  by  the  45th  section  a  power  was  given  to  the 
general  council  of  dispensing  with  those  general  regu- 
lations in  favour  of  gentlemen  practising  in  the  colonies, 
or  in  England  with  foreign  or  colonial  diplomas,  or  in 
the  employ  of  the  army  and  navy,  or  of  the  pubfie 
service,  or  of  the  East  India  Company. 

The  prosecutor  Mr.  Organ  had  petitioned  the  com- 
cil  under  that  section,  and  represented  that  be  *a» 
educated  in  a  foreign  university,  where  he  had  obtained, 
a  diploma,  and  also  that  he  was  in  the  public  service  at 
a  medical  officer  and  vaccinator  to  certain  parishes  ia 
Yorkshire.  The  Medical  Council  decided  to dispeim 
with  the  general  regulations  of  the  Act  in  his  favour, 
as  being  a  person  employed  in  the  "  public  service,"  and 
his  name  was  accordingly  entered  on  the  register. 

Objections  were  subsequently  made  to  his  name 
continuing  on  the  register,  upon  the  ground,  first, 
that  he  had  obtained  the  privilege  by  fraud;  asd 
secondly,  that  he  had  also  been  guilty  of  "infanoas 
conduct  in  a  professional  respect,**  which,  by  tat 
26th  and  29th  sections  of  the  Act,  were  grounds  ftc 
causing  a  name  to  be  erased  from  the  register.  T» 
Medical  Council  being  satisfied  that  his  name  ought  to 
be  erased  upon  these  grounds,  ordered  it  to  be  erased  v 
but  they  did  so  without  giving  him  notice  of  their  in- 
tention, and  affording  him  an  opportunity  of  appetrbig 
before  them  to  show  cause  to  the  contrary.     He  *c~ 
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cordingly  applied  to  this  court  and  obtained  a  man- 
isnut  to  be  restored,  and  that  writ  being  obeyed  by  the 
council,  they  gave  him  a  formal  notice  that  it  was 
proposed  to  erase  his  name  from  the  register,  and  called 
upon  him  to  appear  and  show  cause  to  the  contrary. 

The  prosecutor  accordingly  attended  with  his  solici- 
tor, and  begged  to  be  heard  by  counsel ;  but,  as  the 
oooncil  refused  this  application,  he  declined  to  take  any 
part  in  the  proceedings,  though  he  continued  present 
during  the  whole  inquiry. 

One  part  of  the  charge  made  against  him  was,  that 
he  had  attempted  to  procure  a  medical  degree  at  Edin- 
burgh, by  sending  some  one  to  personate  himself,  and 
undergo  the  examination  in  his  stead.  This  occurred 
before  the  passing  of  the  Medical  Practitioners  Act 
The  trick,  however,  it  was  stated,  did  not  succeed,  as 
the  person  sent  to  personate  the  prosecutor  was  plucked 
on  the  examination.  In  the  result-  the  council  came  to 
the  conclusion  that  the  entry  was  "  fraudulently  made," 
and  that  the  prosecutor  had  been  guilty  of  "  infamous 
conduct  in  a  professional  respect,"  and  ordered  his  name 
to  be  erased  from  the  register. 

He  then  again  applied  to  this  court,  and  obtained  a 
nk  for  a  mandamus  to  be  restored  upon  the  ground 
that  the  Medical  Council  had  no  power,  either  under 
the  26th  or  29th  sections,  to  order  any  name  once  re- 
gistered under  the  46th  section  to  be  erased  for  any- 
thing done  prior  to  the  registration. 

No  question  was  now  raised  as  to  the  propriety  of 
the  erasure,  but  only  as  to  the  jurisdiction  of  the  council 
to  order  it. 

By  the  21  &  22  Vict  c  90,  s.  26,  it  is  enacted, 
"That  no  qualification  shall  be  entered  on  the  register, 
cither  on  the  first  registration  or  by  way  of  addition  to 
a  registered  name,  unless  the  registrar  be  satisfied  by 
the  proper  evidence  that  the  person  claiming  is  entitled 
to  it;  and  any  appeal  from  the  decision  of  the  registrar 
Bay  be  decided  by  the  general  council,  or  by  the 
Cotrocil  for  England,  Scotland,  or  Ireland  (as  the  case 
nay  be),  and  any  entry  which  shall  be  proved  to  the 
ntigfaction  of  such  general  council  or  branch  council 
to  have  been  fraudulently  and  incorrectly  made  may  be 
erased  from  the  register  by  order  in  writing  of  such 
general  council  or  branch  council." 

Sect  29  enacts,  "That  if  any  medical  practitioner 
dull  be  convicted  in  England  or  Ireland  of  any  felony 
«  misdemeanor,  or  in  Scotland  of  any  crime  or 
dfeoce,  or  shall,  after  due  inquiry,  be  judged  by  the 
general  council  to  have  been  guilty  of  infamous  conduct 
in  any  professional  respect,  the  general  council  may,  if 
they  see  fit,  direct  the  registrar  to  erase  the  name  of 
■cfa  medical  practitioner  from  the  register." 

M.  8tniih  and  Sleigh  showed  cause  on  behalf  of  the 
council,  and 

Hoyts,  Serjt  supported  the  rule. 

Crohpton,  J.— I  am  of  opinion  that  the  rule  ought 
to  be  discharged.  If  the  facts  are  disputed  the  general 
role  is  to  make  the  rule  absolute  for  a  mandamus,  and 
ood  the  case  down  to  have  the  facts  found  by  a  jury. 
Bat  the  present  is  not  a  case  of  that  kind,  for  the  pro- 
nator Mr.  Organ  had  an  opportunity  of  disputing  the. 
fats,  but  he  did  not  avail  himself  of  it  If  the  council 
W  power  to  adjudicate,  this  court  will  not  interfere 
inks*  there  was  no  evidence  upon  which  to  act 
Ender  the  26th  section  any  person  may  come  and  say 
that  there  had  been  fraud,  aud  that  section  applies  as 
**U  to  persons  whose  names  have  been  registered  pur- 
suant to  the  46th  section  as  to  those  whose  names  have 
b*n  registered  under  the  previous  section ;  for  there 
Bay  be  fraud  in  imposing  upon  the  council  as  well  as 
Bpon  the  registrar.  If  it  were  necessary  to  give  an 
opinion  upon  the  point,  I  should  say  that  the  29th 
flection  also  applied  to  the  case. 

Hill,  J. — I  am  of  the  same  opinion.  I  entirely 
aprec  with  my  brother  Crompton  that  the  granting  of 
4iK$  writ  is  to  a  certain  extent  discretionary,  and  that 


in  this  case  the  court  ought  not  to  interfere.  Some 
terms  ago  the  prosecutor  obtained  a  mandamus  to 
restore  his  name,  upon  the  ground  that  the  council 
struck  his  name  off  the  register  for  misconduct,  and 
did  not  give  him  an  opportunity  of  being  heard.  But 
when  the  council  gave  him  that  opportunity,  he  attended 
with  his  solicitor,  and  when  the  specific  charges  were 
made  known  he  asked  to  be  heard  by  counsel.  The 
Medical  Council,  in  their  discretion,  declined  to  grant 
that  request,  and  called  upon  him  to  answer  the 
charges.  He  declined  to  do  so,  although  the  charges 
were  minute  and  specific,  and  if  untrue  he  might 
easily  have  answered  them,  but  he  confined  himself  to 
disputing  the  jurisdiction  of  the  council.  The  council 
then  found  two  facts;  first,  that  the  entry  was  fraudu- 
lently obtained,  and  they  ordered  it  to  be  struck  out 
under  the  26th  section  ;  and  they  also  adjudged  that  he 
had  been  guilty  of  "  infamous  conduct  in  a  professional 
respect."  The  question  thus  arises,  whether  the  26th 
and  the  29th  sections  apply.  [His  Lordship  then  re- 
ferred to  the  various  sections  of  the  Act]  In  my 
opinion  the  26th  section  applies  to  a  case  like  the 
present,  where  the  name  has  been  entered  under  the 
46th  section  ;  and  the  29th  section  also  applies  if  the 
conviction  takes  place  after,  although  the  offence  of 
44  infamous  conduct  in  a  professional  respect"  may 
have  been  committed  before  the  name  is  registered. 

Rule  discharged. 

Fluker,  attorney  for  the  prosecutor. 

Pinniger  and  Wilkinson  for  the  Medical  Council. 

Davtes  (appellant)  v.  Lord  Berwick  (respondent). 
Master  and  servant — Servant  in  husbandry— 

Who  is  not. 
The  appellant  was  hired  u  to  keep  the  accounts  of  the 

farm,  to  weigh  out  the  food  for  the  cattle,  to  set  the 

men  to  work  and  to  lend  his  hand  to  anything,  and 

especially  to  carry  out  the  orders  of  his  employer:" 
Held,  that  he  was  not  ua  servant  in  husbandry w 

within  the  meaning  of  the  4  Geo.  4,  c.  34,  s.  3. 

This  was  a  case  stated  under  the  20  &  21  Vict  c. 
43,  upon  a  conviction  of  the  appellant  as  a  servant  in 
husbandry  under  the  4  Geo.  4,  c  34,  s.  3,  for  refusing 
to  obey  his  master's  orders.  It  appeared  that 
the  appellant  was  hired  at  wages  amounting  to 
1/15*.  per  week,  to  keep  the  accounts  of  the  farm,  to 
weigh  out  the  food  for  the  cattle,  to  set  the  men  to 
work,  "  and  to  lend  his  hand  to  anything,  and  especially 
to  carry  out  the  orders  of  his  employer."  His  miscon- 
duct, for  which  be  was  convicted,  consisted  in  his  re- 
fusing to  do  a  particular  act  which  he  was  ordered  to 
do  for  his  master. 

By  the  4  Geo.  4,  c  34,  s.  3,  it  is  enacted  "that  if 
any  servant  in  husbandry  .     .     .  shall  contract  with 
any  person  or  persons  whomsoever  to  serve  him,  her,  or 
them,  for  any  time  or  times  whatsoever,  or  in  any  other 
manner  ...  or  neglect  to  fulfil  the  same,  or  be 
guilty  of  any  other  misconduct  or  misdemeanor  in  ti 
execution  thereof  .    .    •  then  and  in  every  such  cas 
it  shall  and  may  be  lawful  for  any  justice  of  the  peac 
to  commit,'*  &c 

BoviH,  Q.C.  now  appeared  in  support  of  the 
conviction,  and  contended  that  the  appellant  came 
within  the  description  of  "  servant  in  husbandry,"  and 
that  the  conviction  was  right :  (JMley  v.  Elwin,  1 1  Q.  B. 
742;  Ex  parte  Ormrod,  1D.&L  825;  Bowers  v. 
Lovdbm,  25  L.  J.  371,  Q.  B.) 

Huddleston,  Q.C,  contra,  argued  that  the  appellant 
did  not  come  within  the  description  of  servant  in 
husbandry,  for  that  he  was  in  truth  a  farm  bailiff: 
(Kitchen  v.  Shaw,  6A.&E.  729.) 

Cockburn,  C.  J. — I  think  this  conviction  should  be 
quashed.  The  statute  evidently  means  by  the  desig- 
nation used,  a  person  who  is  to  do  something  with 
his  own  hands.  I  cannot  think  that  the  first  part  of  his 
employment  refers  to  a  servant  in  husbandry ;  for,  first, 
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he  is  to  keep  the  genera]  accounts  of  the  farm;  secondly, 
to  weigh  out  the  food  and  set  the  men  to  work.  Now 
that  U  the  general  employment ;  and  in  addition  he  is 
to  lend  his  hand  to  anything,  and  especially  to  carry 
out  the  orders  of  his  employer ;  this,  however,  cannot 
make  him  a  servant  in  husbandry.  I  think  the 
conviction  is  wrong  and  ought  to  be  quashed. 
Cromtton  and  Hill.  JJ.  concurred. 

__     Conviction  quashed. 

Saturday,  Jan.  26. 

The  Overseers  of  East  Dean  t*.  Everett. 
Poor-rate*— Recovery — Overseen    succeeding     those 

who  made  rate— 43  Elk.  c  2,  s.  4—17   Geo.  2, 

e.  38,*.  11. 
The  power  given  to  "  succeeding  overseers"  by   17 

Geo.  2,  c.  38,  s.   11,  to  levy  arrears  to  reimburse 

those  who  preceded  them,  is  not  confined  to  those 

overseers    who  immediately  succeeded   those    who 

made  the  rate. 

The  respondent  was  summoned  by  the  appel- 
lants to  the  petty  sessions  for  the  Newnham  divi- 
sion of  the  county  of  Gloucester,  for  poor-rates, 
one  made  on  the  1st  Jan.  1858,  for  4*.  hd\, 
and  the  other  en  the  16th  June  1858,  for 
9s.  fyd.  The  overseers  who  made  the  rates  continued 
in  office  until  the  25th  March  1859,  at  which  time 
other  persons  were  appointed,  who  remained  in  office 
till  the  28th  March  1860,  when  the  appellants  were 
Appointed. 

The  summons  was  for  the  above-named  two  rates  of 
4s.  5dL  and  9«.  3j<£,  and  for  costs  3*.  6d\ 

The  justices,  upon  the  hearing  of  the  summons, 
decided  that  the  appellants  could  not  recover  the  said 
rate,  because  they  were  of  opinion  that  a  poor-rate 
cannot  be  recovered  except  by  those  who  made  it,  or  by 
those  who  may  be  the  overseers  in  the  year  next  after 
that  in  which  it  was  made. 

The  said  overseers  being  dissatisfied  with  the  decision, 
applied  to  the  justices  to  state  and  sign  a  case  for  the 
opinion  of  this  court,  whether,  upon  the  facts  stated, 
the  justices  ought  to  have  made  an  order  for  the  pay- 
ment of  the  said  rates  made  on  the  1st  Jan.  and  16th 
June  1858,  and  have  granted  a  warrant  of  distress. 

Bopwood  for  the  appellants. — There  is  nothing  in 
the  Acts  of  Parliament,  43  Eliz.  c  2,  s.  4,  and  17  Geo. 
2,  c  28,  s.  1 1,  to  limit  the  recovering  of  a  rate  to  the 
•overseers  immediately  succeeding  those  who  made  it, 
<11  &  12  Vict.  c.  91,  s.  1.) 

No  one  appeared  for  the  respondents. 

Cromftox,  J.— But  for  the  11th  section  of  the  17 
•Geo.  2,  c  38,  there  never  could  have  been  any  difficulty 
about  this  question.  That  section  provides  "  that  in 
•ease  any  person  or  persons  shall  refuse  or  neglect  to 
pay  to  such  overseers  as  aforesaid  any  sum  or  sums  of 
money  that  he,  she,  or  they  shall  be  legally  rated  or 
assessed  to,  it  shall  and  may  be  lawful  to  and  for  the 
sneeeeding  overseers,  and  they  are  hereby  required,  to 
levy  such  arrears,  and  out  of  the  money  so  levied  to 
reimburse  their  predecessors  all  sums  of  money  which 
they  have  expended  for  the  use  of  the  poor,''  &c  But 
then  in  the  4th  section  of  the  43  Eliz.  c  2,  there  is  no 
such  restriction — the  word  there  used  is  "arrearages." 
According  to  that  a  man  who  does  not  pay  to  one 
overseer  must  to  a  subsequent  one,  and  as  that  Ast 
stood  there  could  be  no  difficulty.  Then  came  the  17 
Geo.  2,  but  it  is  clear  that  that  Act  was  passed  for  the 
relief  of  outgoing  overseers,  and  that  the  successors 
might  be  enabled  to  levy  rates  not  levied  by  them,  and 
to  reimburse  to  them  moneys  expended  by  them.  That 
appears  sensible  and  just,  and  I  dare  say,  when  the  case 
was  before  the  justices,  the  later  statute  was  alone 
brought  to  their  notice,  and  not  the  earlier. 

Judgment  for  appellants.  Remitted  to  justices, 
with  answer  in  the  affirmative  that  they  should 
issue  warrant. 


Monday,  Jan.  28. 
Ex  parte  McLeod. 
Where  justices  have  heard  an  information  and  fa- 
missed  it,  on  the  ground  that  they  had  no  jam- 
diction,  at  the  same  time  offering  to  grant  a  cote, 
this  court  refused  to  grant  a  rule  destroy  fas  to 
hear  and  determine. 

Colher,  Q.  G.  moved  far  a  rule  to  show  cause  why 
the  justices  of  Southampton  should  not  hear  and 
determine  an  information  laid  by  Murdoch  McLeod,  one 
of  the  metropolitan  police  force,  against  a  person  named 
John  Hammond,  for  an  assault  By  statutory  enact- 
ment the  metropolitan  police  are  empowered  to  do 
duty  in  the  dockyards,  and  at  the  time  in  question 
they  were  on  duty  at  the  Clarence-yard  at  Gosport,  tat 
complainant  McLeod  being  one  of  them ;  an  informa- 
tion was  laid  by  him  against  Hammond  for  an  as- 
sault upon  him,  and  the  justices,  upon  having  their 
attention  called  to  the  10  Geo.  4,  c.  44,  and  the  20 
os  21  Vict  c.  64,  were  of  opinion  that  the  assault  wis 
proved ;  but  they  said  they  had  no  jurisdiction,  inas- 
much as  the  statutes  in  question  applied  only  to  magis- 
trates in  the  metropolis;  and  thereupon  they  said  tbr/ 
had  no  power  to  interfere,  and  declined  to  adjudicate; 
but  they  dismissed  the  information,  and  ottered  to  gnat 
a  case.  [Hill,  J. — The  justices  did  adjudicate.  Chomp- 
ton,  J.— They  did  what  was  right — they  offered  to 
grant  a  case;  we  cannot  grant  a  rule  for  justices  to 
decide  a  case  in  a  particular  way.]  They  declined 
jurisdiction.  [ Wiohtman,  J. — They  dearly  have  ad- 
judicated.] It  is  now  too  late  for  a  case ;  and  if  tie 
justices  have  erred  in  law,  this  court  will  grant  a  role. 
Poulden,  who  appeared  to  show  cause  in  the  first 
instance,  was  not  called  on. 

Wigiitman,  J. — I  think  there  should  he  no  role; 
the  magistrates  heard  the  case,  have  determined  it,  and 
dismissed  the  information ;  it  is  gone,  and  they  han 
decided  it ;  we  cannot  say  they  are  to  decide  in  a  par- 
ticular manner. 

Crompton,  J. — The  complainant  ought  to  am 
taken  a  case ;  we  cannot  interfere ;  we  could  not  hire 
granted  a  mandamus  before  the  Act  substituting  Uwse 
rules  for  a  mandamus,  for  here  the  justices  hare  de- 
cided the  case. 

Hill,  J. — I  am  of  the  same  opinion.  I  think,  if 
before  the  recent  Act  a  mandamus  had  been  issued, 
the  facts  here  stated  would  have  been  a  good  and  soft- 
cient  return. 

Blackburn,  J. — I  am  of  the  same  opinion;  aad 
even  if  there  were  authority  to  support  this  applica- 
tion, I  think  a  case  so  much  more  convenient  a  remedj, 
that  I  think  in  our  discretion  we  ought  not  to  interfere. 

Rule  refitted. 


CROWN  CASKS  RESERVED. 

Beported  by  Jon*  TBoavsoir,  Esq.,  Baxrbtatsat-Lur. 


(Befi 


Saturday,  Nov.  10. 
Sruc,  C  J.,  Cromptok,  J.,  Bbaxwell  aad 
Chajdcxll,  BB.  and  Hill,  J.) 
Rkg.  v.  Hknbt  Sparrow. 

Assault — Verdict   of  aggravated  assault— Grieww 
bodily  harm — Entering  verdict 

An  indictment  contained  counts  charging  an  assault, 
and  unlawfully  and  maliciously  inflicting  grktou 
bodily  harm,  and  also  a  count  for  a  common  assast. 

At  the  trial  evidence  was  given  that  the  prisoner  >*- 

JUcted  serious  bodSy  injuries  upon  the  prosecutor. 

The  jury  found  the  prisoner  guilty  of  an  aggrasaUd 

assault  without  premeditation,  and  that  it  was  dm 

under  the  wfmence  of  passion: 

Held,  that  the  verdict  was  rightly  entered  on  the  record 
on  the  counts  charging  an  assault  and  unlawjaDy 
and  maliciously  inflicting  grievous  bodily  harm. 
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Reg.  v.  Henry  Sparrow. 


[C.  Cas.  R. 


Case  stated  for  the  opinion  of  this  court  by  the 
Reorder  of  Birmingham. 

The  defendant  was  tried  at  the  Michaelmas  quarter 
sessions  of  the  peace  for  the  borough  of  Birmingham! 
on  an  indictment  charging  him  in  one  set  of  counts 
with  an  assault  on  one  SamL  Griffiths,  and  with  baying 
thereby  unlawfully  and  maliciously  inflicted  grievous 
bodily  harm  upon  the  said  Griffiths.  The  indictment 
contained  also  a  count  for  common  assault. 

It  was  proved  in  evidence  before  me,  that  on  the 
6th  Sept.  I860  the  prosecutor  was  standing  in  a  shop 
in  High-street,  Birmingham.  The  defendant  passed 
and  saw  the  prosecutor  there.  The  defendant  came 
and  stood  on  the  step  of  the  shop  for  a  few  minutes, 
till  the  prosecutor  was  leaving.  The  defendant  then 
handed  to  the  prosecutor  a  letter  and  asked*  hint  to 
read  it.  The  prosecutor  declined  to  do  so,  and  was 
going  away.  The  defendant  then  struck  the  prosecutor 
with  his  fists  two  violent  blows  upon  the  mouth, 
another  blow  on  the  temple,  and  a  fourth  on  the  back 
of  the  ear.  The  prosecutor  retieated  backwards,  the 
defendant  following  him  up  and  striking  at  him.  The 
pioaecutor  then  struck  the  defendant  a  blow  over  the 
hat  with  a  stick.  In  retreating  the  prosecutor's  foot 
slipped  against  the  kerb-stone,  and  he  fell  heavily  upon 
his  side.  The  defendant  went  to  him,  wrenched  the 
stick  from  him,  and  then  went  away. 

The  prosecutor  and  the  medical  witnesses  described 
the  injuries  which  the  prosecutor  thereby  sustained  as 
follows : — Three  of  his  front  teeth  and  other  teeth  fur- 
ther up  the  jaw  were  loosened,  his  gums  were  lace- 
rated, and  his  mouth  was  swollen.  The  pain  under 
which  the  prosecutor  was  suffering  immediately  after 
the  accident  was  stated  by  the  medical  witness  to  be 
insufferable.  One  of  the  front  teeth  and  the  back 
teeth  have  since  partially  fastened,  but  the  two  front 
teeth  have  not  done  so,  and  the  prosecutor  must  lose 
the  same.  The  mouth  and  jaw  remained  sore  and  stiff 
»  that  the  prosecutor  could  not  eat  solid  food  for  more 
than  a  week.  His  nervous  system  received  a  shock 
from  which  he  suffered  so  Unit  the  medical  men  at  an 
interval  of  sixteen  days  advised  his  going  away  from 
business  for  a  time,  and  he  received  an  injury  on  his 
side  from  which  he  had  felt,  and  at  the  time  of  the 
tn'il  (9th  Oct.)  was  still  feeling,  pain. 

I  told  the  jury  that  the  injuries  inflicted  on  the  pro- 
secutor, as  described  by  the  medical  witnesses  and  the 
J*wec»tor  himself,  fell  within  the  definition  of  "  griev- 
•km  bodily  harm,"  and  that,  if  they  believed  the  wit- 
nesse*,  there  was  evidence  to  support  the  first  count  (or 
*t  of  counts)  in  the  indictment ;  and  in  reply  to  a 
lotion  from  the  jury,  I  explained  to  them  that  the 
({option  of  whether  the  defendant  intended  to  inflict 
^ievoos  bodily  harm  upon  the  prosecutor  did  not  arise 
»  this  case,  but  that  the  simple  point  for  their  con- 
sideration was,  did  the  defendant  unlawfully  "  assault 
til*  prosecntor,  and  thereby  inflict  upon  him  grievous 
hoilfly  harm  V 

The  jury  returned  the  following  verdict : — "  We  find 
the  defendant  guilty  of  an  aggravated  assault,  but 
without  premeditation ;  it  was  done  under  the  influence 
of  passion.n 

It  was  contended  on  the  part  of  the  defendant,  that 
that  finding  amounted  to  a  verdict  of  guilty  upon  the 
ftwnt  for  the  common  assault  only. 

1  held  otherwise,  and  directed  a  verdict  of  guilty  to 
he  entered  upon  the  first  set  of  counts ;  and  the  ques- 
tion I  submit  for  the  consideration  of  the  Court  of 
Criminal  Appeal  is,  was  I  right  in  so  holding  ? 

M.  D.  Hill,  Recorder. 
Hud-lle&Um  (A.  Wills  with  him)  for  the  prisoner. 
—The  question  is,  whether  the  jury  found  the  prisoner 
?ulty  of  the  offence  charged  in  the  first  set  of  counts 
in  the  indictment  These  are  framed  either  upon  the 
10  Geo.  4,  c  34,  s.  29,  or  the  14  &  15  Vict,  c  19, 
t.  4.  The  latter  enactment  is,  '•  And  whereas  it  is  ex- 
[Mag.  Cas.] 


pedient  to  make  further  provision  for  the  punishment 
of  aggravated  assaults,  be  it  enacted  that  if  any  person 
shall  unlawfully  and  maliciously  inflict  upon  any  other 
person,  either  with  or  without  any  weapon  or  instru- 
ment, any  grievous  bodily  harm,  or  unlawfully  and 
maliciously  inflict,  cut,  stab,  or  wound  any  other  per- 
son, every  such  offender  shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  thereof,  shall  be  liable 
at  the  discretion  of  the  court  to  be  imprisoned  with  or 
without  bard  labour  for  any  term  not  exceeding  three 
years :  provided,  however,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  repeal  the  provisions  of  the 
29th  section  of  the  10  Geo.  4,  c  34."  The  jury  have 
not  found  the  prisoner  guilty  of  assaulting  with  intent 
to  commit  grievous  bodily  harm,  but  only  of  an  aggra- 
vated assault.  An  aggravated  assault  does  not  neces- 
sarily mean  one  accompanied  by  grievous  bodily  harm 
— it  may  mean  one  of  an  insulting  character,  e,  g. 
spitting  at  a  person. 

Hill,  J. — Why  should  we  assume  that  the  jury 
have  found  a  verdict  contrary  to  the  facts,  when  the 
verdict  they  have  found  is  consistent  with  those  facts  ? 
Mr.  Archbold,  in  his  treatise  on  Criminal  Pleadings, 
begins  with  "  aggravated  assaults.*'  No  one  exercising 
his  common  sense  can  have  any  doubt  as  to  the  mean- 
ing of  the  word. 

Ciiaxkkll,  B. — The  statement  before  us  enables  us 
to  construe  what  the  jury  meant  by  an  aggravated 
assault. 

Crompton,  J. — We  must  take  the  verdict  with  re- 
ference to  the  subject-matter  of  the  charge,  and  what 
was  left  to  the  jury. 

HnddlesUm. — The  jury  may,  consistently  with  the 
facts,  have  intended  not  to  find  the  prisoner  guilty  of 
iutending  bodily  harm,  but  only  of  an  aggravated  as- 
sault. The  recorder  did  not  tell  the  jury  that  "  bodily 
harm  "  and  an  aggravated  assault  were  the  same  thing. 
The  jnry  have  not  found  what  is  really  the  ingredient  in 
an  assault  with  intent  to  do  grievous  bodily  harm ; 
secondly,  the  jury  having  found  that  the  assault  was 
without  premeditation,  and  under  the  influence  of  pas- 
sion, the  verdict  of  guilty  ought  not  to  be  entered  on 
the  first  set  of  counts.  As  malice  is  the  distinction  be- 
tween mnrder  and  manslaughter,  so  here  it  is  the  dis- 
tinction between  grievous  bodily  harm  and  a  common 
assa'ilt.  So  in  arson,  malice  is  necessary  to  constitute 
the  crime. 

Hill,  J. — You  make  no  distinction  between  "  pre- 
meditation" and  "intention,"  between  intentionally 
doing  an  unlawful  act  and  causelessly  doing  it. 

Ckompton,  J. — Here  I  think  we  must  take  it  that 
the  prisoner  intended  to  do  the  act. 

Huddleston. — The  word  *'  maliciously  w  is  used  in 
the  statute,  which  means  something  more  than  inten- 
tionally. 

Ballantine,  Serjt.  (Adams  and  O'Brien  with  him) 
for  the  prosecution,  was  not  called  upon. 

Ekle,  C.J. — We  are  of  opinion  that  the  conviction 
ought  to  be  affirmed.  The  objection  is  made  to  the 
language  in  which  the  jury  returned  their  verdict : 
"We  find  the  defendant  guilty  of  an  aggravated 
, assault,  but  without  premeditation.  It  was  done  under 
the  influence  of  passion."  It  is  very  rare  indeed  te 
meet  with  language  which  cannot  be  perverted.  We 
must  construe  the  language  used  by  the  jury  by  look- 
ing at  the  circumstances  under  which  the  verdict  was 
returned.  The  question  was  raked,  whether  the  pri- 
soner committed  the  assault  with  intent  to  do  grievous 
bodily  harm.  The  intent  was  discussed,  and  an  expla- 
nation of  what  the  statute  meant  given  by  the  recorder, 
and  then  the  jury  say,  "  We  find  the  defendant  guilty  of 
an  aggravated  assault."  It  is  impossible,  to  my  mind,  for 
any  one  to  have  entered  any  thing  on  the  record  in  respect 
of  that  finding  other  than  what  has  been  entered.  It  was 
contended  that  this  finding  was  a  negative  of  some  in- 
gredient necessary  to  constitute  the  offence  of  "  grievous  ' 
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Vaughan  r.  South  Metroi'olitas  Ckmetkky  Compact. 
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bodily  barm ; "  and  that  tbe  party  most  bare  intended 
to  commit  the  crime  of  grievous  bodily  harm.  We  are 
all  of  opinion  that  tbe  assault  was  intentional  in  tbe 
understanding  of  the.  law,  though  the  jury  hare  found 
that  it  was  without  premeditation  and  under  the  influ- 
ence of  passion.  We  therefore  think  that  the  verdict 
authorised  the  recorder  in  entering  a  verdict  of  guilty 
on  the  first  set  of  counts. 

Tbe  rest  of  the  court  concurring. 

Conviction  affirmed. 


V.  O.  WOOD'S  COTJBT. 

Jteported  by  W.  H.  Bexxkt,  Esq.,  Ilanrlster-at-Law. 


Nov.  14,  17  and  22. 

Vauoiiax  (Clerk)  r.  South  Mktropomtax 

Crmktbry  Compact. 

Burial  feet — District  churches  and  chapels— Cemetery 

Act  and  Church  Building  Acta  considered. 
The  incumbent  of  a  district  chapelry  constituted  by 
order  in  council  under  the  Church  Building  Acts,  is 
entitled  to  the  fees  payable  by  a  cemetery  company  for 
the  interment  of  the  dead  removed  from  the  district 
attached  to  such  chapelry,  where  the  Act  of  Par- 
liament incorporating  the  Cemetery  Company  has 
been  passed  previously  to  the  assignment  of  such 
district  chapehy. 

This  was  a  bill  filed  by  the  Rev.  Matthew  Vaughan, 
the  incumbent  of  the  district  chapelry  of  St.  John 
Angell-town,  Brixton,  against  the  South  Metropolitan 
Cemetery  Company  and  their  registrar,  and  also  the 
incumbent  of  tbe  said  district  parish,  praying  that  it 
might  be  declared  that  tbe  plaintiff  and  his  successors, 
incumbents  of  the  said  district  chapelry  of  St.  John 
were  entitled  to  the  fees  payable  by  the  cemetery  com- 
pany in  respect  of  the  interment  of  persons  removed 
for  the  purpose  of  interment  from  the  said  district 
chapelry  within  the  consecrated  parts  of  the  said 
cemetery;  for  an  account  of  the  amount  of  such 
fees  from  the  commencement  of  the  incumbency  of  the 
Rev.  X.  A.  Garland,  the  incumbent  of  the  said  district 
parish,  and  for  payment  thereof. 

It  appeared  that  by  an  Act  incorporating  the 
cemetery  company  (6  &  7  Will.  4,  c.  exxix.)  it  was 
enacted  by  sect.  18,  that  upon  the  interment  of  every 
person  within  the  consecrated  part  of  the  cemetery  who 
should  appear  by  the  books  of  tbe  company  to  have 
been  removed  for  the  purpose  of  interment  from  the 
parish  in  which  the  cemetery  should  be  situate,  or  from 
any  parish  in  the  county  of  Surrey  adjoining  thereto,  or 
from  any  of  the  parishes  of  Lambeth,  Battersca  and 
Wandsworth,  or  from  any  parishes  within  the  cities 
of  London  or  Westminster,  or  borough  of  Southwark, 
according  to  the  limits  therein  mentioned,  the  said 
company  should  pay  unto  the  incumbent  for  the  time 
being  of  the  church  or  chapel  of  the  parish  or  other 
ecclesiastical  district  or  division  of  the  parish  form 
w)iich  such  person  should  be  so  removed,  the  fees  follow- 
ing (setting  out  these  fees). 

By  the  19th  section  it  was  enacted  that  the  com- 
pany should  cause  proper  books  to  be  kept  for  the  pur- 
pose of  ascertaining  the  amount  of  such  fees. 

.  By  the  20th  section  the  company  was  required  twice 
in  every  year  to  cause  an  account  to  be  made  up  'of 
such  fees,  and  delivered  to  the  incumbents  fur  the 
time  being  of  tbe  churches  or  chapels  of  the  several 
parishes,  or  of  the  ecclesiastical  districts  or  divisions  of 
said  parishes. 

By  the  22nd  section  it  was  provided  that  the  incum- 
bent should  pay  to  the  churchwardens  or  chapelwar- 
dens  for  the  time  being  of  his  church  or  chapel,  out 
of  every  sum  of  20s.  received  by  virtue  of  the  Act,  in 
respect  of  interments  in  any  vault,  catacomb  or  brick 
grave  in  said  cemetery,  the  sum  of  12*.,  and  out  of 
every  sum  of  Is.  6d  in  respect  of  interments  in  the 
•pen  ground  of  said  cemetery  the  sum  of  3s.  &/.,  to  be 


respectively  paid  and  applied  by  them  in  the  same 
manner  and  amongst  the  same  persons  (including  the- 
incumbents  of  such  churches  and  chapels)  and  in  the 
same  proportions  as  the  fees  or  interments  which  said, 
churchwardens  and  chapelwardens  were  entitled  tq, 
receive  in  their  respective  parishes,  districts,  or  divi- 
sions of  parishes  were  and  ought  by  law  or  custom  to, 
be  paid  and  applied.*1 

The  subsequent  sections  provided  for  various  modes 
of  carrying  out  the  above  provisions. 

In  pursuance  of  this  Act  the  company  was  formed, 
and  now  possess,  a  cemetery  at  Norwood,  in  the  pariah 
of  Lambeth  ;  St.  Matthew,  Brixton,  was  a  parish  ad- 
joining thereto.  Part  of  the  cemetery  was  set  apart  for 
the  interment  of  the  dead,  and  duly  consecrated. 

The  parish  of  Lambeth  was  divided  into  two  distinct 
and  separate  parishes,  the  one  known  as  St  Mary, 
Lambeth,  the  other  as  the  district  parish  of  SL 
Matthew,  Brixton. 

In  1853  a  church  called  the  Church  of  St.  John, 
Angell-town,  in  the  district  pariah  of  St.  Matthew, 
Brixton,  was  duly  consecrated,  bat  no  burial-ground  is 
attached  to  such  church. 

In  1853  a  district  was  assigned  to  such  consecrated 
church  at  SL  John,  Angell-town,  by  an  order  ia 
council  of  the  8th  Aug.  of  that  year. 

The  plaintiff  has  been  the  incumbent  of  such  district 
chapelry  of  SL  John  from  the  said  8th  Aug.  1853. 

The  defendant  N.  A  Garland  is  the  incumbent  of 
the  district  parish  of  SL  Matthew,  he  having  bee* 
appointed  in  1855.  He  claimed  the  burial  fees  pro- 
vided by  the  Cemetery  Act,  from  such  appointment. 

The  plaintiff  submitted  that  he  and  his  successors 
were  entitled  to  them. 

Sir  II.  Cairns,  Q.  C.  and  Southgate  for  the  plaintiff. 

Roll,  Q.  C.  and  H.  F.  Bristowe  for  the  defendant 
Garland,  the  incumbent  of  SL  Matthew's  parish. 

Gijfard,  Q.  C.  and  BaggaUay,  for  the  cemetery  com- 
pany and  the  registrar. 

Cairns  in  reply. 

Edgell  v.  Burnaby,  8  Ex.  Rep.  788 ;  ToptsB  r. 
Ferrers,  Hobart's  Rep.  175-;  together  with  theChwth 
Building  Acts,  59  Geo.  3,  c  134,  a.  lfi ;  1  &  2  Met. 
c.  107,  s.  12;  2  &  3  VicL  c  49,  s.  3;  and  also 
58  Geo.  3,  cc.  45  and  134;  6  &  7  Vict.  c.  37;  8&9 
Vict,  c  70;  14  &  15  McL  c  97;  19  &  20  Vict, 
c.  104 ;  and  20  &  21  Vict,  c.  81,  were  referred  to  and 
commented  upon.  Cur.  adv.  rah\ 

The  Vice-Ciiancku/>r  said : — The  question  in  tins- 
case  turns  upon  the  mode  of  distribution  of  certsis 
sums  payable  by  the  defendants  the  Sonth  Metropoli- 
tan Cemetery  Company  under  the  provisions  of  their 
Act,  to  the  incumbents  of  certain  parishes  from  whien 
the  dead  who  are  buried  by  the  cemetery  company  shall 
be  removed.  The  Act  contains  nothing  in  the  recital 
which  assists  in  tbe  determination  of  the  question  before 
me.  It  simply  recites  that  it  is  convenient  that  a 
general  cemetery  company  should  be  established, 
reciting  nothing  with  reference  to  the  payments  to  be 
made,  or  the  conditions  upon  which  the  privilege  is  t» 
be  conceded  by  Parliament  of  forming  this  cetnettrr 
company;  the  question  arising  between  the  incum- 
bents of  districts  which  have  now  been  severed  pur- 
suant to  various  Acts  of  Parliament.  These  are  nu- 
merous ;  but  it  is  sufficient  to  say  that  one  existed 
anterior  to  the  passing  of  the  Cemetery  Act,  the  53 
Geo.  3,  c.  43,  one  of  the  earlier  Acts  authorising  the 
division  of  parishes  into  districts.  Tbe  ceaieterr 
company's  Act  provides  for  the  payment  of  the  incum- 
bents of  parishes  and  ecclesiastical  districts  ty 
a  certain  fixed  sum  of  money  with  xeferenct 
to  every  one  whom  they  may  inter,  whose  corpse 
shall  be  removed  from  such  parishes  or  districts. 
It  then  provides  for  the  appropriation  of  the  money  so 
to  be  received  by  the  incumbents.  The  question  srises 
in  this  way.     Out  of  the  large  parish  of  SL  Mary's, 
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Lambeth,  a  district  pariah  called  St.  Matthews  was 
severed,  anterior  to  the  passing  of  the  Cemetery  Act, 
from  the  general  body  of  that  parish.  After  the 
passing  of  the  Cemetery  Act  another  district  was 
severed  out  of  St  Matthew,  which  district  is  called  the 
district  of  St.  John,  Angell-town,  and  of  that  district 
the  present  plaintiff  the  Rev.  Mr.  Vaughan  is  incum- 
bent. The  point  in  dispute  therefore  lies  as  between 
the  incumbent  of  St.  Matthew,  namely,  the  Rev.  Mr. 
Garland,  the  defendant,  and  the  Rev.  Mr.  Vaughan, 
the  incumbent  of  this  district  of  St.  John,  Augell- 
town.  Now  the  18th  section  of  the  Act  provides 
this :  It  is  enacted  "  that  upon  the  interment  of  every 
person  within  the  consecrated  part  of  the  said  cemetery, 
who  shall  appear  by  the  books  of  the  company  to  have 
been  removed  for  the  purpose  of  interment  from  the 
parish  in  which  the  cemetery  shall  be  situated,  or 
from  any  parish  in  the  county  of  Surrey  adjoining 
thereto,  or  from  any  of  the  parishes,  of  Lambeth, 
Battersea,  and  Wandsworth,  in  the  said  county  of 
Surrey,  or  from  any  parish  within  the  cities  of  London 
and  Westminster,  or  the  borough  of  Southwark,  accord- 
ing to  the  limits  thereof  settled  and  described  in  an 
Act  passed  in  the  second  and  third  year  of  the  reign  of 
his  present  Majesty,  intituled  *  An  Act  to  settle  and 
describe  the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  so  far  as  respects 
the  election  of  members  to  serve  in  Parliament,'  the 
said  company  shall  pay  unto  the  incumbent  for  the 
time  being  of  the  church  or  cliapcl  of  the  parish  or 
other  ecclesiastical  district  or  division  of  the  parish  from 
which  such  person  shall  be  so  removed,  the  fees  follow- 
ing; that  is  to  say,  in  case  such  person  shall  be  interred 
within  any  vault,  catacomb  or  brick  grave,  the  fee  of 
20*.,  and  in  case  such  person  shall  be  interred  in  the 
open  ground,  the  fee  of  7*.  6a7'  So  far  as  anything 
appears  by  that  section,  there  is  nothing  to  point  out 
that  this  is  to  be  confined  to  things  us  they  then  stood 
at  the  existing  period  of  the  Act.  The  provision  is, 
M  that  whenever  any  corpse  shall  be  removed  from  any 
parish,"  &&,  and  Acts  had  been  passed  at  the  time 
which  authorised  the  subdivision  of  parishes  into  eccle- 
siastical districts.  The  possible  existence  of  such  a 
case,  therefore,  is  distinctly  recognised  by  the 
provision  X  have  read,  which  states  that  when 
a  corpse  is  removed  for  the  purpose  of  inter- 
ment from  the  parish  in  which  the  cemetery  is 
situated,  or  from  any  parish  in  Surrey  adjoining  thereto, 
or  from  any  of  the  parishes  of  Lambeth,  Battersea  and 
Wandsworth,  or  from  any  parish  within  the  city  of 
London  oud  Westminster  or  the  borough  of  Southwark, 
the  company  shall  pay  to  the  incumbent  of  the  church 
or  chapel  of  the  parish  or  other  ecclesiastical  district  or 
division  of  the  parish  from  which  the  corpse  shall  be 
removed,  the  fees  of  20s.  and  7#.  &/.  respectively. 
Then  the  22nd  section  contains  this  provision  :  * "  And 
Wit  further  enacted  that  every  such  incumbent  shall  pay 
to  the  churchwardens  or  chapelwardens  forthe  time  being 
of  his  church  or  chapel,  out  of  every  sum  of  20s.  that  he 
shall  receive  by  virtue  of  this  Act  in  respect  of  inter- 
ments in  any  vault,  catacomb,  or  brick  grave  in  the 
«sid  cemetery  the  sum  of  12s.,  and  out  of  every  sum 
of  7s.  &/.  in  respect  of  interments  in  the  open  ground 
of  the  said  cemetery  the  sum  of  3s.  6a\,  to  be  respectively 
paid  and  applied  by  them  in  the  said  manner  and 
amongst  the  same  persons  (including  the  incumbents 
of  sneu  churches  and  chapels),  and  in  the  same  pro- 
portions as  the  fees  on  interments  which  the  said  church- 
wardens and  chapelwardens  are  entitled  to  receive  in 
their  respective  parishes,  districts,  or  divisions  of 
parishes  are  or  ought  by  law  or  custom  to  be  paid 
or  applied."  Now,  certainly  there  is  some  little  difti- 
coltr  created  by  that  section  of  the  Act,  as  to 
*hat  the  distinct  intention  of  the  Legislature 
*as.  The  provision  points,  in  a  certain  degree, 
Iq  some  existing  state  of  things,  speaking  of  church- 


wardens who  happen  to  be  entitled  at  the  time  to 
receive  these  payments.  And  they  are  to  be  distributed 
in  such  a  manner  in  the  several  parishes  and  districts, 
as  are,  or  ought  by  law  or  custom  to  be  applied.  The 
question,  therefore,  that  arises  is,  whether  this  affords 
sufficient  indication  to  show  that  the  Act,  when  it 
directed  payments  to  be  made  to  the  incumbents  of 
churches  or  chapels  or  other  ecclesiastical  districts,  is 
to  be  confined  to  the  existing  parishes  and  the  existing 
ecclesiastical  districts,  or  is  to  be  extended  to  all  cases 
which  might  hereafter  occur  of  fresh  divisions  or  fresh 
ecclesiastical  districts  being  constituted.  Now,  the 
way  in  which  the  defendant  put  the  case  is  this :  this 
is  a  provision  which  is  evidently  intended  by  the  Legis- 
lature as  a  compensation  to  the  clergyman  for  work 
and  labour  done  with  reference  to  interring  the  corpse 
in  the  churchyard ;  or,  otherwise,  with  reference  to  his 
duties  which  he  had  performed  with  regard  to  the 
deceased  during  the  time  of  the  parishioner's  residence. 
I  make  the  last  observation  because  it  applies 
to  the  view  stated  by  Gibson  in  his  learned  work, 
namely,  viz,  that  upon  his  view  of  the  case  the 
clergyman  is  entitled  to  a  fee  upon  the  burial  of  any 
person  out  of  the  parish  who  has  been  an  actual 
parishioner  resident  in  the  parish,  and  **  communicat- 
ing "  in  the  parish  church.  That  view  seems  to  have 
been  somewhat  shaken,  although  not  overruled  by  the 
case  in  the  Q.  B.  to  which  reference  was  made,  where 
the  court  held  that  the  alleged  custom  that  a  fee  should 
be  paid  to  the  clergyman  upon  every  person  dying  in 
the  parish  and  buried  elsewhere  was  a  bad  custom. 
And  the  reason  assigned  was  twofold :  first,  they  said 
it  was  an  unreasonable  custom ;  as,  for  instance,  that 
a  person  who  accidentally  died  at  an  inn  should  pay 
two  fees,  one  in  the  parish  where  he  was  buried,  and 
another  to  tlie  incumbent  of  the  parish  where  he  died  ; 
secondly,  they  put  it  upon  the  ground  of  work  and 
labour  done.  With  reference  to  that  last  ground,  I 
may  observe  that  one  cannot  look  upon  it  as  Btanding 
upon  this  view  alone,  because  it  is  well  known  and 
certainly  it  was  an  argument  used  successfully  with 
reference  to  many  Cemetery  Acts,  and  especially  with 
reference  to  the  general  Act  which  compelled  parishes 
under  certain  circumstances  to  provide  burial-grounds, 
and  yet  provided  a  fee  for  the  clergyman  who  no 
longer  assisted  in  the  interment ;  the  argument  used 
was,  that  the  provision  being  very  mean  in  most  large 
towns,  and  happening  to  be  concentrated  in  two  or 
three  payments,  the  clergyman  of  the  parish  being 
paid  nothing  whatever  but  Kaster  offerings  and  the 
surplice  fees,  that  is  the  marriage  and  burial  fees,  these 
being  the  whole  remuneration  for  the  performance  of 
all  the  duties  incumbent  upon  him,  it  was  not  reason- 
able that  because  you  removed  once  source  of  income 
to  which  a  duty  happened  to  be  attached,  therefore  yon 
should  deprive  him  of  all  the  income  arising  from  it ; 
because  that  is  applicable  not  merely  to  the  dnty 
attached  to  it,  but  is  one  mode  by  which  he.  is  to  be 
compensated  for  the  performance  of  all  his  duties. 
One  cannot  therefore  rely  upon  this  provision,  there 
being  no  recital  to  help  me  or  rely  upon  as  being  con- 
cerned simply  with  the  ground  of  compensation  for 
work  and  labour  done.  Tihat  is  borne  out  by  the  22nd 
clause,  because  it  seems  to  provide  for  fees  more 
especially  connected  with  burials,  leaving  the  incumbent 
a  considerable  surplus  out  of  what  shall  be  paid  to 
him.  He  is  to  pay  12s.  out  of  the  pound  to  be 
paid  to  the  churchwardens,  according  to  the  fees 
applicable  in  one  case,  and  3s.  6dL  in  another 
case.  That  case  therefore  cannot  be  regarded  as' a 
safe  decision  in  the  present  case.  I  do  not  think  that 
this  12*.  6<£  or  the  3s.  6d.  are  to  be  considered  as 
anything  mors  than  what  the  Legislature  thought  was 
reasonable  to  be  paid  to  the  incumbent  of  the  district 
who  attended  the  deceased,  not  only  through  his  last 
illness,  when  he  was  in  more  immediate  connection  with 
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him,  bat  also  ministered  in  the  way  in  which  the  in- 
cumbent does  happily  minister  for  the  benefit  of  the 
parishioner  throughout  his  course  of  ministration.  It 
was  not  thought  right  that  the  emoluments  attached 
to  this  duty  should  be  cut  away  because  the  duty  was 
transferred  to  other  persons.  That  gets  rid  of  a  great 
deal  of  the  argument  relied  upon  by  the  defendant  for 
giving  that  limited  construction  to  the  Act  which  he 
asks  the  court  to  impose  upou  it  But  there  is  another 
point  which  the  defendant  has  raised :  he  says,  True  it 
is  you  have  got  a  district,  but  it  is  a  district  raised  by 
the  new  Ecclesiastical  Commissioners  under  former  Acts 
of  Parliament,  among  the  rest  under  9  Geo.  3,  and 
other  Acts  referred  to  in  the  fifth  paragraph  of  the 
BilL  That  paragraph  states  that  her  Majesty's  Com- 
missioners for  Building  New  Churches  in  pursuance  of 
the  16th  section  of  the  statute  of  the  59  Geo.  3,  c  134, 
of  the  12th  section  of  the  statute  I  &  2  Vict, 
c  107,  and  of  the  3rd  section  of  the  statute 
2  &  3  Vict.  c.  49,  duly  made  a  representation 
to  her  Majesty,  bearing  date  the  23rd  day  of  June 
1853,  that  having  taken  into  consideration  all  the 
circumstances  of  the  said  district  parish  of  St  Matthew, 
Brixton,  it  appeared  to  them  to  be  expedient  that  a 
district  should  be  assigned  to  the  said  consecrated 
church  of  St  John,  situate  at  Angell-town,  in  the  said 
district  parish  of  St  Matthew,  Brixton,  under  and  by 
virtue  of  the  power  or  authority  contained  in  the 
above-mentioned  sections,  and  that  such  proposed 
district  should  be  named  or  called  "The  District 
Chapelry  of  St  John,  Angell-town,"  and  that  the 
boundaries  thereof  should  be  as  in  the  said  representa- 
tion mentioned,  as  the  same  were  more  particularly 
delineated  ou  the  map  or  plan  thereunto  annexed, 
coloured  green ;  and  that  it  also  appeared  to  them  to 
be  expedient  that  banns  of  matrimony  should  be  pub- 
lished, and  that  marriages,  baptisms  and  churchings 
should  be  solemnised  or  performed  in  the  said  Church 
of  St  John,  at  Angell-town  aforesaid,  and  that  the 
fees  to  arise  therefrom  should  be  paid  or  belong  to  the 
minister  or  incumbent  of  such  church  for  the  time  being, 
and  that  the  consent  of  the  bishop  of  the  diocese  of 
Winchester  had  been  obtained  thereto,  as  required  by  the 
various  Acts  and  sections  mentioned,  and  also  the  consent 
of  the  incumbent  of  the  district  parish  of  St  Matthew, 
as  required  by  the  statute,  in  order  that  the  subdivision 
of  such  parish  by  forming  thereout  a  district  chapelry 
should  take  effect  from  the  assignment  of  such  district 
chapelry,  in  testimony  whereof  the  Bishop  of  Winches- 
ter and  Dr.  Vaughan  the  incumbent,  had  signed  and 
scaled  that  representation.  And  then,  by  an  order  in 
council  dated  8th  Aug.  1853,  it  is  stated  that  her 
Majesty  having  taken  the  representation  into  conside- 
ration, did  approve  of  such  representation,  and  ordered 
that  the  proposed  assignment  of  a  district  chapelry  to 
the  church  of  St  John,  at  Angell-town,  in  the  district 
parish  of  St  Matthew,  Brixton,  should  be  accordingly 
made,  and  that  the  recommendation  of  the  commis- 
sioners iu  respect  to  the  publication  of  banns,  and  the 
solemnisation  of  marriages,  baptisms  and  churchings 
in  the  said  church,  and  the  fees  to  arise  therefrom, 
should  be  carried  into  effect  agreeably  to  the  provisions 
of  the  said  Acts,  and  directed  that  order  should  be 
forthwith  registered  by  the  registrar  of  the  diocese  of 
Winchester ;  which  was  accordingly  done.  There  is,  I 
admit  there  the  argument  expreeeio  tattta  est  exdusio 
alteruu,  and  therefore  that  burial  fees  were  never 
intended  to  be  included  in  this  particular  instance.  Bui 
the  first  argument  that  arises  upon  that  is,  that  it  is  not 
to  be  treated  as  a  compensation  for  burial  fees,  but  as  a 
proper  payment  to  be  made  to  the  clergyman  in  respect 
of  the  general  provision  of  the  Cemetery  Act,  and  in 
order  to  provide  a  new  provision  for  the  several  incum- 
bents, so  that  whether  they  might  or  might  not  hereafter 
have  the  power  of  burying,  this  provision  should  be  duly 
secured,  first  to  the  mother  church,  and  then  to  the 


incumbonts.  If  I  am  correct  in  that  view,  then  the 
question  whether  burial  fees  are  specially  mentioned 
is  not  of  much  importance,  and  the  oonchukm  is 
sustained  upon  the  statutes  to  which  I  was  referred, 
that  this  district  parish  has  every  privilege,  in  eon- 
sequence  of  its  being  a  district,  and  by  virtue  of  the 
Acts  themselves,  every  privilege  which  the  mother 
church  has,  including  the  burial  fees ;  and  therefore, 
whatever  might  have  been  stated  in  that  order  or  peti- 
tion, there  is  nothing  to  take  away  from  the  incumbent 
any  privilege  vested  in  him.  It  is  quite  true,  no  doubt, 
that  no  burial  has  been  solemnised  in  the  parish,  and, 
under  existing  circumstances,  is  never  likely  to  be; 
since  the  passing  of  the  Metropolis  Arrangement 
Bill  it  is  probable  that  it  is  not  at  all  likely.  It  is  not 
likely  the  Legislature  would  permit,  or  those  entrusted 
with  the  duty  of  carrying  the  Act  into  effect  would 
permit,  interments  to  take  place  in  any  new  district. 
Such  u  state  of  things  and  such  an  effect  could  not 
have  been  contemplated  by  the  Cemetery  Act  of 
the  6  &  7  Will.  4,  and  could  not  have  been  foreseen ; 
nobody  would  have  thought  of  arguing  that  any- 
thing contained  in  the  South  Metropolitan  CemeterrAct 
could  be  affected  by  any  subsequent  Act  of  Parliament, 
enacting  as  it  has  done  with  re>pect  to  many  parishes 
that  there  shall  never  be  another  burial  in  the  parish; 
nor  would  it  liberate  the  South  Metropolitan  Cemetery 
Company  from  making  payments  in  respect  of  those 
interments  which  are  now  made  in  their  cemetery.  It 
does  not  appear  that  any  great  reliance  is  to  be  placed 
upon  the  circumstance  of  a  privilege  being  gives  with 
regard  to  the  celebration  of  marriages,  which  is  aim* 
to  be  provided  for  in  cases  of  this  description,  or  that 
any  reliance  can  be  placed  upon  it  as  indicating  an 
intention  on  the  part  ot  the  Legislature  to  exclude 
the  burial  or  any  other  fees  that  by  law  are  payable  to 
the  incumbent  I  find  a  distinct  provision  in  the  18th 
section  that  the  incumbents  of  district  churches  shall 
be  paid  the  fees  there  mentioned,  and  nothing  to  sty 
that  it  shall  be  the  present  or  the  future  ucunbeat ; 
the  only  indication  of  its  being  confined  to  the  present 
incumbent  being  that  which  may  be  considered  as  con- 
tained in  the  22nd  section ;  but  even  there  it  is  open 
always  to  this  observation,  that  very  possibly  a  inscns- 
sion  may  arise  as  to  who  the  persons  are  that  are  to 
receive  the  fees — whether  the  churchwardens  or  the 
chapelwardens,  who  are  entitled  to  distribute  them. 
When  the  time  comes  of  no  burial  being  performed  in 
any  parish,  that  may  be  a  matter  for  serious  discussion. 
A  question  may  hereafter  arise  in  consequence  of  the 
subsequent  course  of  legislation.  But  I  do  not  think 
there  is  sufficient  in  the  22nd  section  to  show  me  that 
the  Legislature  intended  to  limit  and  confine  its  opera* 
tion  entirely  to  exitting  incumbents  and  existing  eccle- 
siastical districts  at  the  time  of  the  passing  of  the 
Act,  although  in  future  there  might  be  carried  out  tad 
created,  under  the  Act  of  Geo.  3,  a  number  of  nee* 
ecclesiastical  districts,  just  exactly  and  with  the  sane 
provisions  as  St.  Matthew,  the  district  which  the  de- 
fendant holds,  was  created.  Nor  do  I  think  that  the 
Legislature,  having  all  that  knowledge  at  the  time  of 
passing  this  Act,  and  with  this  knowledge,  should  he 
taken  to  have  excluded  from  the  benefit  of  this  provi- 
sion those  who  should  hereafter  occupy  future  district 
churches,  confining  it  entirely  to  existing  district 
churches.  Upon  the  whole,  therefore,  I  am  of  opinion,*" 
I  must  hold,  that  the  plaintiff  is  entitled  to  thepsyments 
which  he  claims.  Decree  accordmghf.  Aoeactt* 
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ter  to  discharge  some  of  his  workmen — Conviction 
—6  Geo.  4.  c.  129,  s.  3. 
A  workman  hat  a  perfect  right  to  go  to  his  matter  and 
jay  that  he  will  not  continue  to  work  for  him  unlets 
he  discharges  certain  other  icorkmzn,  but  if  he  com- 
bines with  others  to  force  his  master  to  disc/targe 
certain  workmen,  by  threatening  to  cease  to  work  for 
him  unless   he  complies,    he  commits    an  offence 
within  sect.  3  of  the  6  Geo.  4,  c.  129. 
This  was  a  case  stated  under  the  20  &  21  Met. 
c.  43,  upon  a  conviction  by  one  of  the  metropolitan 
police  magistrates,  under  the  6  Geo.  4,  c  129,  s.  3,  for 
unlawful!/  on   the  16th   May  I860,  by  threats,  en- 
deavouring to  force  one  Philip  Anley,  then  carrying  on 
the  trade  of  a  builder,  to  limit  the  description  of  his 
workmen. 

It  was  proved  before  the  magistrate  by  Philip  Anley 
the  prosecutor,  and  other  witnesses,  that  the  prose- 
cator  carried  on  the  trade  of  a  builder  in  Whitecross- 
strett,  Middlesex ;  that  he  employed  about  100  work- 
own. 

That  in  the  year  1859  there  had  been  a  strike  of 
the  workmen  employed  in  the  building  trade,  and  that 
the  prosecutor  then  resolved  not  to  employ,  and  did 
not  employ  for  some  time,  any  workmeu  who  declined 
to  work  under  what  was  called  "  The  Declaration ;" 
that  it  was  well  understood  in  the  trade  what  this 
declaration  was,  being  to  the  following  effect : — 

"  I  declare  that  I  am  not,  nor  will  I  during  my 
engagement  with  you,  become  a  member  of  or  support 
•ay  society  which  directly  or  indirectly  interferes  with 
the  arrangements  of  this  or  any  other  establishment,  or 
the  hours  or  terms  of  labour,  and  that  I  recognise  the 
right  of  employers  and  employed  individually  to  make 
any  trade  engagements  on  which  they  may  choose  to 
agree." 

On  the  day  named  in  the  conviction  the  prosecutor 
bid  in  his  employment  two  or  more  men  working  under 
this  declaration.  * 

That  on  that  day  the  defendant  and  two  of  the  other 
workmen  brought  to  the  prosecutor  a  paper  signed  by 
defendant  and  about  thirty  other  workmen,  of  which 
the  following  is  a  copy : — 

"At  a  meeting  of  the  joiners  in  the  employ  of  Mr. 
Anley,  Tuesday  evening,  May  15th,  1860,  it  was  re- 
solved— 

"That  Mr.  Anley  be  given  to  understand  that,  un- 
let* the  men  who  arc  working  under  the  declaration  in 
his  shop  be  discharged,  and  we  have  a  definite  answer 
by  dinner-time  to  that  effect,  we  cease  work  imrae- 


Tbe  defendant,  in  reply  to  questions  put  by  the  pro- 
secutor, said  they  had  no  fault  to  find  with  him,  his 
fawnan,  or  clerks,  or  with  the  wages  he  (the  defendant) 
"wived ;  and  when  the  prosecutor  inquired  what  it  was 
he  wanted,  he  answered, "  You  must  discbarge  those  two 
ten  who  are  working  under  the  declaration,  and  if  you 
do  not  we  will  leave  work."  The  prosecutor  answered, 
u  1  will  not  be  dictated  to,  and  I  will  rather  close  my 
shop  than  submit  to  your  dictation."  On  the  same 
day  the  defendant  and  all  the  workmen  who  had  signed 
ti*  P*per  left  his  employment,  and  had  not  returned  up 
to  the  time  of  the  conviction. 

By  sect  3  of  the  6  Geo.  4,  c  129,  it  is  enacted, "  If 
uy  person  shall  by  violence  to  the  person  or  property, 
or  by  threats,  or  by  intimidation,  or  by  molesting,  or  in 
any  way  obstructing  another,  force  or  endeavour  to 
force  any  journeyman  ...  to  depart  from  his 
JunDg  •  .  .  or  if  any  person  shall  by  violence  to 
*}*  person  or  property  of  another,  or  by  threats  or  in- 
validation, or  by  molesting,  or  in  any  way  obstructing 
"ttther,  force,  or  endeavonr  to  force,  any  manufacturer 
°r  person  carrying  on  any  trade  or  business,  to  make 
mj  alteration  in  his  mode  of  regulating,  managing, 
*"jfacting,  or  carrying  on  such  manufacture,  trade,  or 
taroess,  or  to  limit  the  number  of  his  apprentices  or 


the  number  or  description  of  his  journeymen,  workmen, 
or  servants,  every  person  so  offending  or  aiding,  abetting, 
or  assisting  therein,  being  convicted  thereof,  in  manner 
hereinafter  mentioned,  shall  be  imprisoned  only,  or 
shall  and  may  be  imprisoned  and  kept  to  hard  labour 
for  any  time  not  exceeding  three  calendar  months.** 

Giffard  nppeard  in  support  of  the  conviction,  and 
argued  that  the  facts  stated  in  the  case  clearly  showed 
that  the  appellant  had  committed  an  offence  under 
the  statute;  {Reg.  v.  SfeirAcun,  29  L.  J.  31,  M.  C. ; 
1  L.  T.  Rep.  N.  S.91,  106.) 

Sleigh,  fur  the  appellant,  argued  that  no  offence  had 
been  committed,  for  that  it  was  not  unlawful  for  a 
workman  to  refuse  to  work  unless  his  conditions  were 
complied  with.  He  endeavoured  to  distinguish  this 
case  from  that  of  lleg.  v.  Pearham. 

Cockijurn,  C.J  — I  am  of  opinion  that  the  convic- 
tion ought  to  be  affirmed.  Every  workman  in  the 
service  of  an  employer  is  entitled  to  the  full  exercise  of 
hi*  discretion  as  to  whether  he  will  continue  in  that 
employment,  so  long  as  he  is  not  bound  by  any  contract, 
and  to  give  the  employer  the  alternative  of  either  losing 
his  services  or  discharging  obnoxious  persons  with 
whom  he  might  not  choose  to  work  ;  and,  more  than 
that,  several  men  who  might  consider  other  workmen 
as  obnoxious,  have  a  perfect  right  to  put  the  same 
alternative  to  their  employer.  But  if  tho  men  go 
further  than  that,  and  seek  to  coerce  the  master  by  the 
threat  of  what  was  likely  to  operate  to  his  injury,  that 
comes  within  the  meaning  of  the  Act.  In  the  present 
case  it  was  not  one  man  who  went  to  the  employer,  but 
several  who  adopted  the  same  course ;  not  with  the 
view  of  giving  him  an  opportunity  of  exercising  his 
discretion,  but,  by  threatening  to  leave  his  em- 
ploy, to  compel  and  coerce  him  to  discharge 
the  obnoxious  persons.  At  first  I  entertained  some 
doubts  whether  this  combination  amounted  to  a  threat, 
but  I  entertained  no  doubt  that  it  came  within  the 
clause  which  referred  to  the  molesting  the  master.  But, 
upon  reflection,  I  have  come  to  the  conclusion  that  if 
done  in  the  honest  exercise  of  his  right,  the  workman 
might  put  such  an  alternative  to  his  master,  even  if  it 
were  done  in  combination.  Yet  when  I  see  that  the 
purpose  was  that  of  turning  the  men  out  of  his  employ, 
by  molesting  the  master,  it  is  altogether  illegal,  and  the 
parties  come  within  the  Act  of  Parliament 

Cromitox,  J. — At  first  I  entertained  great  doubts, 
and  on  first  reading  the  case  I  certainly  entertained  a 
contrary  opinion,  for  I  thought  that  the  threats  re- 
ferred to  some  matter  which  was  of  itself  unlawful.  It 
was  therefore  important  to  see  if  there  was  a  threat  of 
anything  improper  or  unlawful.  I  think  that  any 
workman  may  say,  "  it  is  my  intention  not  to  work 
with  certain  people."  Then  comes  the  question,  whe- 
ther a  number  of  workmen  can  combine  together  that 
the  master  shall  not  employ  a  particular  body  of  per- 
sons ?  My  opinion  is,  that  a  number  cannot  combine 
together  to  do  what  would  tend  to  the  mischief  of  ano- 
ther person.  One  man  may  g»  and  say,  "  I  will  not 
work  for  yon  unless  you  turn  away  such  and  such  per- 
son*," but  a  number  could  not  do  that,  as  it  would 
amount  to  a  threat  that  they  would  do  an  illegal  act 

Him.,  J. — I  am  of  the  same  opinion.  The  word 
"  threat "  in  the  Act  must  be  construed  in  connection 
with  the  words  which  precede  and  follow.  It  may  be 
a  threat  to  do  an  illegal  act,  and  the  question  is, 
whether  the  act  threatened  to  be  done  is  an  illegal  act. 
A  man  has  a  perfect  right  to  go  to  his  employer  and 
say  all  that  was  said  in  this  case,  or  several  might  do 
it ;  but  if  they  acted  in  combination,  not  honestly  and 
independently,  but  for  the  purpose  of  coercing  the 
master,  they  are  guilty  of  a  conspiracy  at  common  law. 
The  combination  and  the  attempt  to  carry  it  out  were 
illegal,  and  would  be  indictable  at  common  law.  I 
therefore  think  that  the  magistrate  was  right,  and  that 
his  decision  should  be  affirmed.     Conviction  affirmed. 
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Beg.  v.  Thk  Ciiukchwabdexb  op  Tivkrton,  Devon. 


[Q.  B. 


Wtdnetday,  Jan.  23. 

Reg.  9.  The  Ciiuhchwabdbxs  &c  of  Tivebtox, 

Devon. 


Poor-law — Settlement — Renting  a 

Payment  of  rate* — Wesleyan  minuter. 

A.  2JL,  who  was  a  Wesleyan  minister,  occupied  a  house 
at  C,  which  had  been  taken  for  mm  in  accordance 
with  the  rules  of  the  Wesleyan  body,  by  the  circuit 
stewards,  and  paid  the  rent  for  the  same,  which  was, 
pursuant  to  such  rules,  afterwards  allowed  him.  Be 
was  duly  rated  to  the  poor  and  other  rates,  which  he 
paid,  and  the  amount  of  which  in  like  manner  was 
allowed  him.  He  occupied  in  this  way  for  more 
than  a  year : 

Hela\  that  he  thereby  gamed  no  settlement,  either  by 
renting  a  tenement  or  the  payment  of  rates. 
This  watt  an  appeal  by  the  parish  officers  of  Tiverton, 
Devon,  against  an  order  of  justices  adjudging  a  lunatic 
pauper,  of  the  name  of  Benjamin  Holmes  Wortn,  to  be 
legally  settled  in  their  parish,  and  adjudging  the 
payment  of  a  sum  of  money  to  the  parish  officers  of 
Mangotsfield  for  his  post  maintenance  and  for  his 
future  maintenance.  The  parties,  however,  consented 
to  the  statement  of  a  case  for  the  opinion  of  this  court, 
and  the  order  of  a  judge  was  obtained  accordingly,  for 
that  purpose,  under  sect  11  of  the  12  &  13  Met.  c, 
45.    The  following  are  the  facts : — 

The  said  pauper  lunatic,  Benjamin  Holmes  Worth, 
is  the  legitimate  son  of  William  Worth.  The 
said  William  Worth  was  bora  in  the  said  parish 
of  Tiverton,  in  or  about  the  mouth  of  Jan. 
1781.  From  the  year  1832  to  the  year  1835, 
both  inclusive,  the  said  William  Worth  was  a  Wesleyan 
minister,  and  the  practice  of  the  Wesleyan  congregation 
of  which  the  said  William  Worth  was  a  minister  during 
that  period  was  as  follows :  Certain  members  of  the 
congregation  were  appointed  stewards  for  a  circuit  com- 
prised within  a  given  distance,  and  were  called  circuit 
stewards,  and  one  of  the  duties  of  such  circuit  stewards 
was  to  take  houses  within  theis  circuit  as  residences  fur 
their  ministers  officiating  within  such  circuit,  and  to 
furnish  such  houses  with  furniture  fit  and  proper  for 
ouch  residences.  Sometimes  the  circuit  stewards  paid 
the  rents  of  such  houses,  and  sometimes  the  ministers ; 
but  in  the  latter  case  the  amount  of  the  rent  so  paid 
by  the  ministers  was  repaid  to  them  by  the  circuit 
stewards ;  in  like  manner  the  amount  of  the  rates  and 
taxes  paid  by  the  minister  in  respect  of  such  house 
was  repaid  to  the  said  minister  by  the  said  circuit 
stewards.  In  the  year  1832  the  circuit  stewards 
of  the  circuit  within  which  the  parish  of  Caris- 
brooke, in  the  county  of  Southampton,  in  the 
Isle  of  Wight,  wss  situate,  in  conformity  with  the 
•foresaid  practice,  bond  Jkle  took  and  rented  a  tene- 
ment situate  in  the  said  parish  of  Carisbrooke,  such 
tenement  consisting  of  a  separate  and  distinct  dwell- 
ing-house and  garden,  as  a  residence  for  their  minister 
officiating  in  that  part  of  the  said  circuit,  and  furnished 
the  said  dwelling-house  with  furniture  tit  and  proper 
for  such  residence  And  the  said  circuit  stewards 
bondjds  took  and  rented  the  said  tenement  so  situate 
in  the  said  parish  of  Carisbrooke,  such  tenement  con- 
sisting of  a  separate  and  distinct  dwelling-house  and 
garden,  for  the  term  of  one  whole  year  from  the  29th 
Sept  1832,  at  and  for  the  rent  of  20i  a-year,  that 
being  also  the  yearly  value  of  the  said  tenement,  as  a 
residence  for  their  minister  officiating  in  that  part  of 
the  said  circuit,  and  on  the  29th  Sept  1832  the  said 
tenement  having  been  so  as  aforesaid  taken  and  rented 
by  the  said  stewards,  the  said  William  Worth  having 
been  appointed  to  officiate  as  such  minister  in  that 
part  of  the  said  circuit,  and  continuing  to  be  such 
minister  from  that  time  until  and  upon  the  29th  Sept 
1835,  with  the  consent  of  the  said  circuit  stewards,  as 
such  minister  came  to  reside  in  and  occupy,  and  as  such 


minister  resided  in  and  occupied  the  said  tenement,  tbt 
said  dwelling-house  being  so  furnished  as  aforesaid 
under  the  said  yearly  taking  for  the  term  of  one  whole 
year,  that  is  to  say,  upon  and  from  the  29th  Sept 
1833,  and  so  on  afterwards  on  the  same  terms  from 
the  said  29th  Sept  1833,  until  and  upon  the  29th 
Sept  1835.  The  said  William  Worth  actually  paid  the 
said  rent  of  20i.  for  the  said  tenement,  to  the  landlord 
thereof,  for  each  of  the  said  years  in  which  hesoresded 
and  occupied  the  said  tenement,  but  the  amount  of 
such  rent  was  afterwards  repaid  to  him  by  the  said 
circuit  stewards. 

The  said  William  Worth,  in  and  during  each  of 
the  said  years  in  which  he  resided  in  and  occupied  the 
said  tenement,  was  assessed  to  the  poor-rates  for  the 
said  parish  of  Carisbrooke,  in  respect  of  the  said  tene- 
ment, and  paid  such  rates  and  resided  in  and  occuped 
such  tenement  for  forty  day  and  upwards  in  each  of  the 
said  years  after  payment  of  the  said  rates. 

The  amount  so  paid  by  him  for  the  said  rata  w* 
repaid  to  him  by  the  said  circuit  stewards,  in  conformity 
with  the  practice  aforesaid. 

The  said  William  Worth  was  appointed  to  officiate* 
minister  at  Carisbrooke,  in  conformity  with  the  castes. 
of  the  Wesleyans,  which  custom  is  to  appoint  their 
ministers  to  officiate  in  a  given  place  for  one  jet 
certain. 

The  appointment  is  absolute. 

During  the  year  a  minister  cannot  be  removed  froa 
the  place  of  his  appointment 

It  is  also  the  custom  that  no  minister  shall  offiotr 
longer  than  three  years  in  any  one  place. 

The  questions  for  the  opinion  of  the  court  are— 

First,  did  the  pauper  lunatic's  father  William  Worth 
acquire  a  settlement  in  the  said  parish  of  Csrisfarookety 
renting  the  said  tenement  under  UiedrcumsUnottberm 
set  forth  ? 

Secondly,  did  he  acquire  a  settlement  in  the  did 
parish  of  Carisbrooke  by  being  assessed  to  sod  paying 
the  poor-rates  for  the  said  parish  under  the  cbcbd- 
stances  herein  set  forth? 

Sawyer.— The  pauper  s  father  gained  no  settlement  in 
Carisbrooke  by  renting  a  tenement  Eythe  1 WUU,  c.18 
which  governs  this  settlement,  it  is"  enacted  that  "no 
person  shall  acquire  a  settlement  in  any  parish  or  ten- 
ship  maintaining  its  own  poor  by  or  by  reason  of  nth 
yearly  hiring  of  a  dwelling-house  or  building,  or  of  land, 
or  of  both,  as  in  the  said  Act  expressed"  (6  Geo  4,  c 
57)  "  unless  such  house,  or  building,  or  land  shall  he 
actually  occupied  under  such  yearly  luring  in  the  sme 
parish  or  township  by  the  person  hiring  the  sane  for 
the  term  of  one  whole  year,  at  the  least,  and  auks 
the  rent  for  the  same,  to  the  amount  of  10L  *t  the 
least,  shall  be  paid  by  the  person  hiring  the  same." 
The  facts  of  the  case  show  that  he  was  not  teaantef 
the  premises.  There  was  no  renting  of  the  book- 
[Cromptox,  J. — It  seems  difficult  to  say  that  he  ** 
as  regards  the  house  anything  mors  than  the  struct 
of  the  stewards.]  Nor  was  any  settlement  gsined  bj 
the  payment  of  the  parochial  taxes,  as  it  is  neeesw! 
also  under  that  head  of  settlement,  the  party  mart  ^ 
the  premises. 

Kingdom,  for  the  appellants,  was  called  upon.— The 
minister  has*  a  fixed  residence  and  cannot  be  rnowd 
for  twelve  months.  [Cromftok,  J.— That  does  a* 
make  him  the  more  a  tenant]  The  stewards  tab  the 
house  as  agents  for  him ;  he  is  rated  to  the  poor-ate, 
and  is  tenant  for  all  practical  purposes. 

Cbomttost,  J.— It  is  quite  clear  that  the  pauper's 
father  did  not  occupy  as  tenant  It  was  certainly  ** 
Che  custom  to  remove  under  a  twelvemonth,  but  be 
may  have  beeu  removed ;  if  •  he  paid  the  rent  he  w* 
repaid  it.    He  therefore  gained  no  settlement 

Hill,  J.  concurred. 

Judgment  for  the  nsswa*** 
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SlICDOX  A3CD  OTHKUS  P.   BANKS. 
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Feb.  7  and  8. 

SlXDOX  AND  OTHERS  P.   BANKS. 

ftksdly  society — Treasurer — Action  against  to  recover 
balance-r-Sumtuary  jurisdiction  of  justices. 

The  trustees  of  a  frUnaly  society  may  sue  in  the 
Superior  Courts,  to  recover  from  the  treasurer  of 
tie  society  moneys  received  by  him  and  not  paid 
over,  ana  they  are  not  confined  to  the  summary 
procedure  before  justices,  provided  by  Ute  18  cf  19 
He*,  c  63,  s.  40. 

This  was  an  action  commenced  in  the  County  Court 
ami  removed  by  certiorari  into  this  court,  brought  by 
the  trustees  of  the  Friendly  Society  of  Hustings  to 
recover  from  tho  defendant  30/.,  as  money  had  and 
received  for  the  use  of  tho  society* 

Plea  3. — That  the  cause  of  action  was  a  matter  in 
dispute  between  the  plaintiffs  as  trustees,  and  the 
defendant  as  a  member  of  the  society,  and  was  directed 
by  the  statute  to  be  decided  by  justices  of  the  peace. 

At  the  trial  it  appeared  that  the  defendant  was  a 
member  of  the  society,  which  was  founded  in  1815,  and 
whose  rules  were  duly  certified  by  the  Registrar  of 
Friendly  Societies  under  the  10  Geo.  4,  c.  56.      From 
1853  to  April   1856  the  defendant  held  the  office  of 
treasurer  of  the  society,  when  he  ceased  to  be  treasurer, 
bat  remained  a  member  until  the  12th  June  follow- 
ing, when  for  misconduct  he  was  struck  off  the  books 
of  the  society,  under  rule  53 ;  but  in  1859  he  was  rein- 
stated as  a  member  of  the  society.     The  moneys  in 
question  were  received  by  the  defendant  in   1853,  but 
the  fact  wns  not  discovered  by  the  society  until   1856, 
ud  on  the  12th  June  1856  a  formal  demand,   in 
writing,  of  payment  of  them  was  made  by  the  society. 
The  verdict  was  found  for  the  plaintiffs  for  30JL 
The  following  ore  the  material  rules  of  the  socictv : — 
Role  29.  If  any  dispute  shall  arise  as  to  the  legality 
or  payment  of  any  fine,  money,  or  allowance ;  or  as  to 
the  disqualification  of  a  member  at  the  time  of  his 
admission ;  or  between  any  officer  or  member,  or  any 
nominee  or  representative  laying  claim  to  the  effects  of 
•ay  deceased  member  ;  the  complaining  party  shall  be 
required  by  the  clerk  to  attend  at  the  next  committee 
aeeting,  and  all  cases  shall  be  decided  by  ballot ;  but 
m  member  shall  be  allowed  to  vote  where  a  brother  or 
other  relation  is  the  offending  or  aggrieved  party ;  and 
the  committee  are  to  demand  of  the  aggrieved  person 
»y  written  document  or  certificate  to  be  adduced  in 
proof  which   they  shall  require ;  and  if  the  parties 
complaining  do  not  attend  the  committee  and  produce 
the  written  evidence  required,  the  case  shall  be  consi- 
dered as  decided  against  the  officer,  nominee,  or  repre- 
sentative ;  but  if  after  the  decision  of  the  committee 
ti>e  manlier  or  ex-member,  nominee  or  representative, 
i»  not  satisfied  with  such  decision,  the  complaining 
Pty  shall  give  notice  thereof  to  the  clerk,  according 
to  form  No.  1 1,  and  the  matter  in  dispute  shall  be 
referred  to  and  finally  decided  by  two  of  her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  borough  of 
Hastings ;  and  it  shall  be  lawful  for  the  justices,  on 
complaint  being  made  to  them  of  any  refusal  or  neglect 
to  comply  with  the  rules,  orders  and  regulations  of  the 
soety  by  any  member,  to  summon  the  person  against 
*hom  the  complaint  is  made,  to  appear  at  the  time 
*nd  place  named  in  the  summons ;  and  upon  his  ap- 
pearance, or  in  default  thereof  upon  due  proof  of  the 
?*rice  of  such  summons,  it  shall  be  lawful  for  the 
justices  to  proceed  to  hear  and  determine  the  said  com- 
print according  to  these  rules;  and  if  they  shall 
adjudge  any  sum  of  money  to  be  paid  by  snch  person 
*g»nst  whom  such  complaint  shall  be  made,  and  if 
**h.  person  shall  not  pay  such  sum  of   money  to  the 
Ptnon  and  at  the  time  specified  by  such  justices,  they 
S"U  proceed  to  enforce  their  award  by  causing  such 
w™,  together  with  a  sum  for  costs  not  exceeding  10f., 
*  be  levied  by  distress,  or  by  distress  and  sale  of  the 


moneys,  goods,  chattels,  securities  and  effects  belonging 
to  the  said  party  :  (10  Geo.  4,  c  56,  as.  27  and  28.) 

Rule  31  provides  that  six  members  shall  be  chosen  as 
trustees,  and  that  the  trustees  shall  elect  one  of  their 
own  number  annually  to  be  treasurer. 

Rule  32  provides  that  the  treasurer,  trustees,  or  any 
officer  shall  not  be  liable  to  make  good  any  deficiency 
which  may  arise  in  the  funds,  unless  such  persons  shall 
have  declared  by  writing  under  their  hands,  deposited 
and  registered  in  like  manner  with  the  rules,  that  they 
are  willing  so  to  be  answerable ;  and  it  shall  be  lawful 
for  such  person  to  limit  his  or  their  responsibility  to 
such  sum  as  shall  be  specified  in  any  such  instrument 
or  writing,  when  required  to  give  bond  or  security  by 
the  committee ;  provided  that  the  trustees,  treasurer, 
and  every  other  officer  shall  be  personally  responsible 
and  liable  for  all  moneys  actually  received:  (10  Geo. 
4,  c  56,  sect.  21,  22.) 

Rule  53  enacts  (among  other  things)  that  any  mem- 
ber receiving  any  moneys  on  account  of  the  society  mis- 
applying the  same,  or  any  part  thereof,  or  keeping  it 
for  his  own  private  use,  or  otherwise  than  as  herein 
directed,  the  member  so  offending  shall  be  excluded  and 
sued  for  the  deficiency,  pursuant  to  Act  10  Geo.  4,  c. 
56,  s.  25. 

The  following  are  the  material  enactments  of  the 
Friendly  Societies  Acts : — 

Sect.  27  of  the  Friendly  Societies  Act,  10  Geo.  4r 
c.  56,  enacts,  that  provision  shall  be  made  by  one  or 
more  of  the  rules  of  every  such  society,  to  be  confirmed 
as  required  by  this  Act,  specifying  whether  a  reference  of 
every  matter  in  dispute  between  any  such  society  or  any 
person  acting  under  them  and  any  individual  member 
thereof  or  person  claiming  on  account  of  any  member, 
shall  be  made  to  snch  of  his  Majesty's  justices  of  the* 
peace  as  may  act  in  and  for  the  county  in  which  such 
society  may  be  formed,  or  to  arbitrators,  to  be  appointed 
in  manner  hereinafter  directed.  And  if  the  matter  so  in 
dispute  shall  be  referred  to  arbitration,  certain  arbitra- 
tors shall  be  named  and  elected  at  the  first  meeting  of 
such  society  or  general  committee  thereof  that  shall  be- 
held after  the  enrolment  of  its  rules,  none  of  the  said 
arbitrators  being  beneficially  interested,  directly  or  indi- 
rectly, in  the  funds  of  the  said  society,  of  whom  a 
certain  number,  not  less  than  three,  shall  be  chosen  by 
ballot  in  each  such  case  of  dispute.  The  number  of  tho 
said  arbitrators  and  mode  of  ballot  being  determined  by 
the  rules  of  each  society  respectively,  the  names  of  such 
arbitrators  shall  be  dulv  entered  in  the  book  of  the  sai<r 
society  in  which  the  rules  are  entered  as  aforesaid,. 
&c,  &c 

In  July  1855  the  18  &  19  Vict.  c.  63,  was  passed 
to  amend  the  laws  relating  to  friendly  societies,  and  by 
sect.  1,  the  10  Geo.  4,  c.  56,  was  repealed,  except  as  to 
offences  committed,  or  penalties,  or  liabilities  incurred, 
&c.  before  the  commencement  of  that  Act,  which  came 
into  operation  on  Aug.  1,  1855. 

Sect.  22  of  the  Friendly  Societies  Act,  18  &  19  Vict, 
c.  63,  enacts,  that  every  such  treasurer  or  other  officer, 
whether  appointed  before  or  after  the  passing  of  this 
Act,  at  such  times  as  by  the  rules  of  such  society  he 
should  render  such  account  as  aforesaid,  or  upon  being 
required  to  do  so  by  the  trustee  or  trustees  of  such 
society,  or  by  a  majority  of  the  said  committee  of 
management,  or  by  a  majority  of  the  members  present 
at  a  meeting  of  the  said  society,  as  aforesaid,  within 
seven  days  after  such  requisition,  shall  render  to  the 
trustee  or  trustees  of  the  said  society,  or  to  the  said 
committee  of  management,  or  to  the  members  of  suck 
society  at  a  meeting  of  the  society,  a  just  and  true  ac- 
count of  all  money*  received  and  paid  by  him  since  Ire- 
last  rendered  the  like  account,  and  of  the  balance 
then  remaining  in  his  hands,  and  of  all  bonds  and  secu- 
rities of  such  society,  which  account  the  said  trustee  or 
trustees,  or  committee  of  management,  shall  cause  to 
be  audited  by  some  fit  and  proper  person  or  persons  by 
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them  to  bo  appointed,  and  such  treasurer,  if  thereunto 
required,  upon  the  said  account  being  audited,  shall 
forthwith  hand  over  to  the  said  trustee  or  trustees  the 
balance  which  on  such  audit  shall  appear  to  be 
due  from  him,  and  shall  also,  if  reqnired,  hand 
over  to  such  trustee  or  trustees  all  securities 
and  effects,  books,  papers  and  property  of  the  said 
society  in  his  hands  or  custody,  and  if  he  fail  to  do  so, 
the  trustee  or  trustees  of  the  said  society  may 
sue  upon  the  bond  aforesaid,  or  may  sue  such 
treasurer  in  the  County  Court  of  the  district,  or 
in  any  of  the  Superior  Courts  of  Common  Law,  or  in 
any  other  court  having  jurisdiction,  for  the  balance 
appearing  to  hare  been  due  from  him  upon  the  account 
last  rendered  by  him,  and  for  all  the  moneys  since 
received  by  htm  on  account  of  the  said  society,  and  for 
the  securities  and  effects,  bjoks,  papers  and  property 
in  his  hands  or  custody,  leaving  him  to  set  off  in  such 
action  the  sums  (if  any)  wliich  he  may  have  since  paid 
on  account  of  the  said  society,  and  in  such  action  the 
said  trustee  or  trustees  shall  be  entitled  to  recover 
their  fnll  costs  of  suit,  to  be  taxed  as  between  attorney 
and  client. 

Sect  40  of  the  Friendly  Societies  Act,  18  &  19 
Vict,  c  63,  enacts  that  every  dispute  between  any 
member  or  members  of  any  society  established  under 
this  Act,  or  any  of  the  Acts  hereby  repealed ;  or  any 
person  claiming  through  or  under  a  member,  or  under 
the  rules  of  such  society,  and  the  trustee,  treasurer,  or 
other  officer,  or  the  committee  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  such  society ;  and 
the  decision  so  made  shall  be  binding  aud  conclusive 
on  all  parties  without  appeal,  provided  that  where  the 
rules  of  any  society  established  under  any  of  the  Acts 
hereby  repealed  shall  have  directed  disputes  to  be  re- 
ferred to  justices,  such  disputes  shall,  from  and  after 
the  1st  Aiij?.  1855,  be  referred  to  and  decided  by  the 
County  Court  as  hereinafter  mentioned. 

A  rule  nisi  having  been  obtained  to  enter  the  verdict 
for  the  defendant  on  the  ground  that  the  action  was 
not  maintainable,  and  that  the  proceeding  before  justices 
pursuant  to  the  18  &  19  Vict,  c  63,  s.  40,  was  the 
onlv  reinedv, 

Denman  (Lush  wiih  him)  showed  cause. — The  claim 
by  the  trustees  in  this  action  docs  not  arise  upon  the 
rules  of  the  society,  but  is  a  matter  independent  of 
their  provisions,  being  a  claim  for  money  had  and  re- 
ceived by  the  defendant  to  their  use.  Sect.  40  of  the 
18  &  19  Vict,  only  relates  to  disputes  between  the 
society  and  the  mexbers  qua  members.  The  proviso 
at  the  end  of  sect.  40  is  repealed  by  21  &  22  Vict  c 
101,  s.  5,  which,  however,  does  not  apply  to  this  case. 
Sect  22  applies  to  fraudulent  misappropriation  of 
moneys,  &c.,  withholding  of  property  of  the  society ; 
and  although  there  might  be  grounds  for  saying  that 
the  defendant  has  brought  himself  within  that  clause, 
yet  at  the  trial  this  was  treated  on  both  sides  as  a  civil 
matter  only.  The  moneys  were  received  in  1853,  and 
it  may  be  urged  on  the  other  side  that  the  10  Geo.  4, 
c  56,  is  the  Act  which  applies  to  this  case.  The  27th 
section  of  that  statute  is  the  material  one  on  which  the 
other  side  rely.  The  object  of  that  provision  was  to 
save  expense  and  prevent  litigation,  but  the  language 
of  it  is  not  directed  to  the  case  of  officers  ceasing  to  i»e 
such  with  moneys  of  the  society  in  their  bands :  X^risp 
v.  Banbury,  8  Bing.  394  ;  Morrison  v.  Glover,  4  Ex. 
430  Doe  dem.  M orison  v.  Glover,  15  Q.B.  103; 
CutbiU  v.  Kingdom,  1  Ex.  494;  Reeves  v.  While,  17 
Q.B.  995.)  This  was  not  a  dispute  between  the  society 
and  defendant  as  an  individual  member  of  the  society 
at  the  time  the  claim  arose. 

J.  Brown  and  Archibald  in  support  of  the  rule. — 
It  is  not  material  to  decide  whether  the  10  Geo.  4,  c 
56,  or  the  18  &  19  Vict  c  63,  governs  this  case,  fur 
both  Acts  are  in  pari  materia,  and  the  corresponding 


put  upon  both.  This  was  a  dispute  between  the  society 
and  the  defeudant  as  a  member.  Although  treasurer, 
the  defendant  was  at  the  same  time  a  member  of  the 
society.  [Cromfton,  J. — Your  argument  must  extend 
to  the  case  of  trustees  or  other  officers  who  are  mem- 
bers.] It  does  so.  There  is  no  reason  why  the  word 
"  member"  in  sect  40  of  18  &  19  Vict,  should  be 
restricted  to  mere  members  who  are  not  officers.  It  is 
equally  desirable  to  have  cheap  and  expeditious  remedies 
against  the  treasurer.  The  section  is  wide  enough  to 
include  the  treasurer.  The  defendant  was  expelled 
from  the  society  on  the  ground  of  this  being  a  dispute 
between  him  and  the  society. 

Croxfton,  J. — I  am  of  opinion  that  this  rale 
ought  to  be  discharged.  The  question  depends  upon 
the  two  clauses  in  the  Acts  referred  to,  and  the  rah* 
of  the  society  cannot  alter  the  effect  of  them.  If  thr 
statute  directs  that  the  rules  of  such  societies  shall 
contain  certain  provisions,  and  they  do  not,  the  pro- 
ceedings must  still  be  regarded  in  point  of  law  as  if 
the  rules  did  contain  such  provisions.  We  bare  to 
sett  whether  the  common  law  remedy  by  action  b 
taken  away  in  this  case.  The  two  statutes  of  10 
Geo.  4,  c.  56,  s.  27.  and  18  &  19  Met  c.  63,  s.  40. 
are  in  pari  materia.  I  think  we  should  be  straining 
the  enactment  if  we  sajd  that  the  word  u  member  "  in 
those  sections  meant  "  treasurer w  or  **  trustee." 
Those  words  are  introduced  into  various  sections  when 
it  was  intended  to  include  such  persons  within  their 
provisions.  Sect.  24  of  18  &  19  Vict,  c  63,  is  a 
strong  provision  for  recovering  from  officers  and  mem- 
bers by  a  summary  and  speedy  process  before  justices 
moneys  and  securities  obtained  by  fraud,  or  withheld,  or 
wilfully  misapplied,  but  it  could  not  be  said  that  that 
provision  took  away  the  common  law  remedy  by  action. 
The  27  th  sect  of  10  Geo.  4,  c  56,  is,  however,  the  real 
clause  in  question,  and  that  is  confirmatory  of  thr 
viewth.it  it  is  expressly  restricted  to  individual  members 
of  the  society,  and  it  would  be  strange  to  say  that  tie 
word  "  member  "  therein  includes  "  treasurer  *  or 
11  trustee."  Sect.  25  empowers  justices  to  hear  cas^ 
of  fraud  similar  to  sect.  24  of  18  &  19  Met,  ud  to 
punish  by  fine  or  imprisonment,  which  prorata  i* 
quite  inconsistent  with  saying  that  all  disputes  can 
only  be  adjudicated  upon  according  to  sect.  27.  Sect. 
25  gives  another  mode  of  proceeding  in  such  cases,  and 
there  is  nothing  in  it  to  prevent  parties  from  takk: 
the  common  law  remedy  if  they  please.  Sect  22, 
which  makes  the  treasurer  and  other  officers  liable  fur 
moneys  actually  received  by  them,  does  not  contain  any 
restriction  as  to  the  mode  in  which  they  are  to  benuJf 
liable.  Then  as  to  sect  40  of  the  18  &  19  Met. 
c  63,  every  remark  made  upon  sect.  27  of  10 
Geo.  4,  c.  56,  is  applicable  to  this  eoactmeot: 
but,  if  anything,  sect.  40  is  still  more  free  from 
doubt.  Then  sect  27  of  10  Geo.  4,  clearly  puts  "  mem- 
ber "  in  contrast  with  "  trustee,  treasurer,  or  other 
officer  or  the  committee."  Sect  24  of  the  18  &  19 
Vict,  ia  an  analogous  section  to  sect  25  of  10  Geo.  4, 
as  to  punishment  of  fraud  and  withholding  of  mooer ; 
and  sect.  20  is  analogous  to  sect  22  of  the  10  Geo.  4, 
as  to  the  responsibility  for  moneys  actually  received  by 
trustees.  Then  comes  sect.  22  of  the  18  &  19  Vict, 
which  regulates  the  mode  in  which  the  treasurer  b  to 
account  It  was  argued  that  the  proceedings  under 
this  section  was  the  only  mode  in  which  the  treasurer 
could  be  proceeded  against  That  section  points  out 
the  way  in  which  the  treasurer  is  to  render  his  accounts 
and  on  failure  to  pay  over  the  balance,  empowers  the 
society  to  sue,  and  gives  the  society  costs  as  between 
attorney  and  client.  But  when  no  account  is  required 
to  be  rendered,  it  is  idle  to  say  that  you  cannot  sue 
without  adopting  the  course  pointed  out  by  sect.  21 
On  the  whole,  it  is  not  made  out  to  my  mind  that  the 
enactment  in  question  applies  to  treasurers  and  trustee*, 


is  so  similar  that  the  same  construction  is  to  be  |  and  that  should  be  clearly  made  out  in  order  to  take 
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away  the  common  law  right  of  action,  and  therefore  I 
think  this  rale  ought  to  be  discharged. 

Hill,  J. — I  am  of  the  same  opinion.  The  first 
question  that  arises  is,  whether  the  case  depends  on 
the  statute  of  18  &  19  Vict.  c.  63,  or  the  10  Geo,  4. 
c  56.  The  statute  of  18  &*19  Vict,  came  into  opera- 
tion in  Aug.  1855,  and  by  the  first  section  repealed 
the  10  Geo.  4.  c  56,  save  and  except  as  to  any  offences 
committed  or  penalties  or  liabilities  incurred,  or  bond 
or  security  given,  or  proceedings  taken  under  the  same 
Itffaro  the  commencement  of  this  Act.  It  has  been 
cowestftd  that  the  right  of  action  in  this  case  was  a 
rabfeisting  right  of  action  when  the  statute  of  Victoria 
came  into  operation,  and  that  the  10  Geo.  4  was 
therefore  saved  as  to  this  case  by  the  above  proviso. 
I  do  not  see  that  it  is  clear  that  thin  is  a  liability  under 
the  statute  of  10  Geo.  4,  and  if  it  were  necessary  to 
give  an  opinion  upon  the  point,  I  should  say  that  the 
tfatatc  18  &  19  Vict  is  the  one  that  governs  this  case. 
Tlii*,  however,  is  unimportant,  because  the  two  statutes 
mi* pari  materia,  and  the  material  sections  in  each 
are  very  nearly  the  same  in  point  of  language.  The 
question  to  be  considered  is,  was  this  a  dispute  between 
the  society  and  a  member  theroof,  within  either  the 
27th  section  of  10  Geo.  4,  or  tho  40th  .section  of 
18  &  19  Vict.  ?  In  my  opinion  it  was  not  a  dispute 
vbhin  either  the  one  or  the  other  section.  The  object 
of  the  enactment  was  to  protect  the  property  of  each 
ncieties  by  providing  a  cheap  and  summary  remedy, 
tod  by  extending  the  remedies  of  such  societies  against 
thaw  who  might  convert  their  property.  It  appears 
to  me  that  it  would  be  extending  the  meaning  of  the 
sections  far  beyond  the  attention  to  make  them  appli- 
cable to  treasurers,  or  trustees,  or  officers,  who  might 
tare  become  possessed  of  the  property,  and  misappro- 
priated it  or  refused  to  hand  over  the  same  when 
called  upon  to  do  so.  That  does  not  appear  to  me  to 
beadiapnte  between  an  individual  member  and  tbe 
society.  The  sections  referred  to  show  that  it  was 
intended  to  give  cumulative  remedies  against  such 
proms  as  the  treasurer,  trustees  and  similar  officers. 
For  these  reasons  I  am  of  opinion  that  our  judgment 
thoold  be  for  the  plaintiff,  and  that  this  rule  should 
be  discharged.  Rule  discharged. 

Saturday,  Jan.  26. 
Beg.  v.  Aulton. 
Weights  and  measures— 5  if  6  Will.  4,  c.  63— 
Unstamped  eartlienware  cups. 
Unstamped  cups  and  vessels  of  eartltenware  or  other 

material  ordinarily  used  by  persons  in  the  course  of 

their  business  are  liable  to  be  seized  if  they  do  not 

correspond  with  the  Imperial  measures. 

Welsby  (j&treeten  and  Vaughan  Richards  with  him) 
ilxnred  cause  against  a  certiorari  to  bring  up  an  order 
of  the  quarter  sessions  of  Worcester,  confirming  a  con- 
fiction  of  the  justices  in  petty  sessions,  subject  to  a 
case  for  the  opinion  of  this  court. 

The  appellant,  before  and  at  the  time  of  the  seizure 
kreafter  mentioned,  was  a  licensed  victualler  and 
retailer  of  beer  in  Dudley,  in  the  county  of  Worcester, 
*nd  »old  beer  to  customers  out  of  the  house,  and  to 
astomers  to  drink  in  the  house,  the  beer  in  the  latter 
case  being  supplied  sometimes  outside  the  bar,  some- 
times within  the  bar,  and  sometimes  in  the  parlour. 

The  respondent  Henry  Burton  is  the  inspector  of 
*tights  and  measnres  for  the  district  of  Dudley.  On 
the  23rd  Aug.  1859  be  entered  appellant's  house  for 
the  purpose  of  examining  the  appellant's  measures,  he 
there  found  appellant's  wife,  and  told  her  that  he  was 
come  to  inspect  her  measures ;  she  thereupon  produced 
*  number  of  measures,  which  he  examined  and  found 
to  be  correct.  On  a  shelf  in  the  bar,  on  the  left-hand 
ade,  apart  Irora  those  measures,  were  nine  earthenware 
**!».  The  inspector  said  to  the  appellant's  wife,  "  I 
anst  try  those  also."  She  said,  "  They  are  cups,  and 
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we  only  use  them  for  the  parlour ;  you'll  not  find  them 
measure."  The  inspector,  however,  insisted  upon  try- 
ing them,  and  they  were  handed  to  him.  He  tested 
them  with  the  measure  found  by  the  sessions  to  be  a 
copy  of  the  Imperial  pint  measure,  and  found  them  to 
contain  three  quarters  of  a  quartern  less  than  the  said 
measure.  These  cups  were  without  stamp  or  mark.  Tho 
same  price  was  charged  for  the  beer  sold  in  them  as  in 
the  stamped  pint  measures,  but  some  of  the  witnesses 
stated  that  when  beer  was  supplied  to  them  in  those 
cups  they  did  not  suppose  that  they  were  receiving  a 
full  pint;  whilst  other  witnesses  said  that  when  they  were 
served  with  beer  in  those  cups  they  meant  to  have,  and 
thought  they  were  getting,  a  pint  of  beer,  for  which 
they  were  paying  the  usual  full  price.  The  inspector 
seized  the  said  cups  as  being  unjust  measures,  and 
caused  an  information  to  be  laid  against  the  appellant 
to  recover  tho  penalties  alleged  to  have  become  payable 
by  reason  of  his  having  unjust  measures  in  his  posses- 
sion. 

The  case  came  on  for  hearing  before  the  justices  on 
the  5  th  Sept.  then  following,  when  the  appellant  was 
convicted  and  adjudged  to  pay  the  penalty  of  9s.  and 
costs. 

On  appeal  to  the  quarter  sessions,  it  was  contended 
for  the  appellant,  first,  that  the  conviction  was  bad 
for  not  stating  an  adjudication  as  to  the  costs  and 
mode  of  enforcing  payment  thereof — (this,  point  was  now 
abaudoned);  secondly,  that  unstamped  earthenware 
jugs  or  drinking  cups,  ordinarily  used  as  measures,  are 
not  measures  within  the  meaning  of  the  28th  section 
of  the  5  &  6  Will  4,  c  63. 

The  court  of  quarter  sessions  overruled  the  objections 
and  found,  that  the  cups  in  question  had  been  ordinarily 
used  by  the  appellant  as  pint  measures,  but  that  he 
had  not  otherwise  represented  them  to  be  pint  measures. 

If  the  court  should  be  of  opinion  that  either  objec- 
tion should  prevail,  the  conviction  to  be  quashed;  other- 
wise to  be  confirmed. 

5  &  6  Will.  4,  c  63,  ss.  6,  12,  21,  28;  and  Wash- 
ington  v.  Young,  5  Ex.  403,  were  referred  to. 

Keane  {Chance  with  him),  contra,  was  called  on  in 
support  of  the  rule. — This  conviction  is  not  supported 
by  the  facts  of  the  case.  These  earthenware  cups  do 
not  purport  to  be  measures.  The  report  of  Washington 
v.  Young  is  incorrect ;  the  reference  should  have  been 
to  sect.  28  instead  of  sect  21.  [Cromptox,  J.— The 
judgment  in  that  case  is  conclusive  ;  it  is  an  inva- 
riable rule  that  although  we  might  be  of  a  different 
opinion,  we  never  interfere  with  a  decision  in  point ; 
we  are  confined  to  the  law,  and  nnless  yon  can  show 
there  was  no  evidence,  we  must  hold  that  the  decision 
is  right  J. 

Ckoxpton,  J. — I  am  of  opinion  that  the  case  re- 
ferred to  is  exactly  in  point,  and  I  also  think  it  good 
law.  The  words  of  the  Act  are  large,  and  we  are 
bound  by  that  decision. 

Hill,  J. — I  think  we  are  bound  by  that  case,  and 
I  also  think  it  well  decided.  I  think  a  person  ordi- 
narily using  measures  which  do  not  correspond  with 
the  Imperial  measure  is  liable  to  the  penalty. 

Rule  discharged— Conviction  affirmed,  (a) 

Wednessday,  Jan.  23. 
Thornk  (appellant)  v.  Colson  (respondent). 
Stage-plays — Duologue— 6  $  7   Vict.  c.  68. 
A  dramatic  performance  (a  duologue')  by  two  persons, 
is  a  stage-play,  within  the  meaning  of  the  6  $7 
Vict.  c.  68. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43,  upon  a  dismissal  of  an  information  laid  under 

(a)  But  tbey  must  be  represented  as  such ;  that  is  to  aayt 
they  must  be  used  as  measures.  A  glass  of  ale  or  a  cup  of 
beer  may  be  sold  as  suck,  although  not  of  the  right 
capacity. 

2  ;j 
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the  6  &  7  Vict.  c  68,  for  unlawfully  keeping  a  plaoe 
of  public  resort  for  the  public  performance  of  stage- 
plays  : — 

The  case  stated  that — 

At  a  petty  sessions  of  her  Majesty's  justices  of  the 
peace  for  the  borough  of  Margate,  in  the  county  of 
Kent,  hoi  den'  at  the  town-hall  in  the  said  borough,  on 
the  21st  Aug.  I860,  the  defendant  Jacinth  Colson,  of 
Margate  aforesaid,  professor  of  music,  appeared  before 
us,  the  undersigned  James  Standing,  Esq.,  mayor  of 
the  said  borough,  Thomas  Blackbnrne,  William  Fro- 
ward  Gilder,  George  Yeates  Hunter,  and  Richard  Jen- 
kins, Esqrs.,  the  justices  then  present,  to  answer  an 
information  of  Richard  Samuel  Thorne,  the  lessee  of 
the  Theatre  Royal,  Margate,  aforesaid,  for  that  the  said 
Jacinth  Colson,  on  the  22nd  Ang.  instant,  in  the 
said  borough,  did  unlawfully  keep  a  certain  place  of 
public  resort  for  the  public  performance  of  stage-plays 
and  entertainments  of  the  stage,  without  authority  by 
virtue  of  letters  patent  from  her  Majesty,  or  licence 
from  the  Lord  Chamberlain  of  her  Majesty's  household, 
or  her  Majesty's  justices  of  the  peace  for  the  said  bo- 
rough of  Margate,  within  which  said  borough  the  said 
place  of  public  resort  is  situate  (the  same  place  not 
being  a  booth  or  show  excepted  from  the  operation  of 
the  statute  in  that  behalf),  and  the  said  parties  respec- 
tively being  present,  the  said  charge  was  duly  heard 
by  us,  and  upon  such  hearing  we  dismissed  the  infor- 
mation. And  whereas  the  said  Richard  Samuel  Thorne 
hath,  pursuant  to  the  provisions  of  the  before-men- 
tioned statute,  given  us  notice  and  required  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds  of 
our  determination  at  the  hearing  of  the  said  informa- 
tion, in  order  that  he  might  take  the  opinion  of  the 
said  Court  of  Q.  B. : 

Now  we,  the  said  justices,  pursuant  to  such  notice 
and  the  provisions  of  the  statute  aforesaid,  do  hereby 
state  and  sign  such  case  as  follows : — 

It  was  proved  to  our  satisfaction  at  the  hearing  of 
the  said  information,  that  the  defendant  was  the  rated 
owner  and  occupier,  and  paid  the  rates  of  a  place,  called 
the  London  Bazaar,  wherein  toys  and  fancy  articles  are 
usually  sold,  and  situate  in  the  High-street  of  the  said 
borough,  and  while  the  alleged  stage  performance  was 
going  on,  the  walls  of  the  said  bazaar  were  fitted  up 
round  with  the  toys,  &c,  and  which  were  visible, 
although  they  appeared  to  be  put  out  of  the  way,  and 
not  exposed  as  at  other  times. 

There  was  no  proof  that  the  defendant,  who  was  in 
London  at  the  time,  had  himself  let  his  place  to  the 
performers,  but  his  attorney  admitted  that  his  client's 
wife  had  done  so  in  his  absence. 

It  was  further  proved  that  on  Wednesday,  the  22nd 
Aug.  inst,  two  of  the  witnesses,  after  payment  of  Is. 
each  at  the  door,  were  presented  by  the  money-taker 
with  a  bill  of  the  performance,  and  admitted  to  such 
place;  these  bills,  which  are  alike,  were  tendered  in 
evidence  by  the  informant's  attorney,  and  admitted  by 
the  defendant's  attorney,  and  to  one  of  them  we  have 
marked  our  names  and  annexed  it  to  this  case,  that  the 
court  may  in  its  discretion  refer  thereto.  It  anuounoes 
for  performance  at  the  London  Bazaar  aforesaid,  on 
Aug.  16,  17,  18,  20  and  22,  M  by  royal  authority  and 
command,  a  new  and  fashionable  drawing-room  enter- 
tainment— Not  quite  so  Fast,  or  Errors  Redeemed— A 
Story  of  the  Heart  Scene  1.  Room  at  the  Hotel, 
Cambridge.  Scene  2.  The  Heroine's  Boudoir.  Scene  3. 
A  fashionable  Drawing-room  in  London.  Scene  4.  The 
wedding  characters,  personated  by  Miss  Rosina  Pennell 
and  Mr.  Reginald  SL  Clair."  A  descriptive  list  of  these 
characters,  which  appear  to  be  fourteen  in  number, 
follows,  and  after  setting  out  some  favourable  descrip- 
tions of  criticisms  on  the  entertainment,  apparently 
extracted  from  newspapers,  the  bill  concluded  thus:— 
"  Reserved  scats  (Ktalls),  3*.;  second  seats,  2#.; 
vea,  Is." 


It  was  likewise  proved  by  the  evidence  of  two  wit- 
nesses that  there  was  then  iu  part  of  the  said  place  or 
bazaar  a  stags,  with  a  curtain  across  it ;  that  a  little 
musio  had  been  played  on  the  piano,  a  bell  rung,  and  the 
curtain  raised ;  that  the  different  characters  set  forth  in 
the  bill  were  personated  by  two  people  calling  them- 
selves Rosina  Pennell  and  Reginald  St  Clair,  and 
that  they  went  off  the  stage  and  came  on  agaia 
several  times  together  and  separately  j  that  they  ap- 
peared in  several  different  costumes,  and  represented 
several  different  characters  when  on  the  stage,  some-  i 
times  speaking  in  soliloquy  and  sometimes  holding  a 
dialogue  with  each  other  on  the  stage  for  ten  minutes 
at  a  time ;  and  that  a  song  was  sung  by  the  said 
Rosina  Pennell,  she  accompanying  herself  on  the  piano ; 
that  about  eighty  people  were  present  to  witness  the 
performance;  that  Reginald  St  Clair,  in  one  of  his 
characters,  appeared  as  the  sincere  lover  of  the  lady. 
and  in  another  as  one  seeking  after  her  money,  aod 
that  in  the  course  of  the  performance  he  proposed  mar- 
riage to  the  lady. 

One  of  the  witnesses,  Thomas  MacKnight,  who  de- 
scribed himself  as  an  author  by  profession,  and  in 
the  habit  of  attending  theatres,  stated  that  he  hid 
attended  the  performance  on  the  evening  of  the  22od 
instant,  and  in  his  opinion  it  was  an  entertainment  of 
the  stage,  but  that  he  did  not  consider  himself  a  skilled 
witness,  and  that  Mr.  and  Mrs.  German  Reed's  enter- 
Uinment  was  much  the  same  as  this. 

Another  witness,  Nelson  Lee,  the  lessee  of  the  City 
of  Loudon  Theatre,  who  has  been  for  thirty  years  en- 
gaged as  a  proprietor  or  manager  of  theatres,  and  who 
had  been  present  for  a  short  period  at  the  said  per- 
formance, said  that  it  appeared  to  him  to  be  the  com- 
mencement of  a  farce ;  that  it  was  what  he  bad  always 
understood  to  be  called  duologue,  and  a  performance  of 
the  stage;  and  that  duologues  are  occasionally  repre- 
sented on  the  stage ;  that  Mr.  and  Mrs.  Howard  Past 
and  Mr.  and  Mrs.  German  Reed's  entertainment* 
were  duologues;  that  similar  entertainments  were 
given  in  London  theatres  in  Passion-week;  that  be 
had  seen  duologues  which  were  parts  of  fares  eat 
down. 

And  whereas  upon  the  evidence  before  us,  we  the 
justices,  upon  the  evidence,  considered  that  the 
said  performance  was  not  a  stage-play  within  the 
meaning  of  the  Act  6  &  7  Vict  c  68. 

We  dismissed  the  information  on  the  following 
grounds: 

Firstly,  that  the  Act  6  &  7  Vict  e.  68,  being  » 
penal  statute,  requires  to  be  strictly  interpreted,  sod 
that  as  the  word  "  duologue  "  does  not  appear  amoos 
the  stage  entertainments  enumerated  in  the  23rd  ac- 
tion, we  did  not  consider  it  to  be  a  stage-play. 

Secondly,  that  as  the  witness  Nelson  Lee  had  stated 
that,  although  he  considered  such  a  performance  *, 
that  given  in  the  defendant's  bazaar  to  be  an  entertain- 
ment of  the  stage,  he  admitted  that  such  performance* 
were  given  in  London  theatres  during  Passion-week— a 
time  when  we  believe  it  would  be  unlawful  to  perform 
stage-plays  thereon— we,  the  justices,  in  oonsequenee 
of  such  admission,  concluded  that  other  managers  ct 
London  theatres  must  differ  in  opinion  from  the  raid 
Nelson  Lee,  and  that  they  could  not  consider  sach 
entertainments  to  be  stage-plays.  A  further  deabt 
being  thus  raised  in  our  minds,  we  felt  it  incumbent  to 
give  the  defendant  the  benefit  of  soch  doubt 

If  the  court  should  be  of  opinion  that  we  the  justices 
were  correct  in  the  dismissal  of  the  information,  the 
same  is  to  stand ;  if  not,  a  conviction  is  to  be  returned 
under  the  2nd  section  of  the  Act  for  regulating  theatres 
er  such  other  proceedings  taken  as  the  court  shall 
direct. 

By  the  6  &  7  Vict  c  68,  s.  1 1,  it  is  enacted  "  that, 
except  as  aforesaid,  it  shall  not  be  lawful  for  any  per- 
son  to  have    or  keep  any  house  or  other  place  w 
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public  resort  in  Great  Britain  for  the  public  per- 
formance of  stage-plays  without  .  .  licence 
from  ...  the  justices  of  the  peace  as  hereinafter 
provided/'  &c* 

By  sect  23  it  is  enacted  "  that  in  this  Act  the  word 
'  stage-play '  shall  he  taken  to  include  every  tragedy, 
oumedy,  farce,  opera,  burletta,  interlude,  melodrama, 
pantomime,  or  other  entertainment  of  the  stage,  or  any 
put  thereof,'1  &c 

Poland  now  appeared  for  the  appellant,  and  con- 
tended that  the  justices  were  wrong,  for  that  a  duo- 
krrtie  is  as  much  a  stage-play  aa  a  performance  by  a 
greater  number. 

Into,  Q.  C.  contra. — There  is  a  fatal  defect  in  this 
information,  for  it  is  laid  against  the  owner  of  the  pre- 
mises, and  the  case  itself  states  that  there  was  no 
proof  that  he  had  himself  let  the  place  to  the.  per- 
formers. The  2nd  section  is  directed  only  against  the 
manager.  [Poland. — That  point  is  not  raised  by  the 
cue.  Cromptoh,  J. — It  may  be  doubted  whether  or 
nut  the  defendant  was  liable  for  the  act  of  his  wife  in 
letting  the  premises.  You  cannot  say,  Mr.  Lush,  that 
this  was  not  a  stage-play  within  the  interpretation 
clause.]    I  cannot  contend  that  it  is  not. 

Cromitox,  J. — Then  let  the  case  go  down  again 
to  the  justices  to  be  reheard  with  reference  to  the  lia- 
bility of  the  defendant,  with  our  intimation  that  it  is  a 
Uageplay  within  the  Act 

To  be  relteard  by  the»justices.(a) 

Thursday,  Jan,  24. 
Rem.  v.  Rkcoudek  of  Leeds. 
Tkcjtuticet  of  the  borough  of  L.  made  an  order  for 
the  removal  of  a  pauper  from  L    to  A.,  notice  of 
appeal  was  given  by  the  overseen  of  A,  to  Ute  sessions 
of  the  county  in  which  L.  was  situate,  instead  of  to 
the  borough  sessions,  and  on  discovering  their  error 
a  letter  teas  written  one  day  before  the  holding  of  the 
borough  sessions,  abandoning  the  notice,  whtrtujwn 
ike  respondents  attended  at  the  last-named  sessions, 
nnd  obtained  an  order  for  their  costs: 
tidd,  that  the  recorder  for  the  borough  ofL.  had  juris- 
diction to  make  such  order,  and  that  under  the  above 
circumstances  the  respondents  were  entitled  to  their 
costs. 

Uaule  showed  cause  against  a  rule  for  a  certiorari 
to  bring  up  an  order  of  the  Recorder  of  Leeds,  with  a 
view  to  its  being  quashed.  The  justices  of  the  bo- 
rough of  Leeds  made  an  order  for  the  removal  of  a 
pauper  from  Leeds  to  Applcthwaite  in  Somersetshire. 
Notice  of  appeal  was  given  by  tiie  overseers 
°f  Applethwaite  to  the  sessions  for  the  West 
Kiding  of  York,  instead  of  to  the  borough  of  Leeds 
sessions,  and  on  their  discovering  that  the  notice  should 
have  been  given  to  the  borough  sessions,  a  letter  was 
written  by  them  inquiring  whether  the  appeal  could  be 
heard  by  consent  between  the  parties,  and  if  it  could 
not,  declaring  their  intention  of  abandoning  the  notice. 
The  notice  was  given  on  the  18th  July,  on  the  28th 
Aug.  grounds  of  appeal  were  served,  and  on  the  9th 
Oct  the  above-mentioned  letter  was  written.  The  borough 
sessions  were  held  on  the  following  day,  viz.  10th  Oct., 
and  the  sessions  for  the  West  Riding  of  York  on  the 
Uth  Oct.  To  the  letter  abandoning  the  notice  of  ap- 
ptl,  respondents  replied  that  nothing  could  be  done 

(a)  This  Is  a  decision  of  great  Importance,  as  seriously 
tifectiag  a  very  large  class  of  popular  amusements,  such  as 
tboasof  Mr.  and  Mrs.  German  Reed,  some  of  the  Nigger 
■nsA  and  many  others  that  might  be  named.  In  snb- 
•tuns  this  ease  determines  that  any  dialogue  spoken  by  two 
or  more  persons  is  a  dramatic  performance.  Hence  the 
•band  consequence,  that  a  scene  of  a  play  read  to  an 
audience  la  dramatic  style,  the  same  voice  speaking  for  all 
te  characters,  is  not  within  the  law,  while  the  same  scene 
rad  by  two  persons  is  so. 


by  consent.  Under  these  circumstances  the  overseers 
of  Leeds  attended  at  the  borough  sessions  on  the  10th. 
Oct.  and  obtained  an  order  for  their  costs,  which  order 
it  was  now  sought  to  quash.  Reg.  v.  The  Recorder  of 
Liverpool,  15  Q.B.  1070,  and  Reg.  v.  The  Justices  of 
Buckinghamshire,  4  £11.  &  Bl.  259,  n.,  are  clear  de- 
cisions on  a  notice  such  as  was  here  given;  and  with  the 
light  thrown  on  its  validity  by  the  judgments  in  those 
cases,  the  appellants  might  safely  have  gone  to  the 
sessions  and  had  the  appeal  tried.  The  respondents 
were  therefore  bound  to  be  prepared,  and  the  letter 
written  on  the  9th  Oct,  the  day  before  the  borough 
sessions,  was  clearly  too  late  to  avoid  the  expense. 
The  notice  given  by  the  appellants  was  a  good  notice ; 
the  borough  sessions  had  jurisdiction,  and  the  respon- 
dents were  entitled  to  their  costs:  (8  &  9  Will.  3,  a  30, 
s.  3.) 

Shaw  contra. — The  order  for  costs  was  made  be- 
hind the  backs  of  the  appellants.  The  power  to  give 
costs  is  given  by  the  8  &  9  Will.  3,  c.  30,  s.  3,  and  12 
&  13  Vict.  c.  45,  s.  6.  Reg.  v.  The  Justices  oj  Salop, 
4  £11.  &  Bl.  257,  is  an  authority  in  favour  of  the  ap- 
pellants, and  is  distinguished  from  the  cases  cited,  in 
the  judgment  of  Lord  Campbell.  No  doubt  the  ap- 
pellants were  bound  to  pay  some  costs,  but  not  these 
costs,  and  the  recorder  had  no  jurisdiction  to  make 
the  order. 

Ckomptok,  J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  After  the  notice  given,  and  looking 
also  to  the  cases  referred  to  by  Mr.  Maule,  I  think  that 
the  parties  were  entitled  to  suppose  that  they  might 
be  called  on  to  appear  at  the  right  sessions,  that  is  to 
say,  the  sessions  for  the  borough  of  Leeds ;  they  had 
therefore  a  right  to  make  preparation,  and  to  incur 
costs.  The  letter  of  the  9th  Oct.  was  too  late,  and 
cannot  interfere  with  the  respondents'  right  to  recover 
costs  incurred  before  that  time.  I  think  it  clear  that 
the  recorder  had  jurisdiction,  and  this  rule  will  there- 
fore be  discharged,  but  without  costs. 

Hill,  J. — I  am  of  the  same  opinion.  We  could 
not  make  absolute  this  rule  without  saying  the  recorder 
had  no  jurisdiction.  Now  clearly  he  had ;  but  I  think 
there  is  good  ground  for  saying  that  the  conduct  of 
the  respondents1  attorney  was  disingenuous,  and 
therefore  the  rule  will  be  discharged  without  costs. 

Rule  discharged, 

Saturday,  Nov.  19. 

Batting  asi>  otiikrs  (appellants)  v.  The  Bristol 

ajtd  Exeter  Railway  Company  (respondents). 

Railway — Conviction  for  obstructing  the  tine — Intent 

to  obstruct* 
By  sect.  211  of  the  6  Will  4,  c.  36  (private)  (lite 
Bristol  and  Exeter  Railway  Company's  Act)  it  is 
enacted  "  That  if  any  person  .     .     .   shall  do  any 
act,  matter,  or  thing  to  obstruct  the  free  passage  of 
the  said  railway  or  any  part  thereof  J"  he  shall  be 
liable  to  ascertain  penalty  : 
Held,  that,  to  render  a  party  liable  under  this  section, 
he  must  have  intended  to  have  committed  the  obstruc- 
tion complained  of. 
Where  therefore  a  person  was  crossing  the  railway  at 
a  crossing  which  he  had  a  rig  fU  to  use  with  a  waggon 
laden  with  timber,  and  the  waggon  got  accidentally 
hitched  witf.  the  gate-post,  and  a  collision  occurred 
with  it  and  a  train  whilst  it  was  so  hitched  t 
Held,  that,  although  the  party  was  guilty  of  careless- 
ness, yet,  as  he  did  not  intend  to  create  an  obstruction 
he  was  not  liable  to  a  penalty  under  the  foregoing 
section. 

This  was  a  case  stated  under  the  20  &  21  Vict,  c 
43,  upon  a  conviction  by  justices,  of  the  appellants,  who 
were  charged  with  having  obstructed  the  free  passage 
of  the  Bristol  and  Exeter  Railway,  by  drawing  and 
placing  across  the  said  line  at  Bramforil  Speke  a  waggon 
loaded  with  timber,  which  by  the  local  Act,  6  Will.  4, 
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c  36,  8.  211,  is  punishable  by  penalty  not  ex- 
ceeding KM.  nor  less  than  5&,  and  in  default  of 
payment  to  imprisonment  not  exceeding  three 
months. 

The  facts  as  they  appeared  in  evidence  were,  that 
the  defendant  Batting  is  the  occupier  of  an  estate  in 
Bramford  Speke,  Devon,  part  of  which  lies  on  one  side 
of  the  railway  and  pazt  on  the  other.  The  only  in- 
gress and  regress  to  and  from  one  of  Ids  fields  is  over 
a  level  crossing  on  the  railway,  at  a  place  appointed  for 
the  purpose  by  the  company.  Some  elm-trees  had 
been  felled  in  this  field,  and  the  defendant  Strong  was 
employed  to  draw  away  the  trees.  The  defendants 
Osborne  and  Wickers  are  Strong's  servants. 

On  the  22nd  May  Strong  and  his  two  men  were 
there  for  the  purpose,  with  a  timber-waggon  and 
horses.  They  loaded  the  waggon  with  two  elm-trees, 
with  which  they  were  about  to  cross  the  railway  at  the 
proper  place,  when  they  were  informed  that  a  train 
was  due,  and  were  cautioned  not  to  pass.  Defendant 
Batting  was  present  assisting.  He  sent  his  son  up  the 
line  to  see  if  the  train  was  coming,  with  instructions 
if  he  saw  it  to  hold  up  his  hands.  The  line  curves  a 
short  distance  above  the  crossing,  and  on  the  son's 
going  beyond  the  curve  he  saw  the  train  coming  on. 
The  two  defendants  Batting  and  Strong,  however, 
without  waiting  for  any  signal  from  the  son,  ordered 
the  two  other  defendants  Osborne  and  Wickers  to  take 
the  horses  and  waggon  across  the  railway,  which  they 
began  to  do,  and  as  they  drew  it  across  one  of  the 
hind  wheels  of  the  waggon  became  hitched  in  a  gate- 
post at  the  side  of  the  railway,  from  which  they  bad 
proceeded,  and  the  waggon  with  the  two  elm-trees  on 
it  thus  became  fixed  in  a  direct  line  across  the  railway, 
taking  up  the  whole  crossing.  The  men  were  using 
every  exertion  to  free  the  waggon,  but  could  not  do  it) 
and  after  some  minutes  the  train  catne  on.  It  was 
impossible  to  stop  it,  and  the  driver  seeing  a  collision 
inevitable,  kept  up  his  full  speed,  and  most  provi- 
dentially cut  through  both  the  elm-trees,  and  the  train 
passed  on  without  injury  to  life  or  limb,  damaging, 
however,  the  engine  very  considerably.  It  was  a  pas- 
senger train. 

It  was  elicited  by  the  defendants,  on  their  cross- 
examination  of  the  company's  servants,  that  the  trains 
did  not  always  keep  their  time ;  that  in  fact  they  were 
sometimes  an  hour  or  more  after  their  time,  and  it  was 
contended  that  persons  having  the  right  as  the  defen- 
dants had  of  using  this  crossing  on  foot  and  with  car- 
riages, are  not  obliged  to  wait  the  uncertainty  of  the 
passing  of  the  trams  ;  and  that  but  for  the  accidental 
locking  of  the  wheel  of  the  waggon  in  the  gate-post 
the  waggon  would  have  been  drawn  across  the  line 
before  the  arrival  of  the  train  ;  and  moreover,  that  the 
company  are  bound  to  keep  a  man  at  the  gates  of  the 
crossing. 

On  the  part  of  the  company  it  was  insisted  that  the 
defendants  knew  the  train  was  due,  and  that  instead  of 
sending  Batting  the  son  np  the  line  to  see  if  the  train 
was  approaching,  they  om^itto  have  waited  a  reason-, 
able  time  before  attempting  to  draw  over  so  unwieldy 
and  unmanageable  a  vehicle  as  a  loaded  timber-waggon; 
that  the  company  are  not  bound  to  keep  a  man  at  the 
gates  of  a  private  crossing ;  that  there  was  a  want  of 
proper  caution  in  the  use  of  the  crossing,  and  therefore 
the  defendants  were  guilty  of  obstructing  the  free  pas- 
sage of  the  railway  within  the  meaning  of  the  Act  ot 
Parliament 

The  justices  took  this  view  of  the  subject,  and  con- 
victed the  defendants  in  the  penalty  of  5L  each. 

By  the  Bristol  and  Exeter  Railway  Company's  Act 
(private),  6  Will.  4,  c.  36,  s.  211,  it  U  enacted  "  that 
if  any  person  shall  throw,  place,  or  wilfully  scatter  or 
drop  any  gravel,  stone,  rubbish,  or  other  matter  or 
thing  upon  any  part  of  the  said  railway  .  .  or  shall 
do  any  act,  matter,  or  thing  to  obstruct  the  free  passage 


of  the  said  railway,  or  any  part  thereof,  he  and  everr 
person  actually  or  constructively  aiding  or  assisting 
therein  shall  respectively  forfeit  and  pay  any  sua  not 
exceeding  ten  pounds  nor  less  than  five  pounds  for  every 
such  offence." 

Kinglake,  Serjt.  (J/.  Smith,  Q.C.  with  him)  appeared 
in  support  of  the  conviction. — He  referred  to  Reg.  v 
Holroyd,  2  Mo.  &  R.  339;  3  &  4  Vict  c  97,  s.  IS; 
14  &  15  Vict  c  19,  s.  6. 

Cockbl'RX,  G.  J. — I  am  of  opinion  that,  upon  the 
facts  of  the  case,  the  conviction  cannot  be  sustained. 
The  construction  of  the  Act  of  Parliament  is  certainly 
very  ambiguous,  but  I  can  quite  understand  that, 
though  a  person  has  a  right  to  cross  a  line,  yet,  if  be 
does  so  at  a  dangerous  time,  he  may  commit  a  serious 
offence.  The  question  is,  whether  or  not  that  offence 
is  set  out  in  that  Act  of  Parliament?  Now  here  the 
appellants  were  entitled  to  cross  the  line,  provided  thej 
did  so  at  a  reasonable  time.  Then,  did  they  intend 
to  obstruct  the  line  ?  It  is  not  so  found,  and  it  is  dear 
that  they  never  intended  that  there  should  be  any 
obstruction.  They  intended  to  get  safely  across,  and 
with  no  intention  of  obstructing.  They  obstructed  by 
a  pure  accident,  and  in  consequence,  instead  of  getting 
across,  their  waggon  remained  upon  the  line.  Therefore, 
notwithstanding  in  consequence  of  their  act  the  accident 
occurred,  it  was  not  with  any  intention  on  their  part 
That  the  act  was  a  negligent  one  I  agree ;  for,  as  trains 
are  liable  to  be  late,  and  there  was  a  curve,  it  was  only 
common  prudence  on  their  part  to  use  great  caatioa; 
bnt  whether  this  is  a  crimiual  or  merely  a  civil  injury 
is  another  matter.  Although,  therefore,  they  did 
something  which  had  the  effect  of  obstructing  the  fine, 
yet,  as  they  never  intended  it,  1  think  they  are  not  liable 
under  that  statute. 

Crompton,  J. — 1  think  the  fair  meaning  of  tbe  Act 
is,  that  they  should  do  something  which  they  mean  to 
be  an  obstruction. 

HilivT. — I  am  of  the  same  opinion.  The  question  is, 
whether  the  parties  who  were  exercising  a  right  of  cross- 
ing the  line,  but  were  doing  so  carelessly,  but  without  any 
intention  of  causing  an  obstruction,  were  guilty  whkui 
the  meaning  of  the  Act  I  am  of  opinion  that  they 
were  not  |_His  Lordship  hcie  read  the  section.]  Now  I 
construe  the  words  "  or  shall  do  any  act,  matter,  or 
thing  to  obstruct  the  free  passage  of  the  said  raihray'' 
to  mean  with  intent  to  obstruct,  for  I  think  that,  if* 
person  were  to  do  such  an  act  with  such  an  intention, 
he  would  be  guilty,  although  no  obstruction  may  i* 
fact  have  taken  place. 

Judgment  for  the  appeUant».{a) 


CROWN  GASES  RESERVED. 

Reported  by  Johx  Thowtjon,  Esq.,  B«rrt»t«r-at-Law. 

Saturday  ,  Jan.  19. 
(Before  Cockburzt,  CJ.,Wightmax  asd  Willujb 
JJ.,  Brajcwbll,  B.  and  Kbatjxo,  J.) 
Reg.  «.  Gkorob  Bbumxitt. 
Larceny— Lead fxed  to  a  budding — Bridauxtf 

ownership. 

Proof  by  an  agent  of the  receipt  of rents,  of  letting  <*• 

premises,  ordering  the  repairs  and  managing  (Acnro- 

pertg  generally  on  account  of  A.  A,  i*  ssfot^, 

evidence  of  title  in  A.  B.  without  prodndng  tk 

(a)  Bat  although  the  words  of  the  Act  may  not  be  ted 
Uterally,  so  as  to  Include  every  act  of  obatnietlo^wtyiennM 
not  groat  negligence  beheld  as  equivalent  to  intention  «• 
the  same  principle  as  m  manslaughter?  Hie  coarse  of  ar* 
gument  might  be  this:  The  law  assumes  an  intent  »* 
what  Is  done;  it  is  for  the  defendant  to  excuse  bhatnY  tt 
showing  that  his  Intent  was  otherwise  t  groa 
is  not  each  an  excuse,  for  a  man  is  bound  to  i 
diligence  to  avoid  an  infraction  of  the  km* 
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title-deeds,  ujxm  a  count   of  an  indictment  for 

stealing  lead,  the  property  of  A.    B.  fixed  to  a 

dwelling-house  of  the  said  A.  B. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  it  the  West  Riding  of  Yorkshire  Epiphany 
sessions  1861 : — 

The  prisoner  was  tried  before  me  at  Christmas 
general  quarter  sessions  of  the  peace  for  the  West 
Hiding  of  the  county  of  York,  holden  at  Wakefield  on 
the  1st  Jan.  1861,  on  an  indictment;  which  charged  him 
on  the  first  count  with  feloniously  ripping,  stealing  and 
carrying  thirty-one  pounds  weight  of  leaden  piping, 
the  property  of  John  Hope  Shaw  and  others,  then  and 
there  being  fixed  to  a  dwelling-house  of  the  said  John 
Mope  Shaw  and  others. 

On  the  second  count  with  feloniously  receiving  the 
same. 

On  the  third  count  with  stealing  thirty-one  pounds 
weight  of  leaden  piping,  the  property  of  Thos.  Wood, 
then  and  there  being  fixed  to  a  dwelling-house  of  the 
aid  Thomas  Wood. 

On  the  fourth  count  with  feloniously  receiving  the 
list-mentioned  lead. 

The  jury  found  a  general  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  nine  calendar  months'  im- 
prisonment with  hard  labour ;  but  was  admitted  to  bail 
until  the  opinion  of  the  Conrt  of  Criminal  Appeal 
could  be  had  on  the  following  cose. 

John  Barff,  a  justice  of  the  peace,  proved  that  ho 
nunaged  the  property  from  which  the  lead  in  the  third 
coQnt  of  the  indictment  was  stolen  for  his  nephew 
TIkk.  Wood,  who  resided  in  Patras  ;  that  he  ordered 
all  repairs,  received  the  rents  in  his  nephew's  absence, 
and  let  the  property  to  Mr.  Waite,  the  present  tenant ; 
that  prisoner  called  upon  him  on  the  Thursday  morn- 
ing before  the  robbery,  and  said  he  was  repairing 
Captain  Binstcad's  (a  neighbour's)  house,  and  that  the 
'pouts  of  Mr.  Wakes'  house  were  out  of  repair,  and 
i>kwl  witness's  leave  to  repair  them,  as  he  could  do  it 
cheaply;  that  witness  refused,  and  said  that  he  should 
order  his  own  workmen  to  do  the  work  if  repairs  were 
required. 

Counsel  for  the  prosecution  proposed  to  ask  Mr. 
Barff  whether  Thomas  Wood  was  owner  of  the  pre- 
mises in  question. 

The  counsel  for  the  prisoner  objected  to  this  ques- 
tion oa  the  ground  that  the  ownership  would  appear 
from  the  title-deeds,  the  best  attainable  evidence,  as  the 
fads  might  show  the  property  to  be  in  trust  for  Mr. 
Wood,  or  that  the  mortgagee  had  the  legal  title ;  in 
either  of  which  cases  Mr.  Wood  might  not  be  the  legal 
owner,  and  these  inferences  were  consistent  with  the 
evidence  of  Mr.  Barff,  or  Mr.  Wood  might  be  himself 
•o  agent  merely  of  a  third  party,  Mr.  Barff  acting  for 
him  in  his  absence. 

The  evidence  of  the  ownership  of  John  Hope  Shaw 
«d  others  to  the  property  in  the  first  count  men- 
tioned was  held  by  the  court  to  be  insufficient.  And 
the  court  held,  that  the  evidence  as  to  the  ownership 
of  Waite's  house  was  sufficiently  proved  to  be  in  Thos. 
Wood. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  re- 
(pested,  whether  the  evidence  of  Mr.  Barff  was  suffi- 
eent  to  prove  the  ownership  of  tho  property  in  Thos. 
Wood,  the  prosecutor.         J.  G.  Smyth,  Chairman. 

Campbell  Foster,  for  the  prisoner,  now  applied  to 
fa*?*  certain  evidence  given  at  the  triaj,  which  the 
chairman  of  the  sessions  had  declined  to  insert,  added 
to  the  statement  of  the  case,  and  which  it  was  con- 
taded  showed  conclusively  that  the  propertv  was  not  in 
Thomas  Wood. 

CocKBt'RK,  C.  J. — There  is  abundant  evidence 
«*tut  to  show  that  the  property  w  well  laid  to  be  in 
iVanaaWood.  The  objection  is  purely  of  a  tech- 
*ks1  nature,  and  you  now  ask  us  to  assist  you  in 
riaog  it  by  an  amendment.    We  refuse  to  6to  so. 


C.  Foster. — The  evidence  of  ownership  is  not  suffi- 
cient. There  w.-is  some  evidence  at  the  trial  that  Wood 
was  not  the  owner,  and  that  Barff  was  merely  the 
conduit-pipe  through  which  the  rents  were  received. 

Wiqhtmaw,  J.— Where  do  you  find  it  in  this  case  ? 

Cockuurx,  C.J. — The  objection  is  altogether  be- 
side the  merits  of  the  case.  The  prisoner  stole  the 
lead,  and  there  is  evidence  before  us  that  Wood  was 
the  owner. 

Williams,  J. — There  is  enough  evidence  of  title  to 
support  an  action  of  ejectment,  and  why  not  this 
conviction  ? 

C.  Foster.— In  Uex  v.  Htdchuison,  R.  &  R.  412, 
upon  an  indictment  for  stealing  poods  from  a  dissenting 
chapel,  the  second  count  described  them  as  the  pro- 
perty of  a  person  who  was  employed  to  take  care  of 
the  chapel,  kept  the  keys  of  the  chapel,  and  received  a 
salary  for  so  doing  ;  and  it  was  held  that  the  goods 
could  not  be  considered  as  belonging  to  the  chapel- 
keeper,  who  was  no  more  than  a  mere  servant  So  in 
this  case  it  may  be  inferred  that  Barff  and  Wood  were 
not  the  owners,  but  acted  only  as  the  agents forthc  owners. 

Waddy,  for  the  prosecution,  was  not  called  upon 
to  argue. 

Cockdurn,  C.  J. — It  appears  to  me  that  there  is 
only  one  inference  to  bo  drawn  from  the  circumstances 
stated.  On  the  evidence  before  us  the  property 
appears  to  be  well  laid  in  Wood.  The  receipt  of  rents 
is  prima  facie  evidence  of  a  seisin  in  fee.  A  man  is 
not  bound  in  such  a  case  to  produce  his  title-deeds. 
The  point  is  too  clear  for  argument. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 

Rico.  t*.  Philip  William  May. 
Embezzlement — Clerk  or  servant — Person  collecting 

orders  on  commission. 
The  prisoner  toot  informed  by  fetter  from  the  prosecu- 
tors that  for  all  business  he  did  for  them,  he 
would  be  allowed  a  commission.  It  was  his  duly  to 
account  to  the  prosecutors  for  any  money  he  might 
receive  for  them  immediately  on  the  receipt  of  it: 
Held,  that,  upon  this  evidence,  the  prisoner  was  not 
shown  to  be  a  clerk  or  a  servant  within  (he  7  $  8 
Geo.  4,  c.  29,  s.  47. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  at  the  Epiphany  Staffordshire  sessions  1861. 
At  the  recent  Epiphany  sessions  for  the  county  of 
Stafford,  Philip  Wm.  May  was  indicted,  for  that  he 
being  the  clerk  or  servant  of  the  Right  Hon.  Karl  of 
Granville  and  others,  feloniously  embezzled  on  the  1st 
Aug.  last  94JL ;  and  on  the  22nd  Sept.  37/.  15s.,  the 
moneys  of  his  employers. 

The  evidence  showed  that  the  prisoner  was  employed 
at  Newcastle-upon-Tyne,  in  Northumberland,  to  obtain 
orders  there  for  the  sale  of  iron  for  the  prosecutors, 
who  carried  on  business  at  Uanley,  in  Staffordshire,  as 
manufacturers  of  iron,  under  the  name  of  the  Shelton 
Bar  Iron  Company,  at  a  certain  commission  upon  the 
orders  which  he  should  obtain. 

This  employment  took  place  under  a  letter  from  the 
manager  of  the  prosecutor's  works,  of  which  the  fol- 
lowing is  a  copy : — 
11  Shelton  Bar  Iron  Works,  near  Stoke,  Staffordshire, 

19th  Sept.  1859. 
"  Mr.  P.  W.  May. 

"  Dear  Sir, — In  reply  to  your  letter,  we  axe  not  dis- 
posed to  appoint  any  agent  at  Newcastle,  but  for  all 
business  you  do  for  us  we  shall  be  happy  to  pay  you  a 
commission. 

"  We  expected  that  after  your  conversation  with  the 
writer  a  good  business  would  result. 

"  Yours  truly, 
"  Shelton  Bar  Iron  Company, 

14  W.  P.  Rodex. 
41 15.  Lisle»strcet,  Newcastle-upon-Tyne/' 
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The  manager  of  the  company,  Mr.  Rodcn,  was  not 
called  as  a  witness,  but  the  cashier  of  the  company, 
who  had  nothing  to  do  with  the  employment  of  such 
persons  as  the  prisoner,  said  that  a  person  who  like 
the  prisoner  got  orders  on  commission,  was  called  an 
agent  in  their  trade,  and  that  he  had  no  doubt  but 
there  was  some  other  letter  appointing  the  prisoner  an 
agent  for  the  prosecutors.  There  was  no  evidence  of, 
or  of  a  notice  to  produce  any  such  letter.  There  was 
not  any  evidence  to  show  whether  the  prisoner  was  em- 
ployed for  or  by  any  other  persons  than  the  prose- 
cutors. 

It  was  his  dnty  to  account  to  them  for  any  money 
which  he  might  receive  for  them  immediately  on  receipt 
of  it. 

On  the  1st  Aug.  last,  at  Newcastle-on-Tyne,  he 
received  on  account  of  the  prosecutors  the  sum  of  94£ 
from  persons  to  whom  he  had  sold  iron  for  them,  and 
on  the  2nd  Aug.  wrote  from  that  place  to  them  a 
letter  of  business,  in  which  he  did  not  mention  the 
receipt  of  this  sum,  and  on  the  22nd  Sept.  last,  at  the 
same  place,  he  received  another  sum  of  37 L  15*.  on 
their  account  also ;  and  on  the  29th  Sept.  wrote  from 
the  same  town  another  business  letter  to  the  prosecu- 
tors, in  which  he  did  not  mention  the  receipt  of  this 
second  sum.  Being  soon  afterwards  applied  to  on  be- 
half of  the  prosecutors  for  these  two  sums,  he  wrote 
from  the  same  place  to  them  two  letters  which  they 
received  through  the  post-office  in  Staffordshire,  and 
of  which  the  following  are  copies : — 

41  8,  Malton-terrace,  Newcastle,  Oct  28,  1860. 

"  W.  S.  Roden,  Ksq. 

44  Dear  Sir,— I  am  truly  sorry  and  ashamed  that  I 
have  taken  such  a  liberty  as  to  make  use  of  money 
received  on  account  of  the  Sheltou  Bar  Iron  Company, 
but  shall  in  *  short  time  be  able  to  remit  the  amount ; 
therefore  pray  of  you  to  pardon  such  conduct,  and 
prevent  any  unpleasant  proceedings,  which  I  own  would 
be  my  desert,  and  at  aaine  time  to  myself  and  family. 
I  should  have  replied  to  your  several  letters,  but  have 
delayed,  expecting  daily  to  make  up  the  sum.  Hoping 
that  you  accede  to  my  request, 

I  remain,  dear  Sir,  yours  truly 

14  P.  W.  May. 

41  P.S.  I  inclose  Mr.  Towards  acceptance,  which 
should  have  been  sent  before,  but  was  mislaid  on  his 
leaving  home,  and  only  returned  yesterday." 

44  8,  Malton-terrace,  Newcastle,  Oct.  31,  1860. 

41  Dear  Sirs, — I  am  sorry  that  such  is  the  upshot  of 
my  connection  with  you.  Pray  give  me  a  little  longer, 
and  my  brothers  at  Smyd  colliery,  adjoining  you,  will 
no  doubt  put  matters  right  If  my  money  does  not 
come  in  the  mean  time  legal  proceedings  would  spoil  it, 
and  prevent  me  getting  anything.  Therefore,  as  my 
earnest  desire  is  to  replace  all,  I  hope  you  will  not 
pursue  the  course  that  you  threaten. 
•  4I I  note  your  remarks  respecting  orders  in  future, 
and  hope  that  affairs  may  ultimately  show  a  better 
aspect  I  remain  your  obedient  servant, 

u  P.  W.  Mat. 

41  Messrs.  The  Shelton  Bar  Iron  Company." 

This  being  the  case  for  the  prosecution,  it  was 
objected  on  behalf  of  the  prisoner — 

First,  that  he  was  not  shown  to  be  a  clerk  or  ser- 
vant *to  the  prosecutors  within  the  meaning  of  the 
statute,  &c 

Secondly,  that  no  act  of  receiving  or  embezzling 
had  taken  place  within  the  county  of  Stafford. 

The  court  overruled  both  objections ;  but  on  the  jury 
returning  a  verdict  of  guilty,  postponed  passing  sentence 
until  the  next  adjourned  sessions,  in  order  that  the  pro- 
priety of  such  ruling  may  be  submitted  to  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved. 

If  either  objection  was  valid,  the  verdict  is  to  be  set 
side ;  if  not,  the  verdict  is  to  stand. 


The  prisoner  is  in  gaol  awaiting  judgment. 

Lichfield,  Chairman  of  Quarter  Sessions. 

Cockbcrx,  C.  J. — The  point  is,  whether  the  de- 
fendant was  a  clerk  or  servant  within  the  meaning  of 
the  statute.  This  is  the  case  of  a  person  going  about 
and  getting  orders  for  the  prosecutors  upon  which  Ik 
received  a  commission.  He  may  be  employed  by  fifty 
other  persons  to  do  the  same  for  them  in  their  businca. 
We  will  hear  the  counsel  for  the  prosecution. 

Kenealy  for  the  prosecution. — It  is  submitted  that 
the  prisoner  was  a  clerk  or  servant  within  the  statute. 
In  Carr't  case,  Russ.  &  Ry.  198,  the  prisoner  was 
employed  by  various  houses  as  a  traveller  to  get  orders 
and  to  receive  debts  and  had  a  commission  on  sin-h 
orders  and  debts ;  he  paid  his  own  expenses  and  <1k! 
not  live  with  any  of  his  employers  or  act  in  any  tf 
their  counting-houses.  S.  and  Co.  were  amoogst  hi< 
employers,  and  he  was  indicted  for  embezileuienM 
moneys  he  had  collected  for  them.  Upon  a  case  re- 
served the  judges  held  that  the  prisoner  was  their  tied 
within  the  statute.  That  case  is  not  distuigm>ta'  > 
from  the  present  There  the  prisoner  was  employ.] 
by  several  houses  at  the  same  time  in  a  similar  manzcr 
as  defendant  was  in  this  case. 

Cockburx,  C.  J. — In  the  case  of  a  tnmlkr. 
he  is  under  the  control  of  his  employers;  he  :> 
bound  to  go  here  and  there,  and  to  do  this  a. 
that  according  to  orders.  Here  the  prisoner  w* 
free  to  act  or  not,  and  not  subject  to  any  r^ 
control  as  seems  to  be  involved  in  the  relation  of  master 
and  clerk  or  servant  A  traveller  may  be  ordered  to 
go  to  Manchester  or  Newcastle,  and  to  do  this  or  tbit. 
It  could  not  be  contended  that  a  person  in  a  court} 
town  who  procures  persons  to  insure  their  lives  «iti< 
an  insurance  cotnpauy,  and  receives  a  commission  for 
so  doing,  is  the  clerk  or  servant  of  the  company.  He  b 
an  agent,  not  a  clerk  or  servant  It  must  be  estab- 
lished that  the  relation  of  master  and  servant  ensU 
Mere  the  prisoner  was  simply  a  commission  agent-  A 
traveller  in  once  sense  may  be  a  clerk. 

Kcnealtf. — Spencers  case,  Russ.  &  Ry.  299,  decile 
that  it  is  sufficient  to  establish  the  relation  of  uta&r 
and  servant  or  clerk,  if  the  prisoner  is  employed  w 
one  occasion  only  to  receive  money. 

Cockburm,  C.  J. — Suppose  a  merchant  Irving  '- 
London  writes  to  another  abroad,  and  says,  uAaT 
orders  you  send  will  be  shipped,  and  we  will  alk* 
you  commission.'1  Is  the  latter  a  clerk  of  the  mer- 
chant ? 

Wilt  jams,  J.— On  the  other  hand,  if  a  person  is 
employed  to  get  orders  and  to  receive  the  money,  and  i> 
paid  a  remuneration  in  respect  of  both  services,  I  think 
that  would  bring  the  case  within  the  statute  accord^ 
to  many  of  the  decisions,  but  here  it  is  not  stated  tin 
the  prisoner  was  engaged  to  receive  money. 

M'Alahon  for  the  prisoner. — In  Rex  v.  GoodboJf, 
8  Car.  &  P.  665,  Parke,  B.  said,  he  wished  that 
Carre  case  should  be  reconsidered.  In  Beg.  v.  ff  after. 
27  L.  J.  207,  M.  C. ;  S.  C.  8  Cox's  Crim.  Cas.  1,  uV 
prisoner  kept  a  refreshment  house,  and  was  empty*! 
by  the  prosecutors  to  get  orders  for  a  manure,  to  col- 
lect money  and  pay  it  over.  He  w*s  paid  by  commfc* 
sipn.  He  was  to  go  about  among  the  fanners  to  & 
orders,  but  no  definite  time  was  fixed  for  so  doing.  H* 
was  called  the  prosecutor's  agent  for  the  district  The 
prosecutors  had  a  store  under  the  prisoner's  cootrw. 
from  which  he  supplied  the  manure  upon  the  orders  he 
obtained.  In  order  to  obtain  the  security  of  a  guaran- 
tee society  for  the  prisoner's  conduct  it  was  arranged 
that  the  prisoner  should  have  a  salary  of  H  a  year. 
The  prisoner  having  got  into  arrears,  was  treated  as  a 
debtor  for  the  amount  The  prisoner  fraudulently  ap- 
propriated money  which  he  received  from  customer*, 
and  gave  a  false  account    It  was  held  that  Uw  en- 
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J.iice  showed  the  relation  of  principal  and  agont,  not 


that  of  master  and  servant. 
By  the  Court, 


Conviction  quashed. (a) 


Rkg.  r.  Henry  Moore. 
l/uceny — Finding  property — Appropriation — 
Felonious  intention. 
The  prosecutor  went  to  the  prisoner's  shop  to  have  his 
kair  cut,  and  he  also  made  a  purchase.  His  purse, 
containing  notes  and  gold,  were  in  a  coat  pocket, 
which  was  laid  on  a  chair  while  his  hair  was 
being  cut,  and  next  morning  he  missed  a  10& 
note  from  his  purse.  The  jury  found  that  the 
note  was  dropped  by  the  prosecutor  in  the  shop,  and 
that  the  prisoner  found  it,  and  tltat  at  the  time  he 
picked  it  up  the  prisoner  did  not  know,  nor  had  he 
itnsouable  means  of  knowing,  who  tlie  owner  was, 
but  that  he  a/ltrwards  acquired  knowledge  of  who 
the  owner  was,  and  after  that  converted  the  note  to 
hi*  own  use  ;  that  the  prisoner  intended,  when  he 
picked  up  tiie  note  in  tlie  shop,  to  take  it  to  his  own 
tue,  and  deprive  the  owner  of  it,  wltoever  that 
wot  might  be,  and  that  the  prisoner  believed  at 
tht  time  he  picked  up  the  note  that  the  owner  could 
he  found : 
Held,  that  upon  this  finding  the  pi  isoner  was  guilty  of 
larceny. 

Case  reserved  for  the  opinion  of  this  Court,  by  Mr. 
Commissioner  Kerr,  at  the  Central  Criminal  Court : — 
At  a  session  of  the  Central  Criminal  Court,  holdcn 
on  die  26th  day  of  Nov.  1860,  Henry  Moore  was  tried 
before  me  on  an  indictment  charging  him  in  the  first 
count  with  stealing  a  Bank  of  England  note  for  10/., 
the  property  of  David  McGregor,  and  in  the  second 
count  with  receiving  the  same,  knowing  it  to  have  been 
stolen. 

It  appeared  from  the  evidence  that  the  prosecutor 
vent  to  the  shop  of  the  prisoner  to  have  his  hair  cut, 
which  was  done  by  the  prisoner ;  that  the  prosecutor 
More  leaving,  purchased  some  hair-oil,  and  then  left 
the  shop.  When  ho  went  to  the  prisoner's  shop  the 
prosecutor  had  iu  a  clasped  purse  in  the  pocket  of  his 
great  coat,  which  he  carried  on  his  arm,  two  10/.  notes 
(iiix?  of  them  the  subject  of  the  indictment)  and  some 
P'M.  He  folded  his  great  coat  and  laid  it  on  a  chair 
vhile  his  hair  was  being  cut,  and  he  paid  for  tho  hair- 
fiil  from  the  purse  in  which  tho  notes  and  gold  were. 

Xext  morning  he  discovered  the  loss  of  the  10/.  note, 
>Ueged  to  be  stolen,  returned  to  the  prisoner's  shop, 
ttatai  to  the  prisoner  his  belief  that  he  had  lost  it  in 
tlw  shop,  and  offered  him  a  reward  of  3i  if  he  would 
Kttore  it.  The  prisoner  told  the  prosecutor  he  knew 
nothing  of  tho  note,  but  in  his  statement  before  the 
magistrate  he  explained  that  ho  had  given  gold  for  the 
We  the  same  day  that  the  prosecutor  lost  it,  bnt  was 
tfra'ul  to  explain  this  to  the  prosecutor  lest  he  should  be 
obliged  to  give  up  the  note  to  him. 

Kvidenco  was  called  in  snpport  of  the  prisoner's 
ttitonent,  that  he  had  given  gold  for  a  10/.  note  about 
the  time  of  the  loss  by  the  prosecutor  to  a  man  in  his 
(the  prisoner's)  shop,  and  it  was  proved  that  the  pri- 

(")  Till*  decision  it  qatte  Inconsistent  with  that  In  Carr's 
»e,  1  B.  a  R.  198.  where  a  person  taking  orders  and  re- 
rdring  payments  on  commission  was  held  to  be  a  nervant. 
The  judges  here  appear  to  have  treated  It  as  If  the  prisoner 
hftlbren  employed  simply  to  procure  orders,  overlooking 
tlie  explicit  definition  of  the  doty  undertaken  by  him  to  ac- 
count for  any  money  he  might  receive  for  his  employers  in*- 
**l*atflf  on  the  receipt  of  it.  Tills  appears  to  me  to  imply 
■adi  more  than  the  mere  relationship  of  a  commission 
Mtnr.  As  by  far  the  greatest  number  of  frauds  of  this  kind 
ve  committed  by  persons  employed  as  was  the  prisoner,  this 
fcfct  in  the  Uw  should  now  be  amended,  and  conversion  to 
hteown  nse  by  the  receiver  of  money  for  another  should  be 
made  s  misdemeanour. 


soner,  on  the  same  day  when  the  prosecutor  inquired 
after  the  note,  parted  with  it. 

The  jury  found  the  prisoner  guilty,  bnt  recommended 
him  to  mercy  on  the  ground  that  they  believed  the  note 
was  dropped  in  the  shop  and  found  by  him  there. 

Mr.  Best,  counsel  for  the  prisoner,  then  contended 
that  if  the  jury  believed  the  prisoner  to  have  found  the 
note,  they  ought  to  acquit. 

Whereupon  I  put  certain  questions  to  the  jury,  in 
answer  to  which  they  found — 

First,  that  the  note  was  dropped  by  the  prosecutor 
in  the  shop,  and  that  the  prisoner  found  it  there. 

Secondly,  that  the  prisoner  at  the  time  he  picked  up 
the  note  did  not  know,  nor  had  he  reasonable  means  of 
knowing,  who  the  owner  was. 

Thirdly,  that  he  afterwards  acquired  knowledge  of 
who  the  owner  was,  and  after  that  he  converted  tho 
note  to  his  own  use. 

Fourthly,  that  the  prisoner  intended,  when  he  picked 
up  the  note  in  the  shop,  to  take  it  to  his  own  use,  and 
deprive  the  owner  of  it,  whoever  that  owner  might  be. 

Fifthly,  that  the  prisoner  believed  at  the  time  he 
picked  up  the  note  that  the  owner  could  be  found. 

I  thereupon  directed  the  verdict  of  guilty  to  be 
entered  of  record,  and  reserved  for  the  opinion  of  thin 
court  the  question,  whether,  upon  the  above  findings, 
the  prisoner  was  properly  convicted. 

The  prisoner  remains  in  gaol  awaiting  judgment. 

R.  Malcolm  Kkrk, 
One  of  the  Commissioners  of  the  Central 

8th  Jan.  1861.  Criminal  Court. 

Sleigh  for  the  prisoner. — It  is  submitted  that  this 
conviction  ought  to  be  quashed.  In  order  to  convict 
the  prisoner  of  larceny,  it  was  essential  to  prove  these 
twe  ingredients :  first,  that  the  prisoner  intended  at 
the  very  time  ho  took  up  the  bank-note  to  appropriate 
it  to  his  own  nse ;  and  secondly,  that  he  had  then  the 
means  of  knowing  who  the  owner  of  it  was.  The 
merely  taking  np  lost  property,  although  with  tho  in- 
tention to  appropriate  it,  is  not  sufficient. 
'  Cockburn,  C..T. — Your  difficulty  is,  that  the  pri- 
soner knows  who  the  owner  is  before  he  converts  tho 
note. 

Sleigh. — That  does  not  make  it  a  felonious  con- 
version. In  Reg.  v.  Thurborn,  1  Den.  C.  C.  387,  S.C. 
nom.  Reg.  v.  Wood,  3  Cox  Crim.  Cas.  453,  it  was 
held  that  the  knowledge,  or  means  of  knowledge,  as  to 
the  owner  must  be  co-existent  with  the  fact  of  finding. 
A  mere  belief  in  the  inind  of  the  prisoner  that  the 
owner  can  be  found  is  not  enough.  In  Reg,  v.  Dixon, 
1  Dearsley,  C.C.  580,  S.  C.  7  Cox  Crim.  Cas.  35,  where 
one  question  led  to  the  jury  was,  whether  at  or  after 
the  time  of  the  finding  the  prisoner  believed  that  there 
was  not  reasonable  probability  that  the  owner  could  be 
traced ;  and  the  jury  answered  that  they  were  of  opinion 
that  the  prisoner  did  believe  that  the  owner  could  be 
traced ;  Jervis,  C.J.,  said :  "  It  does  seem  to  me  that 
it  was  left  to  the  jury  to  speculate  upon  what  was  in 
tho  mind  of  the  man,  without  any  facts  to  support  that 
speculation.*1 

Wigiitmax,  J. — In  the  present  case  the  prisoner, 
at  the  time  of  finding  the  note,  makes  up  his  mind  to 
deprive  the  owner,  whoever  ho  may  be,  of  the  property 
in  it,  and  he  does  know  who  the  owner  actually  is, 
before  he  converts  the  note.  In  Reg.  r.  Thurborn, 
Parke,  B.,  in  the  course  of  his  elaborate  judgment,  says : 
14  If  the  prisoner  had  taken  the  chattel  innocently  ,and 
afterwards  appropriated  it  without  knowledge  of 
the  ownership,  it  would  not  have  been  larceny,  nor 
would  it,  we  think,  if  he  had  done  so  knowing  who  was 
the  owner,  for  lie  had  the  lawful  possession  in  both 
cases,  and  the  conversion  would  not  have  been  a  tres- 
pass in  cither."  But  here  tho  original  taking  was  not 
innocent. 

Steigh.— Whether  the  original  taking  was  innocent 
depends  upon  whether  the  note  was  marked  or  not,  or 
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the  circumstances  of  the  finding  such  that  the  owner 
could  be  traced.  It  is  not  like  the  case  where  a  purse 
or  property  has  been  mislaid,  and  the  owner  may  pro* 
bably  be  expected  to  come  back  to  look  for  it.  Upon 
the  statement  in  this  case  the  note  is  found  by  the 
jury  to  have  been  absolutely  lost.  In  Reg.  v.  Dixon 
the  jury  found  that  there  was  a  reasonable  probability 
at  and  from  the  time  of  the  finding  that  the  owner 
could  be  traced,  and  that  the  prisoner  believed  that  the 
owner  could  be  traced.  That  finding  was  stronger  against 
the  prisoner  than  the  one  in  the  present  case,  and  yet 
the  court  quashed  the  conviction. 

Wilmams,  J. — In  Reg.  v.  Thurbom,  Parke,  B. 
puts  the  judgment  of  the  court  favourably  for  your 
client,  viz.,  that  whether  it  is  a  felony  or  not  docs  not 
depend  upon  what  is  pawing  in  the  mind  of  the  finder 
at  all,  but  he  lays  it  down  that  where  dominus  rerum 
uon  apparet)  the  subject-matter  is  incapable  of  being 
the  subject  of  larcency. 

WioimiAX,  J. — In  tho  present  case  you  must  add 
that  the  finder  took  up  the  note  animo furatulL 

Sleigh. — Even  assuming  that  the  prisoner  intended 
at  the  time  of  finding  the  note  to  appropriate  it  to  his 
own  use,  it  is  no  larceny  unless  he  had  then  the  means 
of  knowing  who  the  owner  was.  In  Reg.  v.  William 
Charles  Gtffard,  52  Central  Criminal  Court  Sessions 
Paper,  242,  the  prisoner  was  indicted  for  stealing  a 
10/.  bank-note,  and  the  defence  was  that  ho  found  it, 
and  that,  as  there  was  no  mark  upon  it  showing  to 
whom  it  belonged,  his  retaining  it  did  not  amount  to  a 
felony,  and  Crompton,  J.  directed  the  jury  that  if  they 
considered  the  prisoner  found  tho  note,  not  knowing 
whose  it  was,  and  not  having  the  means  of  knowing,  it 
was  their  duty  to  acquit  him. 

Cockbukx,  C.J. — Suppose  a  person  finds  a  valna- 
able  diamond  necklace — say  of  10,000/.  value  in  a 
ball  room,  and  takes  it  up  intending  to  keep  it,  who- 
ever the  owner  may  be,  would  that  not  bo  a  larceny  ? 

Sleigh.— -U  at  the  time  of  finding,  the  person  had 
the  means  of  knowledge,  it  would  be  larceny ;  but  if  he 
had  not  then  the  means  of  knowledge,  it  would  not  be 
larceny.  In  Reg.  v.  Christopher,  I  Bell's  C.  C.  27, 
8  Cox  Crim.  Cas.  91,  the  latest  case  on  this  subject,  it 
was  decided  that  where  a  person  finds  lost  property 
and  appropriates  it  to  his  own  use,  it  is  necessary,  in 
order  to  convict  him  of  larceny,  that  the  jury  should 
find  that  at  the  time  he  took  possession  of  the  property 
he  knew,  or  had  the  means  of  knowing,  who  the  owner 
was,  and  took  possession  of  it  with  the  felonious  intent 
to  appropriate  it  to  his  own  use. 

Williams,  J. — Suppose  a  sheep  strays  into  a  man's 
field,  and  the  man  kills  and  eats  it,,  not  knowing  the 
owner,  is  he  guilty  of  larccnv  ? 

Sletgh.—Xo. 

Cockuurx,  C  J. — In  Reg.  v.  Thurbom  Parke,  B. 
uses  this  language :  *'  To  prevent  the  taking  of  goods 
from  being  larceny,  it  is  essential  that  they  should  be 
presumably  lost ;  that  is,  that  they  should  bo  taken  in 
such  a  place  and  under  such  circumstances  as  that  the 
owner  would  be  reasonably  presumed  by  the  taker  to 
have  abandoned  them,  or  at  least  not  to  know  where  to 
find  them." 

Sleigh. — In  Reg.  r.  Dixon,  where  Reg.  v.  Thurborn 
was  cited,  the  jury  found  that  the  prosecutor  had  not 
abandoned,  and  that  the  prisoner  believed  he  had  not 
abandoned,  his  right  to  the  money.  Iu  Reg.  v.  Christo- 
pher, Channell,  B.  said :  u  In  Reg.  v.  Dixon,  in  which 
Reg.v.  Thurbom  was  referred  to,  it  was  held,  that  if  a  man 
find  lost  property  and  keep  it,  and  at  the  time  of  finding 
it  have  no  means— no  immediate  means — of  discovering 
the  owner,  he  is  not  guilty  of  larceny  because  he  after- 
wards has  means  of  finding  him,  and  nevertheless  re- 
tains the  property  to  his  own  use."  And  Hill,  J.  said : 
14  Two  things  must  be  made  out  in  order  to  establish  a 
charge  of  larceny  against  the  finder  of  a  lost  article. 
First,  it  must  be  shown  that  at  the  time  of  finding  he 


had  the  felonious  intent  to  appropriate  the  thing  to  hi* 
own  use.  The  other  ingredient  is,  that  at  the  tioie  of 
finding  he  had  reasonable  ground  for  believing  that  th» 
owner  might  be  discovered,  and  that  reasonable  belief 
may  be  the  result  of  a  previous  knowledge,  or  may 
arise  from  the  nature  of  the  chattel  found,  or  from  then 
being  some  name  or  mark  upon  it;  but  it  is  not  sufficient 
that  the  finder  may  think  that  by  taking  pains  the 
owner  may  be  found.  There  must  be  the  iumediait 
means  of  finding  him.n 

Cockburx,  C  J. — The  facts  were  very  dhTem)t  to 
those  in  this  case.  Here  the  prisoner  keeps  a  shop,  a  ca*- 
tomer  comes  in,  takes  out  his  purse  and  drops  a  bank- 
note out  of  it ;  the  prisoner  must  know  that  the  cus- 
tomer will  come  back  to  inquire  about  it.  Can  it  be 
said  that  ho  has  not  the  means  of  knowing  who  the 
owner  may  lie  ? 

Sleigh. — There  is  no  finding  in  this  case  to  rapport 
the  view  just  put.  Belief  which  may  be  unfounded, 
and  means  of  knowledge,  are  different  things. 

WioimiAX,  J. — Is  there  any  reported  case  in  wliitl 
all  the  facts  found  in  this  case  liave  been  cotnbinrti? 
There  are  oases  in  which  one  or  other  of  them  lw* 
existed  separately. 

Sleigh.— So.  Here  there  is  no  finding  incousbtflit 
with  the  position  that  this  was  lost  property. 

Cockburx,  C.J. — If  the  findings  in  this  case  dairt 
amount  to  larceny,  the  law  is  more  lax  than  I  take  it 
to  be. 

The  rest  of  the  Court  concurring, 

Conviction  a/bwd. 


COURT   OF   EXCHEQUER. 

Reported  by  F.  Uailet  and  R.  M  CuLLOcn,  Esq*.,  uanis.er*. 

at-Law. 


Tuesday*  Jan.  29. 
Ex  parte  Tiik  Deputy  Coroner  of  Middlesex. 
Deputy  coroner — Privilege  from  arrest  teles  » 
execution  of  the  dntie*  of  hie  <'ffice- 
A  coroner  s  deputy  ie  privileged  from  arreU  icta 
engaged  in  the  duties  of  the  office  of  coroner. 
fJuddleston,  Q.  C.  moved,  on  behalf  of  the  depot? 
coroner  for  Middlesex,  who  had  been  arrested  by  the 
sheriff  this  morning  when  on  his  way  to  the  office  of 
the  coroner,  where  he  was  going  to  get  the  neeessar? 
papers  and  other  documents  necessary  to  enable  him 
to  discharge  his  duty  of  deputy  coroner,  for  holdiu; 
certain  inquests  to-day,  that  such  deputy  coroner  mar 
be  discharged  out  of  custody,  on  the  groind  that  be  va» 
privileged  from  arrest  wheu  in  execution  of  the  dot* 
of  his  office.    The  applicant  was  duly  appointed  depslj 
coroner  under  the   6  &  7  Vict,  c  83,  "An  Act  to 
amend  the  law  respecting  the  duties  of  coroners ;"  a*i 
in  Jervis  on  Coroners  (2nd  edit,  p.  88),  it  is  said: 
u  Although  there  is  no  express  adjudication  npon  the 
subject,  it  would  seem  from  principle  that  oorooew  are 
privileged  from  arrest  while  in  the  execution  of  their 
judicial  duties.     The  privilege  from  arrest  of  saiw» 
and  witnesses  connected  even  with  a  civil  causa  is  »* 
confined  to  an  attendance  npon  the  Superior  Cowls  of 
Law,  but  extends  to  every  tribunal  established  for  or 
connected  with  the  administration  of  justice ;  and  the 
Superior  Courts  have  uniformly  manifested  an  menta- 
tion to  extend  rather  than  confine  this  exemption,  that 
parties  might  not,  from  the  fear  of  arrest,  be  deterred 
from  attending  the  place  of  trial.     The  same  reasos 
which   exempts  from  arrest  the  judges  and  officers 
of   the    Superior    Courts,    would    seem    equalij  ta 
apply  to  coroners,  the  administration  of  whose  odkf 
concerns  as  well  the  interest  of  the  prerogative  as  of 
the  subject,  and  who  ought  not,  therefore,  to  be  in- 
terred by  an  apprehension  of  arrest  from  executing  * 
openly  as  occasion  may  require.    In  a  late  case  Uus 
question  arose  incidentally  at  Xisi  Priifc,  in  an  acihw 
against  the  sheriff  of  Staffordshire  for  not  arresticg  a 
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coroner.  On  behalf  of  the  plaintiff  it  was  proposed  to 
show  that  several  inquests  had  been  held  by  the  coroner 
between  the  delivery  of  the  writ  by  the  sheriff  and  the 
return  of  the  writ,  when  Gaselee,  J.,  before  whom  the 
cause  was  tried,  expressed  bis  opinion  that  no  coroner 
could  be  arrested  eundo,  morando,  vel  redeundo  for  the 
purpose  of  taking  an  inquest."  [Martin,  B.  referred 
to  CaUahtm  v.  Tvis*  9  Ir.  Law  Rep.  422,  where  it 
appeared  that  a  coroner  was  arrested  while  engaged  in 
gammoning  a  jury  for  the  purpose  of  holding  two  in- 
(putts,  and  waa  discharged.  J  If  the  coroner  is  privi- 
leged from  arrest  while  in  the  execution  of  the  duties 
ef  his  office,  so  also  is  his  deputy,  f  Martin,  B.— 
Y« ;  he  is  entitled  to  be  discharged  under  the  circnm- 
staoces,  and  the  better  course  would  perhaps  be  to 
drew  up  the  role  at  once,  as  the  deputy  coroner  and  the 
officer  are  now  here;  or  the  sheriff  may  be  sued  for  an 
empe.J 

Gray  (amicus  curia)  mentioned  Brown  v.  Compton, 
8T.  R.424,  as  an  authority  that  no  such  action  could 
be  maintained. 

The  Court  ordered  the  prisoner  to  be  discharged. 


COUBT  OF  QUEEN'S  BENCH. 

Reported  by  Joaw  Tbohmow,  T.  W.  Saundbss,  and  C.J.  B. 

Ksqn,  Barrlsters-at-Law. 


Tuesday,  Jan.  29. 
Reg.  v.  Justices  of  Surrey. 

Jfykvag—Road  mads  ai  the  expense  of  a  railway 
company—Proposed  dedication  to  public — Certifi- 
cate of  justices. 

Justices,  after  the  parish  had  resolved  that  a  road 
proposed  to  be  dedicated  to  the  public  was  of  suffi- 
cient utility,  were  called  upon  to  certify  that  it  was 
made  in  conformity  to  the  Highway  Act,  5  <f  6  Will 
4,  c.  50,  s.  23.  They  refused  to  grant  their  certi- 
ficate, being  of  opinion  that  it  was  but  a  part  of  a 
road,  which  in  another  part  was  not  of  the  requisite 
vidth; 

Bda\  that  the  justices  were  right  in  their  decision. 

T.  Jones  moved  for  a  mandamus  to  certain  justices 
of  Surrey,  commanding  them  to  certify,  pursuant  to 
the  5  &  6  Will.  4,  c  50,  s.  23  (Highway  Act),  that 
»  highway  had  been  made  in  a  substantial  manner  and 
ef  the  width  required  by  the  Highway  Act. 

It  appeared  that  the  road  in  question  was  made  by 
the  Sonth-Eastern  Railway  Company  adjacent  to  the 
fetion  at  Red-hill,  Surrey;  that  the  line  of  railway 
tt  this  spot  was  formed  upon  an  embankment  which 
at  the  road  in  question  into  two  parts ;  the  two  parts 
onimonicated,  however,  with  each  other  by  a  tunnel 
through  the  embankment.  There  was  no  objection  to  the 
width  of  the  two  parts  of  the  road  on  either  side  of  the 
railway,  but  the  tunnelled  part,  though  a  carriage  way, 
TO  not  of  the  requisite  width.  The  justices,  when  called 
3pm  tocertiry  under  the  5  &  6  Will.  4,  c  50,  s.  23,  as  to 
<perts  not  under  the  tunnel,  declined  to  give  their 
certificate,  being  of  opinion  that  the  whole  of  the  three 
puts  formed  but  one  road,  and  the  part  under  the 
3uu)el  oot  being  of  the  requisite  width,  and  doubting 
their  jurisdiction  to  certify  as  to  part  only,  although 
*  vestry  meeting  had  been  held,  and  a  resolution 
pttsed  that  the  road  was  of  sufficient  utility  to  justify 
fa  being  kept  in  repair  at  the  expense  of  the 
parish. 

Sect  23  of  5  &  6  Will.  4.  c.  50.  enacts,  "  That  no 
road  or  occupation  way  made,  or  hereafter  to  be  made, 
by  and  at  the  expense  of  any  individual  or  private 
F*reoa,  body  public  or  corporate,  nor  any  roads  already 
*t  oat,  or  hereafter  to  be  set  out  as  a  private  driftway 
<ff  horsepath,  in  any  award  of  commissioners  under 
an  Indosure  Act  shall  be  deemed  or  taken  to  be  a 
highway  which  the  inhabitants  of  any  parish 
*hiU  be  compellable  or  liable  to  repair,  unless  the 
[Mao.  Cas.] 


person,  body  politic  or  coporate,  proposing  to  dedi- 
cate such  highway  to  the  use  of  the  public  shall 
give  three  calendar  months'  previous  notice  in  writing 
to  the  surveyor  of  the  parish  of  his  intention  to  dedi- 
cate such  highway  to  the  use  of  the  public,  describing 
its  situation  and  extent,  and  shall  have  made  or  shall 
make  the  same  in  a  substantial  manner  and  of  the 
width  required  by  this  Act,  and  to  the  satisfaction  of 
the  said  surveyor  and  of  any  two  justices  of  the  peace 
of  the  division  in  which  such  highway  is  situate  in 
petty  sessions  assembled,  who  are  hereby  required,  on 
receiving  notice  from  such  person,  or  body  politic  or  cor- 
porate, to  view  the  same  and  certify  that  such  highway, 
has  been  made  in  a  substantial  manner,  and  of  the 
width  required  by  this  Act,  at  the  expense  of  the  party 
requiring  such  view,  which  certificate  shall  be  enrolled 
at  the  quarter  sessions  holden  next  after  the  granting 
thereof ;  then  and  in  such  case  after  the  aaid  highway 
shall  have  been  used  by  the  public  and  duly  repaired 
and  kept  in  repair  by  the  said  parson,  body  politic  or 
corporate,  for  the  «pace  of  twelve  calendar  months, 
such  highway  shall  for  ever  thereafter  be  kept  in  repair 
by  the  parish  in  which  it  is  situate.  Provided  never- 
theless, that  on  receipt  of  such  notice  as  aforesaid  the 
surveyor  of  the  said  parish  shall  call  a  vestry  meeting 
of  the  inhabitants  of  such  parish,  and  if  such  vestry 
shall  deem  such  highway  not  to  be  of  sufficient  utility  to 
the  inhabitants  of  the  said  parish  to  justify  its  being  kept 
in  repair  at  the  expense  of  the  said  parish,  any  one 
justice  of  the  peace,  on  the  application  of  the  said  sur- 
veyor, shall  summon  the  party  proposing  to  make  the. 
new  highway  to  appear  before  the  justices  at  the  next 
special  sessions  for  the  highways  to  be  held  in  and  for 
the  division  in  which  the  said  intended  highway  shall  • 
be  situate,  and  the  question  as  to  the  utility  as  afore- 
said of  such  highway  shall  be  determined  at  the  dis- 
cretion of  such  justices." 

Jones, — The  justices  were  wrong  in  their  decision. 
The  question  is,  whether  or  not,  by  reason  of  the  road 
under  the  railway  not  being  of  sufficient  width,  the 
other  roads  on  either  side  of  the  railway  which  are  of 
sufficient  width  can  be  said  to  be  highways  within  the 
meaning  of  the  23rd  section  ?  It  is  submitted  that 
they  can,  and  that  the  justices  ought  to  have  certified 
as  to  them. 

Blackburn,  J. — Is  it  not  for  the  justices  to  be 
satisfied  that  they  are  highways  ? 

Cromptox,  J. — The  justices  say  that  these  three 
parts  ought  to  form  but  one  highway.  The  railway 
company  cut  up  what  ought  to  be  one  highway  into 
two  parts,  with  a  narrow  part  between  them.  A  mere 
certificate  that  so  much,  specifying  the  part  by  mea- 
surement, was  according  to  the  Act,  would  amount  to 
nothing. 

Jones. — There  was  no  road  where  the  way  goes 
under  the  tunnel. 

WiGimcAX,  J. — This  was  one  continuous  road,  and 
the  middle  of  it  was  not  of  the  requisite  width.  You 
propose  to  have  the  justices'  certificate  for  each  end. 
Is  that  within  the  statute  ? 

Jones. — These  parts  are  not  the  less  highways  in 
point  of  law  on  that  ground.  In  Bateman  v.  Black, 
21  L.  J.  406,  Q.B.,  it  was  decided  that  a  public  high- 
way may  in  point  of  law  exist  over  a  place  which  ia 
not  a  thoroughfare. 

Wightman,  J. — No  doubt  it  is  a  highway,  but  is  it 
such  as  that  the  justices  aie  bound  to  give  the  certificate 
contemplated  by  sect  23  ?  Can  you  break  up  what 
is  really  but  one  highway  into  several  parts,  and 
require  a  certificate  of  justices  for  each  part  ? 

Cromtton,  J. — Can  you  ask  them  to  certify  that 
these  parts  are  two  distinct  roads  ?  They  refuse,  on 
the  ground  that  they  are  but  one  ro:id. 

Jones. — The  company  cannot  close  up  the  part 
under  the  tunnel.  It  is  dedicated.  If  it  were  closed 
up,  the  justices  would  be  bound  to  give  certificates  for 
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the  two  parts  on  either  side  of  the  railway.  The 
company  made  the  road,  which  is  two  miles  long,  as 
landowners. 

WioHtmas,  J.— I  am  of  opinion  that  a  rale  ought 
not  to  he  granted.  The  question  is,  whether  the  road  is 
ao  made  as  to  make  it  incumbent  on  the  justices  to 
grant  their  certificate  under  sect.  23.  It  is  admitted 
that  a  certain  part  of  the  road  is  of  the  requisite  width, 
that  a  certain  other  part  is  not  of  the  requisite  width, 
and  that  the  remaining  part  is  of  the  requisite  width. 
It  is  contended  that  the  two  parts  of  the  requisite  width 
constitute  two  distinct  roads,  hut  I  am  of  opinion  that 
it  was  not  competent  for  the  railway  company  to  split 
the  road  up  into  fragments  such  as  these,  and  to  call 
each  a  separate  highway,  for  the  purpose  of  obtaining 
the  certificate  of  the  justices  and  making  the  roads 
repairable  by  the  parish. 

Crompton,  J. — I  am  of  the  same  opinion.  It  does 
not  appear  to  bo  any  reason  why  the  justices  should 
grant  their  certificate,  that  the  parish  has  assented  to 
the  proposed  dedication.  The  Act  says  that,  besides 
obtaining  the  assent  of  the  parish,  the  justices  are  to 
give  their  certificate  that  the  new  road  is  made  in  a 
substantial  manner  and  of  a  certain  width,  and  to  their 
satisfaction.  The  justices  very  properly  go  to  look  at 
what  the  rood  proposed  to  be  dedicated  is,  and  on  a  view 
they  raise  the  objection.  It  was  really  asking  the 
justices  to  treat  the  two  ends  of  the  road  as  the  road. 
I  think  the  justices  were  quite  right.  It  would  be 
evading  the  Act  if  parties  could  do  this. 

Hux  and  Blackburn,  JJ.  concurred. 

*  Rule  refined. 

Thursday,  Jon.  31. 
Turnidok  (appellant)  r.  Shaw  (respondent). 
Thame*  Conservancy  Act  1857. 

By  30  Geo.  2,  c.  21,  #.  5,  for  the  preservation  of  the 
fishery  of  the  Thames  and  the  Medway  within  the 
jurisdiction  of  the  mayor  of  London  as  conserrator ; 
the  mayor  »  deputy,  the  water  bailiff  and  his  assist- 
ants are  empowered  to  enter  any  boat,  <$*c.  and  seize 
spawn,  fry,  brood  offish,  <fc. ;  and  by  sect  6  per- 
son* obstructing  them  are  liable  to  a  penalty  of  102., 
and  by  sect.  11  an  appeal  against  convictions  is  given 
to  the  Court  of  Conservancy. 

The  Thames  Conservancy  Act,  20  <J  21  Vict.  c.  cxhnt. 
s.  52,  transferred  to  the  new  corporation  created  by 
that  statute,  called  the  Conservator*  of  the  River 
Thames,  the  powers,  authorities,  rights  and  pri- 
vileges of  the  Queen  and  the  corporation  of  London 
in  relation  to  the  conservancy,  and  the  regulation  and 
preservation  of  the  Thames,  and  the  rivers,  streams 
and  watercourses  within  the  fiow  and  refiow  of  the 
tides  of  the  said  rivers.  Sect.  76  imposes  a  penalty 
of  til.  on  persons  opposing  any  officer  in  the  due 
execution  of  the  Act: 

Held,  that  the  powers  given  to  the  Mayer  of  London  to 
appoint  persons  assistants  in  exercising  the  powers 
given  to  the  water  baitifare  powers  relating  to  the 
conservancy  of  the  Thames,  and  are  consequently 
transferred  to  the  Conservators  of  the  Thames  by  the 
20<f21  Viet: 

Held,  further,  that  the  penalty  of  \0L  imposed  by  the 
30  Geo.  2,  c.  21,  s.  6,  did  not  attach  to  persons  ob- 
structing the  assistants  appointed  by  the  Conservators 
of  the  Thames  under  20  £  21  VicL: 

Held,  further,  that  the  penalty  of  U  imposed  by 
20  £  21  Vict.  c.  cxhriL  s.  76,  did  attach  to  the  case 
of  persons  obstructing  such  assistants  under  the  20 
4  21  Vict,  when  engaged  in  searching  boats  for 
spawn,  fry,  brood  offish,  4c.,  which  duty  belongs  to 
the  conservancy  of  the  Thames. 

CASE. 

At  a  petty  session  holden  at  Bochford,  Essex,  on  the 
26th  Jan.  1860,  before  three  of  her  Majesty's  justices 
of  the  peace,  an  information  preferred  by  Thomas 


Turnidge,  assistant  river  keeper  (the  appellant),  by 
direction  of  the  Conservators  of  the  Surer  Thames; 
against  Thomas  Shaw,  fisherman  (the  respondent), 
whereby  the  said  T.  Shaw  was  charged  for  that  hi 
did  on  the  11th  Jan.  1860,  at  the  paruh  of  Leigh,  b 
the  said  county,  obstruct  and  binder  the  said  Tl 
Turnidge  in  the  execution  of  the  powers  vetted  in  iris* 
by  the  statute  in  such  case  made  and  provided,  as  an 
officer  of  the  Thames  conservators  duly  appointed, 
pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, whereby  and  by  force  of  the  statute  in  neb 
ease  made  and  provided  the  said  T.  Shaw  had  for- 
feited the  sum  of  XOL,  came  on  to  be  heard  by  the 
said  justices,  and  was  by  them  adjourned  to  the  26th 
Feb.  then  next. 

The  said  information  came  on  to  be  heard  poisoast 
to  such  adjournment,  and  the  justices  did  then  sod  then 
hear  and  determine  the  same,  and  did  dismiss  the  and 
information. 

The  appellant  being  dissatisfied  with  the  determina- 
tion of  the  said  information,  as  being  erroneous  in  peat 
of  law,  applied  to  the  justices  in  writing  within  three 
days  next  after  such  determination,  to  state  and  agn 
a  case.  Whereupon  they  stated  such  case  accord- 
ingly. 

By  stat.  30  Geo.  2,  c  21,  a.  5,  it  is  enacted  thai 
for  the  better  preservation  of  the  fishery  of  the  rim 
Thames  and  waters  of  the  Medway,  within  the  juris- 
diction of  the  mayor  of  the  city  of  London,  as  conser- 
vator of  the  river  Thames  and  waters  of  Medvajr, 
(sect.  \\  and  for  preventing  as  much  as  may  be  aoy 
abuses  from  being  committed  therein,  it  shall  and  nay 
be  lawful  for  the  deputy  of  the  said  mayor  for  file 
time  being,  as  conservator  as  aforesaid,  commonly 
called  the  water-bailiff,"  his  t  ssistant  and  assistants, 
such  assistants  having  been  named  and  appointed  to 
be  assistant  and  assistants  by  warrant  under  the 
hand  and  seal  of  the  mayor  of  the  said  city  for  the 
time  being,  and  likewise  for  all  and  every  other 
person  or  persons,  who  sMall  for  that  purpose  be  spe- 
cially authorised  by  any  warrant  or  warrants  under  the 
hand  and  seal  of  the  said  mayor,  fxom  time  to  time, 
and  at  all  times,  to  enter  into  any  boat,  vessel,  or  craft, 
of  any  fisherman  or  dredgerman,  or  other  person  or 
persons  fishing  or  taking  fish,  or  endeavouring  to  tab 
fish  upon  the  said  river  of  Thames,  or  upon  the  sail 
waters  of  Medway,  within  the  jurisdiction  aforesaid, 
and  there  search  for,  take  and  seize  all  spawn,  fry, 
brood  of  fish,  &c  as  shall  then  be  in  any  such 
boat  or  boats,  vessel  or  craft,  in  or  upon  the  said  rfcr 
or  waters,  and  to  take  and  seize  on  the  shore  or  shores 
adjoining  to  the  said  river  or  waters  of  Medwir, 
within  the  jurisdiction  aforesaid,  all  such  spawn,  frr, 
brood  of  fish,  &c,  as  shall  be  there  he  found. 

By  sect.  6  of  the  same  statute  it  is  enacted,  "  that 
if  any  person  or  persons  shall  obstruct  or  hinder  the 
said  water-bailiff,  his  assistants,  or  any  of  the  said 
officers,  or  any  constable,  headborough,  or  other  peace 
officer,  in  the  execution  of  any  cf  the  powers  vested  ia 
them  by  this  Act,  or  of  any  warrAuts  to  be  issued  by 
the  said  mayor,  recorder,  or  any  alderman  of  the  sail 
city,  or  justice  respectively,  in  pursuance  of  this  Act, 
the  person  or  persons  so  offending  therein  shall  for 
every  such  offence  forfeit  the  sum  of  10Z. 

Sect  1 1  authorises  the  levy  of  penalties  by  distress. 
"  Bnt  in  case  any  such  offender  shall  tirink  himself 
aggrieved  by  such  conviction,  and  shall  within  five  din 
enter  into  a  recognisance  before  such  magistrate  or 
magistrates  before  whom  he  shall*  he  so  ©ooricted 
(which  said  recognisance  shall  be  returned  within  the 
space  of  fourteen  days  to  the  said  court  of  the  may* 
and  aldermen),  conditioned  for  his  personal  appearance 
at  some  court  of  the  said  mayor  and'  aldermen  of  the 
said  city,  to  be  holden  within  six  weeks  sfter  the 
acknowledging  such  recognisance,  or  at  the  next  court 
of  conservancy  to  be  held  for  the  county  in  which 
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such  offence  shall  be  committed,  and  to  stand  to  and 
abide  such  order  as  shall  be  made  in  the  premises  by  such 
court,  the  said  court  of  mayor  and  aldermen,  or  court  of 
conservancy,  is  hereby  empowered  and  directed,  upon  a 
petition  of  appeal  presented  to  them  by  the  party  or  par- 
ties so  convicted  complaining  of  such  conviction,  finally 
to  bear  and  determine  the  matter  of  such  appeal,  and 
the  stid  courts  respectively  are  hereby  empowered  to 
order  any  penalties  to  be  mitigated,  or  to  set  aside 
sach  conviction,  or  to  confirm  the  same,  and  award 
soch  costs  to  be  paid  by  the  appellant  as  to  them 
shall  seem  meet;  and  the  said  court  of  mayor  and 
aldermen,  or  court  of  conservancy,  may,  on  forfeiture 
ofany  such  recognisance,  estreat  the  same." 

The  Thames  Conservancy  Act  1857  (20  &  21  Vict 
c.  147,  local)  by  sect.  50,  vests  "  all  the  estate,  right, 
title  sod  interest  of  the  mayor  and  commonalty  of  the  city 
of  London,  and  all  the  estate,  right,  title  and  interest  of 
her  Majesty  in  the  bed  and  soil  and  shores  of  theThames, 
in  the  conservators  appointed  under  that  Act ;  and  by 
sect  52  enacts  that  from  and  after  the  commencement 
of  this  Act  all  the  powers  and  authorities,  rights  and 
privileges,  at  any  time  heretofore  given  or  granted  to, 
or  which  are  now  vested  in,  or  which  have  been  or  may 
he  exercised  by  the  mayor  and  commonalty  and  citizens, 
w  by  the  mayor  and  aldermen  of  the  city  of  London, 
or  by  the  common  council,  or  by  the  mayor  for  the 
time  being  of  the  said  city,  by  prescription,  usage, 
charter,  or  Act  of  Parliament,  or  otherwise,  with  regard 
or  relation  to  the  conservancy  and  the  preservation  or 
regulation  of  the  river  Thames,  and  of  the  several 
nvers,  streams  and  watercourses  within  the  flow  and 
RaW  of  the  tides  of  the  said  river  and  port  of  London, 
shall  be  and  the  same  are  hereby  vested  in  the  conser- 
vators by  this  Act  appointed,  to  be  by  them  exercised 
in  the  same  manner,  and  under  and  subject  to  the  same 
restrictions  as  the  same  are  now  respectively  legally 
exercised  by  her  Majesty,  or  by  the  mayor  and  corn- 
EonaJty  and  citizens,  or  by  the  said  mayor  and  alder- 
men, or  by  the  common  council,  or  by  the  said  mayor, 
save  only  and  except  so  far  as  the  same  may  be  modified 
°f  or  be  inconsistent  with  the  provisions  herein  con- 
tamed." 

Sect  76  imposes  a  penalty  not  exceeding  5L  on  any 
Person  who  shall  resist  or  make  forcible  opposition 
against  any  person  employed  in  the  due  execution  of 
this  Act,  or  shall  assault  any  surveyor,  or  engineer,  or 
agent,  or  any  collector  of  toll,  in  the  execution  of  his 
ofice. 

Sect  149  provides  for  the  recovery  of  penalties  be- 
fore any  justice. 

Sect  161  gives  an  appeal  to  the  court  of  quarter 
sessions. 

At  the  hearing  of  the  said  information  the  charge 
*u  supported  by  the  Conservators  of  the  River 
Thames,  who  appeared  by  counsel  and  attorney. 

On  behalf  of  the  appellant  it  was  proved  to  our 
satisfaction  that  on  the  1 1th  Jan.  last  the  appellant 
*rat  on  board  the  respondent's  boats,  then  lying  at 
Leigh  aforesaid,  within  the  limits  of  the  jurisdiction  of 
^Conservators  of  the  River  Thames,  to  examine  the 
shrimps  caught  by  the  respondent ;  that  he  stated  the 
object  of  his  visit,  and  produced  his  appointment ; 
that  he  saw  in  the  respondent's  boat  a  quantity  of 
an*U  shrimps  which  he  considered  "  brood;"  that  he 
endeavoured  to  seize  them,  and  that  thereupon  the 
respondent  assaulted  him  and  prevented  the  seizure. 

I  he  appointment  of  the  appellant  under  the  seal  of 
the  Conservators  of  the  River  Thames  was  read  as 
bikurs:— 

Know  all  men  by  these  presents  that  we  the  Con- 
fcrvators  of  the  River  Thames  have  named  and  ap- 
pointed, and  by  these  presents  do  name  and  appoint, 
T.Tornidge,  of  Leigh,  in  the  county  of  Essex,  to  be 
jaaUnt  river-keeper  during  oar  pleasure;  and  we  do 
fctttby  authorise  the  said  T.  Turnidge  to  enter  any 


boat,  vessel,  or  craft  of  any  fisherman,  dredgerman,  or 
other  person  or  persons  fishing  or  taking  fish,  or  endea- 
vouring to  take  fish  upon  the  said  river  Thames, 
within  our  jurisdiction,  and  there  to  search  for,  take  and 
seize  all  spawn,  fry,  brood  of  fish,  spat  of  oysters  and 
unsizeable,  unwholesome,  unseasonable  fish,  and  also 
all  unlawful  nets,  engines,  and  instruments  for  taking  or 
destroying  fish  as  shall  then  be  in  any  such  boat  or 
boats,  vessel,  or  craft  in  or  upon  the  said  river,  and  to 
take  and  seize  on  the  shore  or  shores  adjoining  to  the 
said  river,  within  the  jurisdiction  aforesaid,  all  such 
spawn,  fry,  brood  of  fish,  spat  of  oysters,  or  unsizeable, 
unwholesome,  or  unseasonable  fish,  and  also  all  unlawful 
nets,  engines,  or  instruments  for  taking  or  destroying 
fish  as  shall  there  be  found,  and  after  taking  or 
seizing  such  unlawful  nets,  engines,  or  instruments,  or 
any  spawn,  fry,  brood  of  fish,  spat  of  oysters,  or  un- 
siseable,  unwholesome,  or  unseasonable  fish,  you  the 
said  T.  Turnidge  are  to  bring,  or  cause  the  same  to  be 
brought,  before  the  Mayor  of  the  city  of  London  for  the 
time  being,  or  the  recorder  of  the  said  city,  or  one  of 
the  said  aldermen  of  the  said  city  (if  seized  within  the 
limits  of  the  said  city  of  London  and  the  liberties 
thereof),  either  upon  the  said  river  or  on  shore,  or 
before  the  mayor  of  the  said  oity,  or  the  recorder  of 
the  said  city,  or  one  of  the  aldermen  of  the  said  city,  or 
one  of  her  Majesty's  justices  of  the  peace  of  the  county 
in  which  such  seizure  shall  be  made  (if  made  upon  the 
said  river  out  of  the  limits  of  the  said  city  or  liberties 
thereof,  but  within  our  jurisdiction  as  aforesaid),  or 
before  one  of  her  Majesty's  justices  of  the  peace  of  the 
county  in  which  the  same  shall  be  seized  on  shore,  in 
order  that  all  such  unlawful  nets,  engines,  or  instru- 
ments, as  also  all  such  spawn,  fry,  or  unsizeable,  un- 
wholesome, or  unseasonable  fish  as  shall  be  seized  as 
aforesaid,  may  be  forthwith  burnt  or  destroyed,  and  the 
party  from  whom  the  same  shall  be  taken  punished 
according  to  law,  and  you  are  to  receive  no  money, 
gratuity,  or  reward  whatsoever  from  any  person  to  pre- 
vent, delay,  or  hinder  any  prosecution,  or  compound  or 
wilfully  conceal  any  offence  which  shall  be  committed 
contrary  to  an  Act  of  Parliament  made  and  passed  in 
the  30th  Geo.  2,  entitled  '  An  Act  for  the  more  effec- 
tual preservation  of  the  spawn  and  fry  of  fish,  and  for 
the  better  regulating  the  fishery  thereof,'  which  shall 
come  to  your  knowledge,  under  pain  to  forfeit  and  lose 
51  for  each  time  you  shall  be  convicted  of  every  such 
offence,  and  from  time  to  time  to  apprise  us  thereof. 
Given  under  our  seal  this  7th  Doc  1859. 

u  £.  Burstall,  Secretary.0 

It  was  contended  by  the  counsel  for  the  appel- 
lant that  by  force  of  sects.  50  and  52  of  the 
Thames  Conservancy  Act  1857,  the  bed  and  soil  of 
the  river  Thames,  with  the  fisheries  and  all  the  powers 
relating  thereto,  given  to  the  Mayor  of  London,  and  the 
protection  extended  to  his  officers  by  30  Geo.  2,  c.  21, 
s.  5  and  6,  were  transferred  and  extended  to  the  Con- 
servators of  the  River  Thames  and  their  officers. 

We  doubted  the  correctness  of  this  view,  and  dismissed 
the  information,  first,  because  it  appeared  to  us  that, 
assuming  the  powers  of  30  Geo.  2,  c  21,  s.  5,  to  be 
transferred  to  the  conservators,  it  must  also  be  held 
that  the  jurisdiction  on  appeal  under  sect  11  is  like* 
wise  vested  in  them,  and  the  respondent,  if  convicted, 
would  be  without  appeal,  except  to  his  prosecutors.  If, 
to  svoid  this,  we  held  that  the  30  Geo.  2,  c  21,  s.  11 
(the  appeal  clause),  was  modified  by  sect  161  of  the 
Thames  Conservancy  Act  1857,  then  we  consider  we 
must  also  hold  that  the  30  Geo.  2,  c.  2 1,  s.  6  (the  penal 
clause),  is  modified  by  sect  76  of  the  Thames  Con- 
servancy Act  1857,  and  the  defendant  would  be  liable 
to  be  sued  only  for  the  reduced  penalty  imposed  by  the 
latter  section. 

Secondly,  because,  although  the  bed  and  soil  of  the. 
river  Thames,  which  were  in  the  Crown,  are  trans- 
ferred to  the  conservators  by  the  50th  section  of  the- 
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Thames  Conservancy  Act,  we  doubted  whether  the 
fishery,  which  was  common  to  all  (1  Mod.  105),  was 
thereby  transferred,  and  we  also  doubted  whether  the 
powers  of  the  SO  Geo.  2,  c  21  (an  Act  having  exclusive 
reference  to  the  fishery),  were  powers  with  regard  or 
relation  to  the  conservancy,  preservation  and  regulation 
of  the  river  Thames,  and  as  such  vested  in  the  conser- 
vators by  the  52nd  section  of  the  Thames  Conservancy 
Act  1857,  all  the  provisions  of  which  appeared  to 
us  to  have  special  reference  to  the  navigation  of  the 
river  and  the  regulation  of  the  port  of  London. 

The  questions  of  law  arising  on  the  above  case  for 
the  opinion  of  the  Court  of  Q.  B.  are,  first,  Are  the 
Conservators  of  the  River  Thames  authorised  to  appoint 
officers  to  exercise  tho  powers  given  to  the  water  bailiffs 
of  the  city  of  London  by  the  30  Geo.  2,  c  21,  s.  5  ? 
Secondly,  Are  such  officers  entitled  to  the  protection 
given  by  the  6th  section  of  the  same  statute?  Thirdly, 
Is  the  jurisdiction  on  appeal  given  to  the  mayor  and 
aldermen  by  the  11th  section  of  the  same  Act  now 
▼ested  in  the  Conservators  of  the  River  Thames? 
Fourthly,  Is  the  76th  section  of  the  Thames  Conser- 
vancy Act  applicable  to  the  offence  charged  against  the 
respondent,  and  is  the  penalty  thereby  imposed  cumu- 
lative or  substituted  ? 

The  Solicitor-General  {Pulling  and  Metcalfe  with 
him)  for  the  appellant. — All  the  powers  formerly 
exercised  by  the  corporation  of  London  in  reference 
to  the  conservation  of  the  river  Thames  are  now 
vested  in  the  conservators  appointed  under  the 
statute  the  20  &  21  Vict,  c  cxlvii.  The  word 
44  conservancy"  implies  the  care  of  the  fisheries,  and  in 
support  of  this  argument  the  old  statutes,  17  Rich.  2, 
c  9,  and  4  Hen.  7,  c.  15,  were  referred  to;  and 
80  Geo.  2,  c  21;  and  4  Inst.  250.  No  express 
mention  is  made  in  the  recent  Act  of  fisheries,  and 
therefore  the  statute  30  Geo.  2,  c.  21,  is  still  in  force 
as  to  them,  except  so  far  as  it  is  modified  by  the  recent 
Act. 

No  one  appealed  to  argue  the  case  on  the  part  of  the 
respondent.  Cur.  adv.  vulL 

Jan.  81. — Blackburx,  J. — In  this  case  a  question  of 
considerable  difficulty  arises  on  the  construction  of  the 
Thames  Conservancy  Act,  20  &  21  Vict.  c.  cxlvii.,  which 
by  sect.  52  transferred  to  a  newly  created  corporation, 
called  the  Conservators  of  the  River  Thames,  amongst 
other  things,  "  All  the  powers  and  authorities,  riglits 
and  privileges  which  might  be  exercised  by  the  Queen, 
in  right  of  her  crown,  or  by  the  mayor  and  commonalty 
and  citizens  of  London,  by  prescription,  usage,  charter,  or 
Act  of  Parliament,  or  otherwise,  with  regard  or  relation 
to  the  conservancy  and  the  preservation  and  the  regula- 
tion of  the  river  Thames/'  to  be  by  them  exercised  in 
the  same  manner,  and  under  and  subject  to  the  same 
restrictions  as  the  same  are  now  respectively  legally  exer- 
cised by  her  Majesty,  or  by  the  mayor,  osc.,  save  only 
and  except  so  far  as  the  same  may  be  modified  by  or 
be  inconsistent  with  the  provisions  contained  in  the  Act. 
Amongst  the  powers  of  the  City  of  London  was  that  of 
holding  a  court  for  the  conservation  of  the  water  and 
river  of  the  Thames;  and  it  is  said  in  the  4th 
Institute,  that  the  mayor  of  London  for  the  time  being 
hath  the  conservation  and  rule  of  the  water  and  river 
of  the  Thames,  &c,  and  authority  touching  per- 
mission for  using  unlawful  nets  and  other  unlawful 
engines  in  fishing,  and  to  all  correction  and  punish- 
ment there  concerning  unlawful  nets  and  engines 
there :  (4  Inst  270.)  By  stat.  30  Geo.  2,  c  21,  s.  5, 
for  the  better  protection  of  the  fishery,  it  is  enacted 
that  it  shall  be  lawful  "  for  the  deputy  of  the  said 
mayor  for  the  time  being,  as  conservator  as  aforesaid, 
commonly  called  the  water-bailiff"  and  his  assistants 
appointed  by  warrant  under  the  hand  and  seal  of  the 
mayor,  to  enter  fishing-boats  and  seize  brood  of  fish 
found  there.  Since  the  passing  of  the  Thames  Con- 
servancy Act,  the  appellant  has  been  appointed  assist- 


ant river  keeper  by  warrant  under  the  seal  of  the 
Conservator  of  the  Thames,  and  (as  far  as  it  can  em- 
power him),  authorised  to  exercise  the  power  conferred 
by  the  30  Geo.  2,  c.  21,  a.  5,  on  the  assistants  of  the 
depnty  of  the  Lord  Mayor  as  conservator.  The  first 
question  asked  us  is,  whether  the  new  corporation  were 
authorised  to  make  such  an  appointment  ?  There  is 
certainly  nothing  in  the  provisions  of  the  Thames  Con- 
servancy Act  to  show  that  the  Legislature  had  their 
attention  called  to  the  fisheries  ;  but  there  is  nothing 
to  be  found  restricting  the  very  general  language  used 
in  the  52nd  section,  and  it  seems  to  us  that  the  powers 
given  to  the  Mayor  of  London  to  appoint  persons  assist- 
ants in  exercising  the  powers  giren  to  the  water-bailif 
as  deputy  of  the  mayor  as  conservator,  are  powers 
relating  to  the  conservancy  of  the  Thames,  and  an 
consequently  transferred  to  the  Conservator  of  toe 
Thames.  The  next  question  is  one  of  much  mm 
difficulty.  The  6th  section  of  30  Geo.  2,  c.  21,  im- 
poses a  penalty  of  10&  on  any  person  obstructing  the 
said  water-bailiff  or  his  assistants  in  the  execution  of 
that  Act ;  and  by  sect  11  there  is  an  appeal  given  to 
the  Court  of  Conservancy.  The  respondent  in  the 
present  case  had  forcibly  resisted  the  appellant  in  the 
execution  of  his  duty  as  an  assistant-keeper  appointed 
by  the  Conservator  of  the  Thames,  but  exercising  the 
powers  originally  conferred  by  tho  JO  Geo.  2  on  the 
water-bailiff  and  his  assistants,  appointed  by  the  mijor. 
He  was  summoned  before  the  justices,  who  refused  to 
impose  on  him  the  penalty  of  10/.  under  sect  6  of  the 
30  Geo.  2,  c  21 ;  and  we  think  the  justices  were  right. 
The  officer  appointed  by  the  Conservator  of  the  Thames 
has,  as  we  think,  all  the  powers  and  authorities,  rights 
and  privileges  of  the  former  officer  appointed  by  the 
mayor,  as  conservator ;  and  any  one  obstructing  him 
must  take  the  cousequenccs  which  at  common  law  wool! 
follow  from  obstructing  a  person  having  lawful  *nth<>- 
rity.  But  it  seems  to  us  that  the  penalties  node r  the 
common  law,  which  were  imposed  on  those  who 
obstructed  the  former  officers,  cannot  be  extended  by 
mere  implication  to  those  obstructing  the  new  officers. 
In  fact,  it  seems  very  plain  that  the  question  a* 
to  what  was  done  with  regard  to  the  fisheries  was  not 
present  to  the  minds  of  those  who  framed  the  Act, 
who  very  naturally  thought  only  of  the  navigation  tod 
conservancy  of  the  Thames,  and  there  are  no  words  in 
the  Thames  Conservancy  Act  that  have  the  slight** 
tendency  to  express  such  an  intention.  If  the  Legis- 
lature had  meant  the  penal  clause  to  extend  to  the 
new  officers  they  would  certainly  have  made  wrae  pro- 
vision as  to  the  appeal  which  is  now  made  inoperative. 
It  requires  something  to  show  that  the  Lepslstcrr 
intended  so  to  extend  them.  But  we  think  that  the 
officer  employed  in  exercising  the  powers  originally 
conferred  by  the  30  Geo.  2,  but  which  he  pots  in 
execution  only  by  virtue  of  the  Thames  Consernncr 
Act,  in  a  person  employed  in  the  due  execution  of  that 
latter  Act  within  the  meaning  of  sect  76  of  that  Act 
and  consequently  that  the  justices  had  jurisdiction  ia 
such  a  case  to  impose  the  penalty  of  5/.  under  that 
Act,  subject  to  the  appeal  given  to  the  court  d 
quarter  sessions.  What  we  have  above  written  dispose- 
of  all  the  questions  put  to  us,  and  with  that  express^ 
of  our  opinion  the  case  should  go  back  to  the  justices. 

Monday,  Feb.  11. 
Reg.  v.  BRADUsr. 
Municipal  corporation  —  Election  of   aldermen  — 

Voting  paper* — Form  of. 
In  the  voting  papers  of  the  comnciilorsfbr  the  cUdx* 
of  aldermen  of  a  municipal  corporation,  it  u  « 
sufficient  compliance  tdtt  the  7  Will  4  o*  1  Hcf- 
c.  78,  s.  14,  if  the  Christian  name  of  the  candO* 
for  whom  the  councillors  tote  be  written  vitk  0 
known  and  understood  contraction  thertof.  Tie 
mere  initial  letter  of  the  christian  name  u  "* 
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sufficient.    If  the  place  of  abode  of  the  candidate  be 
omitted,  the  vote  is  vitiated, 

ff  at  the  trial  of  a  quo  warranto  information  against 
a  person  for  exercising  a  municipal  office,  issued on  the 
ground  that  he  had  not  a  majority  of  good  votes,  it 
it  intended  to  set  up  more  than  one  of  the  defeated 
candidates  as  the  perton  who  ought  to  have  been 
declared  elected,  the  whole  matter  should  be  open  ed 
he  the  prosecutor  in  the  first  instance  to  the  jury. 

Information  in  the  nature  of  a  quo  warranto,  calling 
■poo  the  defendant  to  show  by  what  authority  he 
exercised  the  office  of  an  alderman  of  the  borough  of 
Sheffield.  The  issue  raised  was  that  the  defendant 
was  not  duly  elected. 

At  the  trial  at  the  last  spring  assises,  before  Martin, 
&,  at  York,  it  appeared  that  on  the  9th  Nor.  1859 
the  town  council  of  the  borough  of  Sheffield  proceeded 
to  elect  seven  aldermen  in  the  place  of  the  seven  who 
were  retiring  from  office ;  that  at  tbe  close  of  the  poll 
the  mayor  declared  six  persons  who  had  the  greatest 
Bomber  of  votes  duly  elected,  and  the  validity  of  their 
election  was  not  disputed.  The  next  two  candidates 
highest  on  the  poll  were  tbe  defendant  and  a  person 
named  Carr,  who  had  each  nineteen  votes,  whereupon 
the  major  gave  the  casting  vote  to  the  defendant,  and 
declared  him  duly  elected.  Tbe  affirmative  of  this 
iaroe  lying  on  tbe  defendant,  his  counsel  made  out  a 
prima  facie  esse  by  showing  that  he  was  declared  by 
the  mayor  at  the  election  to  have  been  duly  elected, 
whereupon  the  prosecutor's  counsel  proceeded  to  impeach 
the  election,  and  be  produced  the  voting  papers  on 
behalf  of  the  defendant,  and  took  exception  to  the 
node  in  which  the  name  of  the  defendant  William 
Bradley  and  his  address  were  described  m  the  voting 
papers  of  the  six  following  persons  :— 

Voters. 

Brittan No  place  of  abode 

Elliott  No  plnce  of  abode 

Eyre W.  Bradley 

Staniforth Wm.  Bradley 

Unwin  Wm.  Bradley 

Jones Willm.  Bradley 

The  counsel  for  the  defendant  then  proceeded  to  ob- 
ject to  three  of  Carr's  votes : 

Name  of  candidate  for 
Voters.  whom  he  voted. 

Beckett John  Curr 

Holland John  Cam  , 

Cammell     No  place  of  abode 

The  7  Will  4  &  1  Vict,  c  78,  s.  14,  enacts  that 
the  election  of  aldermen  by  the  council  shall  be  in  the 
following  manner ;  that  is  to  say,  every  member  of  the 
croncil  entitled  to  vote  in  that  election  may  vote  for 
hit  number  of  persons  not  exceeding  tbe  number  of 
lUermen  then  to  be  chosen,  by  personally  delivering  at 
*Kh  meeting  to  the  mayor  or  chairman  of  the  meeting, 
a  voting  paper  containing  the  Christian  name  andsvr- 
*aw  of  the  persons  for  whom  he  votes,  with  their 
Ktpective  places  of  abode  and  description,  such  paper 
long  previously  signed  with  the  name  of  the  member 
of  council  voting;  and  the  mayor  or  chairman  of  the 
Besting,  as  soon  as  all  the  voting  papers  have  been 
(iefoered  to  him,  shall  openly  produce  and  read  tbe 
Bo*,  and  immediately  afterwards  deliver  them  to  the 
town-clerk  to  be  kept  among  the  records  of  the  borough, 
*nd  in  ease  of  equality  of  votes  among  those  entitled  to 
vote,  tbe  mayor  or  chairman  shall  have  a  casting  vote, 
whether  or  not  he  may  be  entitled  to  vote  in  the 
fort  instance. 

The  learned  judge  overruled  the  objections,  and  the 
^wdict  was  entered  for  the  defendant,  with  leave  re- 
ferred to  the  prosecutor  to  move. 

A  rule  nut  having  been  obtained  for  a  new  trial, 
ft  the  ground  of  misdirection  on  the  above  ruling, 


Manisty  showed  cause. — No  doubt  it  has  been  held 
in  this  court  that  the  7  Will.  4  &  1  Vict  c  78,  s.  14, 
is  obligatory,  and  until  overruled  that  decision  must 
be  held  binding,  and  it  must  be  considered  law  that 
the  voting  papers  must  contain  the  Christian  name  and 
surname  of  the  party  for  whom  the  voter  votes,  and 
his  place  of  abode  and  description.  It  is  admitted, 
therefore,  that  two  of  the  defendant's  votes,  Brittan'a 
and  Elliott's,  are  bad,  as  they  omit  the  place  of  abode. 
The  next  vote  is  Eyre's,  and  the  objection  is,  that  there 
is  no  Christian  name.  The  letter  is  M  W.,"  with  a  mark 
over  it,  which  the  defendant  contends  stands  for  "  m." 
R.  v.  HarUepaol,  21  L.  J.  71,  Q.B.,  is  an  authority  to 
show  that  the  initial  letter  of  a  Christian  name  is  suf- 
ficient 

Wigiitman,  J. — This  case  is  distinguishable  from 
Reg.  v.  Delghton,  5  Q.  B.  896.  There  no  place  of 
abode  was  given ;  but  here  you  do  not  altogether  omit 
the  Christian  name,  but  you  contract  it.  llere  it  it 
like  "  Wr." 

Manisty. — It  could  not  mislead ;  it  is  only  a  badly- 
written  "  Wm." 

Hill,  J.— The  question  is,  docs  this  contain  the 
Christian  name? 

Manisty, — It  does.  It  must  be  taken  that  the  jury 
thought  it  was  Wm.  If  it  was  a  case  of  bad  writing, 
it  was  for  the  jury.  If  it  was  unintelligible  to  ordi- 
nary persons,  it  would  have  been  bad. 

Hill,  J. — But  would  a  stranger  read  it  William  ? 

Manisty. — I  think  so,  from  its  mode  of  junction 
with  the  letter  B. 

Wigiitman,  J. — It  looks  more  like  Walter.  The 
difficulty  is  that  it  looks  like  Wr. 

Manisty. — Then  the  court  hold  that  it  is  worse  than 
though  it  was  only  W.  ? 

Wigiitman,  J.— Yes,  that  is  so. 

Manisty. — Then  wc  have  three  bad  votes ;  but  we 
say  that  Staniforth 's,  Jones'  and  Unwin's  are  good, 
being  Wm.  and  Willm. 

.Wigiitman,  J. — Yes;  those  would  seem  to  be 
good. 

Manisty. — Then  there  are  three  bad  votes  on  the 
other  Bide.  The  voting  papers  for  Carr  were  handed  to 
the  juryi  and  they  said  one  was  "  Curr,"  and  that 
the  other  was  written  "  Cam,"  and  the  third  had  no 
place  of  abode.  If  the  other  side  destroyed  three 
of  Bradley's  votes,  I  have  destroyed  three  of 
Carr's.  There  is  a  second  objection.  They  say 
they  ought  to  have  been  allowed,  when  their  votes 
were  reduced,  to  have  been  at  liberty  to  have  shown 
that  Bradley  was  below  Holland.  When  I  had  im- 
peached the  votes  of  the  other  side,  I  said  it  ought 
then  to  end,  and  so  the  judge  thought. 

Cromtton,  J. — They  impeached  a  number  of  votes, 
and  there  they  ended.     That  would  seem  to  be  final. 

Overend. — I  said,  after  they  had  impeached  my  votes, 
that  Holland,  who  had  seventeen  votes,  was  in  a 
majority  over  Bradley. 

Crompton,  J. — Then  you  opened  a  new  case.  You 
didn't  offer  fresh  evidence  to  impeach  Bradley. 

Overend. — We  said  there  was  another  who  had  more 
good  votes  than  Bradley — namely  Holland. 

Manisty. — That  was  never  opened.  But  the  judge 
said,  as  you  did  not  go  into  that  in  the  first  instance, 
you  must  not  go  into  it  now.  Besides,  two  of  Holland's 
votes  have  no  place  of  abode. 

Crompton,  J.-  -It  was  not  a  surprise,  it  was  a  dis- 
tinct defence,  which  should  have  been  opened.  You 
should  have  said,  u  Cnrr  is  above  Bradley,  and  if  not, 
Holland  is  above  him."  This  additional  case  does  not 
arise  out  of  the  case  on  the  other  side. 

Overend. — Holland  and  Atkinson  had  each  seven- 
teen. We  said  Bradley  was  badly  elected.  He  was 
badly  elected  with  reference  to  Holland. 

Hill,  J. — When  you  impeached  Bradley  you  ought 
to   have  shown  the  votes  of  both  Carr  and  Holland. 
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Yon  could  not  be  entitled,  after  not  succeeding  with 
Cut,  to  say, "  I  will  now  go  and  set  op  Holland." 

Overtnd. — I  relied  upon  defeating  Bradley  with 
Carr.  I  opened  that  Bradley  was  badly  elected 
as  regarded  several  others.  It  was  a  case  of  conveni- 
ence, like  a  scrutiny  in  the  House  of  Commons. 

Cbomitox,  J.— But  it  was  not  such  a  scrutiny.  If 
that  course  had  been  agreed  to,  it  might  have  been  so. 

Overtnd. — Then  I  must  have  gone  into  each  case  of 
seventeen  votes. 

Cromttox,  J.  —  You  need  merely  have  shown 
that  they  were  seventeen  on  the  polL  That  would 
have  pot  the  other  side  to  have  shown  that  the  votes 
were  bad. 

Manisty.— Just  so.  They  had  all  the  voting  papers 
there,  and  only  selected  six  or  seven. 

Cromftox,  J. — This  arises  upon  your  own  caso. 

Overend. — Not  till  Carr's  votes  were  disposed  of,  for 
he  had  nineteen  votes  and  ,the  others  only  seventeen. 
I  need  not  hare  troubled  myself  about  others. 

Cromftox,  J. — By  striking  off  three  votes  you  set 
up  all  who  had  seventeen ;  but  that  arises  from  your 
own  evidence. 

Ovcrend. — However,  it  is  now  contended  Bradley  had 
six  bad  votes.  The  question  is,  what  is  a  signature 
of  the  Christian  name  ?  The  condition  of  voting  is 
that  he  must  give  a  voting  paper  with  the  Christiau 
and  surnames.  (He  referred  to  the  judgment  in  Reg. 
y.  Avery,  21  L.  J.  428,  Q.  B.)  There  are  cases,  how- 
ever, in  which  initials  will  do :  but  where  the  Legis- 
lature says  be  must  write  the  Christian  name,  it  is 
trifling  with  words  to  say  that  initials  will  be 
sufficient.  Wm.  may  mean  Wyndham,  Wilbraham 
and  others. 

Hill,  J. — Have  you  ever  known  Wilbraham  written 
Wm.? 

Overend. — I  cannot  say  I  have. 

Hill,  J. — Does  the  Christian  name  require  any- 
thing more  than  to  be  written  so  as  to  be  commonly 
known? 

Overtnd. — Wm.  means  any  name  which  begins  with 
a  W.  and  ends  with  an  m.  He  referred  to  15  M.  & 
W.  283,  and  Nash  v.  Colder,  5  C.  B.  178,  to  show 
that  W.  cannot  be  a  name  of  baptism.  The  reason  for 
strictness  is  that  an  alderman  is  in  for  six  years. 

Cromptox,  J. — The  less  you  say  about  the  reason 
of  the  thing  the  better.  The  reason  seems  to  be  the 
other  way  when  all  the  voters  are  present,  and  here  the 
mayor  read  out  the  names. 

Overtnd  referred  to  Allen  v.  GrtensiU,  4  C.  B.  100. 
It  was  not  intended  that  an  abbreviation  of  the  Chris- 
tian name  should  suffice,  but  that  there  should  be  the 
Christian  name  itself.  It  is  not  he  shall  "  sign  his 
name,"  in  which  case  it  would  be  sufficient  But  here 
the  Christiau  name  is  not  given,  therefore  all  the  six 
votes  are  bad.     Wm.  is  as  bad  as  W. :  (3  Bing.  296 ; 

I  Dow.  &  Ry.  150.) 

Croxptox,  J. — There  is  a  well-known  contraction 
of  William.  Suppose  a  cockney  was  to  write  it 
"  Villiam,"  would  that  vitiate  the  vote  ? 

Wigiitmax,  J. — I  am  opinion  that,  as  to  three  of 
the  votes  for  Bradley,  which  have  been  objected  to  by 
the  prosecutor,  the  objection  cannot  be  sustained,  viz., 
as  to  the  three  votes  in  which  the  Christian  name  is 
written  with  a  contraction,  and  not  merely  with  the 
initial  letter.  Now,  if  these  contractions  are  well  known 
and  understood  as  contractions  of  the  Christian  name 
u  William/'  it  is  quite  consistent  with  the  intention  of 
the  Legislature,  it  we  hold  that  they  are  sufficient  for 
the  purposes  of  the  Act,  and  that  it  is  not  necesarry  to 
write  the  Christian  name  in  the  voting  papers  at  full 
length.     It  certainly  appears  to  me  that  "  Wm."  and 

II  Willm."  are  sufficient  to  indicate  the  Christian  name 
"William,"  and  that  the  three  votes  to  which  this 
objection  applies  are  good.  But  the  mere  initial 
44  W."  may  so  far  tend  to  mislead  for  another  name 


that  I  think  the  vote  to  which  this  applies  is  bad; 
and  the  votes  in  which  no  place  of  abode  wu  mentioned 
are  bad  also,  so  that  there  are  three  of  Bradley's  rotes 
bad.  But  then  there  are  three  of  Carr's  votes  bad  also; 
which  leaves  the  parties  in  an  equal  position  and  Brid- 
le j  has  the  casting  vote.  Then  as  to  the  setting  up  of 
Holland's  claim,  who  is  alleged  to  have  a  majority  of 
one  over  Bradley.  On  looking  at  two  of  Holland's 
voting  papers  I  find  that  they  are  open  to  the  same  objec- 
tion, of  having  no  place  of  abode  mentioned,  and  tail 
would  reduce  Holland's  votes  to  fifteen.  It  would  be 
idle  therefore  to  grant  a  new  trial  as  to  this  case,  mm 
good  could  result  from  it.  Then  Mr.  Overend  con- 
tends that  he  has  a  right  to  insist  on  the  claims  of  other 
candidates,  who  were  higher  than  Mr.  Bradley,  bat  it 
does  not  appear  that  there  was  any  definite  proposal 
made  by  him  to  go  into  the  other  cases  at  the  trial.  It 
seems  to  me,  therefore,  that  as  far  as  Holland's  case  is 
concerned,  which  was  the  only  case  pressed  on  the 
judge's  attention  at  the  trial,  it  would  be  useless  to  go 
to  a  trial,  because  he  has  equally  objectionable  votes, 
which  would  reduce  his  good  votes  below  both  Ctir's 
and  Bradley's.  The  rule  must  therefore  be  dis- 
charged. 

Cromftox,  J. — I  am  of  the  same  opinion.  The 
statute  requires  that  the  voting  papers  should  contain 
the  Christian  and  surnames  of  the  party.  It  has  beat 
held  that  this  is  to  be  treated  as  imperative;  and  that 
decision  is  not  to  be  impeached  in  this  court.  1  think 
that  means  that  there  shall  be  something  in  writing 
to  show  everybody  what  the  Christian  name  of  tot 
party  is,  A  contraction  does  not  prevent  them  fiwn 
knowing  that.  A  single  initial  letter  might  stand  (at 
several  names,  but  "  Wm."  and  "  Willm."  are  contrac- 
tions which  are  known  ordinarily  to  mean  "  William." 
A  misspelling  of  the  Christian  name  would  not  vitiate 
the  vote.  In  my  opinion  the  judge  at  the  trial  acted 
rightly  in  rejecting  the  evidence  as  to  the  chums  of  tat 
other  candidates.  The  prosecutor  if  he  had  intended, 
to  rely  on  them,  ought  to  have  put  in  all  the  poll  is 
the  first  instance.  It  was  really  an  attempt  to  set  up 
a  new  case  in  answer  to  that  made  by  the  other 
side. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that 
although  the  initial  letter  of  the  name  is  not  sufficient, 
yet  a  known  contraction  of  a  Christian  name  which 
could  not  be  mistaken,  is  the  Christian  name  within 
the  meaning  of  the  statute,  just  as  much  as  if  it  had 
been  written  at  full  length.  As  to  the  other  point,  I 
think  tjiat  it  was  a  matter  for  the  discretion  of  the 
judge  at  the  trial  The  prosecutor,  ought  in  the  fat 
instance  to  have  gone  into  the  whole  case,  and  if  he 
declined  to  do  that,  then  it  was  a  matter  for  the  dis- 
cretion of  the  judge  as  to  whether  or  not  he  weald 
allow  Holland's  case  to  be  set  up.  If  be  had  exercised 
an  unwise  discretion  we  might  have  corrected  it  sad 
granted  a  new  trial,  if  the  ends  of  justice  required  it; 
but  in  this  case  that  is  not  so,  for  the  voting  papas 
show  that  a  new  trial  is  not  required. 

Umls  discharged. 

Feb.  6  and  12. 
Ksxj.  «.  Perry/. 

New  Parish  Acts— Appointment  of  churckoardenr- 
1  4  2  Will  4,  c38,a.  16—6  <f  7  W i!L  4,  c  85,1 
88-6  4  7  VicL  c.  37,  «.  15,  17— 19  #20  Pi* 
c.  104,  as.  11,  14. 

A  new  district  church  wot  built  and  endowed,  end  Asa 
a  district  assigned  to  it,  and  a  fund  provided  fir 
repairs,  under  1  4  2  WUL  4,  <x  38;  t»  1840* 
bishop,  under  the  provisions  of  the  6  £  7  IT.  4,6 
^b,  granted  his  licence  and  authority  for  thepMee- 
tion  of  banns  and  solemnisation  of  marriages  tit*, 
and  for  taking  the  usual  fees,  to  which  the  /«*/*[ 
christenings,  baptisms  and  burials  were  afterword* 
added.     ThU  licence  U  rtvocM  by  0*  tend"** 
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of  ike.  Act     The  16<A  section  of  \  <f  2  Will  4,  c.  38, 
provides  for  the  appointment  of  too  churchwariiens, 
cue  to  be  ckoeen  by  the  incumbent,  the  other  by  the 
psu^renters.  The  19  $  SO  Viet.  c  104,  t.  14,  provides 
that  when  banns  of  matrimony,  marriages,  $c.t  are 
authorised  to  be  published  and  performed  m  any 
church  or  chapel  to  which  a  district  shall  belong, 
such  district  or  place  shall  become  and  be  a  separate 
end  distinct  parish  fir  ecclesiastical  purposes,  such 
as  contemplated  by  the  IMA  section  of  6  £  7    Vict, 
c  37,  and  all  the  provisions  of  that  Act  relative  to 
new  parishes  shall  apply;  and  the  17  th  section  of  the 
last-mentioned  Act  provides  that  one  churchwarden 
skaU  be  elected  by  the  incumbent  and  the  other  by 
the  inhabitants  : 
Bdd,that  the  authority  contemplated  by  the  \4Jh  section 
of  the  19  4-  20  Via.  c.  104  was  not  a  revocable 
licence  by  the  bishop,  but  an  irrevocable  authority 
under  an  order  of  the  commissioners  under  the  1  Ith 
section  of  the  Act,  and  that  the  church  in  question 
was  therefore  not  one  in  which  banns  of  matrimony, 
marriages,  <Jc.,  were  authorised  to  be  published  and 
performed  within  the  Uth  section  o/19  £  20  Vict. 
c.  104,  and  therefore  the  appointment  of  church- 
wardens  remained  in  the  incumbent  and  pew-renters. 
This  me  a  mandamus  directed  to  Frederick  Perry, 
ckrk,  minister  and  incumbent  of  the  church  or  parish 
of  Christchurch,  Botherhithe,  in  the  count/  of  Surrey. 
It  recited  that  the  pariah  of  St  Mary,   Botherhithe, 
inn  ancient  parish,  and  the  church  thereof  a  rectory 
within  the  diocese  and  subject  to  the  jurisdiction  of  the 
Bishop  of  Winchester ;  that  in  the  year  1839  the  popu- 
lation of  the  same  parish  then  amounting  to  more  than 
2000  perrons,  and  the  existing  churches  and  chapels 
within  the  same  parish,  not  affording  accommodation 
for  more  than  one-third  of  the  inhabitants  thereof  for 
the  attendance  upon  Divine  service,  according  to  the 
rites  of  the  United  Church  of  England  and  Ireland,  a 
certain  additional  church  called  and  known  by  the  name 
«f  Christchurch  (the  site  whereof  had  been  duly  con- 
veyed to  the  commissioners  for  building  new  churches), 
*u  erected  within  the  said  pariah,  under  and  by  virtue 
«f  the  provisions  contained  in  the  statute  1  &  2  Will.  4, 
«titfed  "An  Act  to  amend  and  render  more  effectual 
«n  Act  passed  in  the  seventh  and  eighth  years  of  the 
ngn  of  his  late  Majesty,  entitled  '  An  Act  to  amend 
the  Acts  for  building    and  promoting  the    building 
•f  additional  churches    in    populous  parishes,*"  and 
which  said  additional  church  was  afterwards,   that 
» to  say,  on  or  about  the  26th  June  1839,  duly  conse- 
nted by  Charles  Bichard  Lord  Bishop  of  Winchester 
fr  the  performance  of  Divine  service  according  to  the 
rites  of  the  said  United  Church  of  England  and  Ire- 
hod,  the  same  having  been  theretofore  endowed  with  a 
sup  of  10002.  secured  upon  money  in  the  funds,  in  ad- 
ftion  to  the  pew  rents  and  profits  intended  to  be  taken 
*nd  to  arise  from  the  same  church,  and  a  fund  having 
*ko  been   provided    for  the  repairs    of   the    said 
chorea  to  the  amount  and  in  the  manner  required 
fay  the  said  statute,  and  one-third  at  least  of  the 
nttings  in  the  said  church  having  been  also  set  apart 
and  appropriated  as  free  sittings  according  to  the  said 
statute,  that  afterwards,  that  is  to  say,  on  the  7th  April 
1840,  the  said  Lord  Bishop  of  Winchester,  under  and 
fay  virtue  of  the  said  statute,  by  a  certain  indenture  by  him 
&dj  executed  under  his  hand  andseal,  assigned  a  separate 
ttd  distinct  district  to  the  said  church  called  Christchorch 
«d  caused  a  description  of  the  boundaries  of  the  said 
Strict  so  assigned  to  be  registered  in  the  episcopal 
**&*trj  of  his  diocese,  such  district  then  forming  part 
of  the  said  parish  of  St  Mary,  Botherhithe;  and  in  and 
■7  the  said  indenture  the  said  bishop,  under  and  by 
*rtae  of  the  statute  of  the  6  &  7  Will.  4,  entitled, 
An  Act  for  marriages  in  England,"  and  with  the  con- 
tent of  the  patrons  and  the  rector  or  incumbent  of 
«  said  church  or  rectory  of  the  said  parish  of  St.  Mary, 


Botherhithe,  then  duly  testified  under  their  respective 
hands  and  seals,  granted  his  licence  and  authority  for 
the    publication  of   banns  of  matrimony     and    the 
solemnisation  of  marriages  in  the  said  church  called 
Christchurch  by  the  minister  or  incumbent  thereof  for 
the  time  being,  of  persons  residing  within  the  district 
so  assigned  to  the  same  church  as  aforesaid,  and  he 
also  and  with  the  like  consent  ordered  and  directed 
that  all  such  accustomed  fees,  dues  and  other  emolu- 
ments as  would  have  been  otherwise  paid  or  payable 
for  or  in  respect  of  such  banns  and  marriages  to  the 
said  rector  or  incumbent  of  the  said  rectory  and  church 
of    St.  Mary,  Botherhithe,  aforesaid,  should  thence- 
forth be  paid  and  payable  to  the  minister  or  incumbent 
of   the  said  church    called   Christchurch  ;  and   the 
bishop  also  then  caused  his  said  order  and  direction  as 
to  the  several  offices  to  be  performed  in  the  said  church 
called  Christchurch  as  aforesaid  to  be  registered  in  the 
said  episcopal  registry  of  the  said  diocese ;  that  by  a  certain 
indenture  dated  the  Gth  April  1840,  and  then  made 
by  and  between  the  Rev.  Edward  Blick,  clerk,  then 
being  the  rector  or  incumbent  of  the  said  rectory  or 
church  of  St.  Mary,  Botherhithe,  of  the  first  part,  the 
said  Lord  Bishop  of  Winchester  of  the  second  part ; 
the  Master,  Fellows  and  Scholars  of  Clare-hall  in  the 
University  of  Cambridge,  the  patrons  of  the  said  rectory 
or  church  of  St.  Mary,  Botherhithe,  of  the  third  part,  and 
the  Bev.  John  Saunders,  then  being  the  minister  and 
incumbent  of  the  said  church  called  Cliristchnrch,  of  the 
fourth  part,  and  duly  executed  by  the  said  parties  respec- 
tively under  their  respective  hands  and  seals,  reciting 
amongst  other  things  that  the  said  church  called  Christ- 
church had  been  so  erected,  and  that  a  district  had  been 
so  assigned  to  it  as  aforesaid,  but  that  the  same  church 
was  not  intended  to  become,  under  or  by  virtue  of  the 
statute  passed  in  the  58th  year  of  the  reign  of  King 
George  3,  for  building  and  promoting  the  building  of 
additional  churches  in  populous  parishes,  the  parish 
church  of  a  district  parish,  the  said  Edward  Blick; 
under  and  by  virtue  of  the  said  statute  so  made  in  the 
Parliament  holden  in  the  said  first  and  second  years  of 
the  reign  of  King  William  4,  as  aforesaid,  and  by  virtue 
of  any  other  statutes,  or  of  any  other  powers  by  which  it 
was  competent  for  him  so  to  do,  and,  with  the  consent 
of  the  said  bishop  and  of  the  said  master,  fellows  and 
scholars  of  Clare-hall  respectively,  granted  and  declared 
that  one  equal  fourth  part  of  all  such  Easter  offerings 
and  oblations  as  should  from  time  to  time  become  dne  or 
payable,  or,  but  for  the  same  indenture,  would  become 
due  or  payable  to  or  for  the  benefit  ef  the  rector  or 
incumbent  of  the  said  rectory  or  church  of  St  Mary, 
Botherhithe,  and  also  that  all  fees,  dues  and  emolu- 
ments for  or  in  respect  of  the  churchings,  baptisms, 
marriages  and  burials  as  had  been  theretofore  due  to  or 
received  by  the  said  Edward  Blick  as  such  rector  or 
incumbent  as  aforesaid,  and  should  from  time  to  time 
thereafter  become  due  or  payable  from  or  by  any  per- 
son or  persons  whomsoever  for  or  in  respect  of  any 
services,  ceremonies,  or  duties  performed  in  the  said 
church  called  Christchurch,  or  in  any  burial-ground 
belonging  thereunto,  should  be  for  ever  thereafter  an- 
nexed to  the  said  church  called  Christchurch,  and 
should  from  time  to  time  thereafter  be  receivable  and 
received  by  or  on  behalf  of  and  for  the  sole  and  exclu- 
sive use  and  benefit  of  the  minister  and  incumbent 
for  the  time  being  of  the  same  church ;    and  the 
said  fees,   dues,    offerings  and  emoluments   respec- 
tively   were  by   the    said    bishop,    in  and  by    the 
said  indenture,  duly  assigned  to  the  said  minister 
and  incumbent  of  the  said  church  called  Christchurch, 
who,  under  and  by  virtue  of  the  said  indenture  and  the 
statute  aforesaid,  then  became  and  was  entitled  to  the 
same  for  his  own  sole  and  exclusive  use  and  benefit, 
without  any  reservation   thereout)    and  every  such 
minister  and  incumbent  hath  ever  since,  and  is  hereby 
so  entitled  to  the  same;  which  said  indenture  was 
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duly  registered  in  the  episcopal  registry  of  the  said 
bishop.    That  by  means  of  the  several  premises  afore- 
said, the  said  church  called  Christchurch,  before  and 
at  the  time  of  the  passing  of  the  Act  of  Parliament  made 
and  passed  in  the  nineteenth  and  twentieth  years  of  her 
present  Majesty,  c  101,  entitled  "  An  Act  to  extend  the 
provisions  of  an  Act  of  the  sixth  and  seventh  years  of 
her  Majesty,  for  making  better  provision  for  the  spiri- 
tual care  of  populous  parishes,  and  further  to  provide 
for  the  formation  and  endowment  of  separate  and  dis- 
tinct  parishes,"    had    become  and   was  within   the 
meaning  of  the  said  Act,  a  consecrated  church  to 
which  a  district    belonged,    and   wherein  banns    of 
matrimony    and    the    solemnisation    of    marriages, 
chnrchings  and  baptisms,  according  to  the  laws  and 
canons  in  force  in  this  realm,  were  authorised  to  be 
published  and  performed  (the  district  aforesaid  not 
being,  at  the  time  of  the  passing  of  the  same  Act,  a 
separate  and  distinct  parish  for  ecclesiastical  purposes), 
and  the  incumbent  of  which,  by  such  authority,  en- 
titled for  his  own  benefit  to  the  entire  fees  arising  from 
the  performance  of  such  offices  without  any  reserva- 
tion thereout,  and  whereby  and  by  means  of  the  said 
last-mentioned  Act,    immediately  after   the   passing 
thereof,  the  said  district  became  and  was,  and  now  is, 
a  separate  and  distinct  parish  for  ecclesiastical  pur- 
poses, as  is  contemplated  in  the  15th  section  of  the 
statute  made  in  the  sixth  and  seventh  years  of  the 
reign  of  her  present  Majesty,  entitled,  "  An  Act  to 
make    better   provision    for   the    spiritual    care   of 
populous   parishes;"    and    the    said    church    called 
Christchurch,    being   the  church  of    the    said    dis- 
trict,   then    became    and    was,     and     now    is,    the 
church  of  sncb  parish ;  that  all  and  singular  the  pro- 
visions of  the  said  last-mentioned  statute  (as  then 
amended)  relative  to  new  parishes  on  their  becoming 
such,  and  to  the  matters  and  things  consequent  thereon, 
became  and  were,  and  now  are,  under  and  by  virtue  of  the 
said  Act  of  the  nineteenth  and  twentieth  years  of  the 
reign  of  her  present   Majesty,   extended  and  made 
applicable  to   the  new  parish  of  Christchurch,  and 
by  reason  thereof  two  fit  and  proper  persons  duly 
qualified  in  that  behalf,  as  required  by  the  said  statute 
so  made  in  the  sixth  and  seventh  years  of  the  reign  of 
her  present  Majesty,  ought  in  every  year  to  be  chosen 
churchwardens  of  the  same  parish,  one  being  chosen 
by  the  minister  and  incumbent  of  the  same  parish 
and  the  other  by  the  inhabitants  residing  therein,  and 
having  a  similar  qualification  to  that  which   would 
entitle  inhabitants  to  vote  at  the  election  of  church 
wardens  for  the  said  parish  of  St  Mary,  Rotherhithe, 
and  such  election  ought  to  take  place  at  the  usual 
period  of   appointing    parish   officers,   at  a  meeting 
summoned  in  such  manner  as  the  minister  and  incum- 
bent of  such  parish  of  Christchurch  shall  direct.  That 
although  one  churchwarden   for  the  said  parish  of 
Christchurch,  Rotherhithe,  has  been  duly  chosen  by 
the  said  Frederick  Perry,  being  the  minister  and  in- 
cumbent of  the  same  parish  as  aforesaid,  nevertheless 
no  other  churchwarden  for  the  same  parish  has  been 
chosen  by  the  inhabitants  residing  therein,  and  having 
the  qualification  aforesaid,    and  that  no  meeting  of 
such  inhabitants  for  the  purpose  of  choosing  such 
churchwarden  has  been  duly  summoned  by  the  said 
Frederick  Perry  as  such  minister  and  incumbent  as 
aforesaid  according  to  the  said  statutes,  but  that  on  the 
contrary  thereof  the  said  Frederick  Perry,    though 
requested  as  such  minister  and  incumbent  as  aforesaid 
by  divers  of  the  said  inhabitants  to  convene  and  hold 
such  a  meeting  of  the  said  inhabitants  so  qualified  to 
vote  as  aforesaid  for  the  purpose  of  choosing  such 
other  churchwarden  according  to  the  said  statutes  in 
that  behalf,  has  wholly  neglected  and  refused,  and  still 
does  neglect  and  refuse  so  to  do,  whereby  the  said  pariah 
of  Christchurch,  Rotherhithe,  has  been  and  is  wrongfully 
deprived  of  the  benefit  of  having  such  other  church- 


warden, and  the  inhabitants  of  the  said  parish  hard- 
been  and  are  prevented  from  choosing  a  fit  and  proper 
person  to  fill  the  said  office  of  churchwarden,  afthongh 
the  usual  period  of  appointing  parish  officers  sod  a 
proper  time  for  so  choosing  such  as  aforesaid  to 
fill  the  said  office  of  churchwardens  has  long  man 
elapsed,  to  the  great  prejudice  and  injury  of  the 
said  parish  and  of  the  said  inhabitants  thereof.  Ike 
writ  then  commanded  the  said  Frederick  Fair, 
being  such  minister  and  incumbent  as  aforesaid,  to 
convene  and  hold  a  proper  meeting  of  the  inhabitants  ef 
the  said  parish  of  Christchnrch,  Rotherhithe,  duly 
qualified  according  to  law  as  aforesaid  to  vote  at  tat 
election  of  churchwardens  for  the  said  parish  fur  tat 
purpose  of  electing  a  fit  and  proper  person  to  serve  the 
office  of  crrarchwarden  for  the  said  parish  of  Christ- 
chnrch, Rotherhithe,  for  the  current  year,  or  such  put 
thereof  as  may  remain  unexpired,  so  that  such  pom 
may  be  then  and  there,  duly  elected  to  serve  the  said 
office  according  to  the  laws  and  statutes  in  that  behalf 
made  and  provided,  or  that  be  show  cause  to  the  con- 
trary thereof. 

To  this  writ  the  said  F.  Perry  duly  made  Us 
return,  which  stated  that  the  said  church  calkd 
Christcrrarch  had  not  at  the  time  of  the  passing 
of  the  said  Act  passed  in  the  Parliament  hoUkn 
in  the  nineteenth  and  twentieth  years  of  the 
reign  of  her  present  Majesty  in  the  said  writ  mentioned 
become,  nor  was  it  within  the  meaning  of  the  said  Act, 
a  consecrated  church  to  which  a  district  belonged,  sad 
wherein  banns  of  matrimony  and  solemnisation  of 
marriages,  churchings  and  baptisms  according  to  the 
laws  and  canons  in  force  in  this  realm,  were  authorised 
to  be  published  and  performed,  or  the  incumbent  of 
which  was  by  such  authority  entitled  for  his  own  beneSt 
to  the  entire  fees  arising  from  the  performance  of  sacs 
without  any  reservation  thereout.  That  the  said  dis- 
trict did  not  by  means  of  the  said  last-mentioned  Act 
of  Parliament  become  a  separate  and  distinct  parkh 
for  ecclesiastical  purposes,  such  as  is  contemplated  in 
the  15th  section  of  the  statute  made  in  the  sixth  and 
seventh  years  of  the  reign  of  her  present  Majesty  in  the 
said  writ  mentioned.  That  before  and  at  the  tine  of 
the  passing  of  the  said  Aet  of  Parliament  made  in 
the  nineteenth  and  twentieth  years  of  the  reign  of  her 
present  Majesty,  the  said  district  of  Christcharch  had 
and  enjoyed,  and  now  has  and  enjoys,  the  special  right 
and  privilege  that  the  churchwardens  fur  the  church  or 
chapel  of  Christchurch  should  and  shall,  at  the  asail 
period  of  appointing  parish  officers  in  every  year,  be 
chosen  one  by  the  incumbent  of  the  said  church  or 
chapel  for  the  time  being,  and  the  other  by  the  renters 
of  pews  in  such  church  or  chapel,  and  that  such  special 
right,  privilege  and  liability  was  not,  nor  is  the  suae 
taken  away,  altered,  or  in  anywise  affected  by  the  said 
last-mentioned  Act,  but  still  exist  in  full  force  and 
effect,  and  that  on  the  12th  April  1860,  being  the 
usual  period  of  appointing  parish  officers,  two  chorca- 
wardens  were  duly  chosen  in  such  manner  as  afore- 
said, one  by  the  said  Fredk.  Perry,  and  the  other  by 
the  pew-renters  of  the  said  chapel  or  church  of  Christ- 
church, to  act  as  churchwardens  for  the  same  for  the 
then  current  yearwhich  is  not  elapsed,  and  that  tbey 
have  since  then  acted  and  now  act  as  such  church- 
wardens as  aforesaid,  under  such  special  right,  priiikg* 
and  liability  as  aforesaid. 

To  this  return  the  prosecutors  demurred. 

The  prosecutors'  points  were :  —First,  that  the 
return  made  to  the  writ  is  wholly  insufficient,  as  it 
shows  no  compliance  with  the  writ,  nor  any  Tabs 
excuse  or  reason  for  noncompliance ;  secondly,  that  the 
return,  while  it  admits  the  facts  set  forth  in  the  writ 
whereby  the  district  of  Christchurch,  RetberWhe, 
became  a  separate  parish  for  ecclesiastical  purpose* 
under  the  statute  19  &  90  Vict.  c  104,  as.  14  and  15 
by  merely  denying  that  it  did  so  become  such  separate 
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parish,  traverses  a  conclusion  of  law  necessarily  result- 
ing from  the  facts  so  admitted,  without  showing  any 
ether  facto  which  obviate  or  even  qualify  that  con- 
ctasion ;  thirdly,  that  the  alleged  right  of  the  renters 
of  pews  in  the  church  of  Christchurch  to  choose  a 
churchwarden,  as  stated  in  the  said  return,  is  not  a 
"special  right,  privilege,  or  liability"  of  the  said 
parish  or  district  of  Christcliurch,  within  the  meaning 
of  the  89th  section  of  the  said  statute,  and  if  such 
right  existed  at  the  time  of  the  passing  of  the  said 
statote,  it  has  wholly  ceased  to  exist  ever  since  the 
and  statute  was  passed,  being  utterly  inconsistent  not 
only  with  the  letter,  but  also  with  the  spirit  and  object 
of  the  said  statute ;  fourthly,  that  the  return  is  incon- 
stant and  repugnant,  inasmuch  as  it  admits  facto 
which  show  a  public  right  Tested  in  the  general  body 
of  the  parishioners,  but  alleges  a  supposed  private 
right  Tested  in  a  few  individuals  who  are  not  even 
shown  to  be  and  may  not  be  parishioners  at  all, 
incompatible  with  such  public  right;  fifthly,  that  the 
Rtnra  is  further*  inconsistent  and  insufficient,  inas- 
much as  it  admits  facto  which  show  a  right,  Tested  in 
the  parishioners  by  the  rules  of  the  common  law,  as 
well  as  by  the  said  statute  of  the  19  &  20  Vict. 
c  104,  but  alleges  no  legal  custom  or  usage  which 
controls  or  affects  that  right,  nor  explains  by  reference 
to  any  rule  of  the  common  law,  or  to  any  canon,  or  to 
toy  statute,  the  existence  or  origin  of  any  supposed 
u  special  right,  privilege,  or  liability  "  on  which  reli- 
ance to  placed  as  an  answer  to  the  writ 

The  defendant's  points  were:— First,  that  if  the 
writ  is  to  be  understood  to  allege  the  matters  traversed 
bv  the  return  as  conclusions  of  law,  the  writ  is  insuffi- 
cient, inasmuch  as  no  such  conclusions  of  law  result  from 
the  other  matters  to  afford  any  ground  for  the  defendant's 
complying  with  the  requisition  of  the  writ ;  secondly, 
that  if  the  writ  is  to  be  understood  to  allege  the 
natters  traversed  by  the  return  by  way  of  substantive 
allegations  of  fact,  the  writ  is  sufficiently  answered  by 
the  traverse ;  thirdly,  that  on  either  of  these  supposi- 
tion* the  return  is  sufficient  in  law;  fourthly,  that  the 
return  shows  a  special  ground  of  exemption  within  the 
meaning  of  statute  19  &  20  Vict.  c.  104 ;  fifthly,  that 
the  record  shows  other  valid  reasons  for  the  defendant's 
oot  complying  with  the  requisition  of  the  writ 

Badeky  (Hawkins,  Q.C.  with  him)  for  the  prosecutors. 
—The  question  here  arising  is,  are  the  pew-renters 
entitled  to  elect  churchwardens,  or  the  parishioners  at 
large,  as  provided  by  the  common  law  and  by  statute  ? 
It  is  not  the  right  or  privilege  of  n  parish,  district,  or 
place  which  is  here  claimed,  this  right  might  be  con- 
fined to  a  few,  who  need  not  necessarily  be  inhabitants, 
hat  even  if  it  were  such  a  right  it  is  not  one  protected  by 
the  29th  section,  for  here  there  is  other  provision  made. 
Bat  without  that  the  right  and  incidents  of  a  parish 
became  incident  to  this  parish  as  soon  as  it  was  created. 
It  was  clearly  the  intention  of  the  Legislature  that 
the  two  Acts  should  be  read  together,  and  their  scope 
and  spirit  show  that  it  was  intended  whenever  a 
lew  parish  was  formed  that  the  election  should  be  with 
the  parishioners  and  not  in  pew-renters:  (1  &  2  WilL  4, 
c  38,  s.  16;  6  &  7  WilL 4,  c  84  ;  6  &  7  Vict.  c.  37, 
as.  15,16, 17  ;  and  19  &  20  Vict  c  104,  ss.  14, 15,  29, 
▼ere  referred  to.)  This  is  not  a  chapel  authorised  to 
celebrate  marriages,  &c,  in  the  sense  of  the  14th 
action  of  the  19  &  20  Vict  The  word  "authorised" 
has  a  particular  statutable  meaning.  [Croxfton,  J. 
—Bat  you  must  deny  it  in  its  general  meaning.]  It  is 
faried.  When  the  19  &  20  Vict  was  passed  this  was 
a  chapel  wherein  marriages  might  be  performed.  Then 
■  >t  a  separate  parish  ?  If  it  is  the  appointment 
finis. 

Dr.  PkOlimore  (F.  EOU  with  him)  contra.— The 
churchwardens  were  chosen  under  1  &  2  Will.  4,  c  84,  s. 
10.  This  is  not  a  district  chapel,  it  is  a  district 
*d  generis.  It  is  not  a  chapel  authorised  under  the  14th 


section  of  19  &  20  Vict  c  104.  The  authority  con- 
tended for  by  the  prosecutors  is  only  a  revocable  licence ; 
that  referred  to  in  the  Act  is  that  which  is  mentioned  in 
6  &  7  Vict.  c.  37,  s.  9.  The  authority  of  the  ecclesiastical 
commissioners,  by  order  of  council,  that  is  the  authority 
referred  to  in  all  these  instances.  The  Act  refers  to  a  per- 
manent authority,  and  not  to  a  revocable  licence,  and  that 
not  a  licence  to  the  chapel  hut  a  personal  licence  to  the 
minister.  This  chapel  has  never  been  so  authorised : 
(1  &  2  Will,  c  84,  s.  4,  10 ;  19  &  20  Vict,  c  104, 
ss.  2,  9,  11, 14;  6  &  7  Vict  c.  37;  6  &  7  Vict  c  85, 
s.  26.) 

Badeley. — The  incumbent  was  authorised  to  perform 
marriages  in  this  place,  and  even  if  revocable  it  had 
never  been  revoked,  and  that  is  within  the  words  of 
the  Act,  and  the  mandamus  so  recites. 

Cur.  adv.  vult. 

Feb.  12.— Wightmas,  J. — We  are  of  opinion  that 
the  defendant  is  entitled  to  our  judgment  upon  thia 
demurrer.  It  is  clear  that  unless  the  district  of 
Christchurch  has  become  a  separate  and  distinct 
parish  for  ecclesiastical  purposes,  by  virtue  of  the 
provisions  of  the  19  &  20  Vict  c  104,  the  man- 
damus cannot  be  supported,  and  we  think  that  the 
district  of  Christchurch  had  not  at  the  time  of 
passing  that  Act  the  requirements  necessary  to  convert 
it  into  a  parish  of  itself  by  virtue  of  that  statute. 
The  new  church  called  Christchurch  was  built  and 
endowed,  and  had  a  district  assigned  to  it,  and  a  fund 
provided  for  the  repairs  of  the  church,  in  the  years 
1839  and  1840,  unier  the  provisions  of  the  1  &  2 
Will.  4,  c.  38,  and  in  1840  the  bishop,  under  the 
provisions  of  the  6  ft  7  Will.  4,  c  85,  granted  his 
licence  and  authority  for  the  publication  of  banns  and 
solemnisation  of  marriages  in  the  new  church  called 
Christchurch,  and  for  taking  the  same  fees  in  respect 
thereof  as  were  taken  in  the  mother  church  by  tho 
minister  or  incumbent  thereof  for  the  time  being,  to 
which  the  fees  for  christenings,  baptisms  and  burials 
were  afterwards  added.  The  bishop's  licence  may,  how- 
ever, as  expressly  enacted  by  the  32nd  section  of  the 
last-mentioned  Act,  be  revoked  by  the  bishop  with  the 
consent  of  the  archbishop,  and  by  the  proviso  at  the 
end  of  the  26th  section  of  the  same  Act,  marriages 
could  only  be  solemnised  in  the  new  district  church 
until  the  licence  should  be  revoked.  By  the  16th 
section  of  1  &  2  Will.  4,  c.  38,  under  which  the 
new  district  church,  called  Christchurch,  was  built 
and  endowed,  two  churchwardens  are  to  be  chosen,  one 
by  the  incumbent  of  the  new  church,  and  the  other 
by  the  renters  of  pews  in  the  church.  The  church 
and  district  of  Christchurch  having  been  thus 
created  under  the  provisions  of  1  &  2  Will.  4, 
and  publication  of  banns  and  the  solemnisation  of 
marriages  having  been  authorised  by  the  bishop, 
under  the  6  &  7  Will.  4,  as  before  mentioned, 
things  remained  in  the  same  state,  tho  renters  of 
pews  choosing  one  of  the  churchwardens,  until  the 
present  question  was  raised ;  and  it  was  said  that 
immediately  upon  the  passing  of  the  19  &  20  Vict 
c.  104,  the  district  of  Christchurch  became  a  sepa- 
rate and  distinct  parish  by  the  force  and  operation  of 
the  19  &  20  Vict.  c,  104,  sect.  14,  by  which  it  iff 
enacted  that  wheresoever,  or  as  soon  as,  banns  of 
matrimony,  and  the  solemnisation  of  marriages, 
churchings  and  baptisms,  according  to  the  laws  and 
canons  in  force  in  this  realm,  are  authorised  to  be 
published  and  performed  in  any  consecrated  church 
or  chapel  to  which  a  district  shall  belong  (such 
district  not  being  at  tho  time  of  the  passing  of  that 
Act  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  and  the  incumbent  of  which  is  by  such 
authority  entitled,  for  his  own  benefit,  to  the  entire 
fees  arising  from  the  performance  of  such  offices,  with- 
out any  reservation  thereout),  such  district  or  place 
should  become  and  be  a  separate  and  distinct  parish  for 
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ecclesiastical  purposes,  such  as  contemplated  by  the 
15th  section  of  the  6  &  7  Vict,  c  37,  and  all  the  pro- 
visions of  that  Act  relative  to  new  parishes,  upon  their 
becoming  such,  should  apply  to  the  said  parish  as  if  it 
had  become  a  new  parish  under  the  6  &  7  Vict.  e.  37. 
By  the  17th  section  of  the  last-mentioned  Act,  one  of  the 
churchwardens  of  the  new  parish  is  to  be  elected  by  the 
incumbent  and  the  other  by  the  inhabitants.    It  was 
said  for    the    prosecution    that    the   bishop    having 
authorised  the  publication  of   banns  and  the  solem- 
nisation of  matrimony  in  the  new  church  called  Christ- 
drarch,  the  condition  required  by  the  14th  section  of 
the  19  &  20  Vict  c.  104t  was  fulfilled,  and  that  the  dis- 
trict became  a  distinct  parish  immediately  upon  the 
passing  of  that  Act.    We  are,  however,  of  opinion  that 
the  authority  contemplated  and  intended  by  that  section 
of  the  Act  was  not  a  revocable  licence  by  the  bishop,  but 
an  authority  under  an  order  of  the  commissioners  under 
the  1 1th  section  of  the  Act,  which  expressly  empowers 
the  commissioners,  if  they  think  fit,  to  authorise  the 
publication  of  banns  and  the  solemnisaiion  of  matrimony 
and  baptisms,  churching  and  burials,  and  all  the  fees 
payable  for  such  offices  to  be  paid  to  the  incumbent  of 
the  district.    This  authority,  if  it  had  been  granted  by 
the  order  of  the  commissioners,  would  be  of  a  perma- 
nent and  irrevocable  character,  but  it  has  not  been 
granted,  and  we  are  of   opinion  that  the  revocable 
authority  or  licence  of  the  bishop  is  not  enough  to 
bring  this  district  within  the   14th  section  of  the 
19  &  20  Vict  c.  104.     We  may  observe  that  the  15th 
section  of  the  6  &  7  Vict  c  37,  does  not  appear  to  us 
to  be  applicable  to  this  case,  of  a  district  not  constituted 
under  that  Act,  but  under  the  1  &  2  Will.  4,  c.  38, 
with  a  licence  by  the  bishop  under  the  6  &  7  Will.  4, 
c  85.      Upon  the  ground,  therefore,  that  the  new 
church  called  Christchurch  was  not  one  in  which  banns 
of  matrimony  and  the  solemnisation  of  marriages, 
churchings  and  baptisms,  were  authorised  to  be  pub- 
lished and  performed  within  the  meaning  of  the  14th 
section  of  the  19  &  20  Vict  c  104,  we  think  that  the 
mandamus  cannot  be  maintained,  and  that  the  defen- 
dant   is    entitled  to    succeed    upon  this  demurrer. 
Another  point  arose  upon  the  effect  to  be  given  to  the 
29th  section  of  the  Act,  upon  which  we  do  not  think  it 
necessary  to  give  any  opinion,  as  upon  the  other  ground 
we  think  there  should  be  judgment  for  the  defendant, 
with  costs.  Judgment  for  defendant  with  costs. 


Reported  by  C.  J.  B.  Hkbxblst,  BsqM  Barristar-ai-Law. 

APPEAL  FROM  A  DECISION  OK  THB  QUEEN'S  BENCH. 

Nov.  27  and  28,  and  Jan.  12. 

(Before  Martin,  B.,  Wxllbs,  J.,    Ckannkll,  B., 

Keating,  J.  and  Wilde,  B.) 

Reg.  on  the  prosecution  of  Dlmsdale  v.  The 

Saddlers'  Company. 

Corporation  —  City  company  —  Charter— Assistant— 

&Un>  ^M^MS^OTffV^B^B?       W*r       •  UjnrsmJS  Ujt  ^^HdBWS'S)^  4BA  UUjO  UjiOww  ^^W'UfOUUSmwr^ 

Hon — Insolvency — Notice  of  removal —  Validity  of 
removal — Bye-law —  Validity  of— Construction. 
Mandamus  to  the  Saddlers'  Company  to  restore  the 
prosecutor  to  the  office  of  assistant  of  the  company. 
The  writ  recited  the  charter  incorporating  the  com- 
pany, which  {amongst  other  things)  gave  power  to 
appoint  assistants  by  election  and  admission,  to  re- 
move (hem  for  iU-condoct,  and  to  make  bye-laws. 
The  defts.  returned   that    the    charter   was    not 
fully  or  correctly  set  forth  in  the  writ,  and  that  it 
contained  a  provision  that  elections  of  assistants  con- 
trary to  its  provisions  should  be  void;  that  the  pro- 
secutor was  not  duly  qualified  or  elected  an  assistant; 
that  he  had  ill-conducted  himself  and  was  not  entitled 
to  hold  office ;  that  the  company  had  considerable 
vpcrty ;  and  that  according  to  the  usual  course  an 


assistant  would  be  called  upon  to  hold  the  office  ef 
renter-warden  and  other  offices  of  greater  trust; 
that  a  bye-law  had  been  passed  pursuant  to  As  powers 
given  by  the  charter,  by  which  it  was  resowed,  a  That 
no  person  who  has  been  a  bankrupt  or  become  tawf- 

lrv*Svtt     v*mmv     wU^fw  nwt^rS'  u^ue       ur%0    uw^^swwu^mj^smo/    ^m     vwu^f^owurwnr    ^rj    sjbwbji 

court  of  assistants,  unless  it  be  proved  to  the  *rf»- 
/u&m  <^ta  court  ^M^^to^q^tfeeoai- 
ruptcy  or  insolvency,  has  paid  and  satisfied  his  cre- 
ditors the  whole  of  his  debts,  or  shsdlhsweeetoMshei 
a  fair  and  honourable  character  for  seven  yean 
subsequent  to  such  his  bankruptcy  or  insolvency,  to 
the  satisfaction  of  the  court;"  that  the  prosecutor 
procured  his  election  and  admittance  byfrauduknUy 
representing  himself  solvent,  whereas  he  was  in  fed 
insolvent  and  a  bankrupt,  and  that  thereupon  et  a 
meeting  of  the  court  duly  convened  he  was  re- 
moved. 

Pleas:— I.  Traversing  the  allegations  in  the  return, 
2.  That  the  prosecutor  was  not  summoned  to,  nor 
had  he  any  notice  of  the  meeting  at  which  he  wet 
removed. 

A  special  verdict  found  that  the  prosecutor  after 
his  election,  but  before  it  was  communicated  Is 
him,  in  answer  to  a  question  of  the  clerk  of  thsam- 
pony,  represented  that  he  was  solvent,  that  theressm 
ha  was  summoned  to  attend  a  court,  and  wasswore 
in,  and  acted,  and  that  he  was  afterwards  adjw&- 
cated  bankrupt. 

Held  (reeersing  the  decision  of  the  court  below),  that 
the  bye-law  was  valid,  inasmuch  as  under  the  cir- 
cumstances of  the  company  and  of  the  offices  of 
trust  to  which  an  assistant  might  be  admitted, 
bankruptcy  or  insolvency  was  not  an  unreasonable 
disqualification; 

That  it  did  not  restrict  the  doss  eligible  for  assui- 
ants,  but  only  ascertained  a  criterion  of  fanes* ; 

That  the  bye-law  was  good,  although  it  had  not  bees 
approved  in  pursuance  of  staL  19  Hen.  7,  c  7  ; 

That  a  bye-law  is  to  be  construed  so  as,  ^  pomkk, 
to  make  it  good  and  effectual ;  that  so  vwwms  u\ 
the  bye-law  in  question  meant  that  a  person  skesU 
be  excluded  from  becoming  a  member  by  any  of  tie 
means  conducive  thereto,  whether  by  election,  admit- 
tance  aftsrwards  or  otherwise  ;  and  that  read  a  this 
sense  the  present  bye-law  rendered  the  prosecutor's 
election  and  admittance  invalid ; 

That  the  prosecutor  wasjrom  the  beginning,  disqvahjsi 
by  the  bye-law,  under  which  the  court  of  auistemu 
was  bound  to  expel  him,  and  that,  therefore,  he  net 
not  entitled  to  a  peremptory  mnndamut  to  restort 


That  the  effect  of  his  admittance  was  defeated  by  the 

falsehood  whereby  it  was  obtained,  because,  sisce  tk 

bye-law  was  void,  the  statement  of  solvency  urn 

material,  and  not  the  less  material  from  the  Jed 

that  at  the  time  the  prosecutor  did  not  know  of  his 

election,  and  that  the  admittance  was  made  void  b$ 

fraud: 

Held,  further,  that  on  the  first  plea,  prosecutor  wet 

entitled  to  have  the  verdict  entered  for  him  en  the 

traverse  that  the  charter  was  mot  correctly  set  forth, 

and  the  traverse  as  to  his  having  been  duty  elected; 

but  that  as  to  the  residue  of  that  plea,  and  at  to  the 

second  plea,  the  defts.  were  entitled  to  judge** 

Form  of  special  verdict. 

This  was  a  mandamus  directed  to  the  wardens  and 
assistants  of  the  Saddlers'  Company,  commanding  Uwm 
to  restore  the  prosecutor  Kay  Dimsdak  to  the  place  ef 
an  assistant  upon  the  court  of  the  company. 

The  writ  recited  the  charter  of  King  Charles  the 
Second,  incorporating  the  company,  which  gave,  tsfer 
alia,  power  to  appoint  future  wardens  and  assistants  fay 
election  and  admittance,  both  of  which  proceedings  in 
expressly  mentioned  in  the  charter ;  power  to  remote 
assistants  for  "  ill-government,  or  ill-conducting  than* 
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wives,  or  fur  any  other  just  or  reasonable  cause  ;"  and  a 
power  to  make  such  bye-laws  as  should  seem  good,  useful, 
hooest  and  necessary,  according  to  their  sound  discre- 
tion, for  the  good  rule  and  government  of  the  wardens, 
or  keepers,  and  freemen  and  commonalty  of  the 
mystery  or  art,  and  officers  and  ministers  of  tin*  same 
mystery  for  the  time  being,  and  to  declare  in  u  hat  way 
or  order  the  aforesaid  wardens,  or  keepers,  freemen, 
and  commonalty,  and  other  men  of  the  mystery  should 
use  and  conduct  themselves  in  the  office,  ministry,  arti- 
fice and  business  of  their  said  mystery  or  art,  and 
otherwise  for  the  public  good,  and  general  utility,  and 
safe  and  quiet  government  of  the  said  mystery 
and  art,  which  bye-laws  were  to  be  observed  so  as 
they  should  not  be  repugnant  nor  contrary  to  the 
laws  and  statutes  of  the  kingdom  of  England,  nor  the 
provisions  of  the  charter,  nor  to  the  custom  of  the  city 
of  London,  nor  the  liberties,  jurisdiction,  or  privileges  of 
the  mayor  and  commonalty  and  citizens  of  the  said  city. 

The  writ  further  recited  that  the  prosecutor  Kay 
Dimsdale  was  duly  qualified  to  be,  and  on  the  20th 
Oct.  1849  was,  duly  elected  and  admitted  as  an 
assistant,  and  was  afterwards  by  the  defendants  wrong- 
fully removed. 

The  return  in  substance  alleged  that  the  char- 
ter was  not  fully  nor  correctly  set  forth  in  the 
writ,  and  that  it  contained  a  provision  that  elections 
of  assistants  of  the  said  corporation  contrary  to 
the  direction  or  restriction  of  the  charter  should 
be  void  and  of  no  effect  to  all  intents  and  purposes 
whatsoever ;  that  this  prosecutor  was  not  duly  quali- 
fied to  be  elected  an  assistant,  and  that  ho  was  not 
duly  elected,  nominated,  or  constituted  an  assistant; 
that  he  had  ill-conducted  himself,  and  was  not  duly 
in  or  entitled  to  hold  his  office  of  assistant ;  that  there 
was  just  and  reasonable  cause  for  his  removal  there- 
from before  and  at  the  time  of  the  alleged  removal, 
and  for  which  he  was  removed ;  that  he  was  not  wrong- 
folly  or  unlawfully,  or  contrary  to  the  tenor  of  the  said 
letters  patent,  or  without  just  cause,  removed,  or 
wrongfully  or  unlawfully  kept  removed  or  dispossessed; 
that  the  said  corporation  has  considerable  property,  real 
sad  personal,  and  the  care  and  distribution  of  various 
charity  and  other  estates ;  that  the  wardens  are  elected 
annually  by  ballot  by  the  court  of  assistants,  and  from 
the  members  of  such  court;  and  that,  according  to 
the  usual  course  and  custom,  a  person  coming  upon  the 
court  would  be  elected  to  the  office  first  of  renter- 
warden— an  officer  who  is  treasurer  of  the  company,  and 
has  the  receipt  of  the  rents,  and  the  charge  and  custody 
of  them  and  other  moneys  and  property  of  the  com- 
pany, and  performs  the  duties  of  the  office  bond  fide 
and  in  person,  and  receives  into  his  hands,  aud  has  the 
sole  custody  or  charge  of  all  the  rents,  dividends,  plate, 
<Gaen  and  other  effects  belonging  to  the  said  corporation, 
accounting  to  the  auditors  therefor;  next  that  of  quarter 
warden — an  officer  who  receives  the  quarterage,  which 
he  pays  over  to  the  renter-warden ;  afterwards  that  of 
key-warden,  who  has  the  care  of  the  common  seal  and 
archives  of  the  company  ;  and  finally  that  of  prime 
warden  or  master,  who  presides  at  meetings  of  the 
court,  and  has  a  casting  vote,  after  which  the  member 
falls  back  with  the  court ;  that  the  assistants  manage 
the  affairs  of  the  company  and  control  the  expenditure, 
and  the  grant  of  pensions  and  relief  to  decayed  mem- 
bra, and  have  the  general  government  of  the  corpora- 
tion and  the  trade,  possessing  and  exercising,  inter 
°K  a  right  of  search  for,  and  seizing  of  deceitful 
wares;  that  the  election  of  assistants,  in  case  of 
vacancy,  is  made  from  the  livery  according  to  seniority; 
•in  case  of  solvency  and  good  character  and  repute  the 
office  is  held  for  life;  but  that  in  case  of  any  misconduct 
causing  unfitness  or  other  sufficient  cause,  or  receiving 
parochial  aid,  or  petitioning  the  court  for  relief,  the 
assistant  would  no  longer  receive  a  summons  to  attend 
the  court ;  that  should  an  assistant  come  to  decay  and 


petition  for  relief  out  of  the  company's  funds,  he  is  con- 
sidered, as  a  matter  of  course,  to  cease  to  be  a  member 
of  the  court  upon  the  receipt  of  his  first  quarter's  pen- 
sion ;  and  the  vacancy  so  caused  is  at  once  filled  up, 
and  the  decayed  member  falls  back  with  the  livery, 
and  that  the  same  course  has  been  pursued  in  the  case 
of  misconduct  amounting  to  unfitness  or  incompetency ; 
that  on  the  23rd  April  1799  a  bye-law  was  made  in 
pursuance  of  the  power  in  the  charter,  which  bye-law 
has  since  remained  in  force,  and  is  in  these  words : 
"  Resolved,  that  no  person  who  has  been  a  bankrupt  or 
become  otherwise  insolvent,  shall  hereafter  be  admitted 
a  member  of  the  court  of  assistants  of  this  company, 
unless  it  be  proved  to  the  satisfaction  of  the  court  that 
such  person  after  his  bankruptcy  or  insolvency  has 
paid  and  satisfied  his  creditors  the  whole  of  their  debts, 
and  shall  have  established  a  fair  and  honourable 
character  for  seven  years  subsequent  to  such  his  bank- 
ruptcy or  insolvency,  to  the  satisfaction  of  the  court  or 
tiie  majority  of  them;11  and  that  such  bye-law  re- 
mained in  force ;  that  the  prosecutor  procured  his 
election  and  admittance  by  falsely  and  fraudulently 
representing  himself  to  be  solvent  and  able  to  pay  his 
creditors  20s.  in  the  pound,  whereas  he  was  in  fact 
insolvent,  and  unable  to  pay  his  creditors  20s.  in  the 
pound  or  any  dividend,  as  he  well  knew,  and  his  cre- 
ditors have  never  received  payment  except  of  a  divi- 
dend of  2s.  8d  in  the  pound  under  his  bankruptcy ; 
that  he  afterwards  was  adjudicated  a  bankrupt  in  re- 
spect of  a  debt  existing  at  the  time  of  his  false  repre- 
sentation of  solvency,  which  bankruptcy  remains  in 
force;  and  that  he  was  at  a  subsequent  meeting  of  the 
court  duly  convened  and  held  on  the  20th  Dec 
1849,  and  whilst  he  was  a  bankrupt  and  before  the 
issuing  of  the  mandamus,  lawfully  removed  and  dis- 
charged from  being  an  assistant,  and  that  for  these 
reasons  he  ought  not  to  be  restored. 

The  prosecutor  pleaded  to  this  return  two  pleas: 
the  first  traversed  the  statement  in  the  return 
as  to  the  letters  patent  being  insufficiently  set 
forth,  it  also  alleged  in  effect  that  the  prose- 
cutor was  duly  qualified,  duly  elected,  nominated 
and  constituted  an  assistant,  and  that  he  had  not 
misconducted  himself  as  in  the  return  alleged  ;  that 
he  was  duly  in  and  entitled  to  the  office,  that 
there  was  no  just  or  reasonable  cause  for  his  removal 
therefrom  before  ox  at  the  time  of  his  alleged  removal ; 
that  the  removal  was  wrongful  and  unlawful,  and  con- 
trary to  the  tenor  of  the  letters  patent,  and  without 
just  or  reasonable  cause ;  and  that  he  is  wrongfully  and 
unlawfully  kept  removed  and  dispossessed ;  that  no  such 
bye-law  was  made  or  in  force  at  the  times  when,  &c. ; 
that  the  prosecutor  did  not  make  the  false  and  fraudu- 
lent statement  alleged ;  that  he  was  duly  elected  and 
admitted,  and  not  through  any  fraud ;  that  the  meeting 
of  the  court  on  the  20th  Dec.  1849  at  which  he  was 
removed,  was  not  duly  convened,  and  that  be  was  not 
removed,  and  did  not  cease  to  be,  but  at  the  time  of  the 
teste  of  the  writ  was,  and  still  is,  an  assistant  of  the 
said  art  or  mystery,  and  entitled  to  be  admitted  thereto. 
The  second  plea  alleged  that  the  prosecutor  was  at 
the  time  of  the  holding  of  the  court  at  which  he  was 
removed  an  assistant  and  entitled  to  be  summoned, 
but  that  he  was  not  summoned  thereto  and  had  not 
notice  nor  any  opportunity  of  attending  thereat. 
Upon  these  pleas  the  defts.  took  issue. 

The  return,  in  so  far  as  it  stated  the  manner  and 
routine  in  which  the  wardens  are  elected,  their  duties 
with  respect  to  the  moneys  of  the  company  and  the 
insolvency  and  bankruptcy  of  the  prosecutor,  was  not 
traversed,  and  those  statements,  if  material,  were  there- 
fore to  be  taken  as  admitted  for  the  purposes  of  this 
cause. 

At  the  trial  a  special  verdict  was  found  for  the 
pit-,  the  material  points  of  which  may  be  stated 
as  follows: —It  finds  the  charter,  a  copy  of  which 
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in   the    Latin  is  annexed,   and  also  the  bye-law  in 
the  terms  stated  in  the  return.     It  states  that  a  per- 
son holding  the  office  of  assistant  might  by  reason  of 
his  being  in  snch  office  be  elected  to  the  office  of  renter- 
warden,  which  last-mentioned  office  was  an  office  of 
trust,  and  the  person  for  the  time  being  holding  the 
said  last-mentioned  office  might  by  virtue  of  snch 
office  receive  large  stuns  of  money  belonging  to  the  said 
wardens  or  keepers  and  assistants,  and  which  moneys 
had  to  be  applied  for  charitable  purposes  and  other- 
wise.    It  further  appeared  from  the  verdict  that  the 
prosecutor  was  on  the  23rd  April  1849  in  dne  form 
elected  an  assistant  by  a  preliminary  resolution  which 
was  in  dne  form  confirmed  on  the  25th  July  following ; 
that  on  the  24th  Sept  he  made  a  representation  to 
the  clerk  and  agent  of  the  company  that  he  was 
solvent;  that  m  consequence  of  such  statement  he 
was  on   the  16th   Oct.  informed  of  his  election  and 
summoned  to  attend  a  court  on  the  20th  of  the  same 
month,  which  be  did  accordingly,  and  was  then  sworn 
in  and  acted  and  received  his  fee  as  an  assistant,  and 
that  he  was  again  summoned  to  attend  and  attended  a 
court  on  the  6th  Nov.,  when  he  also  received  his  fee 
and  acted  as  iin  assistant ;  that  on  the  30th  of  the 
same  month  he  was  adjudicated  bankrupt;  that  on 
the  28th  Dec.,  at  "a  meeting  of  assistants,  held  with- 
out any  summons  or  notice  to  the  prosecutor,  or  oppor- 
tunity of  his  attending,  but  in  other  respects  regular, 
he  was  expelled.     As  to  the  qualification  of  the  prose- 
cutor for  the  office,  the  verdict  found  that  at  the  time 
of  the  first  resolution  for  his  election,  and  from  thence 
continually  up  to  and  at  the  time  of  his  alleged  re- 
moval, the  said  Kay  Dimsdale  was  in  insolvent  circum- 
stances, and  unable  to  pay  his  creditors  20*.  in  the 
pound,  and  during  all  such  time  the  said  Kay  Dims- 
dale then  owed  large  sums  of  money,  ou  judgments 
and  otherwise,   to  divers  persons,  which  debts  have 
always  remained  unpaid  and  unsatisfied,  but  he  was  in 
other  respects  duly  qualified  to  bo  elected  an  assistant. 
As  to  the  alleged  fraud,  the  verdict  find*  that  the  pro- 
secutor did,  after  the  passing  of  the  resolution  of  the 
23rd  April,  but  before  it  was  communicated  to  him,  to 
wit,  on  the  24th  Sept.   1849,  in  answer  to  an  inquiry 
which  Giles  Clarke,  then  being  the  agent  in  that  be- 
half of  the  defs.,  made  of  him  as  to  his  solvency,  repre- 
sent and  state  to  the  said  Giles  Clarke,  then  being  the 
clerk  and  agent  as  aforesaid  of  the  defs.,  that  he  wns 
then   quite    as    solvent  as    any  man  of  the    court, 
and  able    to  pay  his  creditors  20s.  in  the  pound, 
whereas  in  truth  he  then  was,  and  thence  hitherto  has 
been  insolvent,  and  he  was  then  largely  indebted  to 
divers  persons  in  large  sums  of  money,  and  was  wholly 
-  unable  to  pay  his  creditors  20*.  in  the  pound,  as  he 
then   well  knew;  and  the  said  creditors  never  were 
paid  their  said  debts,  or  any  part  thereof,  except  a 
small  dividend  of  2s.  $d.  in  the  pound,  which,  and  no 
more,  after  great  delay,  was  paid  to  the  creditors 
under  the  bankruptcy  mentioned  in  the  return ;  and 
that  by  means  of  the  said  false  and  fraudulent  repre- 
sentations, the  said  Kay  Dimsdale  induced  and  pro- 
cured the  said  then  wardens  or  keepers  and  assistants 
to  admit  him  to  the  said  office  aforesaid.     That  the 
said  Giles  Clarke,  as  such  clerk  and  agent  as  afore- 
said, after  the  making  of  the  said  representations,  and 
in  consequence  thereof,  caused  the  prosecutor  to  be 
summoned  to  attend  the  meetings  which  it  is  alleged 
he  attended,  and  caused  the  fact  of  the  election  to  be 
communicated  to  him.    That  the  said  representations 
were  not  communicated  by  the  said  Giles  Clarke  to  the 
court  of  the  company  until  the  28th  Oct.  1849,  which 
was  the  first  court  held  after  they  were  made,  and  was 
the  court  at  which  the  prosecutor  was  admitted.   Upon 
this  special  verdict,  the  Court  of  Q.B.  gave  judgment 
for  the  prosecutor,  and  awarded  a  peremptory  manda- 
mus to  issue.     Whereupon  the  case  was  brought  into 
is  court  by  writ  of  error. 


Ktiowles,  Q.C.  for  the  apps. — The  first  question  is, 
is  the  bye-law,  as  set  out,  a  reasonable  bye- law?  The 
court  below  appears  to  have  acted  upon  the  case  of 
Rex  v.  The  Mayor  of  Liverpool,  2  Burr,  723.  Then 
it  was  held  that  bankruptcy  was  not  a  cause  of 
amotion  from  the  office  of  a  common  councilman ;  and 
Lord  Mansfield  said  (p.  732),  u  A  man  may  be  able 
to  pny  above  20*.  in  the  pound,  notwithstanding  his 
being  in  strictness  a  bankrupt"  That  case,  therefore, 
is  not  applicable  to  this  bye-law,  and  it  may  be  ques- 
tioned whether  the  decision  in  that  case  is  now  lswr 
for  the  5  &  6  Will.  4,  c.  76,  s.  52,  makes  bankruptcy 
or  insolvency  a  disqualification  for  continuing  to  hold 
the  office  of  mayor,  alderman,  or  councillor;  tiist 
enactment  is  sufficient  to  show  the  reasonableness  of 
this  bye-law.  The  case  of  Rex  v.  The  Mayor  of  Liver- 
pool was  not  taken  to  a  court  of  error,  and  the  object 
of  the  present  writ  of  error  is  to  have  the  judgment  of 
this  court  whether  the  judgment  of  Lord  Mansfield  in 
that  case  is  to  be  held  as  law,  seeing  that  the  Legisla- 
ture has  acted  coutrary  to  that  decision;  but  even 
were  that  not  so,  that  judgment  might  well  stand,  and 
yet  not  affect  the  present  question  ;  and  with  reference 
to  the  observation  of  Lord  Mansfield  above  referred  to, 
the  bye-law  provides  for  that.  It  is  found  that  every  one 
is  liable  to  hold  office  as  a  renter-warden,  whose  duty  it 
is  to  receive  all  the  rents  and  moneys  of  the  corporation. 
Here  is  a  body  of  tradesmen  having  power  to  nub 
bye-laws  to  regulate  themselves  and  their  corporation. 
What  can  be  more  reasonable  than  that  they  should 
say  that  no  one  should  hold  office  who  could  not  psy 
20*.  in  the  pound  ?  Surely  they  are  the  persons  best 
able  to  judge.  They  think  that  a  man  who  is  insolvent 
is  not  an  independent  agent,  and  not  so  desirable  as  a 
member  as  one  who  is  solvent,  %nd  there  is  nothing 
unreasonable  that  they  should  object  to  put  him  in  t 
position  to  receive  and  deal  with  large  sums  of  money. 
Then  it  is  said  that  you  cannot  limit  the  number  of 
parties  out  of  whom  the  person  eligible  shall  be 
elected.  It  is  true  a  bye-law  cannot  exclude  a  das  or 
section  of  the  constituency,  but  bye-laws  contimuDy 
impose  disqualifications  which  limit  the  cumber  of 
persons  eligible  ;  forexample,  it  would  not  be  unreason- 
able to  disqualify  a  blind  man,  if  the  duties  of  the  office 
required  that  he  should  see.  Any  disqualification  of 
this  sort  is  reasonable  if  founded  on  common  sense: 
{Green  v.  The  Mayor  of  Durham,  1  Burr.  127  ;  Btx  t. 
The  Masters  and  Wardens  of  the  Company  of  8wr~ 
ff€otu,2  Burr.  892  ;  Rexr.  The  President  of  the  CoUegs 
of  Physician*,  7  T.  R.  282.  [Mautis,  B.  referred 
to  the  case  of  R.  on  the  prosecution  of  M.  Seeks  t. 
The  Mayor  and  Aldermen  of  London,  3  B.  &  AdoL 
255.]  The  effect  of  the  cases  is,  that  a  bye-law  which 
merely  restricts  the  right  to  be  elected  is  good.  Now 
to  apply  that  rule  to  the  issues  before  the  court.  Dims- 
dale, it  is  said,  was  not  summoned  to  the  meeting 
at  which  his  election  was  declared  void  ;  but  io  fact  be 
never  was  elected  at  all,  for  his  election  was  abso- 
lutely null  and  void,  and  therefore  he  had  no  right  fc> 
be  summoned.  If  the  bye-law  is  good  the  prosecutor  wsft 
never  in  office,  and  therefore  the  defs.  are  entitled  to 
judgment,  notwithstanding  the  verdict  on  the  issue  oa 
the  fifteenth  plea  that  the  prosecutor  was  not  sum- 
moned. Then  as  to  the  first  issue  raised,  that  the 
letters  patent  are  truly  set  forth  in  the  writ,  and  that 
no  material  portion  thereof  is  omitted  ;  the  proviso 
that  every  election  "  contrary  to  the  direction  or  re- 
striction in  these  presents  in  that  respect  mentioned 
shall  be  void  and  of  no  effect,  to  all  intents  and  pur- 
poses,* is  notset  ont  in  the  writ"  The  words  are  rery 
material,  and  that  issue  therefore  ought  to  have  bees 
found  for  the  defs.  As  to  Dim&dale's  qualification,  the 
bye-law  does  not  mention  the  election  of  an  assistant, 
only  his  admission ;  and  looking  at  the  charter,  it  ij 
clear  that  it  meant  that  no  person  should  be  admitted 
contrary  to  the  charter.    The  prosecutor  was  elected 
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contrary  to  the  charter,  because  as  soon  as  a  bye-law  is 
passed  it  becomes  part  of  the  charter.  Tucker  v.  Rex, 
3Bro,  Ch.  Ca.  310.  The  second  and  third  issues, 
therefore,  ought  to  be  found  for  the  defts.  As  to  the 
fourth  issne,  that  the  prosecutor  had  not  con- 
ducted himself  as  alleged,  this  onght  to  be  found  for  the 
defts.,  because  before  the  prosecutor  knew  of  his 
election,  and  before  he  accepted  the  office,  he  made 
the  false  statement  which  obtained  him  admission. 
Moreorer  issue  is  not  joined  in  the  language  of  the 
return,  and  this  might  bind  the  defs.  hereafter,  if  they 
were  advised  to  proceed  against  Dimsdale  in  any  other 
manner.  The  manner  of  his  removal  must  not  be  con- 
founded with  the  question  of  his  qualification.  There 
may  have  been  ample  reason  for  removing  him,  but  the 
iefts,  may  have  proceeded  badly  to  remove  him  by  omit- 
ting to  give  him  notice.  A  man  is  not  considered  in 
until  he  has  been  finally  admitted  by  taking  the  oaths, 
and  he  was  not  sworn  in  until  after  the  fraudulent 
statement,  and  if  the  election  is  void  he  is  not  entitled 
to  bold.  If  it  be  contended  that  the  election  can  only 
be  questioned  by  information  in  the  nature  of  a  quo 
warranto,  that  assumes  avoid  election.  The  charter  con- 
templates removal  for  ill-conduct  and  other  reasonable 
cwse, u  by  the  warden  and  assistants,"  not  by  quo  war- 
ranto. As  to  the  seventh  plea,  it  is  admitted  that  there 
was  good  cause  for  removal ;  the  false  and  fraudulent 
statement  was  sufficient  misconduct.  The  eighth  and 
ninth  issues  depend  on  the  manner  of  the  removal  with- 
out a  previous  summons,  which  it  is  admitted  made  it 
informal.  The  great  question  is  the  validity  of  the  bye- 
law.  If  that  be  a  good  bye-law  and  incorporated  with 
the  charter,  and  the  expression  "  admitted  "  means 
*  admitted  to  claim  title,"  that  is  the  principal  ques- 
tion. [Martin,  B. — Suppose  wo  hold  the  bye -law 
pood,  and  that  there  was  a  false  representation  subse- 
quent to  the  election,  still  the  prosecutor  having  been 
elected,  the  fraud  does  not  arise  till  afterwards.  Can 
joa  exclude  him  without  giving  him  notice,  even  though 
the  election  be  void  ?  The  word  *(  void  "  means  void 
when  it  has  been  ascertained  in  a  proper  manner.] 
The  fraud  was  after  the  election,  but  before  he  was 
sworn.  If  he  were  not  duly  elected,  there  was  no  occa- 
sion to  summon  him.  [Martin,  B. — The  fraud  being 
alter  the  election,  would  not  affect  it,  though  it  might 
the  admission.  Channell,  B.— Is  he  not  entitled 
to  be  heard  on  that  point?]  If,  being  disqualified,  he 
is  elected,  he  can  have  no  claim  to  be  summoned.  The 
election  is  void,  and  the  law  does  not  recognise  him  in 
the  office.  Adjourned. 

AW.  28. — Gibbons  {Lush,  Q.C.  with  him)  contra. 
—The  bye-law  is  bad  by  reason  of  its  imposing  that  as 
a  disqualification,  which  is  not  a  disqualification  cither 
in  law  or  reason.  First,  as  to  the  law  of  tho  case ; 
the  case  of  Rex  v.  Liverpool  is  precisely  analogous 
with  the  present  case ;  that  case  has  remained  to  the 
present  day  unquestioned  in  a  court  of  law,  and  has 
always  been  acted  upon.  [Wildk,  B. — Your  difficulty 
i*  that  that  decision  does  not  go  the  whole  length  of 
the  present  case.]  The  judgment  then  is  applicable  to 
this  case,  and  has  been  acted  on  since  1759.  It  is  said 
that  an  assistant  might  be  appointed  renter-warden, 
and  so  have  the  receipt  and  appropriation  of  the  funds  of 
the  corporation.  It  is  true  that  might  be  so,  but  it  is 
not  so  of  necessity :  he  might  be  passed  over ;  there  is 
nothing  in  the  charter  to  prevent  it.  In  the  case  of 
%.  v.  Owen,  15  Q.  B.  476 ;  19  L.  J.  490,  Q.  B., 
the  clerk  of  a  County  Conrt  had  been  removed, 
and  on  a  quo  warranto  information  the  jury  found  that 
the  alleged  inability  on  the  part  of  the  clerk,  for  which 
he  had  been  removed,  consisted  solely  of  great  pecu- 
niary embarrassment  and  want  of  money  to  pay  his 
debts;  and  in  his  judgment  Erie,  J.  said  :  '*  The  full 
effect  of  the  finding  is,  that  neither  in  respect  of 
mental  qualities  nor  bodily  powers  had  there  been  any 
disability ;   but  circumstances  existed  which  made  it 


probable  that  such  might  be  the  case ;"  and  further, 
his  Lordship  said :  "  I  cannot  say  that  by  the  mere  fact 
of  insolvency  his  faculties  are  rendered  in  such  a  state, 
and  his  principles  so  impeached,  as  to  lead  us  to  decide 
that  he  has  in  consequence  forfeited  his  office,  I 
cannot  say  that,  because  a  man  is  in  an  extremely 
embarrassed  pecuniary  state,  he  should  therefore  be 
deprived  of  every  office  in  the  discharge  of  which 
sound  sense  and  firm  integrity  are  required."  As  to 
the  effect  of  the  Municipal  Corporation  Act,  5  6c  6 
Will.  4,  c  76,  the  case  of  Rex  v.  Chitty  was  decided  on 
that  Act,  and  that  case  is  that  an  uncertificated  bank- 
rupt is  not  disqualified  from  being  elected  a  councillor 
for  a  borough,  and  holding  the  office,  unless  he  became 
bankrupt  while  holding;  that  is  a  very  significant  case 
to  show  how  the  court  interpreted  that  statute. 
[Martin,  B. — That  was  a  decision  on  the  statute,  and 
according  to  its  terms.]  Then  as  to  the  reason  of  this 
case.  It  would  be  as  reasonable  to  object  to  a  man 
because  he  had  red  hair.  There  was  in  the  city  of 
London  a  bye-law  that  no  brewer  should  be  a  member 
of  the  common  council,  because  they  were  believed  to 
be  rude  and  violent  men.  Would  that  be  held  a  good  bye- 
law?  [Martin,  B.— Suppose  a  bye-law  said  a  convicted 
felon  should  not  be  an  assistant.]  That  would  be  good : 
(Badge's  case,  6  Coke  Rep.  11,  98  a.)  [Martix,  B. 
that  was  after  election.]  The  pit.  had  an  inchoate 
right;  the  act  here  complained  of  was  after  elec- 
tion. [Wilde,  B. — But  he  was  insolvent  at  tho 
time  of  his  election.]  Reg.  v.  Tappenden,  3  East, 
186,  191,  is  a  case  in  point;  this  bye-law  imposes 
a  qualification  not  required  by  the  charter.  In  Hex 
v.  Atlicood,  4  B.  &  Ad.  481,  502,  Lord  Denman  said, 
11  The  other  point  taken,  namely,  that  the  body  elected 
from  is  narrowed,  would  undoubtedly  be  fatal  to  any 
bye- law ; "  here  by  tho  present  bye-law  the  body  is 
narrowed.  Reg.  v.  Powell,  3  £.  &'  B.  377,  390 ;  23 
L.  J.  199,  Q.B.,  is  another  authority  to  the  same 
effect.  [Martin.  B. — The  case  I  have  already  put, 
of  a  convicted  felon  being  ineligible,  might  go  to 
narrow  the  body  elected  form.]  Sir  Thomas  Earl  J s 
case,  Carth.  173.  The  case  of  Green  v.  T/te  Mayor 
of  Durham,  cited  for  the  defs.,  is  not  applicable,  there 
there  was  no  right  to  be  elected  ;  hero  there  was  an 
inchoate  right,  and  a  vested  right,  which  cannot  be 
divested.  In  the  case  of  R.  v.  The  College  of  Surgeons 
the  requirement  was  reasonable,  having  regard  to  the 
learned  character  of  the  body;  but  in  the  present  case 
all  that  is  necessary  is  that  the  members  should  be 
saddlers.  In  the  case  of  i2.  v.  The  College  of  riiysicians 
there  was  no  inchoate  right ;  nil  those  cases  differ  from 
the  present.  Then  as  to  the  issues.  A  person  apply- 
ing for  a  mandamus  is  not  bound  to  set  out  the  charter ; 
it  is  in  the  custody  of  the  company,  and  if  anything  is 
omitted  it  is  for  them  to  set  it  out  in  their  return. 
There  is  nothing  to  show  that  this  election  was  void ; 
that  bye-law  is  not  a  part  of  the  charter,  and  if  tho 
election  were  bad  according  to  the  bye-lnw,  still  it  is 
good  according  to  the  charter.  The  return  that  the 
prosecutor  was  not  duly  elected  is  bad,  it  is  too  general : 
(/?.  v.  Lyme  Regis,  1  Doug.  79.)  The  bye-law  was 
meant  to  apply  to  the  election,  not  to  the  admission ; 
and  here  inquiry  was  not  made  into  the  prosecutor's 
circumstances  until  after  his  election.  The  election  gives 
him  a  right  to  the  office,  and  the  admission  gives  him  a 
right  to  execute  the  duties  of  the  office,  and  any 
disqualification  must  be  an  entire  disqualification.  The 
only  method  of  ousting  the  prosecutor,  if  he  be  wrongly 
in,  is  by  quo  warranto.  The  alleged  fraud  was  an 
answer  given  to  a  question  by  the  clerk  of  the 
company,  and  can  have  no  effect.  If  the  bye-law  is 
bad,  a  gratuitous  statement  cannot  affect  him :  ( Ver- 
non v.  Keys,  12  East,  632.)  The  ground  of  that 
decision  was,  that  the  man  was  not  under  any  obliga- 
tion to  disclose  the  truth.  So  here,  if  tbo  company 
were  induced  to  admit  him  in  consequence  of  that 
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statement,  it  was  their  own  fault  for  not  making 
other  inquiries :  (Feret  v.  HiR,  15  C.  B.  207  ;  White 
r.  Garden,  10  C.  B.  919;  Stewart  v.  Athton,  8  Ir. 
C.  L.  Rep.  35 ;  19  Hen.  7,  e.  7.) 

R  Clarke,  by  the  permission  of  the  court,  replied  — 
This  is  a  reasonable  bye-law,  and  R  v.  Liverpool  is 
not  in  point  Then  20s.  in  the  pound  was  not  paid.  The 
rule  with  respect  to  diminishing  the  number  of  persons 
eligible  to  be  elected  means  that  you  shall  not  exclude 
a  class.  As  to  the  misrepresentation,  it  must  be  made 
with  reference  to  an  existing  fact,  to  avoid  a  contract : 
(5  Rep.  63  b;  6  Rep.  531  b ;  Com.  Dig.  u  Bye-law," 
e.  1 ;  11  Coke,  54  b.)  The  bye-law  is  not  necessarily 
bad  because  it  is  not  signed ;  if  the  corporation  neg- 
lect to  get  their  bye-laws  confirmed,  they  are  liable  to 
a  penalty ;  the  word  "  admitted  **  in  the  bye-law  is  to 
be  read  as  "  allowed :"  (A  v.  Axbridge,  2  Cowp.,  was 
also  cited.)  Car,  adv.  vttlt. 

Jan,  12. — Martin,  B.,  after  stating  the  writ, 
return,  pleas  and  special  verdict,  proceeded: — The 
first  and  great  question  is  as  to  the  validity  of  the 
bye-law.  The  objections  made  to  it  were,  first,  that  it 
was  beyond  the  power  of  the  court  of  assistants; 
secondly,  that  it  was  void  because  of  the  provisions  of  the 
19  Hen.  7,  a  7 ;  and,  lastly,  that  if  not,  it  was  bad  in 
form,  as  being  directed  against  admittance  only,  and 
not  election.  The  first  objection,  if  valid,  must  be  so 
either  because  of  the  bankruptcy  or  insolvency  of  a 
freeman  being  in  itself  an  unreasonable  ground  of 
disqualification  for  the  office  of  assistant,  or  because  of 
a  violation  of  the  charter  in  unduly  limiting  the  class 
from  whom  the  selection  of  assistants  is  to  be  made. 
Upon  full  consideration,  however,  we  are  of  opinion 
that  the  bankruptcy  or  insolvency  does  not  constitute 
an  unreasonable  ground  of  disqualification  for  the  office 
of  assistant.  Not  only  is  the  office  in  itself  one  of 
trust  and  confidence,  bnt  it  leads  almost  as  a  matter  of 
course  to  the  office  of  renter-warden,  the  holder  of 
which  is  the  treasurer  and  keeps  the  purse ;  and  it 
seems  to  us  but  reasonable  that  persons  interested 
in  the  prosperity  and  honour  of  the  company  should 
desire  that  the  custody  of  its  money  should  be  not 
only  trustworthy,  but  safe,  beyond  the  risk  of  tempta- 
tion, and  that  the  conduct  of  ils  affairs  should  not  be 
in  the  hands  of  those  who  have  shown  themselves  to 
be  presumably  incompetent  to  the  prudent  manage- 
ment of  their  own.  It  is  true  that  persons  do  sometimes 
become  bankrupt  and  insolvent  without  misconduct, 
and  even  without  imprudence,  but  the  great  mass 
of  bankruptcy  and  insolvency  is  to  be  traced  to 
one  or  other  of  these  causes ;  and  bye-laws  must 
be  considered  as  subject  to  the  general  maxim 
that  laws  ought  to  be  adapted  to  meet  cases  of  or- 
dinary occurrence,  and  ought  not  to  be  pronounced  bad 
because  in  rare  and  exceptional  instances  they  may 
work  a  hardship.  With  respect  to  the  authorities  cited 
on  this  point  they  do  not,  in  our  opinion,  touch  it  That 
of  Rex  v.  The  Mayor  of  Liverpool  arose  upon  the 
common  law  and  not  upon  a  bye-law,  which  must 
necessarily  superadd  something  to  the  common  law, 
otherwise  it  would  be  idle.  Indeed,  bankruptcy  was 
unknown  to  the  common  law,  and  is  the  creation  of 
comparatively  modern  statutes.  The  other  cases 
turned  upon  the  construction  of  particular  statutes, 
relating  one  of  them  to  municipal  corporations,  and 
the  other  to  County  Courts,  and  they  have  equally  no 
application.  Next,  as  to  the  question  whether  the 
bye-law  unduly  restricts  the  eligible  class  in  violation 
of  the  provisions  of  the  charter,  we  must  observe  that 
there  is  a  distinction  in  this  respect  between  bye-laws 
which  exclude  a  class  of  persons  from  an  office  to 
which  by  the  charter  they  are  eligible,  and  those  which 
only  ascertain  a  criterion  of  fitness,  such  as,  having 
regard  to  the  object  of  the  charter,  is  a  just  and  reason- 
able one.  The  former  class  is  void,  the  latter  valid ; 
and  it  is  within  this  class   that    the    bye-law   in 


question,   in  our  opinion,    falls.       The  law  in  this- 
respect  is  correctly  stated  in  Mr.  Frazer's  learned  note- 
to  the  case  of  Corporations,  78  a :  see  also  Green  v.  The 
Mayor  of  Durham,  1  Burr.  127 ;  Rex  v.  The  College 
of  Physician*,  7  T.  R.  282.      The  second  objection, 
founded  upon  the  stat.  19  Hen.  7,  c.  7,  is  disposed  of 
by  reference  to  the  decisions  upon  the  construction  of 
that  statute,  stated  in  2  Kyd,  108,  from  which  it  ap- 
pears that  although  a  penalty  may  be  incurred  by  the 
persons  who  make  a  bye-law  without  the  approraT 
therein  directed  to  be  obtained,  yet  the  bye-law  itself 
made  without  such  approval  is  not  invalid.  We  proceed  to 
consider  whether  the  last  objection  pointed  to  the  form 
of  the  bye-law  is  fatal.  That  objection  is,  that  the  bye- 
law  professes  to  invalidate  the  admittance  only,  and 
therefore  impliedly  permits  the  election,  by  which  it  is 
alleged  that  the  right  of  admittance  is  vested,  and 
after  which  it  is  said  that  the  admittance  is  merely 
ministerial.    The  whole  weight  of  this  argument  rests 
upon  the  assumption  that  the  bye-law  uses  the  words 
**  be  admitted  a  member  of  the  court  of  assistants  *  in 
the  same  restricted  sense  in  which  the  phrase  "  as* 
executionem  officii  tui  admitlatur  "  is  employed  in  the 
charter     as     pointing     to     an      admittance    after 
election.    Now,  assuming,   for  argument  sake,  that 
the    bye-law,   if  so   read,   would    be  inoperative  (as 
to   which   we   give   no  opinion),    still    the  question, 
whether  it  is  to  be  so  read  depends  upon  whether  any 
other  reasonable  construction  can  be  put  upon  its  lan- 
guage so  as  to  make  it  operative ;  and  if  so,  whethei 
the  court  ought  to  construe  a  bye-law  like  a  plea  ia 
estoppel,  or  whether  we  ought  not  to  put  upon  it  snch 
a  construction  as,  if  possible,  to  make  it  effectual.  Nov, 
the  bye-law  is  certainly  capable  of  a  different  construc- 
tion from  that  put  upon  it  by  the  prosecutor's  counsel;, 
for,  according  to  the  ordinary  use  of  language,  a  law 
that  a  person  shall  not  **be   admitted  a  member" 
means  that  he  shall  be  excluded  from  becoming  so  br 
any  of  the  means  conducive  thereto,  whether  by  elec- 
tion, admittance  after  election,  or  otherwise.    Indeed, 
when  it  is  considered  that  in  this  case  the  functions  of 
election  and  admittance  are  performed  by  the  same 
body,  it  seems  unreasonable  to  draw  a  distinction  be- 
tween a  rejection  thereby  at  the  election,  and  a  refusal' 
thereby  of  admittance  after  election;  both  processes 
taken  together  constituting,  in  fact,  the  person  being 
"  admitted  a  member.**     It  is  sufficient,  however,  to* 
say  that  the  construction  above  suggested  is  one  of 
which  the  bye-law  is  capable,  and  which  it  ought  to 
receive  according  to  the  familiar  rule  of  construction, 
that   instruments  should    be    so  construed  as  that 
they    may   stand    good    rather    than    be    defeated. 
That   this    rule    is    applicable     to    bye-laws    sof- 
ciently   appears  from    the  case  of    The  Poultertn 
Company  v.  Phillips,  6  Ring.  N.C.  314    The  bye- 
law,  read  in  the  sense  thus  explained  and  enforced, 
rendered  invalid  both  the  election  and  admittance  of 
the  prosecutor,  by  reason  of  his  insolvency ;  and  if  tins 
were  a  proceeding  against  him  by  quo  warranto,  ** 
must  have  given  judgment  for  the  Crown,  by  reason  of 
such  his  disqualification.     It  was,  however,  argoed, 
that  the  question  raised  by  the  present  proceedings  was 
different  from  that  which  would  have  arisen  upon  a 
quo  warranto,  because  the  prosecutor  had  actually  been 
admitted,  and  had  seisin  of  the  office  before  his  remoral, 
and  that,  inasmuch  as  the  removal  took  place  without 
his  having  an  opportunity  of  being  heard  in  his  own 
defence,  it  was  inoperative,  and  so  that  he  is  entitled  to 
be  restored,  and  can  only  be  removed,  if  at  all,  cither 
by  quo  warranto,  or  by  a  regularly  constituted  meeting 
of  tie  court  of  assistants,  at  which  he  may  bare  sa 
opportunity  of  being  heard.     We  assent  to  this  arma- 
ment in  so  far  as  it  asserts  that  the  proceedings  at  the 
meeting  of  the  20th  Dec  were  inoperative  to  renwj 
the  prosecutor,  as  for  a  corporate  offence  adjndicatel 
,  upon  by  dismissal,  pursuant  to  the  charter.    We  also 
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think  that  the  leaned  counsel  for  the  prosecutor  was 
well  founded  hi  his  contention  that  a  corporate  offence 
not  constituting  a  disqualification  de  facto,  committed 
after  election,  could  not  be  relied  upon  in  the  return  to 
a  nandamm  to  restore  without  showing  an  expulsion 
in  consequence  of  such  offence  after  the  prosecutor  had 
hid  an  opportunity  of  being  heard.    This  is  obviously 
reasonable;    because  the  person  accused    might,    if 
beard,  put  forward  an  excuse    which  the  court   of 
assistants,  proceeding  to  consider  the  question,  it  may 
be  less  rigorously  than  would  a  strictly  judicial  tribunal, 
might  in  their  judgment  deem  sufficient ;  or  ho  might 
prove  such  circumstances  as  would  induce  them  to 
overlook  the  offence  and  abstain  from  removing  him. 
Sach  a  course  of  reasoning  is,  however,  inapplicable  to  a 
caw  like  the  present,  in  which  the  prosecutor  appears 
to  hare  been  from  the  beginning  disqualified  by  a  bye- 
law  forming  as  much  a  part  of  the  constitution  of  the 
company  as  does  Its  charter,  and  where  the  court  of 
assistants  could  not,  consistently  with    their    duty, 
waire  that  disqualification,  or  do  otherwise  than  expel 
him.    The  distinction  between  such  a  case  and  that 
first  put  is  obvious.    It  is  also  plainly  distinguishable 
from  that  which  arises  where,  upon  a  mandamus  to, 
elect,  the  corporation  returns  that  the  office  is  already  full 
so  as  to  put  it  upon  the  applicant  to  try  the  question 
in  a  proceeding  against  the  person  really  interested. 
We  should  be  very  slow  to  allow  the  prerogative  writ 
of  mandamus  to  issue,  ordering  the  restoration  to  office 
of  a  person  not  qualified  to  hold  it,  or  to  discharge  its 
duties,  who  ought  never  to  have  been  elected,  and  who 
never  would  have  been  elected  but  for  a'  mistake  of 
fact  on  the  part  of  the  electors.     It  might  well  be  held, 
and  not  inconsistently  with  any  authority  cited,  that  the 
maxim  error  facti  non  noctt  governs  the  case,  and 
decides  it  in  favour  of   the  defs.      It  is,  however, 
unnecessary  to  dispose  of  the  case  on  this  ground, 
because  the  only  circumstance  which  could  be  plausibly 
relied  upon  as  making  a  proceeding  by  quo  warranto 
necessary,  was  the  admittance  de  facto,  it  being  clear 
that  the  insufficiency  after  election  would  be  a  good 
answer  to  a  mandamus  to  admit,  even  if  it  be  not  so 
to  a  mandamus  to  restore  (as  in  the  case  of  Rex  v. 
WtBiams,  8  B.  &  C.  681);  and  in  our  opinion  the 
argument   for  the    defs.    was    successful    to    show 
that  any  effect  of  the  admittance  in  this  case  was 
defeated  by  the  falsehood  whereby  it  was  obtained.  To 
tms  argument  several  answers  were  put  forward  on  the 
part  of  the  prosecutor.     First,  it  was  said  that  the 
misrepresentation  was  a  mere  falsehood  as  to  some- 
thing collateral  or  immaterial.      This  depends  upon 
whether  the  bye-law  was  valid,  and  it  is  disposed  of 
by  our  decision  in  the   affinitive.      In  each  of  the 
cues  referred  to  under  this  head,  except  Stewart  v. 
Alton,  the  court  heI4  that  the  misrepresentation  was 
u>t  of  a  fact  dantis  causam  contractus,  but  of  collateral 
nutter.  In  the  case  of  Stewart  v.  Aston,  the  marginal 
note  of  which  ia  incorrect,  a  consideration  had  actually 
passed  and  was  retained  bv  the  def.,  so  that  he  was 
not  in  a  position  to  avoid  the  deed  upon  the  ground  of 
fraud:  (see  Clarke  v.  Dickson,  1  E.  &  B.  148.)    In 
the  present  case,  as  the  bye-law  was  valid,  the  state- 
BKDt  of  solvency  was  relevant  and  material   to  the 
question  of  admittance,  and  was  the  direct  cause  and 
<*x*skm  thereof.     Next  it  was  said,  that  the  finding  in 
the  special  verdict  that  the  admittance  was  procured 
by  means  of  a  representation  which  the  verdict  desig- 
nates as   "false  and  fraudulent,"  ought   not  to  bo 
«ted  upon,  because  at  the  time  of  making  it  the  pro- 
secutor did  not  know  of  his  election.    To  this,  how- 
ever, the  answer  is  plain,  that  he  knew  he  might  be 
elected,  and  made  the  statement,  knowing  it  to  be 
&fc,  to  the  agent  of  the  electoral  body,  and  that  when 
that  statement  was  reported  to  them  at  the  court  of 
the  20th  Dec.,  when  he  was  admitted,  he  accepted 
Mid  acted  upon  the  admittance,  which,  as  he  must  then 


have  known,  proceeded  upon  the  faith  of  his  statement 
being  true.  These  circumstances  simply  warrant  tho 
conclusion  that  he  procured  his  admittance  by  false- 
hood and  fraud.  Lastly,  it  was  argued  that,  even 
assuming  the  admittance  to  have  been  procured  by 
fraud  of  the  prosecutor,  yet  the  office  became  vested  in 
him,  and  could  not  be  divested  by  reason  of  the  fraud. 
For  this  proposition  were  cited  the  cases  oi  Feret  v. 
Hill,  where  the  misrepresentation  was  held  to  be  col- 
lateral, and  not  to  go  to  the  root  of  the  contract ;  and 
Stewart  v.  Aston,  where,  as  already  pointed  out,  it  was 
impossible  to  place  the  parties  in  statu  quo.  In  neither 
of  those  cases  was  it  decided  that  fraud  may  not  in- 
validate a  transfer  of  land  equally  as  one  of  goods, 
where  tho  parties  can  be  pnt  m  statu  quo,  by  simply 
avoiding  the  transaction,  and  the  election  to  avoid  it  is 
made  by  the  party  defrauded  within  a  reasonable  time 
after  the  discovery  of  the  fraud,  and  before  a  right  has 
been  created  in  any  third  party;  and  in  whatever 
manner  the  question  thus  stated  ought  to  be  decided, 
there  is  a  wide  differeHo*  between  a  conveyance  of  land 
which  by  the  policy  of  law  must  be  vested  in  some 
one,  and  the  creation  of  a  personal  right  incapable  of 
transfer,  such  as  the  office  of  assistant,  A  much 
closer  analogy  is  found  in  the  case  of  judgmente*  and 
other  proceedings  in  courts  of  justice  obtained  by  fraud 
upon  the  court.  Those  might  be  treated  as  void,  in  a 
collateral  proceeding,  without  any  writ  of  deceit,  where 
that  process  existed,  and  without  any  application  to 
the  court  to  set  them  aside.  Instances  of  this  will  be 
found,  as  to  a  fine,  in  Fermor's  case,  3  Rep.  77a ;  as  to 
a  judgment,  Philipson  v.  Lord  Egremont,  6  Q.  B. ; 
and  as  to  a  decree,  Lord  Bandon  v.  Beecher,  3 
CI.  &  F.  479.  We  are  therefore  of  opinion  that  the  ob- 
jection as  to  the  effect  of  the  admittance  is  not  open  to 
the  prosecutor ;  and  in  so  deciding  we  act  upon  the  plain 
principle  that  "  it  is  not  reasonable  that  a  man  should 
take  advantage  of  his  own  wrong,  and  if  the  law  should 
give  him  such  power,  the  law  would  be  the  cause  and 
occasion  of  such  wrong."  We  have  thus  disposed  of  all 
the  questions  affecting  the  merits  of  the  case,  and  it 
only  remains  for  us  to  direct  how  the  verdict  should  be- 
entered  upon  the  issues  in  point  of  form.  It  is  right 
here  to  notice  that  the  special  verdict  is  drawn  in  the* 
old  form,  with  much  unnecessary  prolixity,  instead  of 
in  a  simpler  and  more  compendious  form,  after  finding 
the  facts,  stating  that  the  jury  are  ignorant  how,  upon 
such  facts,  the  issues  ought  to  be  found,  praying  the 
advice  of  the  court,  and  stating  that  they  find,  according 
to  its  judgment;  or  if  it  be  decided  to  narrow  the  question 
for  opinion  of  the  court,  the  form  adopted  in  Lord  Londes- 
borough  v.  Mowatt,  4  K.  &  B.  1,  may  be  resorted  to*. 
We  impute  no  blame  to  the  gentlemen  who  prepared 
the  special  verdict  in  the  present  form,  for  which  there 
are  no  doubt  common  precedents  ;  but  wo  trust  that  in 
future  a  shorter  form  will  be  adopted  in  practice.  As 
to  the  first  plea,  the  substantial  part  of  it  must,  ac- 
cording to  our  judgment,  be  found  for  the  defs. 
The  traverse  as  to  the  charter  being  insufficiently  set 
out  in  the  mandamus  ought  to  be  treated  as  a  distinct 
issue  in  denial  of  the  charter,  and  found  for  the  prose- 
cutor. So  ought  the  traverse  as  to  the  prosecutor 
having  been  duly  elected,  because  upon  these  plead- 
ings the  issue  as  to  the  election  is  simply  whether  it 
was  done  in  point  of  form ;  the  disqualification  of  the 
prosecutor  being  the  subject  of  distinct  averment  in  the 
mandamus,  return,  and  plea.  We  must,  for  this  pur- 
pose, treat  the  issue  as  divisible;  for  the  second' 
C.  L.  P.  A.  puts  the  pleadings  in  mandamus  after  the 
return  upon  the  same  footing  as  those  in  an  ordinary 
action.  As  to  the  residue  of  the  first  plea,  the  judgment 
of  Lord  Wensleydale  in  Lush  v.  RusstU,  5  Ex.  203,  is  con- 
clusive to  show  that,  in  our  view  of  the  substantial  ques- 
tion, the  finding  must  be  for  the  defts.  As  to  the 
second  plea,  it  is  either  substantial  in  point  of  law  on 
the  ground  that  the  prosecutor  was  an  assistant  and 
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entitled  to  attend  the  meeting  of  the  wardens,  or  as  an 
implied  traverse  of  that  part  of  the  return  which  we 
have  held  to  be  an  answer  to  the  mandamus,  and  as 
that  averment  is  disproved  the  plea  fails ;  or  if  that  aver- 
ment is  not  to  be  so  construed,  the  plea  is  insufficient 
in  point  of  law,  and  then  in  order  to  entitle  the  prose- 
cutor to  a  verdict  thereupon,  it  was  necessary  to  prove 
all  the  averments.  In  either  view  the  verdict  upon 
that  issue  must  be  for  the  defts.  The  result  is,  we 
reverse  the  judgment  of  the  Q.B.,  and  give  judgment 
for  the  defts.  Judgment  reversed. 


Evans  v,  McLoughlan. 
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Reported  by  James  Patsbsox,  Em.,  of  the  Middle  Temple, 

llarrlster-ai-Law. 


Thursday,  Feb.  21. 

EVAXS  V.   McLoUGHLAX. 

Habeas  corpus — Excise  Act,  7  «f  8  Geo.  4,  c.  53, 
ss.  33,  79 — Statutory  power  to  arrest,  detain  and 
tale  before  a  justice —  What  is  a  reasonable  detention 
— Jurisdiction — Certiorari. 
M.  bang  found  assisting  in  illicit  distillation  was  ar~ 
rented  in  the  evening  by  E.  an  excise  officer  and  two 
police  constables.  E,  left  M.  in  charge  of  the  police, 
and  went  to  find  a  justice  of  the  peace  before  whom 
the  prisoner  could  be  taken,  under  7  <f  8  Geo.  4, 
c  53,  *.  33.  Several  justices  refused  to  act,  but  at 
length,  on  the  second  day  after  the  arrest,  one  was 
found,  who,  after  hearing  the  charge,  convicted  Af. 
There  was  no  information  or  conviction,  but  only  a 
warrant  of  commitment  granted  to  E.,  after  the 
prisoner  failed  to  pay  the  fine  imposed.  J#.  having 
moved  for  his  discharge  on  the  ground  of  the  de- 
tention by  the  police  having  been  illegal: 
Held  (reversing  the  judgment  of  the  Court  of  Session 
in  Scotland),  that  E.  was  justified,  under  sect.  33,  in 
leaving  M.  in  charge  of  the  police  while  seeking  a 
justice ;  and  whether  there  was  unreasonable  delay 
or  not  in  taking  the  prisoner  before  a  just  ice  (and  Sem- 
ite, there  was  none),  the  justice  had  jurisdiction,  and 
the  Superior  Court  could  not  interfere,  as  the  writ 
of  certiorari,  <fc.,  was  taken  away  by  the  79th 
section;  that  the  arrest  was  an  immediate  arrest, 
and  no  information  in  writing  was  necessary ;  and 
there  was  no  substantial  irregularity  in  the  pro- 
ceedings. 

This  was  an  appeal  from  the  Court  of  Session  in 
Scotland,  the  court  having  discharged  the  reap, 
under  a  writ  of  habeas  corpus,  on  the  ground  that  he 
was  illegally  convicted  of  illicit  distillation  under  the 
Excise  Act,  7  &  8  Geo.  4,  c  53,  s.  33. 

The  circumstances  of  the  arrest  and  detention  were 
as  follow: — The  resp.  M'Loughlan  was  a  miner, 
living  near  Airdrie,  and  was  apprehended  by  the  app., 
an  excise  officer  and  two  police  constables,  on  the 
evening  of  22nd  March  1858,  near  Airdrie,  beside  a 
still,  which  was  running  spirits  or  low  wines.  The 
prisoner  and  other  men  were  engaged  in  superintend- 
ing the  running  of  the  spirits  or  low  wines  when  they 
were  apprehended.  The  excise  officer  and  the  police 
officers,  after  the  apprehension,  conveyed  the  prisoner 
to  the  police-office  at  Airdrie.  After  lodging  him 
there,  the  excise  officer  immediately  proceeded  to 
endeavour  to  find  a  justice  of  the  peace  to  hear  the 
cause.  He  first  applied  to  —  Kidd,  Esq.,  justice 
of  peace  in  Airdrie,  on  22nd  March  1858,  and  re- 
quested him  to  hear  the  case.  Mr.  Kidd  declined  to 
do  so,  and  referred  the  excise  officer  to  Mr.  Watt,  the 
justice  of  peace  clerk  at  Airdrie.  The  officer  applied 
te  Mr.  Watt  to  procure  a  justice  to  hear  the  case,  but 
that  gentleman  stated  that  it  could  not  be  done  on 
the  evening  of  the  22nd,  and  requested  the  officer  to 
attend  next  morning,  when  a  justice  would  be  pro- 
red.    In  these  circumstances  the  prisoner  was  de- 


tained,   along  with   the  other  persons  apprehended, 
during  the  night  of  the  22nd,  in  the  county  police- 
office.  The  officer  attended  next  morning  at  Mr.  Watt's 
office,  and  again  requested  that  the  case  should  be 
taken  up.     He  was  informed  that  it  would  be  so  takes 
up  during  the  course  of  the  day,  when  a  court  which 
was  then    being  held  by  the  sheriff-eubstitate  was 
over.    The  officer  waited  till  said  court  was  over,  tad 
again  applied  for  a  hearing,  bnt  he  was  informed  by 
the  Procurator-Fiscal,   Mr.   Steel,  that  none  of  the 
magistrates  present  would  hear  the  case,  became  the 
officer  had  not  exhibited  informations  and  served  sum- 
monses upon   the  prisoners ;  which  things  were  not 
necessary.    The  officer  then  proceeded  to  his  superior 
officer,  the  supervisor  at  Hamilton,  and  informed  him 
of  the  circumstance.     The  supervisor  came  in  with 
the  officer  from  Hamilton  to  Airdrie,  on  the  morning 
of  the   24th   March,  and  having  seen  Mr.  Thomas 
Torrance,  justice  of  the  peace,  the  supervisor  induced 
him   to  hear  the  case  on    the  24th  March.    Up  to 
the  time  of  hearing,  the  prisoner  and  the  other  penooi 
apprehended  were  kept  in  the  county  police-office. 

The  excise  officer  laid  before  the  magistrate  the 
statute  above  quoted,  and  then  made  an  oral  complaint 
against  the  prisoner,  to  the  effect  that  he  discovered 
him  in  and  about  a  private  and  unentered  place,  at  the 
time  and  place  mentioned  in  the  warrant  of  commit- 
ment, where  there  was  in  the  course  of  manufacrni* 
spirits  from  a  still,  which  was  at  the  time  running  the 
said  spirits,  and  where  there  were  certain  materials  is 
preparation  for  manufacturing  such  spirits,  and  that 
the  prisoner  was  knowingly  aiding,  assisting,  and  con- 
cerned in  the  manufacture  of  such  spirits,  contrary  to 
the  said  Act  7  &  8  Geo.  4,  c  53,  sect.  33. 

Evidence  on  oath  in  support  of  the  complaint  was  then 
given,  namely,  that  of  the  officer  Robert  Evans,  being  one 
credible  witness  in  terms  of  the  statute.  After  hearing 
the  officer's  evidence,  the  justice  of  the  peace  convicted 
the  prisoner  of  the  offence  charged  against  him  in 
terms  of  the  statute,  and  imposed  the  penalty  set 
forth  in  the  warrant  of  commitment.  No  conviction 
was  written  out  or  signed  by  the  justice,  as  it  is  sot, 
and  has  never  been,  the  practice  in  any  part  of  the 
United  Kingdom,  to  write  out  ;oonvictions  for  offence* 
under  this  section  of  the  statute  when  the  penalty  is 
not  paid.  The  only  writing  which  is  then  signed  or 
issued  is  the  warrant  of  commitment,  and  that  warrant 
was  so  signed  and  issued  in  the  following  terms,  the 
penalty  not  being  paid : — 

u  County  of  Lanark,  to  wit.— To  Mr.  Robert  Krans, 
and  te  the  keeper  of  the  house  of  correction  at  Airdrie, 
in  the  county  of  Lanark. — Whereas  John  M'Lougblnn, 
of  Coathill,  in  the  county  of  Lanark,  is  and  stands 
convicted  this  day  before  me,  Thomas  Torrance,  E^ 
one  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  of  Lanark,  for  that  one  Robert  Evans, 
being  an  officer  of  excise,  did,  on  the  22nd  day  <* 
March  in  the  year  of  our  Lord  1858,  at  Bell's  Stane, 
iu  the  said  county  of  Lanark,  discover  and  find,  in  a 
certain  private  and  unentered  place,  manufacturing, 
and  in  the  course  of  manufacturing,  certain  goods  and 
commodities  for  and  in  respect  whereof  a  duty  « 
excise  is  imposed,  to  wit,  a  still  which  was  running 
spirits  and  certain  materials  and  preparations  for  ma- 
nufacturing such  goods  and  commodities,  to  wit,  low 
wines,  and  did  at  the  same  time  discover,  in  and  abort 
such  private  and  unentered  place,  the  said  John 
M(Loughlan  knowingly  aiding,  assisting  and  concerned 
in  the  manufacturing  of  such  goods  and  commodities, 
contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided,  whereby  the  said  John  M'Loughlan  huh 
forfeited  and  lost  the  sum  of  30£  And  whereas  the 
said  John  M'Loughlan  hath  refused  and  neglected  to 
pay  the  said  sum  of  30&  into  the  hands  of  the  said 
Robert  Evans,  being  such  officer  of  excise  as  aforesaid, 
and  who  conveyed  the  said  John  M'Laughlan  before 
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me  in  pursuance  of  the  said  statute,  charged  with  the 
offence  aforesaid.  These  are  therefore  to  require  yon, 
the  uid  Robert  Evans,  to  convey  the  said  John 
M'Looghlan  to  the  House  ef  Correction  at  Airdrie,  in 
the  said  county  of  Lanark,  and  to  deliver  him  to  the 
keeper  thereof,  together  with  this  warrant.  And  I  do 
hereby  command  yon,  the  said  keeper,  to  receive  the 
laid  John  M'Loughlan  into  your  custody  in  the  said 
house  of  correction,  there  to  remain  and  to  be  kept 
to  hard  labonr  for  the  space  of  three  calendar  months, 
to  be  reckoned  from  the  datfr  hereof,  or  until  (during  the 
and  three  months)  he  shall  have  paid  the  said  sum  of 
30i,  and  for  so  doing  this  shall  be  your  sufficient  war- 
rant. Given  under  my  hand,  at  Airdrie,  in  the  said 
county  of  Lanark,  the  24th  day  of  March  in  the  year 
of  our  Lord  1858. 

(Signed)  "  Thoxas  Tobbascb,  J.P." 

The  statute  7  &  8  Geo.  4,  c.  53,  s.  33,  enacts  as 
follows:— "That  when  any  officer  of  excise  shall  at 
any  time  find,  in  any  private  or  unentered  place,  manu- 
facturing, or  in  the  course  of  manufacturing,  any  goods 
or  commodities  for  or  in  respect  whereof  any  duty  of 
excise  is  or  shall  be  imposed,  or  any  materials  or  prepa- 
rations for  manufacturing  any  such  goods  or  commodi- 
ties, and  shall  at  the  same  time  discover  in  or  about 
sach  private  or  unentered  place  any  person  knowingly 
aiding,  assisting,  or  in  anywise  concerned  in  the  manu- 
facturing of  such  goods  or  commodities,  every  person 
»  discovered  shall  forfeit  and  lose  the  sum  of  30&  over 
and  above  all  other  penalties  to  which  the  proprietor  of 
the  same,  or  the  person  in  whose  custody  or  possession 
the  same  shall  be  found,  or  by  whom  the  manufacturing 
of  snch  goods  or  commodities  may  be  carrying  on,  is  or 
may  be  subject  and  liable ;  and  it  shall  be  lawful  for 
any  officer  of  excise,  and  all  persons  acting  in  his  aid 
sod  assistance,  to  arrest  and  detain  every  person  so 
discovered,  and  to  convey  him  or  her  before  one  or 
more  justice  or  justices  of  the  peace  for  the  county, 
shire,   division,    city,    town,  or   place  wherein  such 
person   shall    be    so    discovered    as  aforesaid;    and 
it  shall  be  lawful  to  and  for  such  justice  or  jus- 
tices of  the  peace,  on  confession  of  the  party,  or  by 
proof  on  the  oath  of  one  or  more  credible  witness  or 
witnesses  made  of  such  offence,  to  convict  every  such 
Person  so  discovered  as  aforesaid,  and  every  person  so 
convicted  shall,  immediately  oa  such   conviction,  pay 
the  said  sum  of  30/1  into  the  hands  of  the  officer  who 
ibU  have  conveyed  such  offender  before  such  justice  or 
justices  of  the  peace,  to  be  paid  to  the  commissioners 
of  excise,  or  the  commissioner  or  commissioners  and 
assistant  commissioners  of  excise  in  Scotland  or  Ire- 
tad  respectively,  or  to  such  person  or  persons  as  they 
Buy  respectively  appoint,  to  be  applied  in  such  manner 
«  other  excise  penalties  are  by  this  Act  directed  to  be 
applied ;  and  on  any  such  offender  refusing  or  neglecting 
t°  pay  the  said  sum  of  30&  the  justice  or  justices  so 
ttnricting  as  aforesaid  shall  and  may,  by  warrant  or 
warrants  under  his  or  their  hand  or  hands,  commit  the 
said  offender  to  the  house  of  correction,  or  other  prison 
for  the  said  county,  shire,  division,  city,  town,  or  place 
**pectively,  there  to  remain  and  to  be  kept  to  hard 
i*wnr  for  the  space  of  three  calendar  months,  to  be 
^ekoned  from  the  day  of  such  conviction ;  and  the 
Person  so  convicted  and  committed  shall  not  under 
*oy  pretence  or  by  reason  of  any  authorirv  or  order 
other  than  as  hereinafter  mentioned  be  discharged 
ostil  he   or  she  shall  have  paid  the  said  sum  of 
3&>  or   until    the    expiration    of  the    said    three 
months,*  ecc. 

By  sect.  79  it  is  also  enacted,  "That  no  writ  of 
certiorari  or  other  writ  or  process  shall  be  issued  at 
the  suit  of  any  def.  out  of  any  of  his  Majesty's  courts  of 
[word  in  England,  Scotland,  or  Ireland,  nor  shall  any 
"u  of  suspension,  advocation,  or  reduction,  be  passed, 
&°r  shall  any  letter  or  letters  of  suspension,  advocation, 
or  reduction,  or  any  other  proceeding,  be  issued  out  of 
[Mao.  Cas,] 


the  Court  of  Session  or  Court  of  Justiciary  in  Scotland 
to  supersede,  sist,  stay,  remove,  or  in  anywise  affect 
any  information  or  judicial  proceeding  before  the  Com- 
missioners of  Excise  or  Commissioners  of  Appeal  in 
this  Act  after  mentioned,  or  before  any  justice  or  jus- 
tices of  the  peace  in  the  United  Kingdom  in  pursuance 
of  this  Act,  or  any  other  Act  or  Acts  of  Parliament 
relating  to  the  revenue  of  excise,  or  any  judgment 
thereupon,  and  that  every  such  information  shall  bo 
tried  and  determined,  and  every  such  judicial  proceed* 
ing  shall  be  had  and  completed,  and  every  such  judg- 
ment executed,  any  such  writ  of  certiorari  or  other 
writ  or  process  or  letter  or  letters  or  bill  of  suspension, 
advocation,  or  reduction,  .or  other  proceeding  notwith- 
standing :  provided  always,  that  nothing  herein  con- 
tained shall  extend,  or  be  deemed  or  construed  to  ex- 
tend, to  any  writ  of  certiorari,  sued  or  issued  in  such 
cases  in  behalf  of  his  Majesty  out  of  his  Majesty's 
Courts  of  Exchequer  in  England,  Scotland,  or  Ireland 
respectively.** 

The  prisoner,  after  being  in  prison,  applied  to  the* 
Court  of  Session  for  n  suspension  of  the  sentence  and 
liberation,  equivalent  to  a  writ  of  habeas  corpus.  The 
Court  of  Session  held  the  conviction  bad,  on  the  ground 
that  the  justice  had  no  jurisdiction,  inasmuch  as  this 
was  not  the  case  of  an  immediate  arrest,  there  having 
been  a  break  in  the  custody  by  reason  of  the  prisoner 
being  committed  to  the  custody  of  the  polios  and  kept 
in  prison  forty-eight  hours,  which  the  statute  did  not 
warrant.  The  excise  officer  now  appealed  against  that 
decision. 

The  Lord  Advocate  (Moncreiff),  Welsby  and  F. 
Jfcasetf,  for  the  app,,  contended  that  the  jurisdiction  of 
the  Superior  Court  was  entirely  taken  away  by  sect  79 
of  the  Excise  Act,  7  &  8  Geo.  4,  a  53,  in  aU  oases  where 
there  was  jurisdiction  in  the  justice  who  convicted. 
Here  there  was  jurisdiction,  for  the  prisoner  was  found 
aiding  in  the  illicit  distillation.  The  statute,  sect.  33, 
gave  power  to  the  excise  officer,  and  all  persons  aiding 
him,  to  arrest,  detain  and  carry  such  offender  so  die- 
covered  before  a  magistrate.  The  power  to  detain 
must  mean  to  detain  a  reasonable  time  until  a  justice 
could  be  found.  It  was  true  that  here  the  excise 
officer  had  given  the  prisoner  in  charge  to  the  police 
constables  while  he  went  in  search  of  the  justice,  and 
some  time  elapsed  before  a  justice  could  be  found ;  but 
the  time  which  so  elapsed  was  not  caused  by  any  un- 
reasonable delay  of  the  officer,  but  by  the  circumstance 
of  one  justice  after  another  refusing  to  act  The  delay 
was  not  due  to  the  negligenoe  of  the  excise  officer.  Not 
only  the  excise  officer  had  power  to  detain,  but  all 
persons  assisting  him,  and  here  the  police  constable,  in 
keeping  the  prisoner,  was  acting  in  aid  of  the  excise 
officer,  and  therefore  under  the  authority  of  the 
statute.  There  was  no  unreasonable  delay  therefore, 
and  even  if  there  had  been,  still  the  justice  would 
have  had  jurisdiction.  Thus,  in  Van  Bowen'i  case,  9 
Q.  B.  669,  though  a  week  had  elapsed,  this  was  held 
to  be  so.    It  could  make  no  difference  here  that  the 

S olios  officer  kept  the  prisoner  in  a  cell,  as  it  would 
ave  been  equally  an  imprisonment  or  detention  if  the 
?risoner  bad  been  kept  in  an  inn  or  a  private  house. 
'he  justice  had  nothing  to  do  with  the  delay  in  bring- 
ing the  prisoner  before  him,  bnt  the  offence  and  the 
arrest  gave  him  jurisdiction,  and  there  was  one  con- 
tinuous detention  throughout.  As  to  the  objections 
urged,  there  was  no  necessity  for  an  information  in 
writing,  as  the  statute  did  not  require  it 

M.  Chamber*^  Q.C.  and  Ntesh,  for  the  reap., 
contended  that  the  jurisdiction  of  the  Superior  Court  to 
interfere  by  habeas  corpus  was  not  taken  away  by  the 
79th  section,  for  it  was  the  right  of  the  subject  in  aU 
cases  ofriUegal  imprisonment  to  apply  for  his  discharge. 
There  was  no  jurisdiction  in  the  justice,  as  it  was  only 
in  cases  of  summary  or  immediate  arrest  that  the 
excise  officers  could  proceed  as  they  had  done.    The 
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usual  course  was  to  apply  for  leave  of  the  Excise  Com- 
missioners to  proceed  by  information  against  the  pri- 
soner under  the  61st  section,  and  the  privilege  of  pro- 
ceeding under  the  33rd  section  was  confined  to  cases 
where  the  offender  was  taken  immediately,  that  is, 
without  any  delay,  before  a  justice.  Here  there  was  a 
breach  in  the  detention  by  the  excise  officer  committing 
the  prisoner  to  the  custody  of  the  police,  which  he  had 
no  authority  to  do.  His  powers  under  the  33rd  section 
must  be  strictly  interpreted,  and  he  had  no  right  to  com- 
mit the  offender  to  prison  before  taking  him  to  a  justice 
of  the  peace.  The  illegal  custody  commenced  the 
moment  the  prisoner  was  handed  over  to  the  police. 
[Lord  Chelmsford.  —  Could  not  the  excise  officer 
have  left  the  prisoner  in  a  room  under  the  charge  of 
somebody  while  he  went  in  quest  ef  a  magistrate,  and 
then  returned  and  carried  him  before  the  magis- 
trate ?]  No,  he  could  not  leave  the  prisoner  in  a 
room,  but  might  carry  the  prisoner  about  with  him. 
[Lord  Chelmsford.  —  Surely,  if  a  man  is  appre- 
hended in  this  country  so  late  that  he  cannot  be 
taken  before  a  magistrate,  he  may  be  detained  till  next 
morning ;  that  is  reasonable,  and  it  has  been  decided.] 
Yes,  but  though  the  prisoner  may  be  detained, 
he  cannot  be  put  in  an  ordinary  prison.  [Lord 
Chelmsford.  —  Call  it  a  lock-up  house,  or  a 
cage ;  it  is  in  fact  a  gaol.  The  prisoner  might  have 
been  re-arrested,  under  4  &  5  Will.  4,  c.  51,  s.  25,  but 
eould  not  be  detained  in  the  manner  he  was.  The 
Lord  Chancellor. — The  whole  question  turns  on 
this,  whether  the  excise  officer  was  not  all  the  while 
Um&fide  pursuing  the  object  of  the  Act,  in  bringing  the 
party  before  tho  magistrate,  and  whether  there  was 
any  unreasonable  delay.]  The  first  duty  of  the  magis- 
trate was  to  ask  if  there  had  been  any  delay  in  bring- 
ing the  prisoner  before  him  ;  if  there  was,  he  had 
no  jurisdiction,  under  the  33rd  section  of  the  statute, 
and  he  ought  to  have  declined  to  hear  the  case.  In 
Hay  v.  Linton,  2  Irv.  333,  a  Scotch  case,  under 
the  Reformatory  Schools  Act,  17  &  18  Vict,  c  74,  a 
girl  was  put  in  the  police  cell  by  the  magistrate  till 
they  could  make  inquiry  about  her,  and  it  was  held 
the  magistrate  had  no  right  so  to  detain  the  child  in 
that  manner,  for  that  was  not  in  pursuance  of  the  Act. 
There  are  other  objections  to  this  conviction.  There 
was  no  written  information,  as  there  ought  to  have 
been.  There  was  no  record  of  the  conviction ;  the 
justice  ought  to  have  taken  notes  of  the  evidence : 
(Paley  on  Convictions,  84,  ed.  1838.) 

The  Lord  Chancellor. — My  Lords,  notwith- 
standing the  aide  argument  which  we  have  heard  at 
your  Lordships'  bar  from  the  counsel  for  the  resp.,  I  must 
say  that  I  entertain  a  clear  opinion  that  the  decree  ap- 
pealed against,  which  was  pronounced  in  the  court 
below,  ought  to  be  reversed,  but  not  at  all  on  the 
ground  that  the  Court  of  Session  has  no  jurisdiction 
over  such  matters.  The  Court  of  Session  had  jurisdic- 
tion over  such  matters,  and  no  Act  of  Parliament  has 
been  passed  to  deprive  that  high  tribunal  of  the  juris- 
diction which  it  once  enjoyed.  And  although  the 
Scotch  Court  of  Ex.  would  have  co-ordinate  jurisdic- 
tion in  such  a  matter,  it  does  not  at  all  follow  that 
when  it  was  brought  into  the  Court  of  Session  it  would 
have  been  coram  nonjudice.  If  this  proceeding  could 
have  been  impeached  on  the  ground  that  the  justice 
had  no  jurisdiction  over  the  offence  with  which  the  resp. 
was  charged,  I  am  of  opinion  that  in  that  case  the 
Court  of  Session  would  have  had  jurisdiction,  and 
would  have  been  fully  entitled  to  hear  the  objections 
that  were  raised.  But,  upon  looking  at  the  Act  of 
Parliament,  it  appears  to  me  quite  clear  that  the  79th 
Motion  takes  away  any  jurisdiction  from  the  Court  of 
Session  in  this  case.  It  lies  upon  the  resp.  to  show  that 
the  writ  of  habeas  corpus  was  regularly  sued  out  By 
the  79th  section  of  the  7  &  8  Geo.  4,  c.  53,  it  is 
enacted,  "That  no  writ  of  certiorari  (that  would  apply 


to  England)  or  other  writ  or  process  shall  be  issued  at 
the  suit  of  any  def.  out  of  any  of  his  Majesty's  courts. 
of  record  in  England,  Scotland,  or  Ireland,  nor  skill 
any  bill  of  suspension,  advocation,  or  redaction  be 
passed,  nor  shall  any  letters  of  suspension,  advocation, 
or  reduction,  or  any  proceeding  be  issued  out  of  the 
Court  of  Session  or  Court  of  Justiciary  la 
Scotland  to  supersede,  sist,  stay,  remove,  or  in 
anywise  affect  any  information  or  judicial  proceeding 
before  the  Commissioners  of  Excise,  or  Commissioners 
of  Appeal  in  this  Act  after  mentioned,  or  before  anj 
justice  or  justices  of  the  peace  in  the  United  Kingdom 
in  pursuance  of  this  Act."  Therefore,  if  the  justice 
before  whom  M'Lougblan  was  brought  was  acting 
in  pursuance  of  the  Act,  and  had  jurisdiction  in  the 
matter,  the  suspension  was  incompetent  and  the  Court 
of  Session  had  no  jurisdiction.  Now  it  seems  to  me 
that  the  learned  counsel  for  the  resp.  have  utterly  faiM 
in  showing  that  the  justice  had  not  jurisdiction.  For 
it  is  enacted  by  the  33rd  section  of  the  same  Act  thai 
created  the  offence  that  it  "shall  be  lawful  for  aaj 
officer  of  excise,  and  all  persons  acting  in  his  aid  and 
assistance  (and  in  this  case  I  know  not  whether  the 
officer  of  police  might  not  be  considered  as  acting  in 
aid  and  assistance  of  the  officer  of  excise  if  it  were 
necessary  to  consider  that),  to  arrest  and  detain  ever/ 
person  so  discovered,  and  to  convey  him  or  her  before 
one  or  more  justice  or  justices  of  the  peace  for  tin 
comity,  shire,  division,  city,  town,  or  place  wherein 
such  persons  shall  be  so  discovered  as  aforesaid.''  Here 
there  is  power  given  to  the  excise  officer,  and  to  all 
who  are  acting  in  his  aid,  to  arrest,  detain  and  conrey 
the  offender  before  a  justice.  Then  come  the  words 
which  give  jurisdiction  to  the  justice :  "  And  it  shall 
be  lawful  to  and  for  such  justices  of  the  peace,  oa 
confession  of  the  party,  or  by  proof  on  the  oath  of  ose 
or  more  credible  witness  or  witnesses  made  of  such 
offence,  to  convict  every  such  person  so  discovered  as 
aforesaid."  Now  it  is  not  at  all  disputed  that  the 
magistrate  who  acted  in  this  case  would  hare  had 
jurisdiction  if  he  had  been  the  magistrate  to  whom  the 
resp.  was  taken  in  the  first  instance,  on  the  22cJ 
March,  in  order  to  make  the  complaint  before  him.  If 
the  resp.  had  been  immediately  conveyed  before 
that  magistrate,  and  that  magistrate  had  proceeded 
to  hear  and  decide,  no  question  could  have  been  made 
about  the  jurisdiction.  But  it  so  happens  that  the 
arrest  being  on  the  22nd  March  (I  believe  there  is 
some  doubt  about  the  date),  it  was  not,  according  to 
the  statement  in  this  case,  till  the  24th  March  that 
the  hearing  took  place.  And  it  is  said  during  that  in- 
terval the  resp.  could  not  be  considered  as  having  been 
detained  under  the  authority  of  the  Act.  Now  i:  is 
allowed  by  the  counsel  for  the  resp.  that  all  that  is  rea- 
sonable may  be  done  by  way  of  detention  for  the  par- 
pose  of  having  the  matter  adjudicated.  And  it  is  a:t 
disputed,  I  presume,  that  if  M'Loughlan  had  been 
taken  to  the  house  of  a  justice,  and  the  justice  hid 
been  at  dinner,  he  might  lawfully  havo  been  detained 
in  the  hall,  or  introduced  into  the  drawing-room,  or 
into  a  picture-gallery,  to  amuse  himself  until  the  repast 
was  over,  and  the  matter  might  then  be  heard.  In- 
deed, it  is  admitted  that  the  excise  officer  might  hare 
taken  the  prisoner  to  his  (the  officer's)  house  and  de- 
tained him  there.  But  the  objection  is  that,  instead 
of  being  in  the  officer's  house,  he  was  taken  to  a  prison, 
and  a  police  officer  was  asked  to  take  cure  of  him. 
Well,  I  say  again,  referring  to  these  sections  of  the 
Act  of  Parliament,  that  the  police  officer  in  doing  that 
might  be  considered  as  acting  in  the  aid  of  the  excise 
officer;  at  all  events  be  was  acting  for  the  «ci« 
officer,  and  the  excise  officer  must  be  considered  as  the 
party  who  is  detaining  him  :  qui  fact  t  per  alimfitf 
per  se.  Here  the  excise  officer  did  detain  him,  and* 
is  allowed  that  there  was  no  detention  whatsoever  be- 
yond what  was  essentially  necessary  for  the  mstter 
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being  adjudicated.  There  was  no  malice,  no  violence, 
no  harsh  treatment,  and  no  time  at  all  was  wasted. 
The  excise  officer  does  his  best  to  find  a  justice  to  hear 
the  cue.  He  goes  first  to  one  man  and  then  to  ano- 
ther, and  then  he  consults  the  officer  who  represents 
the  Gorernment  at  Airdrie,  and  he  advises  him,  I 
flunk,  to  go  to  Hamilton.  He  goes  to  Hamilton. 
He  does  his  best  to  find  a  justice  down  to  the  24th, 
when  Mr.  Torrance  is  found,  and  the  proceedings  are 
consummated.  Now  those  being  the  facts  of  the  case, 
it  seems  to  me  quite  dear  that  it  must  be  considered 
that  there  was  a  continuity  of  detention,  and  that  it 
was  alwajs  either  by  the  excise,  or  by  some  person 
acting  in  aid  of  the  excise  officer;  and  there  is  no 
doubt  that  if  a  justice  could  have  been  found  sooner  the 
detention  would  have  been  abridged.  It  was  said  by 
the  counsel  for  the  resp.  that  this  was  not  in  the 
heart  of  the  Highlands— -that  Airdrie  is  a  very  popu- 
lous place,  and  that  there  are  a  great  number  of  magis- 
trates there.  But  if  it  be  admitted  that  in  the  heart 
of  the  Highlands  where  magistrates  are  rare,  the  resp. 
might  have  been  detained  till  a  magistrate  could  be 
found,  then,  if  in  any  other  part  of  the  country  there 
are  twenty  magistrates  applied  to,  and  each  of  them 
improperly  refused  to  hear  the  case,  it  is  clear  that  the 
man  must  be  detained  till  some  magistrate  is  found 
who  will  administer  the  law.  Under  the  circumstances 
it  appears  to  me  that  Mr.  Torrance  had  jurisdiction, 
just  as  much  as  if  he  had  been  present  at  the  time  when 
the  unlawful  distillation  was  discovered,  and  had  sat 
*t  the  outset  of  the  proceedings  to  hear  and  adjudicate. 
Vn  BowoC$  case  is,  I  think,  in  point,  because  it 
chows  that  even  although  the  detention  be  for  an  un- 
reasonable time,  that  does  not  affect  the  case.  I  do 
sot  think  that  the  detention  in  the  present  case  was  for 
an  unreasonable  time,  and  if  a  jury  had  had  to  try  that 
Question,  1  think  any  jury  would  have  said  that  there 
was  do  detention  for  an  unreasonable  time.  One 
?°ble  and  learned  lord  has  intimated  his  opinion, 
m  commenting  on  Van  Bowen's  case,  that  that  would 
ft*  hare  interfered  with  the  jurisdiction  of  the  justice 
▼hen  the  hearing  actually  took  place.  In  that  case 
the  Act  of  Parliament  gave  power  to  detain  for  a  rea- 
dable time,  and  the  jury  expressly  found  that  he  had 
tan  held  in  custody  for  an  unreasonable  time,  but 
til  the  determination  was  that  that  did  not  interfere 
*&  the  jurisdiction  of  the  magistrate.  That  being 
*S  all  other  questions  disappear.  The  Court  of  Ses- 
fcicn  haring  no  jurisdiction  to  suspend  the  proceedings 
wore  the  justice,  because  the  justice  had  jurisdiction 
Jfl  the  matter,  and  the  suspension  being  incompetent, 
**  other  questions  that  have  been  discussed  at  the  bar 
w  not  arise,  I  am  almost  ashamed  to  refer  to  some  of 
the  objections  that  have  been  made,  such  as  that  there 
*as  only  one  witness  examined,  for  the  Act  of  Parlia- 
ment says  that  the  proof  of  one  witness  shall  be  suffi- 
°*t ;  and  again,  that  the  officer  filled  up  a  blank 
**nant.  Although  those  objections  received  a  certain 
countenance  from  the  Lord  Ordinary,  I  must  say 
u^  they  seem  to  me  to  be  wholly  frivolous,  and 
**rr  that  they  should  have  received  countenance  in 
fc*t  quarter.  The  only  further  objection  that  I  think 
^nght  to  take  notice  of  is,  that  there  was  no  written 
liiionnation,  and  that  consequently  there  was  not  any 
junsdiction.  If  this  had  been  a  proceeding  under  a 
<f.fcrent  clause  of  the  Act  of  Parliament— not  where 
^trc  has  been  an  arrest  and  an  immediate  procedure 
-or  obtaining  an  adjudication  and  the  infliction  of  a 
Penalty — I  think  there  might  have  been  good  reason 
w  soch  an  objection  ;  but  it  is  quite  clear  that  the  Le- 
psutare  meant  that  thin  festinum  remedium  of  arresting 
Mies  taken  in  flagrante  delicto,  and  having  an  imme- 
^te  conviction,  contemplated  that  it  should  be  done 
*tbout  the  formality  of  a  regular  conviction.  Those 
,i*ps  maybe  necessary,and  often  are  necessary  and  proper, 
*hea  thereis  a  regular  proceeding  which  is  supposed  to 


take  place  before  a  magistrate  ;  but  this  is  a  special 
proceeding  to  be  adopted  for  the  purpose  of  putting 
down  an  offence  which  it  is  very  difficult  to  meet, 
namely,  the  offence  of  unlawful  distillation;  and  it 
seems  to  me  that  if  parties  were  allowed  to  raise  such 
objections  as  these,  the  very  object  of  the  Act  would 
bo  defeated.  All  that  it  appears  to  me  judicially  ne- 
cessary for  us  to  decide  is,  whether  this  suspension  was 
competent  or  not.  I  say  that  it  was  incompetent.*  I 
must  advise  your  Lordships  that  the  decision  of  the 
Court  of  Session  should  be  reversed. 

Lord  Cbajtvvorth. — My  Lords,  I  entirely  concur 
with  my  noble  and  learned  friend.  The  33rd  section  of 
the  statute  in  question  makes  it  the  duty  of  any  officer 
of  excise,  upon  finding  a  person  in  flagrante  delicto 
engaged  in  illicit  distillation,  to  arrest  and  detain  him, 
and  bring  him  before  one  or  more  justice  or  justices  of 
the  peace,  in  order  that  he  may  there  be  dealt  with. 
And  the  duty  then  imposed  upon  the  justice  is  to  hear 
and  determine  the  case  and  to  fine  the  party  30/1  if  he 
is  convicted,  either  upon  his  own  confession  or  by  the 
evidence  of  one  witness,  and  in  default  of  his  payment, 
then  to  commit  him  for  a  certain  period  to  prison. 
Now,  what  happened  here  was  this:  The  officer  of 
excise,  Evans,  did  find  M'Loughlan  engaged  in  illicit 
distillation,  did  arrest  him,  did  detain  him,  and  bring 
him  before  a  justice  of  the  peace ;  and  the  first  point 
that  was  argued  was,  that  it  was  the  duty  of  the  jus- 
tice of  the  peace  to  inquire  whether  he  had  been 
brought  up  quam  primton  before  him.  Now,  in  my 
opinion,  the  justice  of  the  peace  not  only  had  no  obliga- 
tion to  make  such  an  inquiry,  but  he  would  have  been 
doing  that  which  he  would  not  have  been  justified  in 
doing  had  he  stopped  to  make  such  an  inquiry.  He 
might  just  as  well  have  inquired  whether  the  arrest  had 
been  unnecessarily  harsh,  as  to  have  inquired  whether 
the  detention  had  been  unnecessarily  long.  The 
justice  of  the  peace  had  no  duty  to  perform, 
except  to  proceed  upon  the  case  as  a  case 
of  a  person  taken  flagrante  delicto  having  been 
arrested  and  detained  by  the  officer  and  brought 
before  him.  That,  therefore,  I  think,  disposes 
altogether  of  the  question  about  unreasonable  de- 
tention. But  I  must  say  that,  looking  at  it  as  a  ques- 
tion of  fact,  if  I  had  to  decide  it  only  as  juryman,  I 
should  say  that  there  was  no  unnecessary  detention  at 
all  ;;The  man  was  taken,  and  for  aught  that  appears 
would  ;have  been  immediately  brought  before  the 
justice  that  same  evening  if  a  justice  could  have  been 
found.  But,  for  some  reason  not  explained,  the  officer 
of  excise  goes  first  to  one  justice  of  the  peace  and  then 
to  another,  and  none  of  the  justices  chooses  to  entertain 
the  jurisdiction,  till  at  last  forty-eight  hours  after  the 
man  had  been  taken  the  excise  officer  does  find  a 
gentleman  of  the  name  of  Torrance  who  does  entertain 
the  jurisdiction  and  convicts  him.  It  appears  to  me, 
therefore,  that  this  unreasonable  detention,  which 
seems  to  have  been  the  only  ground  on  which  the 
Court  of  Session  proceeded,  entirely  falls  to  the  ground. 
It  was  not  a  question  that  could  come  into  contest 
before  the  justice  even  if  the  facts  had  warranted  it ;  and 
in  truth  the  facts  would  not  warrant  it  if  it  had  come 
before  the  justice.  That  may  be  considered  as  a 
question  of  substance  :  all  the  other  questions  are 
questions  really  and  entirely  of  form.  I  had  at  one 
time  a  doubt  whether  the  conviction  was  drawn  up  in 
the  proper  form ;  but  I  think  that  what  was  pointed 
out  by  my  noble  and  learned  friend  is  unanswerable 
on  that  subject,  namely,  that  the  substance  being  right, 
the  authority  of  the  Court  of  Session  to  inquire  into 
the  form  is  taken  away  by  the  79th  section  of  the  statute. 
That  the  court  had  jurisdiction  to  inquire  into  such 
matter  if  it  had  appeared  on  the  face  of  the  proceedings 
that  the  justice  was  acting  without  jurisdiction,  I  can  en- 
tertain no  doubt.  I  do  not  think  that  the  statute  meant 
to  give  exclusive  jurisdiction  to  any  justice  of  the  peace 
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or  to  any  tribunal,  to  imprison  one  of  her  Majesty's  sub- 
jects, without  its  being  distinctly  shown  on  what 
ground  he  was  imprisoned,  and  that  he  was  lawfully 
imprisoned ;  but  all  the  rest  being  entirely  a  matter  of 
form,  the  right  of  suspension  is  taken  entirely  away. 
Upon  the  whole,  therefore,  I  think  that  the  Court  of 
Session  have  certainly  come  to  an  erroneous  conclusion, 
and  that  the  decision  must  be  reversed. 

Lord  Chelmsford. — My  Lords,  I  agree  with  my 
noble  and  learned  friend  upon  the  woolsack,  that  the 
general  jurisdiction  of  the  Court  of  Session  is  not  taken 
away  by  any  of  the  provisions  of  the  Acts  to  which 
reference  has  been  made.    If,  therefore,  the  magistrate 
had  been  acting  without  any  jurisdiction,  1  apprehend 
that  it  would  have  been  competent  to  the  Court  of 
Session  to  have  entertained  these  proceedings.    But 
supposing  the  magistrate  has  jurisdiction,  then,  ac- 
cording to  the  opinion  of  my  noble  and  learned  friend 
upon  the  woolsack,  in  which  I  entirely  agree;    the 
79th  section  of  the  7  &  8  Geo.  4,  c  53,  took  away 
from  the  Court  of  Session  the  power  of  granting  a  note 
of  suspension.    Therefore,  in  this  case,  the  real  sub- 
stantial question  is,  whether  the  magistrate  had  or  had 
not  jurisdiction  under  the  circumstances  over  the  par- 
ticular case.    Now  I  confess  that,  upon  the  question 
of  the  magistrate's  jurisdiction,  I  am  unable  to  agree 
either  with  the  conclusion  at  which  the  Court  of  Ses- 
sion arrived,  or  with  the  reasons  which  they  have  given 
for  that  conclusion.    They  thought  that  the  proceed- 
ing under  the  33rd  section  of  the  7  ee  8  Geo.  4,  c,  53, 
was  incompetent,  in  consequence  of  what  they  regarded 
to  be  an  illegal  detention  of  the  resp.  because  he 
was  not  brought  before  the  justice  in  the  manner  pre- 
scribed and  authorised  by  the  statute ;  that  it  ceased 
to  be  a  proceeding,  an  immediate  arrest  under  the  Act, 
from  the  nature  of  the  detention,  the  resp.  not  being 
conveyed  before  the  justice  by  the  excise  officer,  but 
being  brought  up  as  a  prisoner  in  the  hands  of  the 
gaoler.    It  is  to  be  observed  that,  upon  this  single 
point,  upon  which  the  Court  of  Session  decided,  the 
Lord  Ordinary  seemed  rather  to  be  of  opinion  that 
the    detention   or  imprisonment,  or   whatever  it  is 
to  be  called,   was  not  sufficient  in  itself  to  make 
out  the  conviction  bad ;  and  I  think  it  is  perfectly  clear 
that  it  could  not  have  that  effect.    For,  let  us  look  to 
the  object  and  to  the  words  of  the  33rd  section  of  the 
Act,  upon  which  the  question  turns.    The  object  of 
that  section  of  the  Act  was  to  provide  for  the  im- 
mediate apprehension  of  offenders  who  were  likely 
to  escape  from  justice.    And,  accordingly,  it  em- 
powers  the   officer,    where  any  person  is  discovered 
assisting  in  the  illegal  manufacture,  that  is  the  illicit 
distillation  of  spirits,  to  arrest  and  detain  every  person 
so  discovered,  and  to  convey  him  or  her  before  one  or 
more  justice  or  justices,  &c ;  so  that  the  officer  is  em- 
powered to  arrest  and  detain.    Arrest  and  detention 
an  here  in  a  certain  sense  synonymous  terms.     But 
inasmuch  as  the  officer  is  to  convey  the  offender  before 
a  magistrate,  there  must  necessarily  be  some  detention 
following  the  arrest,  in  order  to  enable  him  to  perform 
his  duty  in  that  respect    Now,  detention  is  of  various 
kinds.    It  may  be  by  the  officer  keeping  hold  of  the 
person  that  he  has  so  arrested  and  detaining  him  in 
that  manner.    It  may  be  by  locking  him  up  in  a  room 
under  the  charge  of  some  persons  who  are  intrusted  to 
watch  over  him,  while  the  officer  goes  for  the  purpose 
of  finding  some  justice  of  the  peace.    And  it  is  ad- 
mitted on  the  part  of  the  resp.  that  such  detention  would 
be  lawful  in  every  case  where  the  room,  or  the  parties 
who  were  watching  that  room,  were  under  the  control 
of  the  officer.    But  it  is  said  that  in  this  particular 
case,  the  man  having  been  lodged  in  a  gaol,  from  that 
moment  the  detention  ended  in  the  sense  of  the  Act  of 
Parliament,  and  that  the  new  species  of  custody  in  the 
nature  of  an  imprisonment  changed  the  character  of 
the  detention,  and  made  the  party  no  longer  under  the 


eontrol  of  the  officer.    Now,  it  appears  to  me  tiiat  yea 
cannot,  by  using  the  term  incarceration  or  imprison- 
ment, alter  the  nature  of  the  thing.    It  may  soil  be 
detention,  although  the  detention  is  in  a  gaol  or  lock-sp 
house,  and  not  in  a  private  house,  in  which  it  is  ad- 
mitted  that  the   detention  would    be  lawful  under 
the  Act  of  Parliament    Because,  after  all,  the  per- 
sons have  the  control  over  and  the  custody  of  tat 
offender.    It   is   not  a  change  of  custody  as  bag 
as    they    are    holding   him    upon   the    authority 
of  the   officer   and   further    purpose   of  detaining 
him  under  the  Act  of  Parliament    Now,  when  the 
party  under  these  circumstances  Is  brought  before  the 
magistrate,  I  quite  concur  with  my  noble  and  learned 
friend  (Lord  Cranworth)  that.the  magistrate  has  nothing 
to  do  with  the  mode  in  which  the  party  hat  bee 
dealt  with  after  he  has  been  arrested.    When  he  b 
discovered,  and  immediately  arrested  by  the  officer, 
then  the  jurisdiction  of  the  magistrate  would  attach, 
and  it  would  be  no  part  of  the  duty  of  the  magistrate 
to  inquire,  when  he  found  that  there  had  been  a  delay, 
as  in  this  instance,  of  two  days,  why  it  was  that  the 
party  arrested  flagrante  delicto  was  not  immediately 
brought  before  him.      The  whole  of  his  duty  is  to 
ascertain  whether  the  offence  has  been  committed,  whether 
the  party  was  discovered  assisting  in  the  illegal  distil- 
lation, and  if  he  were  so  discovered,  and  immediately 
arrested,  that  is  quite  sufficient  to  give  the  magistrate 
jurisdiction,  and  the  magistrate  has  no  duty  to  inquire 
further  or  to  ascertain  whether  since  his  arrest  he  has 
been  actually  in  the  immediate  keeping  of  the  officer, 
or  whether  he  has  been  in  some  other  custody,  bat 
still  under  the  charge  of  the  officer,  and  under  his  con- 
trol. This  case  was  likenedby  the  Lord  Justice  Clerk  to 
the  Scotch  case  of  Bay  v.  Linton,  and  yet  it  is  impossi- 
ble to  conceive  any  one  thing  more  distinguishable  from 
another  than  the  case  of  Hay  v.  Linton  trom  the  pre- 
sent case.    What  was  the  case  of  Hay  v.  Unto*  t   It 
was  a  proceeding  under  an  Act  of  Parliament  which 
authorised  constables  to  bring  before  a  magistrate  any 
child  under  fourteen  of  years  of  age  found  wandering 
in  the  streets  without  any  home,  proper  guardianship, 
or    visible  means  of  subsistence,   and    the  magis- 
trate was  authorised,  if  no  person  appeared  after  inti- 
mation being  given  to  provide  for  the  child  and  fad 
security  to  that  effect,  to  order  such  young  person  forth- 
with to  be  transmitted  and  received  at  any  reformatory 
school  Now,  when  a  destitute  child  is  brought  before  a 
magistrate  under  the  provision  of  that  Act,  it  b  quite 
clear  that  when  intimation  has  been  made,  the  child  is 
to  be  taken  care  of  in  the  mean  time  until  it  can  be 
ascertained  whether  any  person  will  appear  and  gire  the 
requisite  security.    But  in  that  case,  instead  of  taking 
care  of  the  child  in  that  manner,  the  magistrate 
granted  a  warrant  to  detain  the  child  in  the  cells  of 
the  police  office.      Therefore,  when  the  child  wis 
brought  up  after  the  period  of  intimation  had  expired, 
it  was  insisted,  or  ratherjt  was  afterwards  insisted,  wbea 
the  child  had  been  sent  to  the  reformatory,  that  the 
jurisdiction  of  the  magistrate  had  ceased,  because  the 
character  and  condition  of  the  child  had  altogether 
changed;   and  so  the  Lord  Justice  Clerk  puts  itwry 
dearly.      When  the  order  was  afterwards  pronounced, 
the  child  was  no  longer  before  the  magistrate  in  the  posi- 
tion contemplated  by  the  statute— that  is,  brought  bete* 
him  immediately  upon  being  found  in  the  streets  in  * 
state   of    destitution  — but,   on    the  contrsir,  ** 
brought  up  as  a  prisoner  from  the  cells  of  the  polke. 
Now,  what  possible  analogy  can  there  be  between  that 
case  and  the  present  ?     flie  character  of  the  iflflne- 
diate  arrest  changed  in  this  case  by  reason  of  thesu 
sequent  detention.  Is  there  any  change  in  the  endence 
to  prove  that  the  party  was  discovered  in  the  act  ot 
illicit  distillation  ?  It  is  clear  that  the  analogy  between 
the  two  cases  altogether  mils,  and  that  there  was 
nothing  whatever  in  the  circumstances  of  the  detente 
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eren  supposing  it  had  been  an  illegal  detention,  which 
would  take  away  from  the  magistrate  that  jurisdiction 
which  attached  to  him  under  the  Act  by  reason 
of  the  discovery  which  was  made  of  the  party 
and  the  immediate  arrest  upon  that  discovery.  I 
wish  that  it  may  be  understood  that  I  do  not  intend 
to  express  any  opinion  which  might  countenance  the 
dela/  which  took  place  upon  the  present  occasion  in 
anyiog  the  offender  before  a  magistrate.  My  noble 
and  learned  friend  (Lord  Cranworth)  thinks  that  there 
was  no  unnecessary  delay,  and  we  may  be  right  in 
thai  respect  But  I  am  bound  to  say  that,  even  if 
there  was  an  improper  delay,  the  officer  was  placed  in 
s  situation  of  great  difficulty  and  embarrassment  in 
consequence  of  the  refusal  of  one  or  more  of  the  magis- 
trates to  hear  the  case.  However,  I  am  so  perfectly 
dear  with  regard  to  the  question  as  to  the  jurisdiction 
of  the  magistrate  not  being  taken  away,  that  I  could 
not  have  entertained  any  doubt  whatever  upon  the 
abject,  if  it  had  not  been  for  the  very  high  respect 
which  I  entertain  for  the  judgment  of  the  learned 
judges  of  the  Court  of  Session  who  have  decided  this 
question.  With  regard  to  the  other  objections  which 
have  been  raised,  in  my  opinion  they  are  really  very 
frivolous.  I  entirely  concur  with  the  opinion  which 
has  been  expressed  by  my  noble  and  learned  friends, 
and  I  think  that  upon  the  present  occasion  the  decision 
ought  to  be  reserved.  Decision  reversed. 

App.'s  agents,  Holmes  and  Co. 

fiesp/s  agent,  J.  Tfsun. 


V.    0.    STTJABT'S   COTJBT. 

Seported  by  Jakes  B.  Davidson,  Eta*,  of  Uacoln's-tan, 
Barrlster-st-Law. 

Wednesday,  March  18. 
Cardqtall  v.  Molyneux. 

Scheme  for  fitting  up  the  interior  of  a  church  certified 
to  and  approved  by  the  court — Incumbent  ordered 
to  take  and  concur  in  proceedings  for  obtaining 
a  faculty — Injunction. 

Tks  deft.  Mn  who  was  the  incumbent  of  a  perpetual 
curacy,  wit/tout  the  consent  of  the  churchwardens  or 
parishioners,  and  without  having  obtained  a  faculty, 
employed  the  deft.  G.,  a  builder,  to  remove  thepews, 
Attisof,  and  a  gallery  from  the  parish  church.  This 
*as  effected  by  the  deft.  G.  on  the  304  March 
1859.  On  the  same  day  another  deft.  (JL,  an  auc- 
tioneer) advertised  the  materials  so  to  be  taken  out 
of the  ckurch  for  sale  on  the  following  day.  A  bill  for 
an  injunction  was  filed  by  the  pit.,  one  of  the  church- 
wardens, on  behalf  of  himself  and  all  the  other 
parishioners,  on  the  3Ut  March ;  and  an  injunction 
was  obtained  and  served  on  the  defts.  the  same  day. 
On  the  4th  April  a  supplemental  bill  wot  filed  by  the 
pU.  against  the  incumbent  M.  and  the  deft.  G., 
itating  that  the  deft.  G.  was  now  proceeding  to  take 
up  thefioor  of  the  church,  and  to  place  brickwork 
there,  with  the  view  of  substituting  chairs  and 
benches  for  pews.  On  the  2lst  April  the  motion 
came  on  for  hearing,  but  was  adjourned.  On  the 
tame  day,  a  number  of  chairs,  about  200,  were 
placed  in  the  church,  and  divine  service  was  re- 
turned on  the  24th  April.  On  the  12th  May  an  in- 
junction was  granted,  restraining  the  defts.  from 
altering  thefioor,  <Jc.,  with  liberty  to  both  parties  to 
lay  proposals  before  the  judge  in  chambers,  for 
filing  up  the  interior  of  the  church,  and  providing 
proper  accommodation  therein  for  the  minister  and 
parishioners,  such  proposals  to  be  subject  to  the  ap- 
probation of  (he  bishop  and  archdeacon  of  the  dio- 
cese. Proposals  were  sent  in  by  both  parties,  and 
returned  with  the  bishop's  observations.  The  bishop 
*aid  he  had  the  strongest  objection  to  chairs.  The 
vholepapers  were  tent  to  the  chief  clerk,  who  pre- 


pared a  scheme,  which  was  approved  by  the  bishop 
and  archdeacon,  and  finally  by  the  judge  : 
On  motion  to  make  the  injunction  perpetual,  a  perpetual 
injunction  was  granted;  the  defls.  were  decreed  to 
take  and  concur  in  aU  necessary  proceedings  for  the 
purpose  of  obtaining  a  faculty;  and  the  costs  of  the 
suits  were  ordered  to  be  paid  by  the  dejts. 
This  was  a  motion  on  behalf  of  the  pit.  for  a  per- 
petual injunction  against  the  defts.  the  Rev.  John 
William  Henry  Molyneuz  and  George  Grimwood  to 
the  effect  prayed  by  the  first  and  second  paragraphs  of 
the  original  bill,  and  by  the  second  paragraph  of  the 
supplemental  bill ;  and  that  the  defts.  in  the  two  suits, 
or  some  or  one  of  them,  might  pay  the  costs  of  the  two 
suits  respectively. 

Theoriginal  bill  was  filed  by  George  Cardinall  on  behalf 
of  himself  and  all  other  the  parishioners  of  the  parish  of 
SL  Gregory,  in  the  borough  of  Sudbury,  against  the  Rev. 
Mr.  Molyneux,  William  Rowland  Rolfe  and  George 
Grimwood.  The  statements  in  the  original  bill  were 
to  the  following  effect :— -The  pit.  Mr  Cardinall  was 
one  of  the  churchwardens  of  the  parish  of  St  Gregory, 
Sudbury,  which  was  a  perpetual  curacy,  of  which  Mr. 
Molyneux  was  the  incumbent,  the  number  of  inhabitants 
being  more  than  1000.  About  nine  months  before  the 
filing  of  the  bill,  Mr.  Molyneux  caused  the  church  to' 
be  closed  for  the  purpose  of  effecting  certain  repairs 
in  the  roof.  This  proceeding  was  taken  without  the 
consent  of  the  pit.  or  of  the  parishioners,  and  without  the 
immediate  authority  of  the  bishop.  The  bishop's  sur- 
veyor afterwards  reported  the  repairs,  and  it  was  then 
considered  that  Mr.  Molyneux  was  no  longer  acting 
without  the  bishop's  authority.  On  the  30th  March 
1859  Mr.  Molyneux  caused  the  pews  of  the  church, 
and  also  a  large  gallery  at  the  west  end,  to  be  cut 
down,  severed,  and  removed.  For  this  purpose  he  em- 
ployed the  deft.  George  Grimwood,  who  was  a  builder ; 
and  on  the  same  day  the  deft.  Mr.  Rolfe,  who  was  an 
auctioneer,  published  a  placard  in  Sudbury  advertising 
for  sale  on  the  following  day  a  quantity  of  building 
materials,  consisting  of  doors,  door-frames,  sashes, 
casements,  two  staircases,  pannelling,  &c,  arising  from 
the  repairs  of  the  church  of  St  Gregory.  Mr.  Car- 
dinall and  other  parisbionera  on  the  morning  of  the 
8 1st  March  served  Mr.  Grimwood  with  a  notice 
addressed  to  all  three  defls.,  not  to  remove,  sell, 
or  dispose  of  the  pews  and  sittings,  or  the  materials 
thereof,  and  that  it  was  his  intention  to  apply  for  an 
injunction.    The  bill  was  filed  on  the  same  day. 

It  prayed  (pars.  1  and  2)  that  the  defts.  Molyneux 
and  Grimwood,  and  their  respective  agents,  &c,  might 
be  restrained  by  injunction  from  further  destroying, 
cutting  down,  severing,  or  removing  the  pews  and 
sittings  of  or  in  the  said  church,  or  any  of  them, 
or  the  gallery  of  the  said  church,  or  any  of  the  other 
internal  fixtures  and  fittings  of  the  said  church, 
or  any  of  the  materials  or  panneUed  work  forming 
the  said  pews,  sittings,  gallery  fixtures  and  fittings 
respectively,  or  of  which  the  same  respectively  are 
or  were  composed ;  and  that  the  said  defts.  might  be 
restrained  from  selling,  or  disposing  of,  or  putting  up, 
or  exposing,  or  offering  for  sale,  or  holding  any  sale  by 
auction,  of  the  building  materials  and  panneUed  wo£ 
mentioned  in  the  said  published  notice  or  advertisement 
er  particulars  of  sale  before  mentioned,  or  any  of  them, 
or  the  said  pews,  gallery  fixtures  and  fittings  respec- 
tively, or  any  of  them,  or  any  of  the  materials  or  pan- 
neUed work  of  which  the  same  respectively  was 
composed. 

An  injunction  restraining  the  sale  was  granted  by 
Stuart,  V.C.  on  the  same  day,  the  31st  March.  In 
the  afternoon  of  that  day  a  telegraphic  despatch,  con- 
taining notice  of  the  order,  was  served  upon  Mr.  Rolfe,  at 
about  half-past  four  oUock,whttst  he  was  actually  selling 
lot  84  on  the  Market-hiU,  at  Sudbury.  The  pit's  evi- 
dence went  to  show  that  Mr.  Rolfe  disregarded  the 
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notice,  and  went  on  with  the  sale  for  afoot  half  an 
hoar  afterwards;    also  that  George  Grimwood  was 
standing  by ;  that  he  knew  of  the  contents  of  tho  dis- 
patch, but  nevertheless  assisted  to  continue  the  sale. 
Mr.  Grimwood  denied  that  he  knew  of  any  telegraphic 
message  whatever  having  been  sent  till  seven  o'clock  in 
the  evening.  Mr.  Bolfe  said  he  did  not  believe  that  lot 
84  contained  boards  from  the  church.    He  said  he  did 
not  know  the  contents  of  the  paper  till  he  had  sold  lot 
84,  and  that  none  of  the  other  lots,  which  were  ten  in 
number,  contained  any  materials  from   the  church. 
Regular  notice  of  tbe  injunction  was  served  on  ail  the 
defts.  in  the  course  of  the  evening,  but  there  was  some 
conflict  of  evidence  as  to  the  time  of  service.  Mr.  Drew, 
the  clerk,  whose  evidence  was  confirmed  by  Mr.  Gooday, 
the  pit's  solicitor,  said  he  served  it  on  Grimwood  at  a 
quarter  past  five,  on  Mr.  Molyneux  at  about  twenty 
minutes  to  six,  and  on  Mr.  Bolfe  about  eight.    Mr. 
Grimwood  said  that  no  notice  was  served  on  him  until 
at  least  half-past  six.    Notice  of  motion  on  the  4th 
April  ensuing,  .to  commit  the  defts.  Grimwood  and 
Bolfe  for  contempt,  was  served  on  them  the  same 
evening. 

On  or  about  the  4th  April  1859  the  pit  George 
Cardinall  filed  a  supplemental  bill  on  behalf  of  himself 
and  all  the  parishioners  of  St.    George's  Sudbury, 
against  the  Bev.  Mr.  Molyneux  and  George  Grimwood. 
It  stated  that,  notwithstanding  the  order  of  the  S  1st 
March,  Mr.  Molyneux  having  removed  the  pews  and 
sittings,  wss  then  taking  or  pulling  up  the  floor  of  the 
church,  and  placing  brickwork  there  with  the  inten- 
tion of  raising  portions  of  the  floor,  and  substituting 
chairs  and  benches  for  pews,  and  was,  in  fact,   so 
altering  the  floor  of  the  church  and  the  i««j— ■■!■  of 
which  it  was  formed,  as  to  render  the  same  unsuitable 
for  pews.    Mr.  Molyneux  was  also  about  to  remove 
the  west  window  of  the  church  and  to  place  a  new 
window  in  lieu  thereof.    He  was  also  causing  a  hole 
to  be  cut  in  the  brickwork  of  tbe  outer  wall  on  the 
south  side  of  tbe  church  for  the  purpose  of  effecting 
some  alteration  the  nature  of  which  was  unknown  to 
the  pit.    The  deft  Grimwood  was  the  person  em- 
ployed in  carrying  out  these  alterations,  which  were 
being  made  without  the  consent  of  the  pit  ss  one  of  the 
churchwardens,  without  the  consent  of  the  parishioners, 
or  of  the  bishop,  and  without  any  licence  or  faculty  in 
that  behalf.    The  supplemental  bill  prayed  that  the 
defts.,  their  agents,  &c^  might  be  restrained  from 
taking  up  or  altering,  or  causing  to  be  taken  up  or 
altered,  the  floor   of  the  said  church,  or  altering  or 
causing  to  be  altered,  any  of  the  walls  or  brickwork  of 
or  in  the  said  church,  or  executing  or  causing  to  be 
executed  any  works  or  alterations  affecting  the  floor, 
walls,  or  brickwork  of  the  said  church,  or  affecting  the 
internal  arrangement  or  structure  of  the  said  church  or 
any  of  the  pannelled  work,  fixtures,  or  fittings  per- 
taining thereto  (and  further  by  amendment  on  the  26th 
May  1860),  "  until  a  faculty  for  the  purpose  had  been 
duly  obtained." 

The  supplemental  bill  also  prayed  (par.  2)  that 
the  defts^  or  one  of  them,  might  be  decreed  te  account 
for  and  pay  to  the  parishioners  of  the  said 
parish  or  the  churchwardens  of  the  said  parish,  for  and 
on  account  of  the  parishioners,  the  value  (to  be  ascer- 
tained in  such  manner  as  the  court  should  think  fit)  of 
the  said  pews,  sittings,  gallery  fixtures  and  fittings  so 
destroyed  or  removed  as  aforesaid,  and  of  all  and  every 
other  the  materials  and  effects  belonging  or  pertaining 
to  the  said  church  which  had  been  destroyed,  removed, 
or  taken  away  by  or  under  the  direction  of  the  defts. 
or  either  of  them,  and  should  replace  or  restore,  or  pay 
the  oats  and  charges  of  replacing  and  restoring,  the 
ssid  pews,  sittings,  gallery  fixtures,  fittings,  materials 
and  effects. 

On  the  20th  April  an  interim  order  for  an  injunc- 


wood  in  the  terms  of  the  first  paragraph  of  the  prayer 
of  the  supplemental  bill,  tie.  restraining  them  from  alter- 
ing the  floor  of  the  church,  &&,  was  granted  until  the 
following  day;  and  on  the  21st  April  the  injunction 
was  enlarged  till  the  5th  May,  and  the  motion  oa 
behalf  of  the  pit  to  attach  the  defts.  Grimwood  tad 
Bolfe  for  contempt  of  the  injunction  of  the  Slat  March, 
was  also  ordered  to  stand  over  to  the  same  date. 

From  the  evidence  it  appeared  that  on  the  same  day, 
the  21st  April,  Mr.  Molyneux  and  Mr.  HaieU  sk 
churchwarden  issued  handbills  to  the  effect  that,  not- 
withstanding the  incomplete  state  of  the  repairs  of  tbe 
church,  in  order  to  carry  out  the  original  intention,  md 
to  prevent  disappointment  to  the  parishioner*,  it** 
determined  to  use  the  church  in  the  afternoon  in  n 
present  rough  and  disordered  state.  On  the  same  daj 
a  large  number  of  chairs,  about  200,  were  placed  in 
the  church ;  and  divine  service  was  held  in  the  drank 
in  the  afternoon  of  Easter  Sunday,  the  24th  April 
following. 

The  two  motions  again  stood  over  from  the  5th  to 
the  12th  May.  On  the  latter  day  the  V.O,  after  hear- 
ing the  evidence,  granted  an  injunction  restraining  the 
defts.  Mr.  Molyneux  and  Grimwood  in  the  terms  of  the 
first  paragraph  of  the  prayer  of  the  supplemental  hi, 
and  ordered  that  the  pit  and  defts.,  and  any  of  the 
churchwardens  of  the  pariah,  should  be  at  liberty  to  lay 
before  the  judge  in  chambers  proposals  for  filling  nf 
the  interior  of  the  church  and  providing  proper  aocsB- 
modation  therein  for  the  ministers  and  parsnuonesef 
the  parish,  for  the  performance  of  divine  service,  sstk 
proposals  to  be  subject  to  the  approbation  of  the  buhflp 
and  archdeacon  of  the  diocese  of  Ely. 

On  the  motion  to  attach  the  defts.  Grimwood  sad 
Bolfe,  his  Honour,  after  observing  that  there  sppeatsi 
to  have  been  no  deliberate  intention  to  break  the  in- 
junction, and  remarking  upon  the  conflict  of  evtdsaej 
as  to  the  time  of  service,  ssid,  that  the  conduct  of 
the  defts.  had  been  improper,  and  in  contempt  of  court; 
and  ordered  the  defts.  Messrs.  Grimwood  and  Reft  to 
pay  15 J.  each  towards  the  costs  of  the  motion;  sad  on 
their  expressing  their  contrition,  made  no  further  order 
on  the  motion.  v 

In  compliance  with  the  above  order,  the  pU.  snd  tfat 
defts.  each  sent  in  proposals.  The  main  point  of  dif- 
ference was  as  to  the  pews.  The  pit  proposed  thst 
the  pews  which  had  been  removed  should  be  replaced. 
The  defts.  proposed  to  find  benches  for  seating  tk 
congregation,  as  far  as  the  present  seating  oy  cesirt 
and  benches  wss  insufficient  As  to  the  gslleiy  sho, 
at  the  west  end  of  the  church,  the  pit  proposed  that 
it  should  be  replaced  on  a  plan  to  be  approved  by  the 
bishop,  and  the  organ  restored  therein.  The  deft*, 
proposed  to  erect  the  organ  at  the  east  endof  thenortt 
aisle,  and  to  open  and  glaxe  the  west  window,  which 
was  partially  bricked  up.  These  proposals  were  laid 
before  the  bishop,  who  made  several  observationi 
thereon.  As  to  the  pews,  he  ssid  he  had  the  strongest 
objection  to  chairs.  He  was  not  averse  to  a  gtfierj 
with  an  organ  therein,  but  not  having  a  plm  of  tto 
church  before  him,  ho  could  form  no  opinion  whether  it 
should  be  on  the  old  site.  He  repeatedly  and  strongly 
urged  that  nothing  could  be  earned  into  effect  withost 
a  faculty.  Further  replies  were  sent  by  the  pit  sod 
observations  returned  by  the  bishop,  and  the  ****" 
the  documents  were  laid  before  the  chief  clerk.  The 
matter  stood  over  for  a  time  to  enable  Mr.  MoJjneax 
to  apply  for  a  faculty. 

In  May  1860  the  deft  Mr.  Molyneux  and  Jsmts 
Hasefl,  churchwarden,  presented  a  petition  to  t* 
chancellor  of  the   diocese  of  Ely,  praying  ***.**" 


♦ron  against  the  two  defts.  Mr.  Molyneux  and  Grim-    complete  the  restoration  of  the  church  :  the  floor  » 


culty  to  perform  the  works  set  forth  in  the  petition; 
and  a  citation  was  issued  under  the  seal  of  the  chan- 
cellor of  the  diocese.  It  recited  the  petition,  sBeging 
that  the  following  further  works  were  required 
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the  church  to  be  completed,  the  pulpit  to  be  re-erected 
lo  it*  former  position,  and  the  sounding-board  to  be 
removed ;  a  new  reading-deak  to  be  erected  ;  the  font 
to  be  placed  at  the  north-west  end  of  the  nave  ;  the 
organ  to  be  placed  at  the  east  end  of  the  north  aisle. 
heddiUon  to  the  present  accommodation,  to  complete 
the  letting  of  the  church  with  benches  similar  to  the 
best  of  those  now  in  the  church,  the  bricks  which  at 
praait  block  np  part  of  the  west  window  to  be  re- 
moved, and  glass  substituted,  and  the  windows  of  the 
dmith  generally  repaired,  and  where  necessary  re- 
glued,  tad  the  walls  repaired.  The  petition  alleged 
further  that  a  meeting  of  the  incumbent,  church- 
wardens, parishioners  and  inhabitants  of  the  parish 
wis  held  in  vestry  on  the  10th  May  1860,  at  which  the 
said  proposed  works  were  approved  ;  and  that  the  cost, 
estimated  at  270JI,  was  intended  to  be  raised,  and 
▼u  for  the  most  part  already  raised,  by  voluntary 
nbteription,  without  a  chnrch-rate.  The  citation 
then  recited  the  prayer  for  a  faculty,  and  cited  the 
parishioners  to  appear  and  show  cause,  against  the 
fecultv  before  the  surrogate  at  St.  Mary's  Church, 
Cambridge,  on  the  26th  May. 

The  "  present  accommodation*  referred  to  in  the 
petition  was  the  providing  of  loose  chairs  instead  of 
baches  or  pews. 

The  court  was  adjourned  until  the  9th  June.  On 
the  7th  June  Mr.  Gooday,  the  plt.'s  solicitor,  as  he 
deposed,  called  with  the  pit  George  CardinaU  upon 
Mr.  Molyneux,  for  the  purpose  of  endeavouring  to  come 
to  some  terms  or  arrangement  respecting  the  fitting  up 
of  the  church,  but  Mr.  Molyneux  declined  any  such 
arnagemenL  On  Saturday  the  9th  June  Mr.  Gooday 
attended  the  hearing  of  the  application  for  the  faculty 

00  behalf  of  the  pit.  and  other  inhabitants.  He  stated 
it  his  affidavit  that  he  opposed  the  granting  of  such 
faculty,  except  in  strict  accordance  with  the  decision 
and  approval  of  the  bishop.  Mr.  Molyneux.  also  at- 
tended, and  refused  to  modify  or  alter  his  application. 
Thereupon,  after  hearing  both  sides,  the  Court  refused 
to  decree  the  faculty,  on  the  ground,  as  Mr.  Gooday 
ifcged,  that  the  deft.  "  did  not  propose  to  carry  out 
the  refitting  of  the  said  church  in  accordance  with 
the  bishop's  suggestions  and  approval" 

The  chief  clerk  made  his  certificate,  dated  the  3rd 
fcc.  I860,  whereby  he  certified  that,  in  pursuance  of 
the  order  of  the  1 2th  May  1859,  the  pit  and  the  deft 
&•  Molyneux  had  each  laid  before  the  judge  proposals 
for  fitting  up  the  interior  of  the  church  and  providing 
toter  accommodation,  &c. ;  and  that  it  would  be  fit 
nd  proper  that  such  interior  should  be  fitted  up,  and 
sfch  tccommodation  provided  according  to  the  plan 
thereto  annexed ;  which  plan  had  been  approved  of  by 
the  bishop  and  archdeacon  of  the  diocese  of  Ely,  as 
»» admitted  by  the  pit  and  defts.  The  plan  was  as 
fotows :— "  1.  The  church  to  be  properly  floored  and 
fitted  up  with  single  pews,  according  to  the  plan  of 
pc*i  in  modern  churches,  or  with  open  benches.  The 
Wion  of  the  general  style  and  character  of  the  pews 
«  benches  to  be  settled  in  the  proceedings  requisite  for 
obtaining  a  faculty.  2.  The  font  to  be  placed  at  the 
vest  end  of  the  church.  3.  The  pulpit  to  be  lowered, 
id  a  new  reading-desk  erected,  as  shown  on  plan ; 
ud  the  sounding-board  to  be  removed.  The  pulpit 
tod  reading-desk  to  bo  in  character  with  the  general 
|  tttingi  of  the  church.     4.  The  organ  to  bo  placed  as 

1  >Wn  on  the  plan  (•'.  e.  between  the  north  aisle  and 
««  chancel).  5.  The  west  window  of  the  church  to  be 
•pened,  and  properly  glazed." 

The  V.  C.  approved  the  certificate  on  the  10th  Dec. 

!    ^Moft,  Q.C.  and  T.  H.  TerreU  now  supported  the 

j  Nation  in  the  terms  above  mentioned. 

I  Jfafia*,  Q.C.  and  Surrage  appeared  for  the  defts. — 
The  only  question  remaining  was  as  to  the  costs  of  the 
fcfc  They  contended  that  Mr.  Molyneux's  proposals 
*ere  reasonable  in  themselves,  and  were  supported  by 


[ 


the  views  of  a  large  portion  of  the  inhabitants  of  the 
parish. 

The  Vice-Chancellor  said  he  thought  he  could 
not  refuse  the  pit  his  costs.  There  would  be  one 
order  in  both  suits.  The  injunction  to  be  made  per- 
petual in  the  terms  of  the  notice  of  motion.  The  defts. 
must  be  decreed  to  take,  and  concur  in,  all  necessary 
proceedings  for  the  purpose  of  obtaining  a  faculty  for 
repairing  and  restoring  the  church,  according  to  the 
scheme  set  forth  in  the  schedule  to  the  chief  clerk's  cer- 
tificate, with  liberty  to  all  parties  to  apply.  The  costs 
of  the  suit,  other  than  the  costs  of  the  motion  to  com- 
mit, must  he  paid  by  the  defts. 

Solicitors:  for  the  plaintiff,  Chilton  and  Burton, 
agents  for  J.  F.  8.  Gooday,  Sudbury;  for  the  defts., 
Drew. 


COURT  OF  COMMON  BENCH. 

Reported  by  DAratL  Thomas  Evams  and  W.  Matd,  Esqrs. 

Barristere-at-Law. 


Wednesday,  Jan.  30. 
Grubb  v.  The  Inclosure  Commissioners. 
Inclosure — Setting  out  private  roads  over  lands  allotted 
by  Inclosure   Commissioners,  no  mention  of  such 
roads  being  made  in  the  provisional  order. 
The  Inclosure  Commissioners  having  by  their  pro- 
visional  order  apportioned  certain  lands    to   the 
plaintiff,  the  valuer  proceeded  to  set  out  a  private 
road  over  part  of  it,  which  was  objected  to  by  the 
plaintiff,  who  contended  that  the  valuer  had  no  right 
to  do  so,  as  no  mention  was  made  in  the  provisional 
order  of  such  road : 
Held,  that  under  sect.  68  of  8  £  9  Vict.  c.  118,  and 
sect.  4  of  11  $  12  Vict,  c  99,  the  valuer  had  power 
to  set  out  such  road,  notwithstanding  there  was  no 
mention  of  it  in  the  provisional  order. 
This  was  a  rule  calling  on  the  plaintiff  to  show  cause 
why  a  prohibition  issued  out  of  the  Petty  Bag-office 
against  the  Inclosure  Commissioners,  ordering  them  to 
cease  operations  in  the  inclosure  of  lands  in  the  parish 
of  Hughenden,  in  the  county  of  Buckingham,  should 
not  be  set  aside.     The  commons  and  waste  lands  being 
about  to  be  inclosed,  by  the  provisional  order  certain- 
lands  were  allotted  to  the  plaintiff,  over  which  the 
valuer  set  out  a  private  road,  and  the  question  was 
whether  under  the  Inclosure  Acts  the  valuer  had  such 
power,  no  mention  of  the  road  having  been  made  in 
the  provisional  order. 

Lush,  Q.C.  {Couch  with  him)  showed  canse. — The 
question  is,  as  to  whether  the  commissioners  in  setting 
out  this  road  have  exceeded  their  jurisdiction  and 
acted  in  violation  of  the  provisional  order.  I  maintain 
that,  inasmuch  as  no  mention  was  made  in  the  pro- 
visional order  which  allotted  this  land  to  the  plaintiff 
of  any  road  to  be  made  over  such  land,  the  valuer  bnd 
not  power  to  set  it  out. 

Bovill,  Q.C.  (  White  with  him)  appeared  in  support 
of  the  rule.— The  68th  section  of  8  &  9  Vict.  c.  118, 
and  the  4th  section  of  11  &  12  Vict.  c.  99,  give  the 
valuer  discretionary  powers  in  setting  out  roads,  and 
he  has  done  no  more  than  these  sections  authorise  him 
to  do. 

Erle,  C.  J. — I  am  of  opinion  that  the  rule  to  set 
aside  this  prohibition  should  be  made  absolute,  as  I  do 
not  think,  as  has  been  contended  for,  that  the  commis- 
sioners have  exceeded  their  authority  by  setting  out  a 
private  road  over  the  close  allotted  to  the  plaintiff,  he 
having  taken  the  close  subject  to  the  provisions  of  tho 
Inclosure  Acts.  Tho  8  &  9  Vict.  c.  118,  seems  to  have 
contemplated  the  setting  out  of  private  ways,  and  has 
given  the  commissioners  power  to  do  so,  when  in  their 
discretion  they  may  consider  that  they  are  required. 
In  sect.  34  it  is  said  that  the  instructions  to  the  valuer 
are  to  be  "not  inconsistent"  with  the  provisional  order ; 
sect.  61  also  provides  that  what  is  done  by  the  valuer  is 
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not  to  be  inconsistent  with  the  conditions  and  instruc- 
tions hereinbefore  mentioned ;  and  sect.  62  says  that  the 
yalaer  shall  and  may,  before  making  allotments  of  the 
land  to  be  inclosed  in  pursuance  of,  or  in  any  manner 
not  "inconsistent"  with  the  instructions  given  to  such 
valuer,  as  aforesaid,  set  out  and  make  public  roads  and 
ways ;  bat  in  sect.  68,  which  relates  to  the  power  of  the 
valuer  to  set  out  private  roads,  the  words  "  not  incon- 
sistent" are  omitted,  the  words  being  "as  he  shall 
think  requisite  for  the  use  of  the  persons  interested  in 
such  lands  or  any  of  them."  I  am  of  opinion  that  the 
plaintiff  has  had  this  allotment  assigned  to  him  sub- 
ject to  these  provisions.  The  words  in  sect  4  of 
1 1  &  12  Vict,  c  99,  giving  the  vainer  power  to  set  out 
private  roads,  are  very  wide,  and  give  the  commissioners 
a  jurisdiction  which  I  do  not  consider  they  have 
exceeded. 

Williams,  J. — I  am  entirely  of  the  same  opinion, 
and  as  at  present  advised,  giving  the  true  construction 
to  the  provisional  order,  I  think  that  the  commissioners 
had  power  under  sect  68  to  subject  this  allotment  to  hare 
a  private  road  made  over  it.  It  is  said  that  the  valuer 
has  not  acted  according  to  the  provisional  order,  but  I 
do  not  think  so,  and  I  see  nothing  in  the  order  which 
precludes  him  from  dealing  with  this  allotment  in  the 
same  way  as  with  the  others.  It  has  been  said  that 
the  valuer  having  so  much  power  he  might  do  some- 
thing which  would  be  unjust,  bnt  we  must  deal  with 
this  case  in  the  same  way  as  the  case  of  Stochdale  v. 
Howard,  8  DowL  669,  and  assume  that  he  would  not 
abuse  his  power. 

Kkatdig,  J. — I  also  am  of  opinion  that  the  com- 
missioners have  not  exceeded  their  jurisdiction  in  setting 
out  this  private  road.  It  is  of  great  importance  that 
the  terms  of  the  Act  should  be  strictly  adhered  to ;  and 
as  to  this  provisional  order,  I  think  the  meaning  of  it  is, 
that  the  plaintiff  was  to  take  the  lands  allotted  to  him 
subject  to  the  provisions  of  the  Act,  and  therefore  this 
rule  must  be  made  absolute.  Rule  absolute. 

Attorneys  for  defendants,  Wkiie  and  Barrett. 

Jan.  25  and  Feb.  25. 
The  Trustees  of  the  Mersey  Docks  v.  Camebox. 
flon-liability  to  pay  poor-rate  by  reason  of  the  occupa- 
tion not  being  beneficial — Exemption  is  a  ground  of 
appeal,  and  an  action  in  respect  of  a  levy  made  to 
enforce  the  rate  cannot  be  maintained. 
Where  property  has  been  rated  to  the  poor-rate,  and  it 
has  been  decided  that  such  property  is  exempted  by 
reason  of  the  occupation  not  being  beneficial,  the 
party  so  rated  cannot  maintain  an  action  of  replevin 
for  a  levy  made  to  enforce  such  rate,  but  he  must 
seek  his  remedy  by  an  appeal  to  the  quarter  sessions. 
This  was  an  action  of  replevin  brought  by  the  pits, 
against  the   defls.  for  the  taking  and  detaining  of 
certain  goods  and  chattels  of  the  plts^  and  by  the  con- 
sent of  the  parties  a  case  was  stated  for  the  opinion  of 
the  court,  which,  however,  it  is  not  necessary  to  set  out, 
as  the  main  question,  which  was  whether  the  pits,  had 
such  a  beneficial  occupation  of  the  dock  estate  as  to 
render  them  liable  to  be  rated  to  the  relief  of  the  poor, 
has  been  already  decided  by  the  court  in  the  nega- 
tive in  the  case  of  The  Mersey  Docks  and  Harbour 
Board  v.  Jones,  3  L.  T.  Rep.  N.  S.  212. 

Another  question  was,  however,  left  to  the  court, 
Yix,  whether  if  the  pits,  were  not  liable  to  be  rated 
they  could  maintain  their  action. 

On  behalf  of  the  defU.  it  was  contended  that,  even 
if  the  pits,  were  not  liable  to  be  rated  by  reason  of 
their  occupation  not  being  beneficial,  this  exemption 
furnished  only  a  ground  of  appeal  to  the  court  of 
quarter  sessions  against  the  rate,  and  not  for  an  action 
in  respect  of  a  levy  made  to  enforce  the  rate. 

Sir  F.  Kelly  (Quoin  and  Parker  with  him)  appeared 
for  the  pits.,  and  cited  Harrison  v.  Woolcot,  1  H.  Bla. 
9;  Lord  Amherst  v.  Lord  Somen,  2  T.  B.  372  ; , 


Labourm  v.  Marshall  and  another,  3  B.  &  Ad.  440; 
Fletcher  v.  Williams,  6  E.  283;  B.  v.  Morgan,  2  A. 
&  £.  618;  George  ▼.  Chambers,  11  M.  &  W.  149; 
Jones  v.  Johnson,  5  Ex.  862;  NewboUv.  Cotna, 
6  Ex.  189;Jforrv0  v.  Martin,  3  Man.  &  Gr.  581; 
Marshall  v.  Pitman,  9  Q.  B.  595;  The  Cmwduoor- 
dens  of  Birmingham  v.  Shaw,  10  Q.  B.  868 ;  Bey.  t. 
Bradshaw,  2  L,  J.,  176,  M.  C. 

Mellish  (Button  with  him),  for  the  defbL,  dted 
The  Metropolitan  Board  of  Works  v.  The  VemxUi 
Bridge  Company,  26  L.  J.  253,  Q.B. ;  Reg.  v.  Bra* 
stow,  29  L.  J.  126,  M.G.;  Earl  of  Radnor  v.  Rem, 
2  Bos.  391;  Governors  of  the  Poor  of  Bristol  v. 
Wayte,  1  A.  &  E.  264. 

Eblb,  C.  J.— When  the  ease  of  The  Mersq 
Dock  Trustees  v.  Jones,  8  O.  B.  114,  was  before 
us,  we  thought  ourselves  bound  by  the  authority  of 
the  decision  of  Beg.  v.  The  Inkabumti  ef 
Liverpool,  7  B.  &  C.  61.  The  present  esse  invohei 
the  same  point,  and  if  no  other  question  had  bees 
raised  we  should  have  deferred  giving  our  judgment  obu1 
the  Court  of  Ex.  Ch.  should  have  affirmed  or  reread 
our  decision.  Bat  a  second  point  has  been  raised  on 
the  part  of  the  defts^  ▼ixn  that  even  if  the  pits,  tre 
not  liable  to  be  rated  by  reason  of  their  ocenpttka 
not  being  beneficial,  this  exemption  furnishes  only  i 
ground  of  appeal  to  the  quarter  sessions,  and  not  for 
an  action  in  respect  of  a  levy  made  to  enforce  the  rife 
In  support  of  this  contention  the  cases  of  The  Oversmt 
of  Birmingham  v.  Shaw,  10  Q.  B.  868;  Reg.  v.  Bred- 
show,  29  L.  J.  176,  H.O,  were  cited.  It  cannot  be 
denied  that  these  deliberate  decisions  of  the  Court  of 
Q.  B.  are  directly  in  point  in  favour  of  the  defts,  sod 
we  think  it  is  oar  doty  to  defer  to  them,  and  to 
leave  all  further  argument  respecting  them  for 
the  consideration  of  a  court  of  error.  Posibly 
the  two  points  may  resolve  themselves  into  one, 
vis.,  whether  there  can  ever  be  an  exemption  from 
the  liability  to  rate  where  there  is  an  actual  occupa- 
tion by  the  person  rated;  in  other  words,  whether  tke 
true  ground  on  which  an  occupation  for  public  pur- 
poses has  been  held  an  exemption  be  not  that  in  soeh 
cases  the  occupation  was  that  of  the  pobfie,  and  the* 
was  not  an  occupation  at  all  by  the  person  rated,  sod 
whether,  therefore,  the  principle  is  not  inapplicable 
whenever  there  is  an  actual  occupation  notwithstand- 
ing he  derives  no  individual  benefit  from  his  occupation. 
If  this  be  so,  the  actual  occupation  may  well  be  re- 
garded as  bringing  the  case  within  the  statute  of 
Elisabeth,  so  as  to  render  an  appeal  to  the  serious  tha 
only  proper  mode  of  disputing  the  propriety  of  the 
rate ;  but  if  the  exemption  be  regarded  ss  based  oo  the 
doctrine  that  the  word  "  occupier"  in  the  stat  p. 
which  gave  powers  to  raise  money  of  every  occupier  ct 
land  ought  to  be  construed  to  mean  "  beneficial  occu- 
pier," then  it  is  certainly  more  difficult  to  understand 
the  principle  on  which  the  decision  in  Birmingham  r. 
Shaw  proceeded;  because,  if  this  be  so,  the  statoie 
may  be  read  as  if  the  words  of  it  were  "  every  beneficial 
occupier ;"  how  then  can  a  valid  rate  be  made  oo  *fi 
occupier  who  is  not  a  beneficial  one?  Surely,  there 
can  be  no  distinction  in  such  a  construction  of  the 
statute 'between  a  man  not  an  actual  occupier  of  sot 
rateable  property  who  clearly  is  not  put  to  an  apped, 
and  a  man  not  a  beneficial  occupier,  seeing,  that  if  tbe 
statute  be  so  read,  one  is  just  as  much  out  of  tie 
reach  of  it  as  the  other.     Judgment  for  defendants. 
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Jf  a  confession  of  a  crime  be  improperly  obtained  so 
as  to  be  inadmissible  in  evidence,  yet  if  in  the  course 
ofsvch  confession  a  clue  is  given  to  other  evidence 
which  will  prove  the  case,  such  latter  evidence  is  ad- 
missible, 
Wiere  a  document  cannot  be  produced  by  reason  of 
privilege,  independent  secondary  evidence  of  it  is 
admissible. 
On  an  inquiry  before  commissioners  under  the  15  $ 
16  Vict.  c.  57,  to  examine  as  to  corrupt  practices  at 
an  election  for  a  member  of  Parliament,  a  letter  was 
produced,  written  by  A.,  the  party  suspected  of 
bribery,  to  his  agent,  in  answer  to  one  from  the  agent, 
asking  for  an  account  of  sums  advanced;  this  letter 
wu  produced  by  the  agent.  On  an  information  being 
subsequently  JUed  against  A.,  this  letter  was  called 
for  and  produced  by  the  secretary  to  the  commis- 
sioners, in  whose  hands  it  had  remained,  and  on  the 
Utter  of  the  agent  to  which  it  was  an  answer  being 
called  for,  and  not  being  produced,  secondary  evi- 
dence of  it  was  tendered  and  admitted : 
Bdd,  that  such  evidence  was  properly  admitted,  and 
that  the  provision  in  15  <$■  16  Vict.  c.  57,  s.  8,  that 
"  no  statement  made  by  any  person  in  answer  to  any 
CHtsHon  put  by  a  commissioner,  shall,  except  in  cases 
of  indictment  for   perjury,    committed  in    such 
answers,  be  admissible  in  evidence  in  any  proceeding, 
cwil  or  criminal,13  was  not  applicable,  amd  did  not 
prevent  the  admission  of  such  evidence, 
Tkere  is  no  appeal  from  the  decision  of  this  court  on 
a  rule  for  a  new  trial  of  an  information  at  the  suit 
of  the  Attorney-General. 

This  was  an  information  at  the  suit  of  the  Attorney- 
General  against  the  defendant,  for  certain  offences 
ig&inst  the  Corrupt  Practices  Act,  alleged  to 
hire  been  committed  at  the  Wakefield  election. 
It  was  tried  before  Martin,  B.  at  York,  when  a 
verdict  was  returned  for  the  Crown.  Subsequently  a 
raJe  was  obtained  to  set  aside  that  verdict,  and  for  a 
new  trial,  on  the  ground  that  there  was  no  evidence  of 
a  payment  being  made  to  a  person  named  Gilbert  in 
support  of  the  first  count  of  the  information,  and  that 
the  contents  of  a  certain  letter,  written  by  a  person 
named  Wainwright,  an  agent  of  the  defendant,  to  the 
defendant,  and  the  defendant's  letter  in  answer  to 
Wainwright,  had  been  improperly  admitted  in  evi- 
dence. 

The  Solicitor-General,  Overena\  Q.C.,  Monk,  Q.C., 
ud  Cleasby  now  showed  cause. — [The  Crown  having 
determined  to  enter  a  nolle  prosequi  on  the  first  count, 
the  question  as  to  the  admission  of  the  letters  in  evi- 
dence alone  remained.]  The  two  letters  in  question 
were  dated  respectively  the  4th  and  5th  April  1859. 
The  first  was  written  by  Wainwright  to  the  defendant, 
asking  for  an  account  of  sums  advanced  by  him  for 
election  purposes,  and  was  put  in  evidence  in  order  to 
explain  what  the  defendant's  letter  of  the  5th  Aug. 
*as  an  answer  to.  This  last-named  letter  was  in 
the  following  terms  : — "  Hcmsworth-hall,  Poctefract, 
Aug.  5,  1859.  Dear  Sir, — In  reply  to  your  inquiry  I 
feg  to  hand  on  the  other  side  the  Bums  of  money 
vhich  were  advanced  by  myself  and  friends  for  election 
purposes,  &c  Signed,"  W.  Henry  Leatham  ;"  and 
then  followed  a  list  of  sums  amounting  in  all  to  about 
446  U  18#.  Sd.  The  defendant  had  been  summoned 
to  attend  before  the  commissioners  on  the  Wakefield 
election,  and  questions  were  then  put  to  him  which  he 
answered.  He  was  also  summoned  to  produce  papers, 
&c  in  his  possession.  His  examination  took  place  in 
October,  and  in  November  following  Mr.  Wainwright, 
who  was  also  summoned  as  a  witness,  sent  in  the  defen- 
dant's letter  of  the  5th  Aug.  to  Mr.  Dew,  the  secretary 
of  the  commissioners,  who  produced  it  on  the  trial  of 
this  information,  and  it  was  then  found  to  be  in  de- 
fendant's handwriting.  The  other  letter  of  the  4th 
Aug.  defendant  had  notice  to  produce,  but  not  having 
[Mao.  Cas.] 


done  so,  secondary  evidenco  of  it  was  received  in  the 
usual  manner. 

Sir  F.  Kelly,  Q.C.,  Edward  James,  Q.C.,  Price  and 
Quain  were  called  on  in  support  of  the  rule. — The  15 
&  16  Vict  c  57,  introduced  a  principle  and  practice 
unknown  before.     The  6tk  section  provides  for  inquiry 
into  the  existence  of  corrupt  practices  at  elections ;  and 
snch  commissioners  are  to  report  to  her  Majesty,  and 
their  reports  are  by  the  7th  section  to  be  laid  before  Par* 
liament.     The  8th  section  enacts  that  it  shall  be  lawful 
for  such  commissioners  by  summons  under  their  hand  and 
seal,orunder  the  hand  and  seal  of  any  one  of  them,  to  require 
the  attendance  before  them  of  any  persons  whomsoever, 
whose  evidence  in  the  judgment  of  snch  commissioner 
or  commissioners  may  be    material  to  the  subject- 
matter  of  the  inquiry  to  be  made  by  such  commission- 
ers, and  to  require  all  persons  to  bring  before  them 
such  books,  papers,  deeds  and  writings  as  to  such 
commissioners     or    commissioner    appear    necessary 
for  arriving  at  the  truth  of  the  things  to  be  inquired 
into  by  them  under  the  Act.     It  then  enacts  that  all 
such  persons  shall  attend  snch  commissioners,  and  shall 
answer  all  questions  put  to  them  by  such  commission- 
ers touching  the  matters  to  be  inquired  into  by  them, 
and  shall  produce  all  books,  papers,  deeds  and  writ- 
ings required  of  them  and  in  their  custody,  or  under 
their  control,  according  to  the  tenor  of  the  summons. 
It  then  provides  "  that  no  statement  made  by  any  per- 
son in  answer  to  any  question  pnt  by  such  commis- 
sioner shall,  except  in  cases  of  indictment  for  perjury 
committed  in  such  answers,  be  admissible  in  evidence 
in  any  proceeding  civil  or  criminal."  The  9th  section 
enacts,  for  the  more  effectually  prosecuting  any  inquiry 
under  the  Act,  that    every  person  who    has    been 
engaged  in  any  corrupt  practice  at  or  connected  with 
any  election  of  a  member  of  Parliament,  and  gives 
evidence   touching   such  corrupt  practice  before  the 
commissioners,  and  who  upon  such  examination  makes 
a  true  discovery  to  the  best  of  his  knowledge  touching 
all    things     to    which    he    is    so    examined,    shall 
be  freed  from  all  penal   actions,    forfeitures,  punish- 
ments, disabilities  and  incapacities,  and  all  criminal 
prosecutions  to  which  he  might  have  been  or  might 
become  liable  or  subject  at  the  suit  of  her  Majesty  for 
anything  done  by  such  person  or  persons  in  respect  of 
suck  corrupt  practice;  and  that  no  person  shall  be 
excused  from  answering  any  question  put  to  him  by 
such  commissioners  on  the  ground  of  any  privilege,  or 
on  the  ground  that  the  answer  to  such  question  would 
tend  to  criminate   such   person.      'The  10th  section 
enacts    that  when    any  witness  is  so  examined    as 
aforesaid,  he  shall  not  be  indemnified  under  the  Act 
unless  he  receive  from  the  commissioners  a  certificate 
in  writing  under  their  hands,  stating  that  he  has  upon 
his  examination  made  a  true  disclosure  touching  nil 
things  on  which  he  was  so  examined ;  and  that  if  any 
action,  information,  or  indictment  shall  be  at  any  time 
pending  in  any  court  against  any  person  so  examined 
as  a  witness  for  any  corrupt  practice  at  any  election  to 
which  the  inquiry  made  by  such  commissioners  has 
reference,  such   court  shall,  on  the  production    and 
proof  of  such  certificate,  stay  the  proceedings  in  any 
such  action,  information,  or  indictment,  and  may  in 
its  discretion  award  to  such  person  such  costs  as  ho 
may  have  been  put  to  by  such  action,  information,  or 
indictment    The  11th  section  gives  the  power  to  the 
commissioners  to  examine  witnesses  on  oath ;  and  the 
12th  section  contains  provisoes    for  compelling  the 
attendance  of  witnesses,  and  to  compel  them  to  answer 
questions  and  produce  documents.    The  proviso  in  the 
8th  section,  that  no  statement  shall  be  admissible  in  any 
proceeding  applies  to  statements  in  writing   as  well 
as  verbal  statements,  and  any  document  produced  under 
that  Act  is  a  "  statement "  which  cannot  be  admitted 
in  evidence.   [Blackburn,  J. — The  written  document 
in  question  was  written  prior  to  the  statement  mad* 
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to  the  commissioners,  and  was  evidence  prior  to  that 
statement.  Is  there  anything  in  the  Act  which 
says  that  that  which  was  evidence  before  shall  cease 
to  be  evidence?]  The  defendant's  letter  was  not 
evidence  before  he  was  examined  and  made  his  state- 
ment; its  existence  was  not  known,  and  could  not 
have  been  known  but  for  this  act ;  its  existence  was 
found  out  by  the  examination  of  the  defendant.  If  the 
court  should  be  of  opinion  that  this  rule  should  be  dis- 
charged, I  shall  ask  leave  to  appeal,  f  Cromitoit, 
J. — What  in  a  criminal  matter  ?  The  Act  giving  an  ap- 
peal does  not  apply  to  criminal  cases.  It  is  clear  there 
is  no  appeal.  Hill,  J. — The  way  in  which  this  ques- 
tion arises  should  be  distinctly  understood.  The  defen- 
dant's letter  was  not  given,  sent,  or  produced  by 
Leatham  to  the  commissioners — it  was  produced  by 
Wainwright ;  then,  as  to  the  other  letter,  notice  was 
given  to  Leatham  to  produce  it,  and  he  did  not  do  so, 
and  then  secondary  evidence  of  it  was  properly  received.] 
The  privilege  and  the  protection  must  be  equally  large; 
wherever,  if  the  privilege  had  been  claimed,  the  evidence 
would  have  been  excluded,  the  protection  extends. 
Whenever  a  man  is  compelled  to  answer  and  produce, 
he  is  protected ;  here  the  first  clue  to  the  letter 
proceeded  from  the  defendant  [Cromptow,  J. — 
Suppose  you,  by  threats  and  promises,  obtained  a  con- 
fession of  murder  which  would  not  be  admissible,  but 
you  also  obtain  a  clue  to  a  place  where  a  written  con- 
fession may  be  found,  or  where  the  body  of  the  person 
murdered  is  secreted ;  could  not  that  latter  evidence  be 
made  use  of  because  the  first  clue  to  it  came  from  the 
murderer  ?  It  matters  not  how  you  get  it ;  if  you  steal 
it  even,  it  would  be  admissible  in  evidence.  [Black- 
burn, J. — I  never  heard  of  a  case  where  a  man  served 
with  a  subpoena  duces  tecum  claimed  his  privilege.  I 
know  it  is  so  laid  down  in  Taylor  on  Evidence,  but  the 
cases  do  not  bear  it  out.]  It  is  also  so  laid  down  in 
Starkie  and  Phillips.  [Blackburn,  J. — How  often 
are  documents  taken  out  of  a  prisoner's  pocket  and 
produced  against  him ;  you  would  say  he  might  claim 
his  privilege.]  There  they  are  obtained  by  physical 
force;  but  suppose  the  man  was  in  the  witness-box  and 
said  he  had  such  a  document  in  his  pocket,  but  declined 
to  produce  it,  as  it  would  criminate  him ;  he  would  be 
protected.  The  same  rule  applies  to  written  and  oral 
testimony  in  construing  this  statute. 

Crompton,  J. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  matter  is  important ;  but 
I  entertain  no  doubt  as  to  the  meaning  of  the  Act  of 
Parliament  The  court  has  no  means  of  sending  the 
case  to  a  higher  court,  bnt  it  is  not  a  case  of  doubt  and 
difficulty  to  make  it  necessary.  It  seems  to  me  clear  that 
the  letter  in  question  was  not  "  a  statement "  made  by 
the  defendant  in  answer  to  a  question  by  a  commissioner 
bo  as  to  be  within  the  proviso  of  the  8th  section  of  the 
Act  [his  Lordship  read  the  proviso]  ;  that  applies 
to  statements  made,  and  not  to  documents  produced, 
which  may  be  proved  aliunde.  It  is  the  duty  of  the 
court  to  give  full  effect  to  the  protection  of  the 
statute,  and  not  to  allow  statements  made  to  be  given 
in  evidence  against  the  defendant.  If  it  had  been  the 
intentionr  of  the  Legislature,  it  would  have  been  easy 
for  it  to  say  that  no  document  should  be  given  in  evi- 
dence if  the  clue  to  its  existence  hud  been  found  by 
what  a  witness  said  on  his  examination.  It  is  a 
maxim  that  no  statement  made  by  a  prisoner  can  be 
given  in  evidence  if  it  has  been  improperly  obtained  by 
threats  or  a  promise ;  but  nevertheless  it  is  permitted 
to  give  in  evidence  the  discoveries  to  which  such  state- 
ments might  lead,  such  as  the  discovery  of  stolen  pro- 
perty, or  of  a  body.  Suppose  the  defendant  said  that 
a  letter  would  be  found  in  his  house;  that  statement 
would  not  exclude  the  document  if  it  was  found  there. 
I  think  the  proviso  does  not,  by  implication,  exclude  a 
document  merely  because  it  was  referred  to  in  the  exa- 
mination.      [His  Lordship  said  that  Wightman,  J., 


who  had  left  the  court,  but  who  had  heard  the  chief 
part  of  the  argument,  was  of  the  same  opinion.] 

Hill,  J. — I  am  of  the  same  opinion,  The  rok 
might  have  been  disposed  of  on  the  narroir  ground 
that  the  letter  of  the  5th  Aug.  was  not  produced 
before  the  commissioners  by  the  defendant,  and  there- 
fore no  privilege  could  attach ;  it  was  produced  by 
Wainwright  in  obedience  to  the  mandate  of  the  com- 
missioners. As  to  the  letter  of  the  4th  Aug.,  its 
contents  were  given  in  evidence  without  objecom, 
and  it  was  only  put  in  evidence  out  of  fairness  to  th« 
defendant  himself,  to  show  to  what  his  letter  of  the 
5th  was  an  answer.  But  even  if  objection  had  been 
taken  to  the  admission  of  the  letter  of  the  4th  An?. 
on  the  ground  of  privilege,  the  rule  is  that  where  * 
document  cannot  be  produced  by  reason  of  pri- 
vilege, independent  secondary  evidence  is  admissible. 
I  do  not,  however,  think  there  was  any  objection  to 
the  reception  of  the  original.  The  court  must  look  a: 
the  words  of  the  Act  of  Parliament,  and  the  object 
which  the  Legislature  had  in  view ;  and  unless  then 
is  something  in  the  Act  repugnant  thereto,  for 
ought- to  construe  the  words  in  their  plain  grammttiol 
meaning.  The  8th  section  says  witnesses  an  to 
attend  and  answer  questions,  and  produce  documents; 
and  the  proviso  says  that  no  statement  made  bj  is? 
person  in  answer  to  any  question  shall  be  given  u 
evidence,  bnt  it  says  nothing  about  documents  or  boob; 
it  leaves  them  as  they  were  before.  The  court  would  be 
making,  not  construing  an  Act  of  Parliament,  if  tfcey 
were  to  pot  upon  it  the  construction  now  contended  for. 

Blackburn,  J. — I  am  also  of  the  same  opinion.  The 
meaning  of  the  Act  was,  that  there  should  be  a  fall  and 
complete  investigation.  [His  Lordship  went  through 
the  several  sections.]  Then  it  is  said  that  a  docu- 
ment is  not  to  be  received  against  him,  if  a  cine  to  it 
has  been  obtained  from  the  witness ;  but  it  would  re- 
quire a  great  straining  of  the  words  to  put  inch  t 
construction  on  them ;  and  if  that  were  so  I  think 
the  Act  would  rather  tend  to  encourage  than  to  sap 
corrupt  practices.  Therefore,  putting  such  a  constm- 
tion  on  the  Act,  we  must  introduce  words  winch,  erra 
if  wo  thought  it  desirable,  we  have  no  power  to  do. 

Rule  discharged. 

Monday,  April  22. 
Reg.  v  Wilmot. 
Habeas  corpus — Possession  of  Government  stores— 

Pine  and  imprisonment — Appeal. 
Under  the  40  Geo.  3,  c  89,  ss.  18-20,  a  party** J 
be  subjected  to  ajine  or  imprisonment,  at  tke  dSim- 
tion  of  the  convicting  magistrate  Jar  having  »• 
lawful  possession  of  Government  stores. 
Where   a  person  has  been  convicted  and  takes  to 
prison  under  a  warrant  of  commitment  the  enterisg 
into  recognisances  to  prosecute  an  qpp'eoJ  dots  trf 
operate  as  a  suspension  of  the  committal,  end  the 
person  has  no  right  to  his  discharge  upon  baildsnsg 
the  pendency  of  the  appeal. 
Rule  nisi  calling  upon  the  keeper  of  the  gaol  of  St. 
Augustine,  near  Canterbury,  to  show  cause  wiy  a  vrii 
of  habeas  corpus  should  not  issue  to  bring  up  the  hair 
of  Wm.  Wilmot,  a  prisoner,  in  order  to  his  dischargr 
upon  the  ground  that  he  had  been  illegally  committed 
to  prison,  or  why  the  said  prisoner  should  not  be  ad- 
mitted to  bail. 

It  appeared  that  the  prisoner,  a  marine  store  deato 
at  Chatham,  had  been  convicted  by  the  acting  superin- 
tendent of  her  Majesty's  dockyard  at  Chatham  under 
the  18th  section  of  the  39  &  40  Geo.  3,  c.  89,  of  un- 
lawfully having  in  his  possession  certain  property 
marked  with  the  Admiralty  mark  known  as  **  t!» 
broad  arrow  "  and  sentenced  by  him  to  three  calendar 
months1  imprisonment  with  hard  labour. 

The  power  of  convicting  offenders  of  such  offences 
was  formerly  exercised  by  commissioners  of  the  nsrj 
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and  justices  of  the  peace,  but  such  jurisdiction  is  now 
exercised  by  the  superintendents  of  her  Majesty's  dock- 
yards as  well  as  by  the  justices :  (2  Will.  4,  c.  40, 
s.  11.) 

The  deft,  after  he  was  taken  to  prison  on  the  usual 
warrant,  gave  notice  of  his  intention  to  appeal  to  the 
quarter  sessions  under  the  21st  section,  and  having 
entered  into  recognisances  at  Canterbury,  before  a 
justice  of  the  county,  to  prosecute  his  appeal,  applied 
at  chambers,  to  Blackburn,  J.,  and  afterwards  to 
Wifhtman,  J.,  to  be  admitted  to  bail,  in  order  that  he 
might  prosecute  and  try  his  appeal,  but  some  difficulty 
being  experienced  in  granting  that  application  the  pre- 
sent rale  was  obtained  either  to  discharge  the  prisoner 
on  habeas  corpus  or  to  liberate  him  on  bail. 

The  following  are  the  material  enactments  applicable 
to  the  case  :— 

The  40  Geo.  3,  c  89,  "  An  Act  for  the  better  pre- 
venting the  embezzlement  of  his  Majesty's  naval, 
ordnance  and  victualling  stores.1* 

Sect  18.  And  whereas  it  might  tend  to  prevent  the 
commission  of  offences  if  power  were  given  to  the  com- 
missioners of  his  Majesty's  navy,  ordnance  and  vic- 
tualling, and  his  Majesty's  justices  of  the  peace  out  of 
cessions,  to  hear  and  determine  offences  in  a  summary 
▼ay  in  cases  where  the  stores  found  are  of  small  value, 
and  to  fine  or  otherwise  punish  the  offenders  accor- 
dingly ;  be  it  therefore  enacted,  by  the  authority  afore- 
said, that  from  and  after  the  passing  of  this  Act,  it 
shall  and  may  be  lawful  to  and  for  any  principal  officer 
»r  commissioner  of  the  navy,  ordnance,  or  victualling 
for  the  time  being,  or  any  justice  of  the  peace  for  any 
county,  division,  city,  town  corporate,  liberty,  or  place 
tithin  this  kingdom,'to  hear  and  determine  any  com- 
plaint against  any  person  or  persons  (not  being  a  con- 
tractor or  contractors,  or  employed  as  aforesaid)  for 
unlawfully  selling  or  delivering,  or  causing  or  procuring 
to  he  sold  or  delivered,  or  for  receiving  or  having  in 
bis,  her,  or  their  custody,  possession,  or  keeping,  or  for 
concealing  any  stores  of  war,  or  naval,  ordnance,  or 
TictoaUing  stores,  or  goods  marked  with  such  marks 
respectively  as  are  hereinbefore  mentioned,  of  any  value 
in  the  whole  not  exceeding  20*.,  which  said  commis- 
sioner or  justice  respectively  is  hereby  authorised  and 
required,  upon  any  information  exhibited,  or  complaint 
made  in  that  behalf,  at  any  time  within  three  calendar 
months  next  after  any  such  offence  shall  have  been 
committed,  to  cause  the  party  or  parties  accused  to  be 
apprehended  and  brought  before  him,  or  if  he,  she,  or 
they  shall  have  absconded  or  cannot  be  found,  then  to 
be  summoned  to  appear  before  such  commissioner  or 
jastice  by  a  notice  or  summons  left  at  his,  her,  or  their 
last  or  usual  place  of  abode,  and  also  to  cause  the  wit- 
**s$es  on  either  side  to  be  summoned,  and  such  com- 
missioner or  justice  shall  examine  into  the  matter  of 
fact,  and  upon  due  proof  made  thereof,  either  by  the 
Tolontary  confession  of  the  party  or  parties,  or  by  the  oath 
of  one  or  more  credible  witness  or  witnesses  (which  oath 
the  said  commissioner  or  justice  respectively  is  hereby 
authorised  to  administer),  give  judgment  or  sentence 
accordingly,  and  in  case  the  party  or  parties  accused 
*b*U  be  convicted  of  such  offence,  then  it  shall  and  may 
be  lawful  to  and  for  such  commissioner  or  justice  of 
the  peace  respectively  to  inflict  a  fine  of  102.  upon  him, 
her,  or  them,  for  such  his,  her,  or  their  offence,  which 
eaid  fine  so  inflicted  shall  be  di?ided  and  distributed 
one  moiety  thereof  to  the  informer  or  discoverer  of 
the  offence,  and  the  other  moiety  thereof  (the  necessary 
charges  for  the  recovery  thereof  being  first  deducted) 
to  the  treasurer  of  his  Majesty's  navy  or  ordnance  as 
the  case  may  be,  to  be  by  him  applied  in  such  manner 
*s  hereinbefore  mentioned  with  respect  to  the  produce 
of  boats,  barges,  or  other  craft  seized  or  sold  under  the 
authority  of  this  Act,  and  to  award  and  issue  out  his 
•arrant  under  his  hand  and  seal  for  levying  such  fine 
w  adjudged  on  the  goods  of  the  offender  or  offenders, 


and  to  cause  sale  to  be  made  thereof  for  payment  of 
such  fine  and  reasonable  charges  of  distress  (to  be 
adjudged  of  by  such  commissioner  or  justice  respec- 
tively) in  case  they  shall  not  be  redeemed  within  six 
days,  rendering  to  the  party  the  overplus,  if  any,  and 
where  sufficient  goods  of  the  party  cannot  be  found  to 
answer  the  said  fine,  to  commit  the  said  offender  or 
offenders  to  the  common  gaol  of  the  county,  division, 
city,  town  corporate,  liberty,  or  place  for  the  space  of 
three  calendar  months,  unless  such  fine  shall  be  sooner 
paid  ;  or,  in  lieu  of  such  fine,  to  cause  such  offender  or 
offenders  to  be  imprisoned  and  kept  to  hard  labour  in 
the  house  of  correction  for  the  space  of  three  calendar 
months,  as  to  such  commissioner  or  justice  of  the 
peace  respectively  shall  be  thought  fit ;  and  every 
such  commissioner  or  justice  shall  cause  the 
amount  of  every  such  last-mentioned  moiety  of 
fine  which  he  shall  so  receive,  and  also  the  moiety  of 
every  sum  arising  from  the  sale  of  any  barge,  boat,  or 
other  craft  sold  under  the  authority  of  this  Act,  and 
paid  into  his  hands  as  aforesaid,  to  be  paid  into  the 
hands  of  the  said  treasurer  of  the  navy  or  ordnance 
within  thirty  days  after  the  expiration  of  the  year  in 
which  such  fines  shall  be  received  by  him,  or  in  default 
thereof  such  commissioner  or  justice  respectively  shall 
forfeit  the  sum  of  50/.,  to  be  recovered  with  double 
costs  of  suit  by  any  person  or  persons  who  shall  sue 
for  the  same  by  action  of  debt,  bill,  plaint,  or  infor- 
mation in  any  of  his  Majesty's  courts  of  record  at 
Westminster,  or  Court  of  Exchequer  in  Scotland, 
wherein  no  essiogn,  protection,  or  wager  of  law,  nor 
more  than  one  imparlance  shall  be  allowed;  one  moiety 
of  which  last-mentioned  fine  shall  go  to  his  Majesty, 
his  heirs  and  successors,  and  the  other  moiety  thereof 
to  him  or  them  who  shall  sue  for  the  same  as  afore-* 
said. 

Sect.  20.  Provided  also  and  be  it  enacted,  that  in 
case  such  commissioner  or  justice  of  the  peace  shall, 
upon  the  hearing  and  determining  of  such  complaint  as 
aforesaid,  adjudge  the  offender  or  offenders,  in  lieu  of  a 
fine,  to  be  imprisoned  and  kept  to  hard  labour  as 
aforesaid,  that  then  the  informer  or  person  or  persons 
who  shall  have  discovered  such  offender  or  offenders 
shall  have  and  receive  as  a  reward  for  such  .his,  her,  or 
their  discovery,  the  sum  of  5/.  for  every  such  offence 
so  discovered,  and  the  principal  officers  and  commis- 
sioners of  his  Majesty's  navy,  ordnance,  or  victualling, 
as  the  case  may  require,  shall  cause  the  said  reward  of 
5/.  to  be  paid  by  the  treasurer  of  the  navy  or  ordnance 
respectively  for  the  time  being  out  of  any  public 
money  in  his  bands,  upon  such  informer  or  other 
person  producing  to  them  a  certificate  under  the  hand 
and  seal  of  the  commissioner  or  justice  of  the  peace 
who  shall  have  convicted  such  offender  or  offenders  as 
aforesaid,  certifying  such  conviction  and  the  punish- 
ment which  he  hath  inflicted  on  the  offender  or  offen- 
ders, and  the  name  or  names  of  the  person  or  persons 
who  in  his  judgment  is  entitled,  and  in  what  propor- 
tion or  proportions  to  such  reward,  which  certificate 
the  said  commissioner  or  justice  of  the  peace  respec- 
tively is  hereby  required  to  give  without  fee  or  reward, 
and  the  money  paid  by  any  such  treasurer  on  account 
of  snch  last-mentioned  reward  shall  be  allowed  in  his 
accounts,  and  he  shall  be  discharged  thereof  accordingly, 
any  law,  custom,  or  usage  to  the  contrary  thereof  in 
any  wise  notwithstanding ;  provided  also  that  no  such 
summary  proceeding  as  before  mentioned  shall  be  had 
before  any  justice  of  the  peace  under  the  authority  of 
this  Act  without  the  consent  in  writing  of  the  prin- 
cipal officers  or  commissioners  of  his  Majesty's  navy, 
ordnance,  or  victualling  for  the  time  being,  or  one  of 
them,  for  that  purpose  first  had  and  obtained,  and  that 
every  adjudication  or  sentence  to  be  had  or  given 
without  such  consent  as  aforesaid  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever. 

Sect.  21.  And  be  it  further  enacted,  by  the  authority 
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aforesaid,  that  if  any  person  or  persons  shall  find  him- 
self, herself,  or  themselves  aggrieved  by  the  judgment 
of  any  such  commissioner  or  justice  touching  or  con- 
cerning any  such  stores  as  last  aforesaid  under  the 
value  of  20*.,  then  he,  she,  or  they  shall  or  may,  upon 
entering  into  a  recognisance  to  his  Majesty,  with  one 
or  more  surety  or  sureties,  to  the  satisfaction  of  such 
commissioner  or  justice,  to  the  amount  of  treble  the 
value  of  such  fine,  appeal  to  the  justices  of  the  peace 
at  their  next  general  quarter  sessions  of  the  peace  for 
the  county,  division,  city,  town  corporate,  liberty,  or 
place  wherein  the  offence  was  committed,  who  are 
hereby  empowered  to  summon  and  examine  witnesses 
upon  oath,  and  to  finally  hear  and  determine  the  same, 
and  in  case  the  judgment  shall  be  affirmed,  it  shall  be 
lawful  for  such  justices  of  the  peace  to  award  the 
person  or  persons  bo  appealing  to  pay  such  costs  occa- 
sioned by  such  appeal,  as  to  them  the  said  justices 
shall  seem  meet,  and  to  enforce  payment  thereof, 
according  to  the  course  and  practice  of  such  court 

The  2  Will.  4,  c  40,  ss.  10,  11,  substitutes  superin- 
tendents for  commissioners  at  the  dock  yards,  and 
empowers  them  to  administer  oaths  and  exercise  the 
duties,  powers  and  authorities  of  justices  in  all  places 
whatever,  and  in  all  matters  relating  to  the  naval 
service,  and  in  all  other  cases  in  which  any  commis- 
sioner of  the  navy  or  victualling  is  empowered  to  act 
as  a  justice. 

Cottier  {West  with  him),  on  behalf  of  the  Ad- 
miralty, showed  cause. — It  is  contended  for  the  pri- 
soner that  the  superintendent  had  no  power  to  inflict 
imprisonment,  but  was  bound  in  the  first  instance  to 
impose  a  fine,  and  then,  in  default  of  payment  or  satis- 
faction by  distress,  imprisonment.  The  question 
depends  upon  the  construction  of  sects.  18  and  20  of 
40  Geo.  3,  c  89.  It  is  submitted  that  the  right  con- 
struction is,  that  the  convicting  magistrate  has  the 
alternative  power  of  inflicting  imprisonment  with  hard 
labour,  or  a  fine,  according  as  in  his  judgment  the  case 
may  be  a  serious  or  trifling  one.  That  has  been  the 
construction  that  has  been  acted  upon  by  the  authorities 
for  a  long  time  past.  Secondly,  there  was  no  appeal 
in  this  case,  as  the  appeal  clause  is  only  applicable 
where  a  fine  is  inflicted.  Thirdly,  the  recognisances  to 
prosecute  the  appeal  were  entered  into  before  the 
wrong  magistrate.  Sect  21  enacts  that  they  are  to  be 
entered  into  before  "  such  "  commissioner  or  justice, 
i.  e»  the  committing  one,  and  that  was  not  done  in 
the  present  case :  (top.  v.  Brooke,  2T.B.  190.) 

Prentice  in  support  of  the  rule. — The  40  Geo.  3, 
c.  89,  s.  18,  is  a  penal  enactment,  and  is  to  be  con- 
strued in  favour  of  the  liberty  of  the  subject.  This 
section  only  gives  the  same  power  as  is  found  in  all 
similar  enactments,  viz.,  in  the  first  instance  to  impose 
a  fine,  and  then,  in  default  of  satisfaction,  to  imprison. 
And  this  view  is  supported  by  Jems'  Act,  11  &  12 
Vict  c  43,  ss.  19,  27.  As  to  the  discharge  on  the 
ground  of  the  prisoner  having  appealed.  [Cromp- 
ton,  J. — The  appeal  does  not  operate  as  a  suspension 
of  the  commitment  Bnller,  J.,  in  R.  v.  Brooks, 
says  that  the  magistrate  would  have  no  right  in  a  case 
like  this  to  commit  after  the  appeal  has  been  heard.] 
It  is  submitted  that  he  would  have  under  sect  27  of 
1 1  &  12  Vict,  c  43.  It  is  unjust  that  a  prisoner  should 
have  to  undergo  the  sentence  while  an  appeal  is  pending. 

CocKBURic,  C.  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  It  is  certainly  no  easy  task  to 
construe  an  enactment  like  sect  18.  The  more  reason- 
able construction  appears  to  me  to  be,  that  the  super- 
intendent has  the  alternative  power  either  to  impose  a 
fine  and  imprisonment  in  the  absence  of  goods  of  the 
offender  whereon  the  fine  may  be  levied,  or,  without 
imposing  a  fine  at  all,  to  sentence  the  offender  to  three 
calendar  months'  hard  labour.  The  introductory  words 
of  the  enactment  look  as  if  the  justice  was  to  have 
wwer  to  fine  the  offender!  and  in  the  event  of  that 


not  being  levied  to  imprison  him ;  but  the  subsequent 
part  of  the  enactment  raises  considerable  difficulty  in 
the  way  of  this  construction.  The  words  u  or  in  lieu 
of  such  fine  "  look  as  if  there  was  to  be  a  fine  in  the 
first  instance,  and  then  imprisonment  if  that  could  not 
be  levied.  On  the  other  hand,  it  seems  difficult  to 
understand  why  the  justice  should  have  power  to  in- 
flict in  lieu  of  the  fine  imprisonment  with  hard  labour, 
while  he  has  power  to  imprison  merely  without 
hard  labour  where  a  fine  has  been  imposed,  and  soft- 
cient  goods  of  the  party  cannot  be  found  to  answer  the 
said  fine.  Upon  the  whole,  therefore,  I  think  the 
Legislature  meant  to  give  the  alternative  power  to  the 
magistrate,  and  that  he  should  exercise  his  judical 
discretion  upon  the  case  as  to  whether  it  was  a  case  is 
which  he  should  impose  a  fine,  or  imprison  the  party 
with  hard  labour,  without  regard  to  any  fine.  This 
rule  further  oaks  the  court  to  discharge  the  party  out 
of  custody  on  entering  into  recognisances  to  prosecate 
the  appeal.  Upon  tins  point  the  first  difficulty  is,  that 
it  is  not  plain  that  sect  21  gives  any  appeal  at  all  in 
this  case.  Possibly,  under  the  words  u  treble  the 
amount  of  such  fine,"  when  imprisonment  is  sahsti- 
tuted  for  a  fine,  the  party  would  be  entitled  to  appeal, 
but  it  is  not  necessary  to  decide  whether  or  not  that  is 
the  true  construction ;  for  it  may  be  that  the  party  has 
a  right  to  appeal  but  still  what  power  has  this  coot 
to  discharge  him  on  entering  into  a  recognisance  to 
prosecute  the  appeal?  The  11  &  12  Vict  e.  43 
(JervisAct)  gives  no  such  power;  and  sect  27  only 
enacts  that  when  an  appeal  against  any  conviction 
shall  be  decided  in  favour  of  the  reaps,  the  justice  who 
made  the  conviction  may  issue  his  warrant  for  aera- 
tion of  the  same.  In  this  case  the  warrant  has  al- 
ready been  issued,  and  the  man  is  in  custody  under  the 
warrant  of  commitment  That  section  does  not  apply 
to  a  case  like  this  The  rule  must  therefore  be  dis- 
charged. 

Croxptox,  J. — I  am  of  the  same  opinion,  ft* 
conviction  seems  to  me  to  be  good.  On  looking  at  the 
clauses  of  40  Geo.  3,  c  89,  that  have  been  referred  to,  I  i 
am  clearly  of  opinion  that  the  statute  intended  to  gro 
the  alternative  power  to  the  magistrate  of  punishing 
either  by  fine  or  imprisonment  "  In  lieu  of  such  fine" 
should  be  read  "  in  lieu  of  inflicting  such  fine;"  sod 
then  the  construction  is  clear.  It  would  be  absaid  to 
say  that,  where  no  sufficient  goods  of  the  party  an 
found,  there  was  to  be  imprisonment  merely,  and  that 
imprisonment  with  hard  labour  might  be  imposed  ii 
lieu  of  a  fine.  The  20th  section  seems  extremely 
strong  to  show  that,  on  the  hearing  of  the  offence,  the 
magistrate  is  to  come  to  a  decision,  whether  s  fine  or 
imprisonment  shall  be  imposed.  The  only  answer 
given  to  this  view  is  the  appeal  clause,  which  brings  ns 
to  the  second  question,  whether  there  is  an  appeal  or 
not  in  this  case.  I  am  inclined  to  think  that  there » 
an  appeal  in  both  cases,  where  either  a  fine  or  imprbro- 
ment  is  imposed.  Then,  supposing  that  a  nght  of 
appeal  exists  in  this  case,  have  we  any  power  to  dis- 
charge the  party  on  entering  into  recognisances  to  pro- 
secute the  appeal  ?  The  authorities  are  dear  that  * 
warrant  of  commitment  once  made  is  not  suspended  by 
an  appeal  being  lodged.  It  may  be  a  hard  thing  to 
keep  a  party  in  prison  while  an  appeal  is  pending,  hot 
the  law  is  well  established,  that  an  appeal  does  not  ot 
itself  suspend  a  warrant  of  commitment:  {KaM^ 
Wilkinson,  4  E.  &  B.  68a) 

Hill,  J. — I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Blackburn,  J.-rl  am  of  the  same  opinion.  » 
sect  18,  after  the  words,  "  to  inflict  a  fine  of  itf™ 
such  his,  her,  or  their  offence,"  the  following  words 
down  to  "  or  in  lieu  of  such  fine"  should  be  read  as 
one  long  parenthesis,  and  then  the  grammatical  eee* 
Btruction  is  plain,  and  shows  that  it  was  intended  to 
give  the  alternative  power  either  to  fine  «r  injo* 
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ion.  If  bo,  the  conviction  is  good.  I  am  also  in- 
clined to  think  that  the  statute  does  give  a  right  of 
appeal  in  this  ease,  bat  I  cannot  find  that  that  ope- 
rate as  a  suspension  of  the  commitment:  (Kendall*, 
Wilkinson.)  I  doubt  whether  Jervis's  Act  applies  at 
all  to  a  conviction  before  a  commissioner. 

Rule  discharged. 


COURT  OF  COMMON  BENCH. 

Exported  by  Dasul  Thomas  Evans  and  W.  Maxb,  Eeqrs., 
Barristers-at-Law. 

Feb.  \\and\2. 
Whitehousb  v.  Fellowes  and  others. 
bjary  to  property  arising  from  works  done  by  the 
trustees  of  a  turnpike-rocuir— Limitation  of  time  for 
bringing  actum  under  sect.  147  of  3  Geo.  4,  c.  126 
—  When  cause  of  action  accrues. 
The  defts.  were  the  trustees  of  a  turnpike-road,  and 
the  pit  alleged  that  they  so  negligently  made  and 
nmniained  certain  catchpits  for  carrying  off  the 
water  from  the  road,  that  large  quantities  of  water 
ran  into  his  land  and  collieries,  whereby  he  was 
greatly  damaged.  The  pit.  first  complained  in  July 
1859,  and  the  defts.  made  some  alterations ;  he  was 
again  damaged,  and  complained  in  December  of  the 
•ameyear.andeventuaUy  brought  this  action.  Onbehalf 
of  the  defts.  it  was  contended  that  the  action  was  not 
brought  in  time,  inasmuch  as  it  was  not  brought 
vitkin  three  months  after  the  act  complained  of  was 
commuted,  as  enacted  by  sect.  147  of  the  Turnpike- 
read  Act,  3  Geo.  4,  c  126: 
Bdd,  that  the  action  was  in  time,  as  no  cause  of  action 
arose  to  the  pit.  so  long  as  the  works  of  the  defts. 
caused  kirn  no  damage,  and  that  the  cause  of  action 
fast  accrued  when  the  pU.  received  actual  damage. 
It  was  also  contended  that,  according  to  the  case  of 
Sntton  v.  Clarke,  the  defts.  being  trustees  were  not 
liable,  and  that  the  learned  judge  did  not  leave  the 
question  properly  to  the  Jury  to  say  whether  the  defts. 
had  been  guilty  of  negligence  : 
Bdd,  that  the  learned  judge  was  right  in  asking  the  jury 
whether  they  considered  the  defts.  had  been  guilty  of 
negligence,  andthatthey  having  found  in  the  affirma- 
tive, that  then  the  defts.  were  liable  for  such  negli- 
gence. 

This  was  an  action  brought  against  the  deft,  as 
ckrk  to  the  trustees  of  the  Sedgeley  roads,  and  the 
declaration,  alter  reciting  the  title  of  the  Act  of  Par- 
liament under  which  the  trustees  acted,  stated,  that 
the  said  trustees  so  negligently,  carelessly,  wrongfully 
and  improperly  conducted  themselves  in  and  about 
improving,  maintaining  and  keeping  in  repair  a  cer- 
tain turnpike-road  leading  from  Cann-lane  to  the  town 
°f  Buston,  in  the  county  of  Stafford,  to  wit,  by 
making  manifestly  insufficient  catchpits  for  carrying  off 
the  water  accumulating  and  running  in  and  along  the 
"id  road,  and  by  improperly  cutting  divers  outlets  from 
the  said  roads  into  the  adjoining  land,  that  by  means  of 
nxh  negligent,  careless,  wrongful  and  improper  con- 
duct large  quantities  of  water  ran  from  such  road  into 
the  land  and  collieries  of  the  pit,  whereby  the  said 
land  and  collieries  have  been  damaged,  and  the  pit. 
J»  been  prevented  from  working  the  said  collieries  and 
"*  l«rge  gains,  &a 

Plea,  not  guilty  by  statute  3  Geo.  4,  c.  126.  fl. 

147. 

This  action  was  brought  to  recover  damages  for 
alleged  negligence  on  the  part  of  the  trustees  of 
j°*  road  for  not  providing  catchpits  sufficiently 
tag*  for  carrying  off  the  water  from  the  road,  and 
in  making  outlets  from  the  road,  by  reason  of  which 
ttt*  pit's  land  and  colliery  became  flooded.  The  first 
complaint  made  by  the  pit.  to  the  trustees  was  in 
July  1859,  and  the  surveyor  by  their  direction  made 


some  alterations  to  remedy  the  evil  complained  of.  On 
the  6th  Dec.  1859  the  pit  again  made  a  complaint 
by  letter  to  the  surveyor,  and  stated  that  legal  pro- 
ceedings would  be  commenced,  unless  measures  were 
taken  to  the  satisfaction  of  his  agent  to  prevent  the 
escape  of  water.  Three  other  letters  were  sent  by  the 
pit.  to  the  surveyor  respectively  dated  the  12th,  19th, 
and  23rd  Dec.,  after  which  the  writ  was  issued. 

The  cause  was  tried  at  Stafford  before  Byles,  J., 
when  a  verdict  was  found  for  the  pit,  leave  being  re- 
served to  move  to  enter  a  nonsuit  on  three  grounds- 
first,  that  the  action  was  not  brought  within  three 
months  after  the  act  complained  of  was  committed,  as 
enacted  by  sect.  147  of  the  Turnpike-road  Act,  3  Geo. 
4,  c.  126 ;  secondly,  that  the  learned  judge  did  not 
leave  the  question  properly  to  the  jnry  to  say  whether 
the  defts.  had  been  guilty  of  negligence  ;  and  thirdly, 
that  the  verdict  was  against  the  weight  of  evidence. 

A  rule  having  been  obtained  on  a  former  day, 

Gray  (Holi  with  him)  now  showed  cause. — The 
damage  done  in  this  case  is  owing  to  the  defts. 
allowing  the  catchpits  to  remain  in  this  state.  The 
continuance  is  the  cause  of  action,  and  therefore  the 
continuance  is  the  thing  done,  and  therefore  the  action 
is  brought  in  time.  It  would  be  absurd  to  say  that 
the  pit.  should  be  precluded  from  his  remedy  because 
he  did  not  bring  an  action  within  three  months  of  the 
commencement  of  the  injury,  when  the  damage  done 
was  very  slight,  and  when  there  were  grounds  for  sup- 
posing that  the  trustees  would  of  their  own  accord 
rectify  the  evil.  This  case  differs  from  that  of 
Bonomi  v.  Backhouse,  E1L  &  Bl.  622,  for  there  the 
damage  flowed  from  a  single  act.  Here  is  an  act  of 
omission,  and  as  soon  as  any  damage  occurs  from 
such  omission  then  the  cause  of  action  arises  :  (Roberts 
v.  Read,  16  E.  215;  Gillon  v.  Boddington.  Rj.  & 
Mood.  161 ;  Howell  v.  Young,  5B.&C.  259  ;  then 
the  case  of  NickUn  v.  Willimns,  10  Ex.  259,  was  one 
entire  act  of  commission.)  [Williams,  J.  referred  to 
Holmes  v.  Wilson,  10  Ad.  &  El.  503  ;  Hudson  v. 
Nicholson,  5  M.  &  W.  437  ;  Thompson  v.  Gibson,  7 
M.  &  W.  456  ;  Battishill  v.  Reed,  18  C.  B.  696 ; 
Oakley  v.  Kensington  Canal  Company,  5  B.  &  A.  138.] 
Then  there  is  no  distinction  between  a  private  person 
and  a  public  body  of  commissioners ;  and  the  latter 
are  liable  to  an  action  against  them  for  negligence,  and 
they  can  reimburse  themselves  out  of  the  rates.  The 
Southampton  and  It  chin  Bridge  Company  v.  Local 
Board  of  Southampton,  98  L.  J.  41,  Q.  B. ;  Ruck 
v.  Williams,  3  H.  &  N.  308.)  [Williams,  J.— The 
case  of  Boulton  v.  Crowther,  2  B.  &  C.  703,  is  the 
leading  case  on  the  point,  where  it  was  decided  that 
trustees  are  not  liable  to  an  action  for  consequential 
injury  arising  from  an  act  which  they  are  authorised 
to  do,  unless  they  have  acted  arbitrarily,  carelessly,  or 
oppressively .1  The  trustees  in  doing  this  work  were 
bound  to  use  proper  care:  (The  Grocers'  Company 
v.  Donne  3  Bing.  N.  C.  34  ;  Violet  v.  Simpson,  27 
L.  J.  139,  Q.  B. ;  Jones  v.  Bird  5  B.  &  Aid.  844; 
Lloyd  v.  Wigdale,  6  B.  489;  Tindal  v.  King,  17 
C.  B.  483 ;  Ward  v.  Lee,  7  El.  &  Bl.  426,  were  also 
cited.) 

Pigott,  Serjt  (Phipson  with  him)  contended  that, 
according  to  the  case  of  Sutton  v.  Clarke,  6  Taunt. 
29,  the  trustees  are  not  liable.  [Williams,  J. — In 
Suttonx.  Clarke  it  was  the  duty  of  the  trustees  to  do  a 
particular  act,  but  in  the  present  case  they  were  to 
keep  the  roads  in  repair.]  We  have  not  turned  the 
water  out  of  its  natural  course ;  all  we  have  done  is, 
instead  of  open  drains  we  have  made  covered  ones,  and 
this  is  just  as  much  our  duty  as  it  is  to  mend  the 
roads,  and  it  does  not  follow  that  because  what  we  did 
has  produced  the  effects  complained  of  by  the  pit, 
that  therefore  we  have  been  guilty  of  negligences 
(Harris  v.  Baker,  4  M.  &  W.  27 ;  Gibbs  v.  Trustees 
of  the  Liverpool  Dock  Company,  3E&N.  257.) 
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Then  I  say  that  the  action  is  too  late ;  and  that  it 
ought  to  have  been  brought  as  soon  as  the  cause  of 
action  arose.  (He  referred  to  and  reviewed  the  cases 
already  cited.) 

Williams,  J. — This  rale  has  been  obtained  upon 
three  grounds — two  based  upon  points  of  law,  and  the 
other  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  Now  the  points  of  law  are,  first, 
whether  the  declaration  is  answered  by  the  plea  relying 
upon  sect  147  of  the  Turnpike  Act,  3  Geo.  4,  c  126, 
which  says  that  "  if  any  action  shall  be  commenced 
against  any  person  or  persons  for  anything  done  in 
pursuance  of  this  Act,  then  and  in  every  such  case, 
such  action  or  suit  shall  be  commenced  or  prosecuted 
within  three  months  after  the  fact  committed,  and  not 
afterwards ;"  and,  secondly,  on  the  ground  that  the 
learned  jndge  was  wrong  in  not  leaving  the  question  to 
the  jury  to  say  directly  whether  the  defts.  had  been 
guilty  of  that  description  of  culpable  negligence  which 
would  make  them  liable  in  this  action.  I  think  it 
would  be  more  convenient  if  I  address  myself  to  the 
second  ground  first  Now  there  is  a  great  difference 
between  the  acts  of  trustees  and  those  of  private  indi- 
viduals, and  a  great  many  cases  have  been  referred  to 
upon  this  point,  but  several  of  them  do  not  appear  to  me 
to  have  any  application  at  all  to  the  subject  in  hand.  The 
case  which  has  been  most  relied  on  is  that  of  Sutton  v. 
Clarke,  but  that  only  bears  upon  the  cases  where  the  trus- 
tees were  authorised  by  Act  of  Parliament  to  do  some 
special  act,  as  in  the  case  of  The  Governor  and  Company 
of  the  British  Cast-plate  Manufacturer*  v.  Meredith, 
4T.R.  794,  where  it  was  held,  that  where  the  acts 
of  commissioners  appointed  by  a  Paving  Act  occa- 
sioned a  damage  to  an  individual  without  any  excess 
of  jurisdiction  on  their  part,  the  commissioners,  or 
paviors  acting  under  them,  were  not  liable;  and  in 
Sutton  v.  Clarke,  and  the  cases  similar  to  it,  that  doc- 
trine seems  to  have  been  recognised,  that  where  persons 
are  authorised  to  do  some  particular  act,  and  by  doing 
such  act  they  prejudice  the  rights  or  injure  the  pro- 
perty of  some  private  individual,  they  are  not  liable  for 
doing  that  act,  notwithstanding  that,  if  that  act  had 
been  done  by  a  private  person,  he  would  have  been 
liable.  So  the  trustees  of  a  turnpike-road,  if  autho- 
rised to  raise  the  road,  would  not  be  liable  for  any 
damage  which  such  act  might  occasion,  although  a 
private  individual  would  be  if  he  had  done  the  same 
thing ;  but  it  would  be  otherwise  if  the  trustees  had 
done  their  work  so  carelessly  and  negligently  as  to 
create  such  damage.  I  understand  tbat  the  pit  com- 
plains that  the  defts.,  in  discharging  their  regular 
duty  in  keeping  the  roads  in  repair,  have  been 
guilty  of  negligence,  whereby  he  has  been  injured; 
and  the  facts  appear  to  be,  that  when  the 
trustees  entered  upon  their  duties  as  such  trustees, 
they  found  open  drains;  and  the  objection  to 
them  was,  that  when  a  heavy  fall  of  rain  came  there 
was  a  gush  of  water  on  the  road,  bat  which  these 
open  drains  carried  away  to  the  canal,  or  it  dispersed 
itself  in  such  a  way  as  to  be  wholly  innocuous  to  the 
adjoining  owners ;  that  being  so,  in  order  to  prevent 
the  gush  of  water  on  the  road,  they  are  advised  to 
disturb  the  state  of  things  then  existing  and  cover  the 
drains,  which  had  the  effect  of  turning  the  water  on  to 
the  adjoining,  owner's  land,  as  the  catchpits  made  to 
prevent  that  were  not  sufficient,  and  the  pit  says  that 
the  trustees  have  been  guilty  of  negligence  and  care- 
lessness in  so  changing  the  state  of  things  as  to  make 
the  water  accumulate  on  the  adjacent  lands,  by  reason 
of  the  catchpits  being  insufficient,  and  tbat  they  are 
further  guilty  for  continuing  them  in  such  insufficient 
state;  and  I  think  that  is  a  state  of  things  upon 
which  the  jury  might  rightly  have  been  asked,  whether 
the  defts.  had  been  guilty  of  negligence,  and  I 
-nderstand  that  it  was  so  left  to  them,  that  supposing 
*  found  ffuch  a  state  of  things  to  exist,  that  then 


they  were  to  say  whether  the  defts.  had  been  goihy  of 
negligence,    and    the   jury  have    found    that   they 
were,    and    in    this    direction    I    can   see  nothing 
wrong.      Then  as   to   the  question  whether  or  not 
the  pit.  is  bound  to  rely  on  the  negligence  of  tha 
defts.  when  the  damage  first    occurred,  or  whether 
he  can  maintain  his  action  after  three  months  ban 
elapsed  from  the  first  damage ,  I  am  of  opinion  that 
where  the  defts.  have  been  guilty  of  negligence  in  the 
management  of  the  highway  over  which  they  have 
charge,  and  that  by  reason  of  such  negligence  damage 
has  been  caused,  which  has  been  accompanied  by  a 
fresh  damage,  such  a  "state  of  things  brings  the  pH. 
within  the  time  limited  by  the  statute.    There  is  no 
doubt  that  a  fresh  damage  is  no  cause  of  actios,  sod 
the  case  of  Fetter  v.  Beale,  1  Salk.  11,  is  an  authority 
upon  that  point     In  that  case  an  action  was  brought 
by  the  pit  for  a  blow  he  had  received  on  the  head,  and 
which   at  the  time  appeared  alight,  and  he  obtained 
damages  accordingly;  but  afterwards  it  turned  oat 
that  the  injury  was  of  a  more  serious  nature,  and  the 
pit  then  brought  a  second  action,  but  it  was  held  that 
it  would  not  lie,   Holt,  C.  J.  saying,  "  Ever/  new 
dropping  is   a  new  nuisance,  but  here  is  not  anew 
battery,  and  in  trespass  the  grievousness  or  consequence 
of  the  battery  is  not  the  ground  of  the  action,  bat  the 
measure  of  the  damages  which  the  jury  must  be  sup- 
posed to  have  considered  at  the  trial ;"  but  here  the 
pit.  has  been  again  damaged  by  reason  of  the  defta, 
neglecting  their  duty,  and  is  he  to  have  no  remedy  at 
all  ?  It  seems  impossible  to  suppose  that  such  was  con- 
templated  by  the  Act     Here  it  is  not  only  the  fresh 
damage,  but  the  continuance  of  the  original  neglect 
that  constitutes  a  new  cause  of  action,  and  I  think 
that  this  wrongful  act  may  be  a  fresh  cause  of  action. 
And  I  therefore  am  of  opinion  that  on  both  points  our 
judgment  should  be  for  the  pit     And  now  as  to  the 
verdict  being  against  the  weight  of  evidence,  without 
going  so  far  as  to  say  that  this  verdict  was  against  the 
evidence,  yet,  looking  at  it  in  all  its  bearings,  I  think 
it  would  be  more  satisfactory  that  they  should  be  rein- 
vestigated, on  the  condition  that  the  defts.  pay  the 
costs  of  the  former  trial 

Willes,  J. — I  am  of  the  same  opinion.  As  to  the 
misdirection,  it  appears  that  the  jury  were  told  to  find 
for  the  pit.  if  they  were  of  opinion  that  the  defts.  had, 
by  the  negligent  construction  of  the  catchpits,  occa- 
sioned injury  to  the  pit  I  assumed,  therefore,  that 
the  jury  found  negligence  on  the  part  of  the  deft*, 
therefore  there  can  be  no  reason  for  granting  a  new 
trial  on  the  ground  of  misdirection.  Then,  as  to  the 
question  on  the  Statute  of  limitations,  that  is  a  ques- 
tion of  considerable  nicety.  Certain  expressions  hare 
fallen  from  the  courts,  and  have  been  used,  which  haie 
not  applied  to  the  particular  facts  of  the  cases  in  which 
they  were  made.  After  what  my  brother  Williams  has 
said,  I  do  not  think  it  necessary  to  refer  to  more  than 
one  decision,  and  that  is  the  case  of  Bonovd  v.  Bad- 
house.  The  cause  of  action  there  was  in  respect  of 
injury  occasioned  by  the  support  to  land  being 
taken  away.  There  the  court  threw  out  that  it  did 
appear  the  support  was  taken  away,  and  that  the  can* 
of  action  was  then  complete.  Then  compare  that  case 
with  the  present  Here  the  cause  of  action  is  the 
injury  to  the  land.  It  cannot  be  said  that  the  pit.  is 
this  case  had  a  right  to  say  that  the  trustees  should 
not  make  this  work  on  the  road.  In  Bomcmir.  Bad' 
house  it  was  said  that  the  pit  had  a  right  to  prerent 
the  ground  from  being  taken  away  where  it  would 
interfere  with  his  supports.  All  that  the  pit  could  do 
here  was  to  demand  that  the  works  should  be  done  * 
such  a  manner  as  not  to  injure  his  land ;  and  each 
action  was  to  be  limited  to  such  injury ;  and  it  appears 
to  me  that  the  Statute  of  Limitations  ought  to  ran 
from  the  time  the  damage  was  effected.  wT» 
regard  to  the  verdict  being  against  the  evidence,  I  nee) 
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add  nothing  to  what  hits  already  been  said  by  my 
brother  Williams. 

Btlbh,  J. — I  shall  say  nothing  as  to  the  misdirection, 
baft  I  wish  to  say  a  word  as  to  the  limitation  of  time 
for  bringing  the  action.  The  case  of  Bonomi  v.  Back- 
hove  is  a  decision  of  the  Court  of  Ex.  Ch.,  and  is  bind- 
ingoponus,  and  clearly  establishes  the  law  that  the  period 
runs,  not  from  the  act  done,  but  from  the  damage  itself, 
bat  it  leaves  the  question  open— does  it  run  from  the  first 
damage,  excluding  all  subsequent  damage  ?  or  does  it 
not  say,  may  not  there  be  a  case  where  new  damage 
gives  a  new  cause  of  action  ?  There  the  damage  was 
one  act;  but  here  the  damage  arises  from  every  shower, 
and  every  time  there  is  a  storm  there  is  a  new  and 
distinct  injury.  With  regard  to  the  verdict  being 
against  the  weight  of  evidence,  I  do  not  think  that  that 
was  so;  but,  as  this  is  a  case  of  great  importance, 
1  think  that  in  justice  to  both  parties  there  should  be 
a  new  trial,  if  the  defts.  are  willing  to  pay  the  costs  of 
the  former  one. 

Ksatwg,  J.  concurred.  Rule  absolute. 


V.  0.  WOOD'S  COURT. 

Reported  by  W.  H.  Brhvxt,  Esq.,  Barrlster-at»Law. 

Jan.  31. 
Ellis  v.  The  Corporation  of  Bridgnorth. 
hjmction — Market — Local  Government  Act  1858-  • 

Stallage — Legal  right. 
Where  the  members  of  a  corporation  elect  to  proceed 
under  their  Local  Government  Act,  instead  of  assert- 
ing their  common  law  right  as  a  corporation,  they 
tnllbe  bound  to  proceed  according  to  the  provisions 
of  such  Act. 
Thu}  although  there  may  be  a  char  right  at  law  to 
change  the  site  of  a  market  in  the  corporation  of  a 
horough,  if  the  corporation  proceeds  under  the  Act 
to  change  such  site,  and  transfer  and  regulate  the 
market,  they  must  not  exceed  the  powers  conferred 
upon  them  by  such  Act  of  Parliament,  although  less 
extensive  than  their  rights  at  common  law. 
The  court  will  require  the  right  of  stallage  to  be  de- 
cided at  law,  before  granting  an  injunction  to  restrain 
a  corporation  from  interfering  with  such  rights  of 
ttaUage,  where  the  right  has  not  been  admitted  by 
the  corporation. 

Bolt,  Q.C.  and  C.  Hall  moved  for  an 'injunction  to 
restrain  the  defts.  from  establishing  or  holding  a 
market  in  the  New  Market-buildings  at  Bridgnorth, 
and  from  interfering  with  the  rights  and  privileges  of 
the  pits.,  as  occupiers  of  houses  in  the  High-street  of 
Bridgnorth,  in  which  the  weekly  market  has  been  held 
from  time  immemorial,  the  case  made  by  the  bill  being 
that  certain  privileges  and  profits  from  stallage  on 
market-days  have  been  enjoyed  by  the  High-street 
householders,  and  that  those  rights  will  be  entirely  de- 
stroyed by  the  removal  of  the  market.  By  the  pits.' 
bill  it  appeared  that  in  1854  a  company  was  formed 
wider  the  title  of  the  u  Bridgnorth  Public  Build- 
ings and  Market  Company  (Limited),"  for  the  purpose 
of  erecting  new  market  buildings  in  Bridgnorth.  The 
company  had  erected  new  market  buildings  in  another 
P*rt  of  the  High-street,  at  a  distance  of  1 10  yards  from 
the  old  market-house,  erected  in  1650,  but  the  specu- 
lation was  stated  to  have  been  unprofitable,  as  the 
holders  of  stalls  in  the  High-street  could  not  be  induced 
to  remove  to  the  new  buildings.  After  the  passing  of 
the  Local  Government  Act  1858  negotiations  took 
place  between  the  company  and  the  local  board  of 
health,  under  which  the  company  granted  a  new  lease 
of  the  new  market  buildings.  In  Dec.  1 860  notice  wa* 
published  in  the  Bridgnorth  Journal  by  the  clerk  to 
tife  local  board,  that,  in  pursuance  of  the  Fairs  and 
Markets  Clauses  Act  1847,  and  the  Local  Government 
Act  1858,  the  local  board  intended  to  apply  to  Govern- 


ment for  the  allowance  of  bye-laws,  made  for  re- 
gulating the  use  of  the  market-places  provided  for 
them  in  Bridgnorth.  The  pits.,  feeling  themselves 
aggrieved  by  the  contemplated  removal  of  the  market 
from  its  ancient  situation  in  the  High-street,  in  viola- 
tion as  it  was  alleged  of  their  prescriptive  rights  of 
stallage,  served  the  local  board  with  notice  of  their 
intention  to  oppose  the  allowance  of  the  bye-laws, 
stating,  among  other  grounds  of  objection,  that  the 
bye-laws  ought  to  have  been  published  under  the 
Fairs  and  Markets  Clauses  Act  1847,  and  the  applica- 
tion for  their  allowance  first  made  at  quarter  sessions ; 
secondly,  that  the  removal  of  the  market  without  the 
consent  of  the  pits,  (having  the  prescriptive  right  of 
stallage)  was  illegal  and  contrary  to  the  provisions  of 
the  Local  Government  Act  1858,  and  the  Fairs  and 
Market  Clauses  Act  1847.  The  pits,  subsequently 
filed  their  bill,  and  now  moved  for  an  injunction  in 
the  terms  before  stated.  They  cited  Mayor  of  North- 
ampton v.  Ward,  1  Wils.  107;  S.  C.  2  Strange,  1238 ; 
Campbell  y.  Wilson,  3  East,  298  ;  EUwood  v.  Bullock, 
6  Q.B.  Rep.  380 ;  Tyson  v.  Smith,  4  Ad.  &  E1L  407. 

Giffard,  Q.C.  and  Roberts,  for  the  defts.  the  cor- 
poration, contended  that  the  common  law  right  in  the 
corporation  to  remove  the  market  still  existed  not- 
withstanding the  passing  of  the  Acts  of  Parliament. 
Even  if  the  pits,  had  proved  that  they  were  within 
sect.  50  of  the  Local  Government  Act  1858,  as  per- 
sons whose  rights  were  interfered  with  by  the  establish- 
ment of  any  new  market,  the  remedy  was  at  law. 
They  commented  upon  the  trifling  nature  of  the 
interest  asserted  by  the  pits',  bill,  and  the  very  large 
terms  in  which  the  prayer  was  framed. 

Roll  in  reply. 

Feb.  1. — The  Vice-Chancellor  said  there  was  no 
doubt  a  clear  case  to  be  tried.  The  pits,  sought  to  re- 
strain the  corporation  from  interfering  with  the  imme- 
morial right  of  every  owner  of  a  house  in  the  High- 
street  of  placing  before  his  door  stalls,  which  would 
otherwise  be  an  obstruction  to  the  thoroughfare,  and  of 
exacting  for  the  use  of  those  stalls  a  rent  of  10/. 
a  year.  If  the  corporation  were,  as  had  been  con- 
tended, the  owners  of  the  soil,  then,  to  their  knowledge, 
they  had  been  allowing  these*  payments  to  be  made  to 
the  owners  of  the  houses  by  the  persons  using  stalls. 
The  market  had  been  held  from  time  immemorial  in 
the  High-street.  It  was  to  be  observed  that,  in  pro- 
posing to  transfer  the  market,  the  defts.  had  not  acted 
as  the  corporation,  and  in  their  corporate  capacity  they 
had  a  clear  right  at  common  law  to  transfer  the  mar- 
ket, but  through  a  sort  of  combined  medium  of  the 
joint-stock  company  and  the  local  board  of  health. 
Though  in  one  sense  the  same  body,  yet  the  local  board 
was  distinct  from  the  corporation,  and  intrusted  with 
large  powers,  which  the  corporation  could  never  exer- 
cise. If,  then,  they  did  not  choose  to  exercise  their 
common  law  right,  but  availed  themselves  of  the 
powers  confided  to  them  by  the  Local  Government  Act 
(far  exceeding  any  power  in  the  corporation),  they  must 
be  bound  by  every  provision  of  that  Act  in  the  strictest 
sense) ;  otherwise  there  would  be  monstrous  injustice 
if  the  defts.  were  allowed  to  avail  themselves  of  their 
common  law  rights  as  owners  of  the  market,  and  also  to 
apply  to  the  Secretary  of  State  under  the  Local  Govern- 
ment Act  to  sanction  their  bye-laws  for  regulating  the 
market.  They  took  the  lease  of  the  buildings  from  the 
joint-stock  company,  as  the  local  board,  and  they  must  be 
considered  as  acting  under  the  Act,  and  the  Act  alone. 
With  respect  to  sect.  50,  which  provided  "  that  no 
market  or  slaughter-house  shall  be  established  in  pur- 
suance of  this  section,so  as  to  interfere  with  any  rights, 
powers,  or  privileges  enjoyed  within  the  district  by  any 
person,  chartered  joint-stock  company,  or  incorporated 
company,  without  his,  her,  or  their  consent,"  there 
was  a  strong  intimation  of  an  intention  by  the  defts.  to 
change  the  site  and  remove  the  market  out  of  the  High- 
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Cowley  aud  Wife  v.  The  Mayor,  &c,  of  Sunderland. 


[Mid.  Ses. 


street     They  acted  under  the  Act  as  the  local  board, 
and,  looking  at  the  circumstances,  there  was  a  strong 
prima  facie  case  to  be  tried  of  whether  the  delta,  were 
not  establishing  a  new  market  within  sect.  50  of  the 
Act    As  to  the  rights  of  stallage  on  the  ancient  site 
appurtenant  to  the  houses,  those  rights  could  not  pos- 
sibly be  transferred  to  the  new  site.    Whether  those 
rights  had  been  interfered  with  by  the  establishment  of 
a  new  market,  remained  to  be  determined  by  a  jury, 
there  being  a  mixed  question  of  law  and  fact:  first, 
whether  the  pits,   had  such  a  legal   right    as    was 
contemplated  under  sect  50 ;  and,  secondly,  whether 
such  legal  right  had  been  interfered  with.    It  was  not 
to  be  assumed  against  the  defts.  as  clear,  that  the  mere 
introduction  by  them  of  buying  and  selling  in  the  new 
market  buildings  would  necessarily  interfere  with  the 
holders  of  stalls  upon  the  ancient  site.    If,  indeed,  they 
had  proceeded  to  clear  away  those  stalls,  then  the  case 
would  hardly  hare  required  the  intervention  of  a  jury. 
But  the  notice  of  the  defts.  was  carefully  framed, 
and,  at  all  events,  there  was  nothing  amounting  to  an 
admission  that  the  stalls  were  to  be  removed.     He  felt, 
therefore,  very  great  difficulty  in  framing  any  admis- 
sion between   the  parties  which  would  fairly  raise  the 
question  for  decision  at  law.     The  question  was  one 
which  must  be  tried  at  law.     He  should  therefore 
direct  that  the  motion  should  stand  over ;  the  pits,  to 
bring  such  action  to  try  the  legal  right  as  they  should 
be  advised. 


OOTJBT  OF  EXCHEQUER. 

Retorted  by  F.  Bailey  and  S.  sfCuLLocn,  Boors.,  Barrlsters- 

at-Law. 

Nov.  17  and  Feb.  25. 
Cowley  ajto  Wife  v.  The  Mayor  and  Corpora- 
tion of  Sunderland. 

Negligence— Corporation—Public   baths    and  wash- 
houses— 9  4  10  VicL  e.  74. 

In  an  action  Jar  injuries  caused  by  the  negligent  con- 
struction of  a  machine  setup  by  a  corporation,  and 
used  w  a  public  wash-house  erected  by  them  under 
9  <f  10  VicL  c.  74,  to  which  the  wife  of  the  pit. 
resorted,  and  paid  a  certain  sum  for  the  use  of  the 
machines  and  other  conveniences  fir  washing  there  : 

Held,  that  the  corporation  was  liable  for  negligence  in 
the  construction  and  management  of  the  establish- 
ment, and  that,  in  discharge  of  the  statutory  duty 
undertaken  by  them,  they  urn*  bound  to  exercise  or- 
dinary care  and  diligence,  and  to  provide  machines 
reasonably  safe  for  use. 

In  this  case  the  pit  complained  of  the  injury  caused 
by  the  negligent  construction  of  a  machine  set  up 
by  the  defts.,  and  used  in  some  public  wash-houses 
erected  by  them  under  the  provisions  of  the  9  &  10 
Vict  c  74. 

It  appeared  that  the  wife  of  the  pit  resorted  to 
the  wash-houses  in  question,  and  paid  4d.  for  the 
use  of  the  machines  and  other  conveniences  for  washing 
there.  The  machine  in  question,  by  which  the  injury 
was  done,  was  a  drying  machine.  It  consisted  of  a 
cylinder  into  which  the  wet  clothes  were  put,  and  made 
to  revolve  with  great  rapidity,  and  the  water  driven  out 
by  the  operation  of  centrifugal  force.  The  machine 
was  originally  constructed  to  be  worked  by  an  ordinary 
winch-handle  connected  with  the  top  of  it,  such  handle 
being  turned  by  the  band  of  the  person  using  it,  and 
there  were  a  considerable  number  of  these  machines  in 
the  wash-house.  A  proposition  was  made  among  the 
members  of  the  corporation  to  introduce  steam.  There 
was  evidence  to  show  that  this  was  objected  to  by 
some  competent  persons  as  likely  to  prove  dangerous. 
It  was,  however,  adopted,  and  at  the  time  of  the  accident 
the  machine  iu  question  was  turned  by  steam-power. 
On  applying  the  steam-power  in  place  of  the  hand, 


the  winch-handle  was  taken  off;  but  the  rod  on  which 
it  had  been  fixed  was  allowed  to  remain. 

This  rod  was  quite  unnecessary,  and  useless  to  the 
machine  as  worked  by  steam.  It  projected  some  <H»- 
tance  over  the  edge  of  the  top  of  the  machine,  and 
revolved  with  great  rapidity  while  the  machine  was  in 
action.  The  pit's  wife  in  using  the  drying  machine 
allowed  a  portion  of  her  dress  to  touch  tins  rod;  it 
was  caught  by  it,  and  she  was  drawn  against  thi 
revolving  rod  and  considerably  injured. 

The  action  was  tried  before  Wilde,  B.,  at  the  Durham 
summer  assizes  I860.  The  jury  negatived  any  neg- 
ligence on  the  part  of  the  pit's  wife,  and  found  that 
the  machine  was  dangerously  and  negligently  con- 
structed, and  that  the  accident  with  which  the  femak 
pit  met  was  caused  by  snob  dangerous  and  aegfiseot 
construction  of  the  machine.  The  pits,  recovered  a 
verdict  for  502.,  with  leave  reserved  to  the  delta,  to 
move  to  enter  the  verdict  for  them. 

E.  P.  Price  (Davison  with  him)  now  showed  ens*. 
—They  cited  Green  v.  The  London  General  Omw* 
Company,  29  L.  J.  13,  C.  P. ;  Common  v.  Eastern 
Counties  Railway  Company,  29  L.  J.  94.  Ex. ;  Aerr. 
Williams,  27  L.  J.  357  Ex. ;  Blackmorer.  The  Brut  J 
and  Exeter  Railway  Company,  27  L.  J.  167,  Q.  B. 

Manisty,  Q.C.  (7*.  Jones  with  him)  supported  the 
rule.— They  cited  Manley  v.  SL  Helens  Canal  ml 
Railway  Company,  27  L.  J.  159,  Ex.;  Metcslfi. 
Hstherington,  1 1  Ex.  755.  Car.  adv.  vtlL 

Feb.  25.— Wilde,  B.  now  delivered  the  judgment 
of  the  court — It  was  argued  by  the  defts.  that 
the  9  &  10  Vict  c  74,  imposed  no  responsihilirj  or 
liability  whatever  on  the  corporation,  bat  only  on  the 
committee  to  which  the  erection  and  management  of 
the  wash-houses  were  confided.  Bnt  several  causes  of 
the  Act  were  pointed  ont  daring  the  argument,  which 
tended  to  negative  this  proposition.  It  is  uimeeesstfY 
to  refer  to  them  again  in  detail.  It  is  sufficient  to  *>r 
that,  in  our  opinion,  the  Legislature  did  not  intend  to 
withdraw  from  the  corporation  to  whom  the  wash- 
houses  belonged  the  responsibility  which  might  attach 
to  any  improper  construction  or  management  of  then. 
It  was  then  argued  that,  as  the  pit  was  a  volun- 
teer, and  chose  to  use  the  machine  such  as  it  was,  the 
could  not  recover;  but  we  think  this  argument  does  oot 
avail  the  defts.  The  statute  was  passed  for  the 
benefit  of  the  poor  and  more  ignorant  classes  of  the 
population.  The  corporation  chose  to  avail  themselves 
of  these  powers  to  erect  these  wash-houses.  In  dis- 
charge of  the  statutory  duty,  thus  undertaken  by  them, 
we  think  they  were  bound  to  exercise  ordinary  car*  ud 
diligence,  and  provide  machines  reasonably  safe  for  tw- 
it is  clear  from  the  evidence  and  the  finding  of  the 
jury  that  the  projecting  rod  which  did  the  mischief 
was  unnecessarily,  carelessly  and  negligently  allowed 
by  the  defts.  to  remain  after  all  use  and  purposes  of  it 
had  ceased.  It  is  also  clear  that  this  danger  was  one 
which  the  pit  might  reasonably  fail  to  perceive  or  ap- 
preciate, and  the  jury  have  in  substance  found  that 
neither  in  the  fact  of  using  the  machine  at  all,  nor  ia 
the  particular  mode  of  using  it  by  the  pit,  w* 
there  any  negligence.  The  accident  was  caused  by  the 
immediate  negligence  of  the  defts^  and  on  an  oc- 
casion when  the  pit  was  in  no  way  to  blame.  ** 
think  the  pit's  verdict  ought  to  stand,  and  this  mk 
be  discharged.  Rumaudmrssi 


MIDDLESEX  BESSIOVa 

Nov.  landi,  1860. 
(Before  Mr.  Bodkin,  Assistant  Judge.)    _ 
The  Chartered  Gas  Company  v.  C^ebkevwxix. 
Poor-rate — Gas  company — Principle  an  which  m 
meat  should  be  made,  and  mode  of 
annual  rateable  rahtc. 
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Mm.  Ses.]      The  Chartered  Gas  Company  v.  Clerkenwell — Beg.  v.  Jones.    [Nisi  Pbius. 


This  was  an  appeal  against  a  poor-rate  made  in 
June  1859,  by  which  the  property  of  the  company  In 
Gwdmwett  was  rated  at  the  sum  of  8598/. 

John  Clarke  and  Norman  for  the  appellants. 

Metcalfe  and  Poland  for  the  respondents. 

The  facte  are  fully  stated  in  the  following 

JUDGMENT. 

Mr.  Bodkik.— The  company  produced  their  accounts 
for  the  Brick-lane  district,  in  which  the  respondents' 
jarish  is  situate,  by  which  accounts  it  appeared  that 
their  gross  receipts  from  all  sources,  if  taken,  as  the 
company  proposed,   on    an    average  of   four   years, 
amounted  to  60,9182.    The  respondents  proposed  to 
adopt  the  account  for  the  year  1859,  the  year  in  which 
the  rate  was  made.    The  difference  between  the  two 
modes  is  unimportant ;  in  fact,  the  mode  proposed  by 
the  company  is  taken  favourably  to  the  respondents  so 
far  as  the  receipts  are  concerned,  but  the  extension  of 
the  area  of  calculation  enables  the  company  to  avail 
themselves  of  a  larger  amount  of  expenditure  than  was 
named  in  1859,  and,  as  I  think  the  respondents  are 
in  strictness  entitled  to  look  to  the  rateable  value  for 
the  year  in  which  the  rate  is  made,  and  as  I  see  no 
reason  to  think  that  an  incoming  tenant  would  object 
in  this  particular  case  to  treat  upon  the  footing  of  that 
par's  transactions,  I  have  adopted  the  receipts  for 
1859  only,  amounting  to  60,539/.    It  follows  that  the 
expenditure  must  be  taken  for  the  same  year,  and  this, 
iceordiiig  to  the  company's  book,  was  48,0502.    Some 
items  were  questioned   by    the     respondents,    par- 
ticularly the  charge  for  ordinary  repairs,  but  so  far  as 
the  evidence  enabled  me  to  form  a  judgment,  that 
item  and  all  the  others  appeared  to  have  been  in  fact 
paid  by  the  company,  and  I  must  assume  that  the  ex- 
penses so  paid  were  necessarily  incurred.    An  objection 
vat  taken  specifically  to  the  charge  made  for  remune- 
tion  to  the  directors  and  auditors,  on  the  ground  that 
to  individual  tenant  would  carry  on  the  works  without 
directors  or  auditors.    But  although  the  supposition  of 
t  tenancy  is  of  necessity  resorted  to  in  these  cases, 
each  an  occupation  is  extremely  improbable,  and  if  such 
ten  to  arise,  it  is  difficult  to  understand  how  works  of 
inch  magnitude  and  complication  could  be  satisfactorily 
conducted  without  a  controlling  power  of  some  kind. 
Finding,  therefore,  that  such  a  charge  is  considered 
essential,  and  is  in  fact  incurred,  I  see  no  sufficient 
reason  for  disallowing  it    The  sum  of  48,050/.  de- 
ducted from  60,5392.  will  leave  as  the  gross  earnings 
12,489/1  The  balance  thus  remaining  may  be  taken  as 
composed  of    two    elements:    1,  Profits  of  trade; 
%  Sent ;  and  the  first  being  ascertained,  the  remainder 
vill  represent  what,  if  a  tenancy  arose,  an  occupier 
night  reasonably  be  expected  to  pay.    Such  a  tenant 
would  require  to  embark  a  considerable  capital  in  the 
toocero,  and  the  appellants  estimated  their  capital 
at  50,0002.,  viz.,  tools  and  tents,  fixtures   and  im- 
plements, 22,000/1,  and  floating  capital  28,000/1   Con- 
■dering  that   this   value   has   been    proved  by  an 
unchecked  estimate,  and  considering  that  the  revenue 
is  received  quarterly,  I  think  a  tenant  would  not  re- 
quire a  capital  beyond  80,000/.    Upon  this  the  claim 
«rf  5  per  cent  as  interest,  and  10  per  cent,  as  tenants' 
profits  (bad  debts  being  already  provided  for)  is  rea- 
sonable, making  together  4500/.    This  leaves  as  a  rent 
*hat  a  tenant  might  reasonably  be  expected  to  pay, 
79891    The  Parochial  Assessment  Act,  however,  pro- 
vides that  the  assessment  shall  be  made  after  allowing 
for  repairs,  insurance  and  whatever  expenditure  may  be 
necessary  to  maintain  the  property  rated  in  a  state  to 
command  the  same  rent,  and  the  appellants  therefore 
claim  for  insurance  against  fire  the  sum  of  225/.  They 
do  not,  in  fact,  insure,  but  this  does  not  make  the 
claim  less  reasonable,  and  I  have  therefore  allowed  it 
*  tt&    The  appellants  also  claim  a  percentage  on 
ta  value  of  their  works  of  2  per  cent.,  amounting 
»J<m  an  undecked  estimate  to  1620/.    But,  upon  the 
[Maq.  Ca&] 


best  judgment  I  can  form,  seeing  that  all  ordinary  re- 
pairs, as  well  as  injury  by  fire,  have  been  already  pro- 
vided for,  I  consider  1  per  cent,  amply  sufficient,  and 
this  will  amount  to  810/.  These  deductions  will  leave 
the  rateable  value  of  all  the  works  in  the  district  at 
6954/1  The  respondents'  parish  is  a  terminal  parish 
and  the  pipes  within  it  do  not  contribute  to  the  supply 
of  any  other  place ;  and  this,  so  far  as  Clerkenwell  is 
concerned,  somewhat  simplifies  the  division  of  the 
total  sum  amongst  the  various  parishes  in  the  district. 
Several  modes  of  doing  this  have  been  discussed,  and 
this  question  is  always  attended  with  considerable 
difficulty.  That  which  seems  to  me  the  most  ad- 
visable to  adopt  in  this  case  is  to  apportion  the  whole 
rateable  value  according  to  the  present  value  of  the 
works  in  each  parish — a  mode  suggested  by  the  ap- 
pellants, and  certainly  the  most  favourable  to  the  re- 
spondents. Adopting  this  rule,  the  respondents' 
parish  appears  entitled  to  one  month's  part  of  the 
whole  sum,  amounting  to  772/1  It  has,  however,  been 
stated  by  the  appellants  that  in  the  city  portion  of  the 
district  the  company's  gas  is  supplied  at  a  lower  rate 
than  in  the  other  portions,  and  that  the  outlying 
parishes  are  entitled  to  a  larger  portion  of  the  rateable 
value  by  reason  of  the  extra  profit  obtained  in  them.  I 
assume  that  the  appellants  are  right  in  this  suggestion. 
I  therefore  adopt  the  additional  sum  which  they  assign 
to  the  respondents  on  this  ground ;  I  therefore  find  and 
determine  the  rateable  value  of  the  company's  pro- 
perty in  Clerkenwell  to  be  1022/1,  and  I  order  the  rate 
appealed  against  to  be  reduced  accordingly. 

No  costs. 


NISI   PBJTJS. 


NORTH  WALES  CIRCUIT. 
Reported  by  V.  Williams,  Esq.,  Barriater-at-Law. 

Denbighshire. 

(Before  Chasnell,  B.) 

Reg.  v.  Jones. 

Rape. 

The  ride  now  is  thai  the  connection  must  be  without  (he 

content  of  the  person  alleged  to  have  been  ravished. 
Where  a  father  ha*  established  a  hind  of  reign  of 

terror  m  hit  family,  and  his  daughter ,  under  the 

influence  of  dread  and  terror,  remains  passive  while 

hehasoonwctionioUhher^hemaybefovndguUtyof 

rape. 

The  prisoner  was  charged  with  committing  a  rape 
upon  the  person  of  Jane  Jones. 

Swetenham  for  the  prosecution. 

Jane  Jones  was  the  daughter  of  the  prisoner 
and  fourteen  years  of  age.  She  stated  that  she  lived 
with  her  father  and  mother  in  Love-lane,  Denbigh, 
in  a  house  a  short  distance  from  the  road;  that 
on  the  29th  Jan.  last  she  and  her  father  we're 
alone  in  the  house  ;  that  her  father  told  her  to  go 
to  the  front  door  to  see  if  her  mother  was  coming 
home;  that  she  went  to  the  door  and  said  her 
mother  was  not  coming  home;  that  her  father 
then  took  hold  of  her  and  threw  her  on  a 
bed  in  the  room  and  had  connection  with  her 
[his  Lordship  hereupon  stated  that  he  was  of  opinion 
that,  although  the  counsel  for  the  prosecution  must 
confine  himself  to  one  act  of  ravishing,  he  might  ask 
the  witness  as  to  the  previous  conduct  of  the  prisoner 
towards  the  witness,  and  she  then  stated] ;  that  her 
father  had  previously  told  her  not  to  tell  any  one  what 
he  had  done  to  her;  that  he  had  said  he  would  throttle 
her,  and  would  kill  her  if  she  told  of  anything  he  Had 
done  ;  that  he  had  throttled  her ;  that  he  had  had 
connection  with  her  many  times  before,  and  on  those 
occasions  had  told  her  not  to  tell,  and  that  that  was 
the  reason  she  did  not  toll ;  that  after  the  last  occur- 
rence she  told  her  mother ;  that  she  consented  to  the 
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prisoner's  having  connection  with  her  because  she  was 
afraid  of  him ;  that  she  was  afraid  of  his  choking  her— 
was  afraid  if  she  resisted  him ;  that  she  begged  of  Urn 
not  to  do  it,  and  asked  him  to  be  quiet,  to  leave  her 

alone. 

Enoch  Williams,  a  policeman,   stated  that,  before 
the  magistrates,  the  prisoner  said  he  did  it  with  the 

prisoner's  consent.  „,*,.,. 

His  Lordship  stated  to  the  jury  that  until  lately  it 
was  the  rule  on  a  charge  of  rape  that  the  connection 
must  be  proved  to  have  been  against  the  will  of  the  fe- 
male; but  since  the  case  of  Reg.  v.  Fletcher,  Bell's 
Crown  Cas.  63  (the  principle  of  which  case  his  Lord- 
ship expressed  his  approval  of,  notwithstanding  there 
was  a  mistake  in  it— the  court  having  assumed  that 
the  Statute  of  Westminster,  2  C.  34,  was  still  in  force, 
which  is  not  the  esse,  it  having  been  repealed),  the  rule 
was,  that  it  must  be  without  her  consent,  so  as  to  meet 
the  case  of  idiots  and  infants,  and  persons  incapable  of 
giving  consent ;  that  where  it  appeared  that  such  per- 
sons had  any  violent  desires  and  passions,  it  might  be 
the  duty  of  the  jury  to  take  that  into  their  considera- 
tion before  finding  a  prisoner  guilty ;  but  where  that 
did  not  appear,  they  might  find  that  the  connection  was 
without  consent ;   that  the  amount  of  resistance  neces- 
sary to  be  proved  may  be  less  in  some  cases  than  in 
others ;  that  that  may  be  so  where  there  are  no  persons 
near,  and  where  shouting  and  resistance  would  be  use- 
less.    His    Lordship   then    continued :— If   in  this 
a—  it  is   made   out   to    your  satisfaction  that   a 
kind    of  reign  of  terror  was  set  up  in  this  family, 
and   in   consequence   of  that  terror  and  dread  the 
girl  allowed   the  connection  to  take   place  without 
resistance,  then  I  am  of  opinion  you  may  convict.    It 
is  possible  she  may  have  been  a  consenting  party,  and 
not  influenced  by  dread.    That  is  a  question  for  you. 
She  says  the  same  thing  had  been  done  upon  previous 
occasions,    and  hor  father  had  told  her  he  would 
throttle  her  if  she  told  her  mother,  and  that  is  why 
she  did  not  telL    She  says  she  begged  him  not  to  do 
it,  and  to  be  quiet  snd  leave  her  alone.    This  in 
ordinary  cases  would  be  quite  insufficient.    But  in 
this  case,  if  you  think  she  remained  passive  under 
the  influence  of  that  dread  and  reign  of  terror  which 
I  have  mentioned,  snd  that  is  clearly  made  out,  you 
may  find  the  prisoner  guilty.  Verdict,  guilty. 

There  was  another  case  against  the  prisoner  for  com- 
mitting a  similar  offence  upon  another  daughter,  and 
one  for  an  attempt  upon  a  third  daughter.  He  was 
sentenced  to  ten  years'  penal  servitude. 


GROWN  OASES  RESERVED. 

Reported  by  Joan  Thomfsow,  Eeu*  Barrlster-at-Lsw. 


Saturday,  April  27. 

(Before  Pollock,  C.  B.,  Williams,  Willbb  snd 

Blackburn,  JJ.  and  Wilde,  B.) 

Beg.  v.  James  Trrs. 

Embezzlement— Clerk  or  servant — Commercial 

traveller. 
The  fact  of  a  commercial  traveller  being  paid  by  com- 
mission and  bemg  permitted  to  obtain  ordere  for 
others  than  the  prosecutor,  does  not  prevent  him 
from  being  a  servant  to  the  prosecutor  within  7  cj  8 
Geo.  4,  c  29,  s.  47,  upon  an  indictment  for  em- 
bezzlement* 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Becorder  of  London. 

At  a  session  of  the  Central  Criminal  Court  holden 
on  the  28th  day  of  Jan.  1861  James  Tito  was  tried 
and  convicted  before  me  on  an  indictment  which  charged 
that  he  was  servant  to  Richard  Adams  Ford,  and  by 
virtue  of  his  employment  ss  such  servant  he  did  receive 
the  sum  of  4l  16s.  6d  in  money,  for  and  on  account 
oi  the  said  Richard  Adyns  Ford,  his  said  master.  «wl 


fraudulently  and  feloniously  did  cmhewki,  secrete  and 
steal  the  said  money. 

It  was  proved  that  he  was  engaged  by  the  proms- 
tor  (who  was  a  shirt  manufacturer)  ss  a  commercul 
traveller,  and  that  the  agreement  between  them  w* 
that  he  should  be  paid  by  commission,  and  that  ho  wis 
at  liberty  to  obtain  orders  far  others  than  the  proet- 
color. 

It  was  also  proved  that  he  received  from  the  pro- 
secutor various  samples  with  which  he  est  out  on  m 
journey,  and  that  while  on  that  journey  b*  reoemdhy 
virtue  of  his  employment  the  sum  charged  in  the  in- 
dictment, for  which  he  did  not  account,  but  whits  he 
fraudulently  appropriated  to  his  own  use.  Ho  new 
returned  the  samples  entrusted  to  him,  and  was  umr 
seen  by  the  prosecutor  from  the  time  he  set  oat  on  as 
journey  until  he  was  taken  into  custody. 

The  question  on  which  I  wish  for  the  decision  of  tfci 
Court  for  Consideration  of  Crown  Cases  ftsemd 
is: — 

Whether   there  was  any  evidence  of  the  pntooT 
being  a  servant,  as  alleged  in  the  indictment. 
The  prisoner  remains  in  custody  awaiting  judgmat 

Russell  Guxjit. 
Sleigh  for  the  prisoner.— It  is  submitted  that  that 
was  no  evidence  that  the  prisoner  was  a  serra&t  of  tat 
prosecutor,  as  alleged  in  the  indictment.  His  engage* 
ment  was  that  of  a  commercial  traveller,  and  s  owe 
like  that  of  the  prisoner  in  Reg.  v.  Walker,  lDro.« 
Bell,  600;  S.  C.  8  Cox  dim.  Cas,  In  thi*  case  the 
prosecutors,  manure  insnufacture^engaged  the  primer, 
who  kept  a  refreshment-house  at  B^  to  get  orias 
which  were  supplied  from  their  stores  at  Bn  duos  the 
prisoner's  control.  The  rent  was  paid  by  the  prona- 
tors, and  the  prisoner's  duty  was  to  collect  money  tad 
pay  it  over  at  once ;  he  was  also  to  send  weekly  ac- 
counts of  sales  and  receipts.  He  was  to  he  pad  hy 
commission,  and  was  called  agent  for  the  B.  dotal 
After  some  time  the  prisoner  signed  a  proposal  to  i 
guarantee  society,  which  stated  that  his  salary  was  U 
per  year,  besides  commission,  and  it  was  proved  that 
the  prosecutors  had  agreed  to  give  this  salary  of  Up* 
year.  And  it  was  held  by  the  court  that  he  wai  act  a 
servant  within  the  7  &  8  Geo.  4,  c  29,  s.  47,  and  that 
he  could  not  be  convicted  of  embezzlement. 

Pollock,  C.B.— Is  not  this  Question  one  of  bd 
for  the  jury  ?  A  man  may  be  employed  sea  tailor,  ttf 
he  may  be  the  servant  «f  the  employer,  hut  he  raj 
also  be  employed  as  a  tradesman,  and  not  as  a  atrrati. 
A  commission  agent  is  a  separate  and  distinct  occa- 
pation,  but  no  doubt  by  agreement  the  nature  of  the 
occupation  may  be  such  that  he  may  be  the  wrraBtJ" 
his  employer.  There  may  be  a  servant  who  has  the 
power  of  being  employed  by  other  people. 

Sleigh.— There  is  no  evidence  of  the  existence  of  the 
relationship  of  master  and  servant  here. 

Pollock,  C.B.— The  evidence  is  ambiguous.  It  * 
quite  consistent  with  the  existenoe  or  non-exiatattx* 
that  relation. 

Blackbubn,  J. — The  question  reserved,  s»  I  ** 
derstand,  b  this,  Do  the  two  facts  set  out  in  the  ease, 
the  payment  by  commission  and  the  liberty  to  obtaa 
orders  for  others  than  the  prosecutor,  oonclnaiTely  sw» 
that  the  prisoner  was  not  a  servant  ?  .. 

Sleigh*— I  shall  not  contend  for  the  nowexpW* 
view  that  payment  by  commission  prevents  a  pen* 
from  being  a  servant.  And  Reg.  v.  Betts,  S** 
C.  a  257,  contrary  to  the  view  eipieand  by  Parte,  o> 
in  Reg.  v.  Goodbodg,  2  Car.  &  P.  667,  decided .that » 
person  might  be  convicted  of  embezzlement  as  the  ser- 
vant, though  at  the  same  time  he  was  employ*? 
other  persons.  But  on  the  facts  stated  intho  cases  * 
ambiguous  whether  the  prisoner  was  s  sertaat  * 
not.  He  was  not  bound  to  obey  the  orieii  *  ** 
Ford.  _..} 

WEAK,    J<-J»     **     »     «*"J    **** 
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tbe  orders  of  his  employer 
of  payment  and  such  like 


traveller  bound  to  obey 
it  to  the  price,  terms 
natters? 

Skigk— A  man  may  well  be  a  commercial  traveller 
without  being  a  servant. 

Wilde,  J.— The  difficulty  I  feel  is,  that  the  case 
does  not  state  what  he  was  employed  to  do,  but 
merely  states  compendiously  that  he  was  a  commercial 
traveller. 

Blackbubx,  J.— Can  it  be  said  that  if  a  con- 
menial  traveller  goes  on  a  journey  with  samples,  and 
is  also  to  receive  moneys  for  his  employer,  that  there  is 
sot  some  evidence  that  he  was  a  servant  ? 

Sleigh.— He  goes  about  the  country  at  his  own 
pleasure,  and  is  not  bound  to  get  any  orders.  It  is 
Hke  the  case  of  Reg.  v.  May,  8  Cox  Crim.  Cas.  421 ; 
S.  C.  30  L.  J.  81,  M.  C,  where  the  prisoner  was  ap- 
pointed by  letter  to  get  orders  upon  commission,  and  it 
vis  his  duty  to  account  for  any  money  he  might 
receive  immediately  on  receipt  of  it,  and  it  was 
held  that  this  did  not  make  him  a  servant  within 
the  statute.  In  that  case  Cockburn,  C.  J.  said,  "  The 
position  of  clerk  or  servant  implies  control."  Here  it 
was  not  incumbent  on  the  prisoner  to  obtain  any  orders 
for  Mr.  Ford.  Here  there  is  nothing  ejusdtm  generis 
is  a  clerk  or  servant 

Williams,  J. — I  concurred  in  the  judgment  in  that 
case,  on  the  ground  that  it  was  not  found  to  be  any  part 
of  the  prisoner's  duty  to  receive  money. 

sTlntyre,  for  the  prosecution,  was  not  called  upon  to 
argue. 

Pollock,  C.  B.— We  are  all  of  opinion  that  the 
eonriction  was  right.  The  question  arose  at  the  trial 
whether  there  was  any  evidence  of  the  prisoner's  being 
the  servant  of  the  prosecutor  as  alleged  in  the  indict- 
ment The  occupation  of  a  commission  agent  is  now 
Perfectly  well  known ;  he  may  be  employed  by  a  num- 
ber of  persons  for  different  purposes.  Here  the  prisoner 
•as  employed  as  a  commercial  traveller  by  the  prose- 
rotor,  to  be  paid  by  commission,  but  with  permission  to 
obtain  orders  for  other  persons.  In  our  opinion  that 
would  not  prevent  him  being  servant  to  the  prose- 
ctor. We  understand  that  the  object  of  the  recorder 
in  reserving  this  case  was  that  the  doubt  which  had 
ten  expressed  by  Mr.  Baron  Parke  (now  Lord  Wens- 
bydale)  in  Rex.  v.  Goodbody  might  be  cleared  up. 
"Hut  has  been  cleared  up,  and  the  conviction  must  be 
affirmed. 

Williams,  J. — I  am  of  the  same  opinion.  The  case 
tf  %.  v.  Baity  not  only  decided  that  the  prisoner  was 
not  the  less  a  servant  because  he  was  employed  by  other 
persons  at  the  same  time,  but  that  the  employment  for 
wages  made  him  a  servant  That  is  applicable  to  this 
cue,  unless  tbe  payment  by  commission  makes  a 
difference.  That,  however,  is  only  a  mode  of  receiving 
wags. 

WiLLss,  J.— I  am  of  the  same  opinion. 

Blackburn,  J. — I  am  of  the  same  opinion. 

Wilde,  J.— I  am  of  the  same  opinion.  The  case  of 
By.  t.  May  is  an  authority  in  favour  of  the  conviction, 
fa  Cockburn,  C.  J.  says  a  traveller  is  under  the  con- 
Wof  his  several  employers,  he  is  bound  to  go  here  and 
there,  and  to  do  this  and  that  according  to  orders. 

Conviction  affirmed. 


OOUBT  OF  COMMON  BENCH. 

*«s*tedby  Damn  Thomas  Eyaxs  and  W,  Matd,  Esqrs., 
Bairlsters-at-Law. 

Saturday,  April  20. 

HtJST  ASD  OTHERS  V.  ALLGOOD  AHD  OTHERS. 

"*&  vetted  in  churchwardens  and  overseers,  under 
ft  Geo.  3,  <?.  12,  held  by  poor  of  the  parish— Pay- 
*ent  of  rent  in  advance— Notice  to  quit, 

**«*#•.,  who  were  poor  parishioners  of  the  parish 
4T  C,  domed  4o  hold  as  yearly  tenants  certain 


lands  in  the  parish  which  were  vested,  under  the 
provisions  of  the  17 th  section  of  59  Geo.  3,  c.  12, 
in  the  churchwardens  and  overseers  for  the  tune 
being,  at  the  yearly  rent  of  As.  per  acre.     Up  to  the 
year  1803  these  lands  had  been  occupied  at  the  above 
rent,  which  was  always  paid  in  advance ;  m  that 
year  these  lands  were  inclosed,  and  to  pay  the  ex- 
penses the  rent  was  raised  to  12*.,  which  was  paid 
up  to  the  year  1848,  when  all  the  expenses  being 
liquidated,  the  defts.  refused  to  pay  more  than  4s., 
which  sum  was  tendered  and  refused  and  the  present 
action  brought : 
Held,  in  the  absence  of  any  agreement  to  the  contrary, 
that  they  were  tenants  from  year  to  year,  and  en* 
titled  to  notice  to  quit,  and  that  the  facts  stated 
below  did  not  amount  to  a  disclaimer. 
This  was  an  action  of  ejectment  which  was  brought 
to  obtain  possession  of  some  property  known  as  the 
"  Coton  Church  and  Town  Lands,"  situate  in  the  parish 
of  Coton,  which  belongs  to  the  parish,  and  as  such  is 
rested  in  the  churchwardens  and  overseers.    It  ap- 
peared that  previous  to  the  year  1803  these  lands  were 
held  by  the  poor  of  the  parish  at  the  nominal  rent  of 
4s.  per  acre,  which  was  paid  in  advance ;  in  that  year 
an  Act  was  passed  for  the  inclosure  of  these  lands,  at 
which  time  the  rents  were  raised  to  12s.  per  acre,  to 
defray  the  expenses  of  tbe  inclosure. 

From  the  evidence  it  appeared  that  in  1848,  the  ex- 
penses for  which  the  additional  St.  had  been  imposed 
having  been  paid,  the  defts.  attended  a  vestry  meeting 
and  asserted  that  the  land  was  theirs  at  4*.  per  acre. 
This  not  being  assented  to  by  the  trustees  of  the 
charity  the  defts.  than  in  possession  ceased  to  pay  any 
rent  for  the  lands  which  they  held  and  have  not 
done  so  up  to  the  present  time ;  and  the  trustees  have 
tried  to  induce  them  to  give  up  possession,  or  to  pay 
the  rent,  which  they  have  refused  to  do;  and  conse- 
quently this  action  has  been  brought. 

The  cause  was  tried  at  Cambridge,  at  the  last  sum- 
mer assizes,  before  Pollock,  C.  B.,  when  a  verdict  was 
found  for  the  pits.,  subject  to  leave  being  granted  to 
the  defts.  to  move  to  enter  a  nonsuit  on  the  grounds 
that  the  defts.'  tenancy  from  year  to  year  had  not  been 
determined  by  any  notice  to  quit ;  and  secondly,  that 
there  had  not  been  any  disclaimer  by  the  defts.,  or  any 
of  them,  of  the  pits.'  title. 
A  rule  having  been  obtained  on  a  former  day, 
(TMaUey,  Q.C.  (Aeons  and  Couch  with  him)  now 
showed  cause. — This  was  a  hiring  for  a  year  at  a 
rental  which  was  to  be  paid  in  advance,  and  therefore 
at  the  end  of  the  year  they  were  not  entitled  to  a  notice, 
as  it  was  a  fresh  letting  from  year  to  year.  Then  as 
to  the  disclaimer,  the  defts.  say  that  they  have  a  right 
to  the  land  at  a  rental  of  4s.  Sorely  this  amounts  to 
a  disclaimer.  They  cannot  show  any  deed  giving  them 
a  right  to  dictate  the  terms  upon  which  the  land 
should  be  let ;  if  the  landlord  has  a  title  he  has  a 
right  to  prescribe  the  rents  to  be  paid ;  and  if  a  tenant 
says  u  I  can  compel  you  to  reduce  your  rent,"  surely  that 
is  setting  up  an  adverse  title.  They  cited  Doe  dem. 
Calvert  v.  Fraud,  4  Bing.  557 ;  Saunders  v.  Freeman, 
2  Dyer,  209 ;  Doe  dem.  Gray  v.  Stamnion,  1M.&  W. 
695;  Doe  dem.  Donne  and  others,  10  A.  &  E. 
427. 

Power,  Q.C,  Tozer,  Serjt  and  Douglas  Brown,  for 
the  defts.,  were  not  called  on. 

Eble,  C.  J. — I  am  of  opinion  this  rule  must  be 
made  absolute.  The  judge  who  tried  this  cause  re- 
served the  point  of  law,  and  left  it  to  the  court  to  say 
what  was  the  law,  and  what  were  the  inferences  of 
fact  to  be  drawn  from  the  evidence.  Two  points  have 
been  made  in  support  of  the  pits.1  case,  one  is :  that 
the  defts.  do  not  hold  from  year  to  year,  but  for  one 
year  certain,  and  therefore  the  interest  of  each  one  of 
them  terminated  at  the  end  of  each  year.  I  have 
looked  carefully  at  the  evidence,  and  I  take  the  facts 
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to  be,  that  for  many  years  the  defta.  had  been  occu- 
piers  of  these  premises,  and  paid  their  rent  in  advance. 
It  has  been  an  occupation  for  many  years,  and  there 
has  been  nothing  shown  which  would  enable  the  land- 
lord to  say  "  Unless  yon  pay  the  tent  I  can  torn 
yon  out  without  notice."  I  am  of  opinion  that  the 
defta.  held  as  tenants  from  year  to  year.  The  pits, 
have  also  had  leave  to  more  on  another  point,  namely, 


that  there  had  been  a 


the  facts  are  that 


the  defta.  hare  held  for  4*.  per  annum,  which  appears  to 
have  been  raised  to  12s-,  and  there  seems  to  have  been 
some  expectation  that  it  would  hare  been  lowered 
again  to  the  former  sum,  as  the  purposes  for  which  it 
had  been  raised  were  satisfied.  At  a  parish  meeting, 
where  there  was  a  discussion  about  the  matter,  words 
were  used,  "  The  land  waa  the  defta*."  The  Chief 
Baron  says  the  words  used  were,  "The  land  was 
theirs,  and  they  ought  to  pay  4*.  rent."  When  I  look 
at  the  cireumstances  under  which  they  were  used,  it 
seems  to  me  they  meant,  "  We  have  a  right  to  continue 
our  tenancy  at  4*.  an  acre,"  which  seems  to  me  to  be 
much  more  probable  that  they  had  not  made  an  in- 
vestigation into  facts  than  that  they  had  done  so.  I 
do  not  think  the  words  fairly  mean  what  the  pits,  say 
they  do.  I  further  think  that  it  would  not  be  satis- 
factory to  turn  thirty-six  persons  off  the  land  on  the 
evidence  of  what  appears  to  have  taken  place  at  a 
parish  meeting,  which  would  be  the  case  if  we  gave 
judgment  for  the  pits.  I  cannot,  therefore,  hold  that 
these  premises  have  been  forfeited  by  these  words, 
which  the  pits,  contend  set  up  an  adverse  title;  and, 
consequently,  the  rule  must  be  made  absolute. 
Willbs,  Btub  and  Kbateho,  JJ.  concurred. 

Judgment  fir  dejts. 


Sifttn'al  GToimmttee  of  tfje  ^ribp 

Council. 

Beported  by  Jaxbs  Patbksox,  Esq.,  of  the  Middle  Temple 

Barrister-as-Lew. 

Wednesday,  March  13. 

(Present— The  Right  Hon.  the  Abchbishop  of  York, 
Lords   Cravwobth,  Chelmsford   and   Kmoa- 
dowh,  Sir  £.  Btaw  and  Sir  J.  T.  Coleridge.) 
Pools  v.  Bishop  of  Loicdok. 

Clergy— Stipendiary  curate — Revocation  o/  Ucemx  by 
bishop—Appeal  to  Prioy  Council-- 36  Geo.  3,  e. 
83 ;  «.  6,  1  f  2  Vict*  c.  106,  ss.  98,  109. 

Where  ike  bishop  revokes  the  licence  of  a  stipendiary 
curate  acting  within  the  diocese,  such  curate  has  no 
appeal  except  to  the  archbishop,  whose  decision  is 

This  was  an  appeal  from  a  decision  of  his  Grace  the 
Archbishop  of  Canterbury,  whereby  he  confirmed  the 
revocation  made  by  the  Bishop  of  Loudon  of  the  licence 
of  Mr.  Poole,  the  app.,  who  was  an  assistant  stipen- 
diary curate  in  the  church  of  St.  Barnabas,  Pimlico. 

Mr.  Poole  had  been  dnly  licensed  by  the  late 
bishop,  but,  in  consequence  of  certain  alleged  mal- 
practices touching  the  practice  of  confession,  the  present 
Bishop  of  London  had,  under  the  authority  of  the 
statute  1  &  2  Vict  c  106,  s.  98,  after  hearing  evi- 
dence, revoked  such  licence  on  Hay  25,  1858.  Mr. 
Poole  appealed  to  the  Archbishop  of  Canterbury,  who, 
without  hearing  the  parties,  confirmed  the  revocation. 
It  having  been  found  that  the  archbishop  had  acted 
illegally  in  deciding  without  hearing  the  parties,  a 
mandamus  was  issued  from  the  Q.  B.  to  his  Grace 
to  hear  evidence,  which  was  accordingly  done  on  Feb. 
18,  1859,  when  his  Grace  sat,  assisted  by  the  Bight 
Hon.  Dr.  Lushington.  On  the  23rd  May  1859  his 
Grace  confirmed  the  decision  of  the  Bishop  of  London. 
Mr.  Poole  then  appealed  to  her  Majesty  in  Council, 
and  the  competency  of  the  appeal  was  objected  to. 

The  QkeW*  Advocate,  M.  Smith,  Q.C.  and  Dr. 


Swobey,  for  the  rasp*,  contended  that  it  was  net  i 
potent  to  appeal  from  the  decision  of  the  ajchbhaoi 
to  the  Privy  Council:  (Lyndwood,  B.  5,  tit  13,  eta. 
1679;  2  Gibson's  Codex,  tit  36,  o.  5;  3  Heater's 
EocL  PoL  P.  1.;  1  Inst  344;  4  Inst  334;  1  Ste- 
phens'Eccl  Stat  161,406  no.;  1  Burn's  Eos.  L  74, 


etseq. 


}s  case,  5  Bep.  64;  Edm  v. Bunas 


of  Oxford,  Vsngh.  18;  insane*  v.  Bishop  efhswsh, 
3  Bing.  371 ;  R.  v.  Bishop  of  Peterborough,  3  B. 
&  C.  47 ;  A  ▼.  Iascorder  of  Ipswich,  g  DowL  108; 
West  w.  Turner,  6  A.  &  E.  613;  Hodgson  v.  Dulse, 
2  Curt  388.  Wood  v.  LedbiOer,  13  M.  &W.838; 
Gorham  v.  Bishop  of  Exeter,  15  Q.  B.  52, 66.) 

Dr.  Phisnmore,  Q.  O,  Coleridge  and  Bnknr,  for  tat 
app.,  contended  that  the  right  of  appeal  under  tst 
former  statutes  waa  not  taken  away  by  the  recast 
statute:  (Lyndwood,  B.  3,  tat  4;  B.  5,  tit  11;  1 
Inst.  96;  Godolphin'a  Abridg.  22,  81 ;  1  Gibmi 
Codex,  266,  329;  Ducange,  "Curatas;*  3  Ihonm- 
simis,  4 ;  Bishop  of  SL  David's  case,  14  St.  It 
417;  Line  v.  Harris,  1  Lee,  146;  Duke  of  Porismi 
v.Bingham,  1  Hsgg.  157;  Doer.  Thomas,*  h*  hi. 
556;  B.  t.  Archbishop  of  Canterbury,  28  L.  J.  154, 
Q.  B.)  Cur.  asm  safe 

Lord  Crakwobth. — The  only  question  on  ahkm 
we  have  to  pronounce  an  opinion  in  this  case  it,  as  tt 
the  right  of  Mr.  Poole  to  appeal  to  her  Majesty  fissu 
sentence  of  the  Archbishop  of  Canterbury,  dated  Mans 
23,  1859,  by  which  his  grace  confirmed  the  reveorioa 
by  the  rasp,  of  the  app.'s  licence  as  an  aasktaat  sti- 
pendiary curate  in  the  church  of  St  Barnabas,  hi  tst 
diocese  of  London.  The  esse  was  argued  before  ■ 
with  great  learning  and  ability,  and  our  titrating  **■ 
directed  to  numerous  ancient  ecclesiastical  snthsntiwi 
supposed  to  bear  on  the  question.  But,  after  finsf 
the  most  careful  attention  to  all  which  was  advened 
to  us,  we  have  come  to  the  conclusion  that  the  quttuei 
turns,  not  on  ancient  ecclesiastical  law,  but  on  tat  ma 
construction  of,  at  moat,  two  modem  Acts  of  Pay- 
ment It  is  not  necessary  to  decide  whether  that 
were  or  were  not  in  our  church  be/ore  the  Refant- 
tion  functionaries  corresponding  precisely  to  tat 
stipendiary  curate  of  the  present  day.  tt  ■ 
sufficient  for  the  purpose  of  enabling  us  to  omt 
to  a  satisfactory  conclusion  that  we  should  set  set 
far  they  have  existed,  and  to  what  extent  that 
rights  hare  been  recognised,  in  mora  modem  times. 
That  such  a  class  of  persons  existed  at  the  bepnsiag 
of  the  17th  century  is  plain  from  the  canons  of  1603 
The  47th  canon  provides  that  every  beneficed  clergy 
man,  licensed  not  to  reside  on  hia  benefice,  shall  cmsj 
the  cure  to  be  supplied  by  a  curate,  that  is,  a  raffiaonl 
and  licensed  preacher;  and  the  next  canon,  the  48th, 
goes  on  to  say  that  no  curate  shall  be  permitted  to 
serve  in  any  place  without  fTsmmrtrt"  and  ad- 
mission by  the  bishop  in  writing  under  b* 
hand  and  sesL  Though,  doubtless,  then  ** 
by  no  means  the  same  number  of  cuatet  tkei 
as  in  modem  times,  yet  it  seems  certain  ana* 
these  canons  that  such  an  order  of  uulasititirt  thai 
existed;  that  is  made  more  plain  by  snssessaa 
Acta  of  the  Legislature.  I  am  not  aware  of  anystattto 
bearing  directly  on  the  point  prior  to  the  12th  of  has, 
s.  2,  c  12.  By  that  statute  it  was  enacted,  "that  if 
any  rector  or  vicar  should  present  any  curate  to  tse 
bishop  to  be  licensed,  or  admitted  to  serve  the  enis  » 
his  absence,  the  bishop  should  fix  his  stipend  aft  « 
annual  sum  not  exceeding  50&  And  in  the  ctsf  ■ 
any  dispute  as  to  payment  the  bishop  should  *•> 
msrily  hear  and  determine  the  same;  and  in  cut  <■ 
nonpayment  he  might  sequester  the  pronto  of  tst 
living."  This  statute  shows  clearly  that  in  the  rup 
of  Queen  Anne,  curates,  according  to  the  wo^B\!^ 
ceptation  of  the  word,  were  a  class  of  serbsittty" 
functionaries  commonly  known  and  recognised  inlet 
Church.    The  next  statute  to  which  fc  toaWsusny* 
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refer  is  the  36  Geo,  3,  c  83.  The  first  section  of  that 
ststate,  after  reciting  the  statute  of  Queen  Anne,  and 
that  in  many  places  the  stipend  thereby  authorised  was 
inadequate,  authorised  the  bishop,  in  cases  where  the 
incumbent  is  nonresident,  to  fix  the  stipend  at  any 
nm  not  emending;  751  per  annum,  and  to  allow  the 
orate  to  occupy  the  rectory-house.  There  are  then 
raw  clauses,  putting,  for  certain  purposes,  perpetual 
curacies,  and  churches  augmented  under  Queen  Anne's 
Bounty,  under  the  same  footing  as  ordinary  bene- 
fices. And  then  the  6th  section  proceeds  thus : — 
"And  whereas  it  is  expedient  that  the  authority  of 
ordinaries  to  license  curates,  and  to  remove  li- 
onised curates,  should  be  further  explained,  enlarged 
ad  confirmed,  be  it  enacted  and  declared,  that 
it  shall  be  lawful  for  the  ordinary  to  license  any  curate 
vho  is  or  shall  be  actually  employed  by  the  rector, 
mar,  or  other  incumbent  of  any  parish  church  or 
dupel,  although  no  express  nomination  of  such 
evate  shall  hare  been  made,  either  in  words  or  in 
writing,  to  the  ordinary  by  the  said  rector,  vicar,  or 
other  incumbent ;  and  that  the  ordinary  shall  have 
power  to  revoke,  summarily  and  without  process,  any 
Bonce  granted  to  any  curate  employed  within  his 
jurisdiction,  and  to  remove  such  curate  for  such  good 
•od  reasonable  cause  as  he  shall  approve,  subject, 
smrtheless,  to  an  appeal,  as  well  in  the  case  of  a 
grant  of  a  licence  to  a  curate  who  has  not  been  nomi- 
nated, as  in  revocation  of  a  licence  granted  to  a  curate ; 
«ca  appeal  to  be  made  in  either  case  to  the  arch- 
hishop  of  the  province,  and  to  be  determined  in  a  sum- 
mwy  manner.'*  By  the  57  Geo.  3,  c  99,  so  much  of 
the  Act  of  Queen  Anne  and  of  the  36  Geo.  3,  c  83, 
•»  relates  to  the  maintenance  of  curates  and  to  the 
filing  of  their  stipend  is  repealed,  together  with  the 
whole  of  an  intermediate  Act,  namely,  the  53  Geo.  3, 
e.  149,  which  had  contained  provisions  further  extend- 
ing the  amount  of  stipend  which  might  be  assigned  to 
them.  This  reoeal  does  not  touch  the  6th  section  of 
the  36  Geo.  3,  inasmuch  as  that  does  not  relate  to  the 
P«int4mance  of  curates  or  the  fixing  of  their  stipends. 
fti*  last  statute,  the  57  Geo,  3,  o.  99,  is  wholly  re- 
pealed by  the  1  &  2  Vict  c.  106,  except  so  far  as  it 
had  repealed  former  enactments ;  so  that  the  enact- 
noots  now  in  force  appear  to  be  the  6th  seo- 
tw  of  the  36  Geo.  3,  c  83,  and  the  whole 
of  the  I  &  2  Vict  c  106.  It  is  under  this 
tat  statute  that  the  present  appeal  was  presented, 
^  it  is  necessary,  therefore,  to  look  closely  to  its 
provisions.  The  first  seventy-four  sections  relate  to 
sitters  foreign  to  our  present  inquiry ;  the  75th  and 
?&h  sections  give  power  to  the  bishop,  when  an  in- 
cunbent  is  nonresident,  to  appoint  a  curate,  and  fix 
within  certain  limits  the  amount  of  his  stipend.  Sects. 
77  and  78  enable  the  bishop,  in  certain  cases,  to  ap- 
point a  curate  even  when  the  incumbent  is  resident, 
ud  does  not  consent  to  the  appointment  Sects.  81 
fad  82  point  out  the  steps  to  be  taken  by  any  curate 
|n  order  to  obtain  the  bishop's  licence,  whether  the 
"lambent  be  resident  or  not  Sect  83  provides  that, 
whether  the  incumbent  is  or  is  not  resident,  the  lioence 
«h«ll  state  the  amount  of  the  stipend;  and  if  any  dis- 
pute arjses  concerning  the  stipend  or  its  payments,  the 
faubop  shall  summarily  hear  and  determine  it  without 
appeal,  and  may,  if  necessary,  sequester  the  profits  ef 
U*  living.  Sects.  84  to  94,  both  inclusive,  point  out 
the  amount  of  the  stipend  to  be  allowed  in  different 
<**••  Seen.  95  and  96  regulate  the  mode  in  which 
*  *u*t*  is  to  give  up  his  cure  and  the  rectory-house 
when  a  new  incumbent  is  appointed,  and  in  certain 
**«  cases.  Sect  97  forbids  a  curate  to  give 
*P  his  curacy  without  a  certain  notice.  And  then 
*■•  sect  98,  on  which  the  present  question  arises : 
And  be  it  enacted  that  it  shall  be  lawful  for  the 


to  license  any  curate,  who  is  or  shall  be  actually 
^W^byaflyBouiejsident  mcumbe^  of  any  bene- 


fice within  his  diocese,  although  no  express  nomination 
of  such  curate  shall  have  been  made  to  such 
bishop  by  the  incumbent,  and  that  the  bishop 
shall  have  power,  after  having  given  to  the  curate 
sufficient  opportunity  of  showing  reason  to  the  con* 
trary,  to  revoke,  summarily  and  without  further  process* 
any  licence  granted  to  any  curate,  and  to  remove  such 
curate,  for  any  cause  which  shall  appear  to  such  bishop 
to  be  good  and  reasonable,  provided  always  that  any 
such  curate  may,  within  one  month  after  service  upon 
him  of  such  revocation,  appeal  to  the  archbishop  of  the 
province,  who  shall  confirm  or  annul  such  revocation 
as  to  him  shall  appear  just  and  proper.*'  Acting  oa 
the  authority  conferred,  or  supposed  to  be  conferred, 
by  this  section,  the  bishop  revoked  the  licence  which 
had  been  granted  by  his  predecessor  to  Mr.  Poole.  Mr. 
Poole  duly  appealed  to  the  archbishop,  who  confirmed 
the  revocation.  Does  any  appeal  lie  from  the  decision 
of  the  archbishop  ?  We  think  not  The  argument  on 
behalf  of  Mr.  Poole  was,  that  by  the  ancient  law  of  the 
Church,  as  finally  altered  and  settled  by  the  statute 
24  Hen.  8,  c  12,  and  25  Hen.  8,  c  19,  there  lay,  of 
common  right,  an  appeal  from  every  decision  of  an 
archbishop  to  the  King  in  his  Court  of  Ch. ;  and  that, 
by  the  recent  statutes  of  2  &  3  WilL  4,  c  92,  and 
3  &  4  WilL  4,  c.  41,  s.  3,  that  appeal  has  been  now 
transferred  to  the  Judicial  Committee  of  the  Privy 
Council.  By  the  2nd  section  of  24  Hen.  8.  c.  12,  it  is 
enacted  that  all  causes  testamentary,  causes  matri- 
monial,  and  causes  relating  to  tithes,  should  from 
thenceforth  be  finally  determined  within  this  realm. 
And  then,  by  sects.  5  and  6,  it  is  enacted  that  in  all 
such  causes,  i.  e.  causes  relating  to  testament*,  mar- 
riages, or  tithes,  any  of  the  parties  grieved  may  appeal 
from  the  archdeacon  (if  the  matter  or  cause  be 
there  begun)  to  the  bishop ;  and  if  commenced  before 
the  bishop,  then  from  him  to  the  archbishop, 
there  to  be  definitely  determined.  In  the  next  year 
was  passed  the  celebrated  Act  commonly  called  the  Act 
of  the  Submission  of  the  Clergy,  25  Hen.  8,  c  25) 
and  by  the  3rd  section  of  that  Act  it  is  enacted  that 
no  appeals  whatever  should  be  had  to  any  authority  out 
of  the  realm  in  any  causes  or  matters  whatever,  but  that 
all  appeals,  what  cause  or  matter  soever  they  might 
concern,  should  be  had  and  prosecuted  by  the  parties 
aggrieved  after  such  manner  as  had  been  limited  by 
the  preoeding  statute  in  regard  to  causes  of  matrimony 
and  tithes ;  and  then  by  the  4th  section  it  is  provided 
that  parties  grieved  by  any  act  of  justice  in  any  of  the 
courts  of  the  archbishop  might  appeal  to  the  King 
in  Chancery,  who  should  thereupon  direct  his  commis- 
sion to  the  delegates  to  hear  and  determine  the 
same  in  the  same  way  as  in  appeals  from  the 
Court  of  Admiralty.  The  power  thus  conferred  on  the 
Crown  was,  by  the  Acts  of  the  last  reign,  transferred  to 
the  King  in  council,  and  is  now  exercised  upon  the 
advice  of  the  Judicial  Committee  of  the  Privy  Council. 
The  argument  of  the  app.  was,  that  his  case  comes 
within  the  purview  of  these  statutes.  Tnestatl&2 
Vict  o.  106  giTes  him,  he  contends,  a  right  of  appeal 
to  the  archbishop,  and  from  him  the  statutes  of 
Hen.  8  and  Will.  4  give  him  a  right  of  appeal  to  her 
Majesty  in  council,  and  to  the  Judicial  Committee.  But 
we  are  of  opinion  that  the  provisions  of  the  statutes  of 
Hen.  8  cannot  be  thus  engrafted  on  those  of  the  modern 
statute.  The  appeals  given  by  the  statutes  of  Hen.  8  were 
appeals  in  matters  and  causes  in  contest  in  which  com- 
plaint was  made  of  some  violated  right  where  there  was  m 
the  ordinary  acceptation  of  the  word  litigation.  But 
the  case  is  very  different  in  the  appeals  given  by  the 
statute  under  which  the  present  question  arises.  The 
object  of  that  statute  evidently  is  to  authorise  and 
compel  the  bishop,  for  the  benefit  of  the  community,  to 
exercise  his  discretion  in  a  summary  way  on  various 
matters  in  which  it  is  necessary  or  expedient  that  a 
discretionary  power  should  be  tooled  somewhere.  Thus 
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it  may  be  reasonable,  under  special  circumstances,  to 
permit  an  incumbent  to  be  nonresident.      Circum- 
stances may  arise  which  may  make  it  expedient  to  pnt 
an  end  to  such  a  permission.    It  may  be  necessary  to 
fix  the  stipend  of  a  curate ;  additional  curates  may  be 
required  for  the  sake  of  the  parish.   In  these,  and  very 
many  similar  cases  to  which  the  Act  extends,  it  is 
absolutely  necessary  that  a  discretion  should  be  lodged 
somewhere,  and  the  Legislature  has  confided  that  dis- 
cretion to  the  bishop.    He  is  to  determine  whether 
there  are  circumstances  which  wQl  justify  the  non- 
residence  of  an  incumbent,  or  which  make  it  expedient 
that  a  licence  given  to  him  for  that  purpose  shall  be 
revoked,  or  what  amount  of  salary  a  curate  ought  to 
receive,  or  whether  in  certain  cases  additional  curates 
ougjht  to  be  appointed.    He  is  to  exercise  in  these  and 
the  numerous  other  cases  which  the  Act  embraces  his 
discretion    as  to  what  ought,  in  the  interests  of  the 
Church  and  of  the  public,  to  be  done.    But  then  the 
Legislature,  seeing  that,  in  the  exercise  of  that  discre- 
tion, the  bishop  may  err,  has  given  to  the  party  affected 
by  what  has  been  done  or  refused  to  be  done,  a  right 
to  appeal  to  the  archbishop,  whose  duty  it  still  is  to 
exercise  his  discretion  as  it  had  been  the  duty  of  the 
bishop.  In  a  solitary  instance — namely,  the  refusal  by  the 
archbishop  to  grant  a  dispensation  to  hold  two  livings— 
a  right  of  appeal  is  given  to  the  Queen  in  council  by 
sect.  6.     But  in  that  case  the  original  discretion  is 
exercised  by  the  archbishop  and  not  by  the  bishop,  so 
that,  unless  there  had  been  such  an  appeal  given,  there 
would  have  been  no  control  over  the  discretion  first 
exercised.    The  circumstance   that   in  this  case  an 
appeal  is  expressly  given  to  the  Queen  in  council  is 
strong  to  show  that  where  no  such  appeal  is  expressly 
given  it  cannot  be  implied.    The  appeal  given  by  the 
statute  from  the  bishop  to  the  archbishop,  and  in  the 
case  mentioned  from  the  archbishop  to  the  Queen  in 
council,  is  not  an  appeal  as  between  litigant  parties. 
It  is  a  reasonable  safeguard  provided  by  the  Legislature 
to  prevent  hardship  from  a  hasty  or  erroneous  exercise 
of  discretion;  and  even  if  there  were  nothing  in  the  Act 
excluding  further  appeal,  we  might  reasonably  have 
inferred  that  no  such  farther  appeal  was  contemplated ; 
but  all  question  on  this  subject  seems  to  us  to  be 
excluded    by   the   positive    provisions    of    the    Le- 
gislature.   The  109th  section  is  as  follows: — "And 
be  it  enacted  that  in  every  case  in  which  jurisdiction  is 
given  to  the  bishop  of  the  diocese,  or  to  any  arch- 
bishop under  the  provisions  of  this  Act  aud  for  the 
purposes  thereof,  and  the  enforcing  of  the  due  execu- 
tion of  the  provisions  thereof,  all  other  and  concurrent 
jurisdiction  in  respect  thereof  shall,  except  as  herein 
otherwise  provided,  wholly  cease,  and  no  other  juris- 
diction in  relation  to  the  provisions  of  this  Act  shall  be 
used,  exercised,  or  enforced,  save  and  except  such 
jurisdiction  of  the  bishop  and  archbishop  under  this 
Act ;  anything  in  any  Act  or  Acts  of  Parliament  or 
law  or  laws,  or  usage  or  custom  to  the  contrary,  not- 
withstanding."   This  section  appears  to  us  decisive 
on  the  subject;  it  excludes  all  proceedings  sot  ex- 
pressly authorised  by  the  Act,  and  thus  relieves  us 
from  all  obligation  of  considering  the  numerous  ancient 
authorities  and  principles  to  which  we  were  referred. 
We  only  add,  with  reference  to  the  doubt  suggested 
whether  the  98th  section  of  the  Act  extends  to  the 
case  of  the  app.,  he  having  been  the  curate  of  a  resi- 
dent, not  of   a  nonresident  incumbent,  that  it  is  a 
point  not  material  to  be  considered ;  for*,  if  the  appel- 
lant does  not  come  within  that  clause,  he  certainly 
comes  within  the  6th  section  of  86  Geo.  3,  c,  83,  to 
which  the  same  principles  apply.     Their  Lordships 
will  therefore  humbly  report  to  her  Majesty  that  the 
'  appeal  must  be  dismissed,  no  such  appeal  lying  from 
the  decision  of  the  archbishop,  and  we  see  no  reason 
for  departing  from  the  ordinary  rule  that  it  must  be 
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Appeal— Pari  heard    Acffowmment  to  a  •sotepnU 


It  is  competent  to  the  comrt  of  ©warier  seams*  toerf- 
iomrnthefiarther  hearing  of  a  part  heard  appeal  if 

This  was  a  case  stated  from  sessions  under  the  fol- 
lowing circumstances: — An  appeal  against  a  house 
order,  dated  the  Mth  May  1860,  came  on  for  trial 
at  the  Warwickshire  sessions  on  the  4th  Jury  1860. 
At  the  hearing  the  reaps,  relied  upon  a  settlement  by 
apprenticeship,  and  the  case  stated  "  that  in  order  to 
enable  them  to  give  secondary  evidence  of  the  indentnrt 
of  apprenticeship  of  the  said  pauper,  the  reaps.  oU 
evidence  to  prove  a  proper  search  for  the  said  inden- 
ture, and  the  loss  of  the  same.    The  sessions,  on  hear- 
ing this  evidence  and  on  the  objection  of  the  aspt, 
held  that  a  sufficient  search  tor  the  missing  iadentan 
had  not  been  made  by  the  reaps.,  and  refused  to  admit 
secondary  evidence  of  the  same.    The  reaps,  then  ap- 
plied to  the  sessions  to  adjourn  the  further  bearing  of 
the  said  appeal  to  the  then  next  quarter  season  of 
the  peace,  in  order  to  enable  them  to  make  farther 
search  for  the  said  missing  indenture.  On  the  pat  of  the 
apps.  it  was  objected  that  the  statute  16  &  17  VkLc,  97, 
limited  the  jurisdiction  of  the  sessionaoverthesaidappeal 
to  the  particular  sessions  at  which  the  same  vat  tbes 
being  tried,  and  that  the  sessions  had  no  pew  to 
further    adjourn    the  hearing  of  the  said   appeal 
as  contended  for  by  the  reaps.,  a*nd  that  no  snbseqnot 
sessions  had  power  over  the  said  appeal,  and  that  the 
said  order  of  the  14th  May  1860  ought  to  be  quaohed, 
there  being  no  evidence  before  the  sessions  to  support 
the  same.    The  sessions  held  that  they  had  juriaotten 
to  adjourn  the  further  hearing  of  the  appeal  to  the  thee 
next  quarter  sessions  of  the  peace,  and  they  made  an 
order  adjourning  the  same  accordingly,  on  payment  of 
the  costs  of  the  day  by  the  reaps,  to  the  apps-,  sabjeet 
to  the  opinion  of  the  Court  of  Q.B.  on  thia  point  And 
at  the  then  next  quarter  sessions  of  the  peace  held  at 
Warwick,  on  the  16th  Oct  I860,  the  court,  on  appli- 
cation of  the  resps.,  and  tor  the  purposes  of,  andwtthott 
prejudice  to  this  case,  further  adjourned  the  bearing  of 
the  said  appeal  to  the  then  next  quarter  sessions  of  the 
peace  for  the  said  county.    If  this  court  should beof 
opinion  that  the  decision  of  the  court  of  quarter  ss- 
sions  was  incorrect  on  this  point,  and  that  they  had  so 
jurisdiction  to  adjourn    the  further  hearing  of  fr 
said  appeal,  then  the  said  order  of  sessions  adjocrning 
the  further  hearing  of  the  said  appeal  and  the  said  order 
of  the  14th  May  1860  to  be  quashed." 

Afacamlay,  Q.C.  and  E.  C.  Leigh  appeared  is  oaf* 
port  of  the  order  of  sessions,  and  contended  that  the 
sessions  had  a  power  to  adjourn  a  case  tbougn  ps> 
heard :  (  JL  v.  Kendal,  2  E1L  &  E1L  149 ;  R  v.  IT*, 
13  East,  353  ;  R.  v.  Baker,  11  Q.B.  397 ;  Bowmmi. 
Blyth,  7  E1L  &  Bl.  26;  R.  v.  Kimboitom,  6  A  •& 
603;  Keen  v.  The  Qareea,  10  Q.B.  928.) 

BuddbtUm,  Q.C.  and  Spooier,  centra,  argued  that, 
notwithstanding  the  scsrionii  might  adjourns  case  to 
give  judgment  or  consult  the  judges  of  assise,  they 
have  no  jurisdiction  to  adjourn  a  part  heard  appeal : 
(16  &  17  Vict  c  97,  s.  108,  a.  128 ;  BacAKtoLi, 
160;  Rex  v.  Reading,  Gas.  tern.  Hard  wide,  Xnd  toL 
79  ;  Rexr.  Kendal,  1  E1L  &  HL  492,  judgment* 
Grompton,  J. ;  17  &  18  Vict,  c  125,  s.  19.) 

Cromfton,  J. — I  am  of  opinion,  upon  the  wWe, 
that  the  sessions  had  jurisdiction  to  adjourn  the  ap- 
peal as  they  did,  but  that  it  should  be  «Blc^J]l 
very  pes*  caution*    There  an  many  tseus  to  *■■ 
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it  oould  not  be  said  that  such  an  adjournment 
would  be  improper.  The  only  dictum  against 
the  power  is  in  Rex  v.  Kendal  I  certain! y  thought 
there  that  it  could  not  be  done  when  the 
appeal  had  been  part  heard.  But  I  was  rather 
hasty  in  that  opinion;  I  should  hare  said,  "it 
ought  not  to  be  done,"  and  not  "  it  could  not  be 
tone."  As  regards  the  particular  Act  of  Parliament 
upon  which  this  appeal  took  place,  I  see  no  distinction 
is  this  case  in  that  respect  and  others.  That  there  is 
a  jurisdiction  in  the  sessions,  either  to  respite  or  ad- 
journ by  continuances,  is  clear ;  but  it  is  said  that 
when  a  case  is  part  heard,  the  case  itself  cannot  be 
adjourned,  but  the  sessions  themselves  must  be  ad- 
journed. It  was  asked  by  Mr.  Spooner  what  is  to  be 
adjourned  ?  I  think  that  the  whole  appeal  should  be 
adjourned,  and  the  whole  heard  again.  It  is  admitted 
that  it  can  be  adjourned  for  certain  causes,  such 
as  to  consult  with  the  judges  of  assize,  or 
to  pre  judgment ;  and  if  so  it  is  very  difficult 
to  say  that  it  cannot  be  adjourned  when  part 
heard.  Now  I  think  that  the  later  authorities  show  us 
this  may  be  done.  It  is  said  there  are  no  such  in- 
stances, but  I  find  it  laid  down  in  Burrow's  Settlement 
Cases  (Rex  v.  Sible  Hedmgham,  p.  114),  an  appeal  is 
spoken  of  as  being  taken  up  at  a  subsequent  sessions, 
which  looks  as  though  it  had  been  part  heard.  That 
Tiew  is  very  much  confirmed  by  the  case  in  Hardwick, 
&  t.  Reading.  After  considerable  doubt,  I  come  to 
the  conclusion  that  there  is  nothing  to  show  that  the 
sessions  have  not  this  jurisdiction.  There  will,  there- 
fore, be  judgment  for  the  reaps.  I  may  say  that  my 
brother  Hill,  before  he  left  the  court,  came  to  the  same 
conclusion. 

Blackburn,  J. — The  general  rule  as  laid  down  in 
Hex  v.  Wilts  is,  that  the  court  who  are  to  try  the 
appeal  have  an  incidental  authority  to  adjourn  it  when 
once  properly  lodged,  if  it  be  necessary  for  the  advance- 
ment or  convenience  of  justice,  and  that  the  sessions 
are  to  judge  of  the  proper  occasion  for  doing 
so.  The  question  now  raised  is,  whether  it  is 
impossible  that  the  sessions  can  determine  that  it 
is  for  the  advancement  of  justice  that  they  can  adjourn 
it  No  doubt,  after  an  appeal  is  once  commenced,  it 
would  be  very  inconvenient  to  adjourn  it,  and  therefore 
those  who  have  the  power  to  adjourn  should  pause  be- 
fore adjourning!  But  I  cannot  see  any  decision  which 
prohibits  this.  Whether  or  not  in  the  present  case 
there  was  sufficient  ground  for  adjourning  I  will  not 
My ;  but  I  may  say  that  in  general  it  ought  to  be  exer- 
cised with  very  great  caution.  There  may  be  cases, 
uch  as  a  witness  being  taken  ill,  or  its  being  discovered 
that  the  other  side  have  been  guilty  of  malpractices,  in 
which  it  would  be  very  proper  to  adjourn.  In  the  case  of 
Bex  v.  Reading,  it  would  appear  that  the  justices  had 
part  heard  the  case,  and  then  had  adjourned  it  to  ask 
the  opinion  of  the  judges  of  assize.  The  case  was  then 
taken  up  by  a  subsequent  court  of  quarter  sessions.  I 
hope  it  will  be  understood  that  the  power  of  adjourn- 
ment should  be  very  sparingly  exercised,  (a) 

Judgment  for  the  resps. 


Kkg.  v,  Thb  Governors,  &a,  of  the  Licensed 
Victuallers'  Society. 

Poor-rate-School  of  the  Licensed  Victuallers' Society 
— RateabUity  of. 

The  school  of  the  Licensed  Victuallers'  Society  is  esta- 
blishtd  under  Royal  charter,  and  is  of  a  purely  cha- 
ritable character,  no  profits  being  derived  from  it. 
There  is,  however,  a  large  hall  in  the  building  in 
ukich  the  quarterly  and  other  meetings  of  the  society 
ere  held: 

Eda\  that  there  is  a  beneficial  occupation,  and  that 
the  building  is  liable  to  be  assessed  to  the  poor-rate. 

(a)  Ooekbarn,  J.  was  absent  through  indisposltloa,  and 
Bn,  J-  had  gone  to  chambers  pending  the  arguments. 


This  was  a  case  which  reserved  the  question  of  whe- 
ther or  not  the  school  of  the  Licensed  Victuallers' 
Society,  in  Kennington-lane,  is  exempt  from  being 
assessed  to  the  rate  for  the  relief  of  the  poor.  The 
school  was  established  by  Royal  charter,  and  is  of  a 
purely  charitable  character,  no  profits  whatever  being 
derived  from  it.  It  appeared,  however,  that  there  is  a. 
large  hall  in  which  the  quarterly  and  other  meetings  of 
the  society  are  held.  The  rate  was  appealed  against 
upon  the  ground  that  there  was  no  beneficial  occupation. 

Huddleston,  Q.C.  appeared  for  the  apps.,  and  argued 
that  there  was  no  beneficial  occupation,  and  so  the 
premises  were  not  liable  to  be  rated:  (JR.  v.  Waldo, 
Cald.  358 ;  JR.  v.  Agar,  14  East,  256;  R.  v.  Wilson, 
12  A.  &  £.  94 ;  R.  %v.  Temple,  2  E1L  &  B.  ;  R,  ▼. 
Baptist  Infirmary  Society,  10  Q.  B.  889 ;  R.  v.  Story, 
12  A.  &  £.  84.) 

Lush,  Q.C.  (Knapp  with  him)  in  support  of  the  rate, 
were  not  called  upon. 

Crompton  J. — It  is  impossible  to  contend  in  this 
case  that  where  a  society  whose  main  object  is  private 
benefit  to  their  own  members,  keep  the  building  for 
that  purpose,  and  hold  their  meetings  there,  that  it  is 
not  liable  to  be  assessed  to  the  poor  rate. 
.  Hill  and  Blackburn,  JJ.  concurred. 

Judgment  for  the  resps* 


Saturday,  April  27. 

Reg.  on  the  prosecution  of  the  Town  Council  of 
Birmingham  (resps.)  v.  The  Birmingham  Water- 
works Company  (apps.). 

Rate — Land  covered  wtth  voter — Reservoirs —  Water- 

pipes. 

By  the  Birmingham  Improvement  Act  1851  the  town 
council  are  empowered,  by  clause  128,  to  make  and 
levy  a  rate  to  be  called  "  the  Borough  Improvement 
Rate,"  upon  any  person  who  occupies  any  house, 
shop,  £c,  except  as  thereinafter  excepted,  according 
to  the  full  net  annual  value  thereof  respectively; 
and  by  clause  129  it  is  provided  that  "  the  occu- 
piers of  any  land  covered  with  water"  £c.,  shall  be 
rated  in  respect  of  the  same  at  one-fourth  part  only 
of  the  net  annual  value: 


Held,  that  a  reservoir  of  a  water  company 
within  the  proviso,  but  that  water-pipes  did  not. 
This  was  a  ease  stated  by  the  Recorder  of  Birming- 
ham,  upon  an  appeal  tried  before  him,  against  an  assess- 
ment of  the  apps.  to  the  borough  improvement  rate.  • 
It  appeared  that  the  company  were  incorporated  by 
the  7  Geo.  4,  c  109  (local),  for  the  purpose  of  con- 
structing waterworks,  and  to  supply,  by  means  of  aque- 
ducts, pipes,  mains  and  reservoirs,  the  town  of  Birming- 
ham, &c,  with-  water.    The  company,  in  pursuance  of 
their  Act,  made  a  large  reservoir  covering  about  eighteen 
acres  of  land.    They  also  constructed  a  smaller  reser- 
voir, and  from  this  reservoir,  which  is  supplied  from 
the  larger  one  by  means  of  underground  pipes  they 
supplied    the    town.      The    company    subsequently 
obtained  another  Act,  the  18  Vict,  c    34   (local), 
by   which  the    former   one    was    repealed,    and  in 
which    was    embodied     the    Waterworks    Clauses 
Act  1847  (10  Vict.  c.  17).    In  pursuance  of  this 
Act  the  company   proceeded    to  construct  new  re- 
servoirs and  lay  down  new  mains  and    pipes.    .By 
the  Birmingham  Improvement  Act   1851,  in  which 
the  10  &  11  Vict,  c  34  (the  Towns  Improvement 
Clauses  Act  1847),  bo  far  as  relates  to  sects.  167 
to  184,  both  inclusive,  is  incorporated,  the  town  council 
is  empowered  by  clause  128  to  make  and  levy  a  rate  to 
be  called  "  the  Borough  Improvement  Rate"  upon  every 
person    who    occupies  any  house,  shop,  warehouse, 
counting-house,   coach-house,    stable,    cellar,    vault, 
building,    workshop,  manufactory,   garden,  land,  or 
tenement  whatsoever,  exoept  as  thereinafter  excepted 
within  the  limits  of  the  Act,  according  to  the  full  and 
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annual  value  thereof  respectively ;  and  by  clause  129  it 
is  provided  that  the  occupiers  of  any  land  covered 
with  water,  or  used  only  as  a  canal  or  towing-path 
for  the  same,  or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for  public  conveyance, 
shall  be  rated  in  respect  of  the  same  to  the  rates 
authorised  to  be  levied  by  this  Act,  at  one-fourth  part 
only  of  the  net  annual  value;  and  by  clause  131  the 
following  additional  clauses  of  the  Towns  Improve- 
ment Act,  namely,  the  156th,  and  163rd  to  166th,  both 
inclusive,  are  incorporated.  The  borough  improvement 
rate,  which  was  the  subject  of  the  appeal,  was  made  in 
pursuance  of  and  subject  to  the  provisions  of  the  said 
Act,  at  the  rate  of  St.  in  the  pound.  It  was  admitted 
that  the  company  were  rated1  to  the  full  extent  as 
houses,  &c,  and  not  at  one-fourth  part  of  the  net 
annual  value  of  the  reservoir,  pipes,  mains  and  other 
works  within  the  said  borough.  It  was  contended 
(and  the  case  was  stated  for  the  opinion  of  the  court 
thereupon)  that  the  reservoir  and  pipes  and  mains 
ought  to  have  been  rated  at  one-fourth  as  land  covered 
with  water. 

Lush,  Q.C.  (Field  with  him)  appeared  for  the 
resps.,  and  contended  that,  first,  as  regards  the  reser- 
voirs, they  ought  not  to  be  considered  as  "  land  covered 
with  water,"  such  words  evidently  applying  to  land 
naturally  covered  with  water,  and  not  to  land  artifi- 
cially covered  for  commercial  purposes,  and  that  the 
mention  of  "  canals"  shows  that  the  Legislature  meant 
this,  lor  if  they  had  intended  otherwise  they  would 
have  mentioned  M  reservoirs.**  Secondly,  as  regards 
the  pipes,  in  no  sense  could  they  be  considered  as 
"land  covered  with  water." 

Huddkston,  Q.C.  (Adams  with  him)  for  the  apps., 
argued,  first,  that  the  reservoirs  were  clearly  within 
the  words  "land  covered  with  water."  [Cbomp- 
tom ,  J. — What  do  you  say  to  the  pipes  ?]  Secondly, 
the  pipes  which  contain  water  come  under  the  same 
description,  and  that  it  matters  not  that  the  water 
itself  may  be  covered  with  land.  [Cromftoh,  J. — 
Then  a  gaspipe  would  be  "  land  covered  with  gas !"] 

Cockburn,  G.  J. — This  case  is  very  clear.  There 
is  no  doubt  that  the  reservoir  is  "  land  covered  with 
water."  The  argument  addressed  to  us  by  the  resps. 
upon  the  point  would  have  been  a  very  good  one  for  the 
committee  upon  the  Bill,  but  it  is  dear  that  the  words 
used  bring  the  reservoirs  within  the  meaning  of  the 
Act  As  regards  the  pipes,  they  are  only  the  medium 
of  conveying  the  water  from  the  reservoir,  and  are  not 
privileged. 

Gromfto*  and  Hill,  JJ.  concurred. 

Case  seat  back,  with  the  opinion  of  the  court  that 
the  rate  should  he  amended  ae  regards  the 
reservoirs,  ond  to  stand  as  regards  the  pipes. 

Stkphknbon  (app.)  v.  Taylor  (resp.) 
Vehmteer  infantry—  Turnpike  toli  —  Exemption    3 

Geo.  4,  c.  126,  s.  32. 
A  member  of  a  corps  of  volunteer  infantry,  if  dressed 
m  the  uniform  of  his  corps,  and  having  his  arms, 
/urnisure  and  accoutrements,  according  to  the  regu- 
lations of  his  corps,  is  exempt  from  toll  when  passing 
through  any  turnpike-gate  in  a  carriage,  either  to 
or  from  any  place  appointed  for  and  on  the  days  of 
exercise,  inspection,  or  review,  and  this  notwith- 
standing the  carriage  is  em  hired  for  the  oc- 


This  was  a  case  stated  under  the  20  &  21  Vict 
e.  43,  by  one  of  the  metropolitan  polios  magistrates  as 
fellows: — 

"The  app.  in  this  ease  is  a  captain  in  the  1st 
Surrey  Bifle  Volunteers,  and  the  resp.  is  collector  of 
tolls  at  Kennington  turnpike-gate,  Surrey,  and  on  the 
12th  June  1860  the  resp,  appeared  before  me  to 
answer  the  oomplamt  of  the  app.,  "  for  that  he,  the 
«iid  resp*,  on  the  2nd  day  of  Juno  I860,  at  One  parish 


of  Lambeth,  &c,  being  then  and  there  the  collector  of 
tolls  at  a  certain  turnpike-gate  there  situate,  aid  t*» 
lawfoHy  demand  and  take  of  and  from  one  George 
Hodgkms,  the  sum  of  three  pence  as  and  lor  tofifbra 
carriage  drawn  by  one  horse  then  passing  throngs  the 
said  gate,  the  said  George  Hodgkms  being  then  tod 
there  exempt  from  the  payment  of  such  toft  by  reason 
that  the  said  carriage  was  then  and  there  conveying 
volunteer  infantry,  and  the  said  George  Hodgkins  tin 
and  there  claiming  such  exemption,"  contrary  to  the 
provisions  of  the  statutes  3  Geo.  4,  c,  126,  s.  32,  and 
4  Geo.  4,  c  95,  a.  30  (the  General  Turnpike  Acta),  k 
was  proved  before  me  that  Hodgkins  was  a  volnnta 
belonging  to  the  before-mentioned  corps,  and  that  ta 
the  2nd  of  June  he  and  others  the  members  of  the 
corps  were  assembled  at  Kennington,  by  regimenal 
order,  for  "  marching  and  drill,*'  and  did  march  oat 
and  were  afterwards  dismissed  at  the  head-quarteri  of 
the  regiment,  at  Hanover-park,  Peckham;  that  Hodg- 
kins and  two  other  members  of  the  corps  there  hired 
a  hackney  carriage  and  proceeded  towards  home,  tad 
that  it  was  necessary  to  pass  through  Kennington  turn- 
pike-gate to  do  so.  There  was  no  one  else  in  the  cab, 
and  the  volunteers  were  dressed  in  their  uniform 
and  had  their  arms  and  accoutrements  aeoordiBg 
to  the  regulations  of  the  corps.  The  reap,  de- 
manded threepence  for  toll,  and  Hodgkms  daisied 
exemption,  which  the  resp.  refused  to  sllow,  aad 
Hodgkins  paid  the  amount  demanded.  Upon  the  part 
of  the  reap,  it  was  contended  that  the  carriage  was  set 
then  and  there  employed  in  conveying  vehmteer 
infantry  within  the  meaning  of  the  statute,  sod  that 
Hodgkins  was  not  entitled  to  exemption  from  paynest 
of  toll.  I  wss  of  opinion  that  the  exemption  did  sot  ex- 
tend to  carriages  used  by  members  of  a  volustev  ejorsi 
for  their  own  private  ease  and  convenience,  which  ap- 
peared to  be  the  case  on  the  occasion  in  question,  fast 
was  limited  to  carriages  used  in  performing  ease 
public  duty  requiring  the  use  of  a  carriage.  It  was 
agreed  that  the  nature  of  the  duty  to  be  performed  to 
give  the  exemption  was  shown  by  subsequent  words  a 
sect  3,  Geo.  4,  c  126,  s.  32,  and  that  if  the  volants* 
was  going  to  or  returning  from  any  place  appointed  fer 
and  on  the  days  of  exercise,  and  was  diessed  in  the 
uniform  of  his  corps,  and  had  his  arms,  furniture  aad 
accoutrements  according  to  the  regulations  of  such  corps, 
he  was  exempt  from  the  payment  of  toll;  but  looting 
carefully  at  these  words,  I  could  not  come  to  this  con- 
clusion. It  appeared  to  me  that  those  words  related 
only  to  the  exemption  of  horses  furnished  by  or  for  a 
person  belonging  to  a  corps  of  yeomanry  or  volunteer 
cavalry  or  infantry,  and  rode  by  him  on  the  occasion 
referred  to,  and  not  at  all  to  carriages.  That  is  the 
consideration  of  the  matter  I  was  confined  to  the  words 
"  carriage  conveying  volunteer  infantry,"  that  I  ** 
bound  to  put  a  reasonable  construction  upon  thou 
words,  in  accordance  with  other  provisions  in  **•**" 
turn  relating  to  the  exemption  of  carriages  when  o*» 
by  the  regular  forces  of  the  kingdom;  and  that  if,  ends: 
the  circumstances  of  the  case  before  me,  the  parties 
were  exempt,  any  carriage  with  any  number  of  hoxsa, 
and  under  any  circumstances  whatever,  so  long  as  thi 
person  in  whose  employment  it  was  belonged  to  a  vorav 
teer  corps  would  be  alike  exempt,  which  1  thought  eoild 
not  be  intended,  wherefore  I  dismissed  the  inforsa- 
tion." 

By  the  32nd  section  of  3  Geo.  4,  c  I?6,certiiB 
exemptions  from  toll  are  enacted  (wafer  ofia).— h^r 
for  any  carriage  conveying  volunteer  infantry,  or  for 
any  horse  furnished  by  or  for  any  person  be)oogifl|t° 
any  corps  of  yeomanry  or  volunteer  cavalry  or  infantrr, 
and  rode  by  him  in  going  to  or  returning  from  sojpj** 
appointed  for  and  on  the  days  of  exercise,  iMP***J 
or  review,  or  on  other  public  duty,  provided  that  ts» 
person  shall  be  dressed  in  the  uaifona  of  hiaoorps,^ 

shall  have  his  arms,  furniture  and 
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cording  to  the  regulations  of  such  corps,  at  the  time  of 
chiming  the  exemption." 

Garth  appeared  for  the  app.t  and  contended 
that  the  magistrate  was  wrong,  for  that  the  exaction 
of  the  toll  was  illegal,  the  carriage  being  exempt  as 
conveying  members  of  volunteer  corps. 

bstk,  Q.C.  (with  him  Levy)  was  called  upon, 
and  he  argued  that  there  was  no  exemption  in  sue 
a  cast,  for  that  the  words  "  any  carriage  conveying 
wlnntary  infantry "  most  be  taken  to  mean  a  car- 
riage employed  in  the  public  service ;  that  the  ex- 
emption from  toll  of  the  regular  army  by  the 
Mutiny  Act  does  nat  extend  to  any  hired  or  private 
vehicle. 

Cockburjt,  C.J. — I  am  of  opinion  that  the  decision 
of  the  magistrate  was  erroneous,  and  that  he  ought  to 
hare  decided  in  favour  of  the  complainant;  the  case, 
therefore,  will  be  remitted  to  him,  with  our  opinion 
upon  it.  Upon  looking  carefully  at  the  Turnpike  Act, 
I  am  of  opinion  that  a  carriage  bond  fide  employed  in 
oonvejing  volunteer  infantry  to  a  place  of  exercise,  and 
bringing  them  back,  is  entitled  to  exemption.  The 
carriage  must  be  employed  substantially  in  the  con- 
TPTance  of  the  fare.  The  act  of  a  volunteer  riding 
upon  a  public  conveyance  would  not  cause  it  to  be 
exempt,  and  I  think  that  if  bond  fide  occupied  by 
roianteers,  the  mere  accidental  circumstance  of  a  per- 
son not  a  volunteer  riding  in  it  would  not  deprive  it  of 
its  exemption,  nor  would  a  public  carriage  be  exempt 
merely  because  volunteers  were  riding  in  it.  Much 
doubt  has  arisen  in  consequence  of  the  faulty  punctua- 
tion in  the  published  copy  of  the  statute.  Attention 
has  been  called  to  the  case  of  the  regular  army ;  but 
there  is  an  obvious  distinction  between  the  volunteers 
vbo  gire  up  a  portion  of  their  valuable  time,  and  the 
regular  army,  whose  whole  time  is  at  the  disposal  of 
the  public.  The  Legislature,  for  the  purpose  of  en- 
ooragiiig  these  useful  bodies,  have  given  them  an 
exemption  which  it  did  not  think  it  necessary  to 
confer  on'  the  regular  army.  I  think,  therefore, 
the  exemption  applies  to  such  a  case  where  the  volun- 
teers were  actually  returning  from  exercise. 

Crouton  and  Blackburn,  JJ.  concurred. 
To  be  remitted  back  to  the  magistrate  with  the 
opinion  of  the  court. 


V.    0.    STUABT'S    COURT. 

bporttd  by  Jakes  B.  Davidson.  Esq.,  of  Lineolu's-lnn, 
Barrlster-at-Law. 

Monday,  April  29. 
Brock  v.  Kkllock. 

Medical  law— Proof  of  Kve  birth— Respiration  and 

puliation. 

ty°*  o  question  of  whether  a  child  was  still-born,  or 
vhtther  it  was  born  alive  and  died  shortly  after  its 
Mrth,  the  accoucheur  who  delivered  the  mother  gave 
evidence  that  he  fell  the  child  move,  and,  after  it  was 
k*"*,  he  felt  a  slight  pulsation  of  the  funis;  also 
h*1he  chest  of  the  child  was  arched.  He  did  not, 
**ice,  however,  any  movement  of  the  chest  subse- 
Vtntto  the  chiltTs  birth. 

border  to  establish  legal  proof  that  a  child  was  born 
^wc,  it  is  not  invariably  necessary  to  show  that 
^piration  has  taken  place, 

A  juyfe  vital  act,  such  as  the  beating  of  the  heart  of  the 
infant  after  separation  from  the  motlter,  is  a  better, 
weave  a  more  easily  defined,  proof  of  live  birth 
jta*  any  amount  of  undefined  respiratory  action. 
The  sole  question  in  this  suit  was,  whether  a  child 

*«  or  was  not  bora  alive. 
Thomas  Corral,  of  Sheerness,  by  his  will,  dated  the 

**  Oct  1825,  gave  all  his  estate  and  effects  on  trust 

far  his  widow  for  life,  and  after  his  death  for  his  son 

"onus  Corral  and  his  daughter  Elizabeth  Sarah  Cor- , 
[Mao.  Caa] 


ral,  in  equal  shares,  as  and  when  they  should  attain 
the  age  of  twenty-one. 

Testator  died  in  1827.  Both  tbe  children  attained 
twenty-one.  On  the  16th  March  1841  Thomas  Corral 
the  son  married  the  pit  Harriet  Elizabeth  Beresford 
Brock,  then  H.  £.  B.  Patey,  spinster.  Thomas  Corral 
the  son  died  on  the  25th  July  1842,  intestate,  leaving, 
as  the  pits,  alleged,  one  child  only  surviving.  This 
child  was  a  female,  and  was  an  infant  en  ventre  sa 
mere  at  the  time  of  the  death  of  Thomas  Corral  the 
son.  It  was  bom  on  the  22nd  March  1843,  and  died, 
as  the  pits,  alleged,  a  few  hours  after  its  birth. 

'The  female  pit,  who  had  since,  viz.  on  the  9th 
July  1859,  married  the  other  pit  Samnel  Brock,  claimed 
— or  her  husband  in  her  right  claimed— to  be  entitled 
to  ene  moiety  of  the  trust-estate,  i.  e,  to  the  whole  of 
her  late  husband's  share  in  the  trust-estate,  as  the 
legal  personal  representative  of  her  late  husband,  and 
of  her  deceased  daughter. 

The  deft  John  Kellock  had  married  Elizabeth 
Sarah  Corral,  the  testator's  daughter.  She  died  in 
1851.  Elizabeth  Corral,  the  testator's  widow,  died  on 
the  5th  April  1860.  Letters  of  administration  to  the 
estate  of  the  testator's  widow  were  granted  to  the  deft., 
and  through  her  he  was  also  the  legal  personal  repre- 
sentative of  tbe  testator. 

The  deft  Kellock  had  also  administered  to  the  estate 
of  his  wife.  He  said  he  believed  that  the  child  of  Mrs. 
Corral,  which  died  on  the  22nd  March  1843,  was  still- 
born. If  that  were  so,  the  female  pit  would  be  entitled 
to  only  one  moiety  of  her  husband's  share  as  his 
widow ;  and  the  other  moiety  of  the  share  of  Thomas 
Corral,  the  son,  would  belong  to  the  deft,  as  repre- 
sentative of  his  widow,  the  sister  and  sole  next  of  kin 
of  Thomas  Corral  the  son. 

The  suit  was  for  administration ;  a  decree  had  been 
made,  and  inquiries  directed,  and  the  contest  turned 
mainly  upon  the  medical  evidence. 

Dr.  Freeman,  surgeon,  who  delivered  the  child's 
mother,  said :  "  I  verily  believe  the  child  was  born 
alive.  When  it  was  born  it  was  very  weak,  and  I  had 
great  doubts  whether  I  could  save  its  life.  When  I 
believe  that  a  child  was  born  alive,  I  always  place  it  in 
warm  water,  which  I  never  do  when  it  is  still-born. 
Believing  the  child  to  be  born  alive,  I  placed  it  in  warm 
water  according  to  my  usual  practice,  and  used  other 
means  to  sustain  its  vitality,  but  without  success.  I 
should  not  have  adopted  these  measures  had  the  child 
been  born  dead." 

Mrs.  Fowell,  widow,  who  was  present,  said  that 
about  half  an  hour  after  the  birth,  she  went  into  the 
room  to  which  the  child  had  been  taken.  She  found  it 
was  in  a  warm  bath ;  its  eyes  were  wide  open,  and  she 
was  particularly  struck  with  their  brightness  and 
beauty.  She  remembered  calling  the  nurse's  attention 
to  them.  They  had  all  the  appearance  of  life  in  them. 
She  then  believed,  and  still  believed,  that  at  that 
period  the  child  was  alive.  She  afterwards  saw  the 
child  in  its  coffin,  when  the  eyes  were  closed. 

Mrs.  Brock,  the  mother,  said  that  the  child  was  born 
alive,  and  up  to  the  period  of  its  birth  she  had  a  dis- 
tinct recollection  of  having  felt  the  child  to  be  alive. 
She  believed  the  child  survived  its  birth  only  two  hours. 

Dr.  Freeman  was  examined.  He  said :  "  It  was  Mrs. 
Corral's  first  confinement  and  she  was  very  ill.  I 
was  satisfied  that  the  child  was  alive.  I  am  quite 
sure  the  child  was  alive  immediately  before  the  last 
expulsive  effort.  I  felt  it  move,  and  after  it  was  born 
I  felt  a  slight  pulsation  at  the  funis.  It  is  not  un- 
usual for  a  child  not  to  cry  when  tbe  labour  has  been 
very  protracted.  The  child's  existence  became  sepa- 
rate from  the  mother  at  the  moment  that  I  divided 
the  funis,  and  I  felt  a  very  weak  pulsation  of  the  funis 
attached  to  the  child,  and  I  therefore  believed  it  to  be 
alive,  and  applied  methods  for  its  restoration.  I  gave 
up  all  hopes  of  saving  the  child  within  a  few  minutes. 

a  x 
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as  the  funis  had  gradually  ceased  to  pulsate.  This 
was  soon  after  it  was  pat  into  the  hath.  When  I  am 
not  satisfied  that  a  child  is  dead,  I  usually  order  it  to 
he  put  into  a  warm  hath,  and  sometimes  even  if  it  is 
still-born.  I  did  not  notice  whether  the  eyes  were 
closed  or  open,  and  I  did  not  notice  that  the  eyes  were 
very  bright  or  very  beautiful  when  in  the  bath.  .  .  . 
I  did  not  observe  that  the  child  breathed  or  moved 
alter  it  was  born ;  my  attention  was  directed  to  re- 
storing its  vitality,  as  there  was  still  a  feeble  action 
going  on  at  its  funis.  This  feeble  pulsation  of  the 
funis  clearly  showed  circulation  was  going  on  in  the 
child  independent  of  the  mother.  Although  I  did  not 
notice  that  the  child  breathed,  I  believe  it  was  quite 
capable  of  breathing,  from  the  pulsation  which  I  felt 
at  the  funis.  I  believe  the  child  was  alive  several 
minutes  after  it  was  separated  from  its  mother,  and 
that  it  died  from  the  severity  of  the  labour.'* 

Dr.  Freeman  was  again  examined.  He  said  there 
were  a  variety  of  reasons  besides  that  of  the  funis 
having  pulsated  at  the  time  he  divided  the  child  from 
the  mother,  which  induced  him  to  believe  that  the 
child  was  living.  One  reason  was,  the  certainty 
that  the  child  moved  one  minute  before  it  was  born  ; 
the  great  flexibility  of  every  joint  and  part  of  the 
child;  there  not  being  the  slightest  rigidity,  and  the 
chest  being  fully  developed  and  arched,  which  was  a 
strong  evidence  of  its  having  breathed.  The  arching 
of  the  chest  was  always  considered  evidence  of  the 
child  having  breathed ;  when  the  chest  was  flat,  it  was 
evidence  that  the  child  had  not  breathed.  The  child's 
chest  was  arched  at  its  birth ;  he  noticed  no  movement 
of  the  chest  afterwards.  There  was  a  marked  distinc- 
tion in  the  child's  countenance  and  appearance  dif- 
ferent to  what  it  was  when  it  was  placed  in  the  bath. 
He  should  not  expect  to  see  any  change  in  a  child  that 
was  dead-born,  but  he  should  in  a  child  that  was  born 
alive.  The  countenance  and  pulsation  in  the  funis  was 
an  indication  that  infant  circulation  was  going  on  in 
the  heart  of  the  child.  He  considered  pulsation  one  of 
the  principal  evidences  of  life.  You  could  not  have 
breath  without  circulation,  neither  could  you  have  con- 
tinued circulation  without  breath  and  without  life.  He 
never  particularly  noticed  its  breathing,  but  he  had  no 
doubt  of  its  breathing — ho  meant  after  its  birth.  It 
was  usual  in  practice  to  wait  until  the  child  had 
breathed,  before  the  cord  was  divided.  He  had  no 
doubt  of  the  child's  breathing,  by  his  having  followed 
his  usual  practice. 

Dr.  Robert  Lee,  of  No.  4,  Savfle-row,  physician, 
deposed,  that  having  read  Dr.  Freeman's  evidence,  he 
had  no  hesitation  in  declaring  it  to  be  his  opinion  that 
In  this  case  the  child  was  not  born  alive.  He 
founded  his  opinion  on  the  following  circnmstanceA, 
vis. : — "According  to  both  Scotch  and  English  law,  a 
child  cannot  be  said  to  be  born  alive  unless  it  breathes. 
If  the  funis  of  the  child  is  felt  pulsating  while  the  foetus  is 
within  the  nterus,that  is  held  by  all  medical  men  to  be  a 
proof  that  the  child  is  alive  before  its  birth  ;  whereas, 
if  the  funis  has  ceased  pulsating,  the  conclusion  is  that 
the  child  is  dead.  The  pulsation  of  the  funis  con- 
tinning  after  birth,  proves  that  the  child  is  alive 
in  the  same  sense  as  it  was  before  birth.  I  mean  by 
that,  that  the  child  has  a  sign  of  uterine  life  still  ex- 
tant ;  but  the  pulsation  does  not  prove  that  the  child 
is  alive,  because  another  function  of  life  is  required  to 
constitute  life,  viz.  that  of  respiration.  The  pulsation 
of  the  cord  is  a  symptom  that  there  is  that  continuing 
circulation  of  the  heart  which  has  sustained  the  life  of 
the  child  while  in  the  mother's  womb ;  but  before  a  child 
can  be  said  to  possess  independent  life  it  must  respire. 
The  circulation  of  the  heart  would  induce  respiration, 
and  without  it  respiration  cannot  take  place.  The  cir- 
culation of  the  heart  forms  only  one  symptom  of  life, 
and  that  a  minor  symptom ;  and  respiration  must 
*wm  before  a  child  can  be  said  to  live.    The  gradual 


cessation  of  pulsation  in  the  funis  is  what  1  should 
expect  to  find  m  a  child  that  had  been  so  weakened 
during  the  labour  as  in  this  instanre,  and  shows  that 
the  circulation  of  the  heart  was  so  weak;  and  tin 
remains  of  uterine  life  so  feeble,  as  to  be  unable  to 
induce  respiration.  The  heart  may  act,  and  in  tome 
creatures  does  act,  many  hours  after  it  has  bees  eat 
out]  of  the  body,  and  although  the  body  is  setoaflr 
dead.  For  these  reasons  I  say  that  circulation  of  the 
heart  is  not  alone  a  sufficient  sjmptum  of  life,  but 
there  must  also  be  the  essential  symptom  of  respm- 
tion  which  Dr.  Freeman  swears  was  absent  in  this 
case."  As  to  the  remaining  symptoms,  Dr.  Lee  amid : 
"  First,  as  to  the  certainty  that  the  child  moved  one 
minute  after  its  birth,  it  has  always  been  held  that 
the  fact  of  uterine  life  would  not  establish  extra-utehte 
life,  especially  as  in  the  cases  of  primiparous  females 
the  labour  is  frequently  so  severe  that  a  child  who  is 
fully  alive,  so  far  as  uterine  life  is  concerned,  is  perfectly 
dead  before  its  final  expulsion  from  the  mother.  Second!}-, 
as  to  there  being  no  rigidity  of  the  body,  I  shouldnot 
expect  to  find  rigidity  of  the  body  until  after  a  consider- 
able period  had  elapsed  after  death.  Thirdly,  at  to 
the  chest  being  arched,  if  this  is  meant  to  convey  ibt 
symptom  of  respiration  after  birth,  the  description  ©f 
the  child  cannot  be  correct,  as,  if  the  child  repov-i 
after  birth,  Dr.  Freeman  must  have  observed  son* 
movement  of  its  chest,  which  he  swears  he  did  net 
If  the  chest  was  arched  at  birth,  and  no  movement  of 
the  chest  was  observed,  it  must  hare  been  a  ease  wbea 
the  child  endeavoured  to  respire  before  final  erpnbwn 
from  the  womb." 

Dr.  Bamsbotham,  of  No.  8,  Portman-aquare,  physi- 
cian, deposed  that,  having  read  Dr.  freeman's  evidence, 
he  had  no  hesitation  in  swearing  positively  that,  if  no 
other  symptoms  of  life  could  be  proved  than  thine 
which  had  been  mentioned  by  Dr.  Freeman,  the  child 
must  be  pronounced  to  have  been  still-born.  UI  bare 
always,  and  still  do,  draw  a  great  distinction  between 
intra- uterine  and  extra-uterine  life,  and  I  dote  far 
the  following  reasons.  When  a  child  is  born,  if  Bring, 
it  enters  on  a  new  phase  of  existence,  &c  The  com- 
mencement of  the  function  of  respiration  is  uoivemDr 
considered  as  heralding  the  entrance  into  life,  anda 
child  that  has  never  breathed  is  said  to  be  still-bora. 
To  constitute  a  live  birth,  then,  the  child  must  hue 
respired;  that  is  to  say,  it  most  have  taken  npoa 
itself  the  performance  of  those  functions  which  will 
allow  it  to  exist  independently  of  its  mother.  1  cancot 
admit  that  a  few  feeble  pulsations  in  the  funis,  or  a 
twitch  of  the  lips,  or  even  the  movement  of  s  Kmh, 
would  be  sufficient  to  entitle  it  to  be  regarded  at  bom 
alive." 

Mr.  Godson,  of  Barnet,  surgeon,  said  he  aboaH 
have  certiSed  the  child  in  the  present  case  at  a  atfl- 
born  child ;  for  it  was  the  practice  amongst  medical 
men  to  certify  a  child  still-born  unless  it  had  been 
observed  to  breathe  after  death. 

Dr.  Tyler  Smith,  of  No.  7,  Upper  Giwsvenor-shtet, 
physician,  deposed  as  follows : — M  In  my  opinion  the 
fact  that  pulsation  was  observed  in  the  funis  or  um- 
bilical cord  after  delivery  is  a  physiological  proof  that 
the  child  in  question  was  not  born  dead.  The  posi- 
tion of  the  cord  proves  that  the  heart  of  the  child  w* 
still  beating,  and  the  circulation,  at  least  to  some  ex- 
tent, going  on.  This  is  wholly  incompatible  with  death. 
The  child  may  at  this  time  have  been  dying,  hot  most 
certainly  it  was  not  dead.  The  action  of  the  heart  is 
at  the  foundation  of  all  other  acts  of  vitality.  It  h* 
hence  been  called  by  physiologists,  *'  Primam  vbeas, 
nltimum  morions."  Ae  remarks  of  Dr.  Robert  I*  w 
the  contraction  of  the  heart  in  the  lower  animals, * 
fishes  and  reptiles,  after  the  removal  of  the  organs  fiwn 
the  body,  do  not  fairly  apply  to  the  heart  of  the  hnman 
infant  The  human  heart  has  neverbeen  seen  so  to  pntofe 
under  like  circumstances.    Even  m  the  cases  referrri 
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to,  the  contraction  of  the  heart  is  a  proof  that  vitality 
is  not  extinct.  I  do  not  consider  it  likely  that  Mr. 
Freeman  was  deceived  as  to  the  pulsation  of  the  funis : 
the  frequency  of  the  beat  of  the  foetal  heart  is  very 
different  from  the  pulse  of  the  accoucheur.  Mr.  Freeman 
speaks  of  it  as  a  positive  fact,  and  it  is  very  common 
for  the  heart  of  a  new-born  infant  to  beat  a  short 
one  after  birth  and  then  to  cease.  ...  In 
giving  a  certificate  of  still-birth  or  otherwise,  medical 
men  or  accoucheurs  do  not  consider  the  question 
of  whether  the  child  is  legally  alive  or  dead  at  or  after 
birth.  If  a  child's  heart  should  beat  forcibly  for  many 
minutes,  if  it  gasped  and  performed  the  movements  of 
respiration  again  and  again,  yet  if  it  died  within  a  few 
minutes  after  birth,  medical  men  would  consider  it  as 
still-born  and  certify  accordingly.  I  believe  there 
could  be  no  question  but  that  such  a  child  would  be 
considered  as  born  alive ;  a  distinction  therefore  must 
be  made  between  the  medical  and  legal  ideas  of  still 
birth  and  live  birth.  ...  It  is  clear  from  the 
cases  cited  in  Beck's  Medical  Jurisprudence,  to  which 
I  have  referred,  that  perfect  respiration  is  not  essen- 
tial to  legal  life ;  and  Mr.  Chitty  appears  to  depend 
more  upon  the  circulation  of  which  the  heart  is  the 
centre,  than  upon  respiration,  for  its  establishment.  It 
i»  for  legal  authorities  to  define  the  meaning  of  legal 
life ;  but  physiologically  there  can  be  no  question  that 
the  child  was  not  dead,  or  beyond  the  chance  of 
recovery,  as  long  as  the  heart  continued  beating.  It 
vis  therefore  alive  at  the  moment  of  birth,  and  subse- 
quently, according  to  the  testimony  of  Mr.  Freeman. 
I  submit  that  it  would  be  much  better  to  take  as  proof 
of  five  birth  a  single  vital  act,  such  as  the  beating  of 
the  heart  after  separation  from  the  mother,  which  can 
hardly  be  mistaken,  than  an  indefinite  amount  of  respi- 
ratory action,  which  must  always  be  doubtful  and 
difficult  of  proof  in  cases  where  the  child  dies  shortly 
after  delivery." 

In  an  affidavit  in  reply,  Mr.  Freeman  said  it  was  a 
mistake  on  Dr.  Lee's  part  to  have  stated  that  he  (Mr. 
freeman)  had  sworn  respiration  to  have  been  absent 
in  this  case ;  on  the  contrary,  he  had  said  he  had  no 
doubt  that  the  child  breathed  after  he  had  separated  it 
from  its  mother. 

Dr.  Taylor  (author  of  the  work  on  Medical  Juris- 
prudence), in  a  letter  addressed  to  Dr.  Lee  with  refe- 
rence to  this  case,  dated  the  27th  Feb.  last,  referring 
to  an  old  case  of  Fijh  v.  Palmer,  cited  in  1  Paris  & 
fonblanque,  225  ;  Jo^n  Gordon  Smith's  Forensic  Me- 
(fcine,  515;  and  1  Beck  Med.  Jur.  855,  10th  edit., 
*rote  as  follows : — "  Most  of  the  writers  differ  from 
ok,  and  think  that  the  child  should  have  been  (in  Fish 
r.  Palmer)  pronounced  dead.  But  this  depends  upon 
*hat  is  considered  to  be  real  and  absolute  death.  One 
fixes  on  the  cessation  of  the  action  of  the  lungs,  another 
°f  the  heart,  another  of  the  muscular  contractibility.  I 
am  of  opinion  that  in  a  case  of  this  kind  we  should 
not  affirm  that  a  child  is  dead  in  law  until  it  is  com- 
pletely dead  in  a  physiological  sense,  and  all  vital 
actions  have  ceased." 

Bacon,  Q.C.  and  Kartlahe  appeared  for  the  pits. 

Malms,  Q.C.  and  Hardy  were  for  the  deft. 

The  following  authorities  were  referred  to : — Under' 
*°°d  v.  Wing,  4  De  6.  M.  &  Q.  633 ;  Beck's  Med. 
Jar.  269;  Co.  Litt.  29  b  (n.). 

The  Vicb-Chawcbllor. — The  single  question  in 
this  case  is,  whether  this  child  was  born  alive.  The 
person  competent  to  speak  upon  the  subject  is  Dr. 
freeman,  who  attended  as  accoucheur  at  the  birth,  and 
vho  has  given  his  evidence  upon  oath  three  times  over 
so  cautiously,  yet  so  clearly,  that  I  am  of  opinion  he  has 
established  that  this  child  was  bom  alive,  and  was  not 
dad  at  the  time  when  it  was  separated  from  its 
pother.  The  affidavits  on  the  other  side  are  mere  cri- 
hasmt  upon  the  sworn  statement  of  Dr.  Freeman,  and 
whatever  may  be  the  ingenuity  of  these  criticism?,  they 


certainly  show  differences  of  opinion  between  medical 
men.  Dr.  Lee  and  Dr.  Bamsbotham  are  of  opinion 
that  unless  respiration,  which  is  one  of  the  vital  func- 
tions, be  proved  to  have  taken  place,  there  is  no  suffi- 
cient evidence  that  the  child  has  been  born  alive.  But 
Dr.  Freeman,  Dr.  Taylor,  and  Dr.  Tyler  Smith  are  of 
another  opinion,  and  I  think  upon  very  sound  grounds. 
A  proof  of  pulsation  and  of  action  of  the  heart  is 
much  more  easily  to  be  had,  and  is  a  thing  much  more 
clearly  a  subject  of  evidence,  than  a  proof  of  respiration. 
The  connection  between  circulation,  of  which  pulsa- 
tion is  evidence,  and  respiration  is  so  extraordinary, 
that  Dr.  Freeman  has  stated  that  even  Dr.  Lee  and  Dr. 
Bamsbotham  do  not  affect  to  controvert  that  the  func- 
tions of  respiration  and  circulation  must  necessarily  co- 
exist. But  respiration  is  a  thing  that  may  exist,  and 
yet  be  extremely  difficult  to  prove.  It  has  been 
clearly  proved  in  this  case  that  this  child  respired — 
that  is,  that  there  must  have  been  respiration  during 
parturition.  The  chest  was  arched.  None  of  the 
medical  gentlemen  whose  testimony  is  adverse  to  that 
of  Dr.  Freeman  affects  to  say  that  an  arched  chest  is 
not  a  clear  proof  that  respiration  has  taken  place. 
They  only  say  that  this  child  had  performed  the  func- 
tion of  respiration  during  the  period  of  parturition. 
Where  is  the  evidence  that  there  was  no  respiration  of 
any  the  faintest  or  most  imperceptible  kind,  after  the 
separation  of  the  funis  ?  None  of  them  venture  to 
swear  that  there  was  no  respiration.  Dr.  Freeman, 
who  speaks  with  extraordinary  caution,  says  that  he 
observed  no  movement  of  the  chest  after  the  separation 
of  the  funis  ;  but  that  he  believed  at  the  time  of  the 
birth,  and  still  believes,  that  the  child  was  alive,  from 
the  pulsation  of  the  cord.  Now,  in  order  to  prove  the 
existence  of  animal  life,  I  think  that  proof  of  the  per- 
formance of  one  clear  vital  function  is  enough.  I  think 
it  is  enough  to  prove  pulsation  in  order  to  prove  the 
existence  of  life ;  and  speaking  of  what  is  legal  evidence, 
I  cannot  adopt  the  view  of  Dr.  Lee  and  Dr.  Bamsbot- 
ham, whose  theory  is  that  unless  you  have  proof 
of  the  performance  of  three  functions  essential  to 
vitality,  you  have  no  proof  that  vitality  existed. 
They  say  that  respiration,  which  is  most  difficult  to 
prove,  is  a  clear  evidence  of  animal  life.  So  it  is. 
But  they  swear,  what  surprises  me,  that,  in  the  ab- 
sence of  clear  evidence  of  respiration,  clear  evidence  of 
pulsation  and  of  animal  motion  is  not  to  be  taken  as 
proof  of  the  existence  of  animal  life.  I  think,  speak- 
ing as  a  lawyer,  that  the  truth  lies  in  the  statement 
with  which  Dr.  Tyler  Smith  concludes  his  affidavit,  con- 
curring in  the  statement  of  Dr.  Taylor's  opinion,  which 
Dr.  Lee  has  had  the  candour  to  bring  forward.  The 
truth  lies,  I  think,  in  this  statement  of  Dr.  Smith : 
"  It  would  be  much  better  to  take  as  proof  of  live 
birth  a  single  vital  act,  such  as  the  beating  of  the 
heart  after  separation  from  the  mother,  which  can 
hardly  be  mistaken,  than  an  undefinable  amount  of 
respiratory  action,  which  must  always  be  doubtful 
and  difficult  of  proof  in  cases  where  the  child  dies 
shortly  after  delivery."  Therefore,  upon  the  whole, 
I  am  of  opinion  that  it  has  been  proved  satisfac- 
torily that  this  child  was  born  alive,  and  was  not  born 
dead. 

Upon  the  question  of  costs,  his  Honour  said  he  had 
already  stated  his  disapprobation  of  the  course  taken  by 
the  pits.  They  omitted  to  give  the  deft,  the  name  of 
the  accoucheur,  or  to  supply  other  information  whereby 
the  truth  might  be  ascertained,  until  after  the  bill  was 
filed.  His  Honour  disapproved  also  the  amount  of  costs 
which  had  been  incurred ;  therefore,  upon  the  best  con- 
sideration, he  meant  to  dispose  of  the  costs  in  the  fol- 
lowing way :  he  did  not  mean  to  give  the  pits,  costs 
out  of  the  fund  until  after  that  stage  in  the  suit  when 
Dr.  Freeman's  affidavit  was  filed.  The  pits.'  costs  after 
the  date  of  that  affidavit  would  he  taxed  and  paid  out 
of  the  entire  fund.    Up  to  that  point  the  deft  would 
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have  his  costs  oat  of  the  entire  fond,  and  no  costs 
after  that  date.  DtcUvratio*  accordingly. 

Solicitors  for  the  pits.,  Thomas  Baker,  agent  for 
H.  T.  and  A.  Smith,  Devonport. 

For  the  defc,  Parker,  Roohe  and  Parkers.- 


OOTJ&T  OF  QUEEN'S  BENCH. 

fieported  by  Jom  Thokpso*,  T.  W.  Sauwdbu,  and  C.  J>  B. 
Hxbtslst,  Eaqra,  Barristers  at-Law. 


Wednesday,  May  1. 

Reg.  v.  The  Overseers  of  Toxteth-park. 

The  Local  Government  Act   1858 — General  district 

rate — RateabUity  of  a  workhouse. 
Under  the  provisions  of  sect.   55  of  the  21  £    22 
Vict.  c.  98  (the  Local  Government  Act  1858),  which 
enacts  that "  general  district  rates  shall  be  made  and 
levied  upon  the  occupier  of  all  such  kinds  of  pro- 
perty ashy  the  laws  in  force  for  the  time  being  are 
or  may  be  assessable  to  any  rate  for  the  relief  of 
the  poor,"  a  parish  workhouse  is  assessable. 
This  was  a  case  stated  for  the  opinion  of  this  court 
under  12  &  13  Vict  c  45,  s.  11.    The  following 
were  the  principal  facts : — 

Toxteth-park  is  an  extra-parochial  place  separately 
maintaining  its  own  poor ;  part  of  it  lies  within  the 
boundary  of  the  borough  of  Liverpool,  and  the  other 
part  beyond  such  boundary,  and  such  last-mentioned 
part  is  called  the  rural  district  of  Toxteth-park.  Tox- 
teth-park and  certain  contiguous  parishes  were  for 
some  time  united  for  the  administration  of  the  poor-laws, 
called  the  Union  of  West  Derby;  but  in  consequence  of 
the  increase  of  the  population  Toxteth-park  was  in 
the  year  1857  separated  from  such  union,  and  since 
then  the  poor-laws  have  been  administered  and  the 
apps.  as  a  separate  board  of  guardians  elected  under 
the  provisions  of  the  7  &  8  Vict  c  101,  s.  66,  and 
poor-rates  made  in  respect  of  Toxteth-park  are  entire 
rates,  extending  over  the  whole  of  Toxteth-park.  In 
consequence  of  such  separation,  the  board  of  guar- 
dians of  Toxteth-park  purchased  a  large  piece  of  land 
situate  in  the  district  of  Smithdown-lane  hereinafter 
mentioned,  in  the  said  rural  district  of  Toxteth-park, 
and  erected  thereon  a  very  extensive  workhouse  and 
workhouse  hospital  for  the  poor  of  the  whole  of  the  said 
extra-parochial  places.  Toxteth-park  and  such  land  was 
before  and  until  the  time  of  such  purchase  not  assess- 
able to  any  rate  for  the  relief  of  the  poor.  Prior  to  the 
erection  of  such  workhouse  and  workhouse  hospital,  there 
was  no  sewer  in  the  said  district  of  Smithdown-lane, 
but  in  consequence  of  the  erection  of  such  workhouse 
and  hospital  tbe  resps.,  after  the  passing  of  the  Local 
Government  Act  1858,  commenced  and  made  a  sewer, 
being  a  work  of  a  permanent  nature,  under  the  powers 
given  to  them  by  the  Public  Health  Act  1848,  and 
the  Local  Government  Act  1858,  for  the  purpose  of 
draining  the  said  workhouse  and  workhouse  hospital, 
and  the  dwelling-bouses  within  the  said  district  of 
Smithdown-lane,  and  for  the  benefit  thereof  and  at  the 
request  of  the  apps.  the  resps.  have  given  permission  to 
the  apps.  to  enter  such  sewer  for  the  use  and  benefit  of 
such  workhouse  and  workhouse  hospital,  and  the  apps. 
have  accordingly  entered  such  sewer,  and  made  drains 
communicating  between  the  said  sewer  and  the  work- 
house and  hospital.  Prior  to  the  passing  of  the  Local 
Government  Act  1858  the  resps.  had,  under  the  88th 
section  of  the  Public  Health  Act  1848,  made  and 
levied  special  district  rates.  The  Bald  workhouse  and 
workhouse  hospital,  at  the  time  when  the  said  sewer 
rates  were  made,  were  in  fact  assessed  to  rates  for  the 
relief  of  the  poor  of  the  said  extra-parochial  place  of 
Toxteth-park,  out  whether  they  were  according  to  law 
assessable  to  such  rates  is  a  part  of  the  question  sub- 
mitted to  the  court 
By  the  8th  section  of  the  9  &  10  Vict  c  127, 


entitled  "  An  Act  for  the  improvement  of  the  sewerage 
and  drainage,  and  for  the  sanitary  regulation  of  the 
borough  of  Liverpool,"  after  reciting  that  the  powoi 
and  provisions  of  the  Act  of  the  5  &  6  Viet  c  105, 
entitled  "  An  Act  for  the  better  paving  and  improving 
the  streets  and  highways  within  the  extra-paroehiai 
place  of  Toxteth-park,  in  the  county  palatine  of  Lan- 
caster, and  for  the  sewerage  of  certain  parts  of  the 
said  place,  so  far  as  the  same  related  to  the  constroc- 
tion  and  repair  of  sewers,  drains  and  watercourses,  sad 
other  sewerage  purposes,  and  to  the  raising  of  mosey 
and  the  imposition  of  rates  for  the  last-mentioned 
purposes,"  were  confined  to  such  parts  of  the  said  extxi- 
parochial  place  as  lie  within  the  boundary  of  the  said 
borough,  &c  By  the  provisional  order  of  the  General 
Board  of  Heath,  dated  July  30,  1855,  the  PnhBe 
Health  Act  was  applied  to  the  parts  included  within 
the  boundaries  of  Toxteth-park,  as  defined  in  the  5  & 
6  Vict.,  and  the  commissioners  for  the  time  being 
acting  in  the  execution  of  the  said  local  Act  were  ap- 
pointed the  local  board  of  health.  After  the  erecties 
of  the  workhouse  and  hospital,  and  such  comnnmka- 
tion  had  been  made  by  the  apps.  into  the  said  sever, 
that  is,  on  March  6,  I860,  a  general  district  rate  vis 
made  and  published  by  the  resps.  for  the  district  at 
Smithdown-lane  aforesaid,  for  the  purpose  of  paying 
tbe  first  instalment  of  principal  borrowed  from  tat 
Royal  Insurance  Company,  at  the  rate  of  ninepenee  is 
the  pound,  and  in  that  rate  the  apps.  were  assessed 
for  the  said  workhouse  to  the  amount  of  37£  10s. 
upon  the  net  annual  value  of  1000JL  On  June  S, 
1860,  a  general  district  rate  was  made  by  the  tool 
board  of  health,  for  defraying  such  expenses  as  ire  by 
the  Public  Health  Act  1848,  and  the  Local  Govern- 
ment Act  1858,  charged  upon  that  rate,  at  tbe  rate  of 
Is.  lOd.  in  the  pound,  in  which  rate  the  apps.  were 
assessed  for  their  workhouse  to  the  amount  of 
9U  13s.  id.  upon  the  net  annual  value  of  lOOOt, 
and  for  their  workhouse  hospital  to  the  amount  of 
182.  6*.  8dL  upon  the  net  annual  value  of  2001 

The  apps.  contended  that  they  were  not  liable  to  be 
rated  to  the  said  several  rates,  on  the  ground  that  the 
resps.  are  only  authorised  to  levy  such  rstes  upon 
such  kinds  of  property  as  are  assessable  to  poor-rates, 
and  that  such  workhouse  and  hospital  bemgsfaute 
within  Toxteth-park,  and  not  being  united  with  other 
parishes  for  the  relief  of  the  poor,  is  not  a  kind  of  pro- 
perty assessable  to  the  poor-rate,  and  the  resps.  were  pre- 
cluded from  levying  the  several  rates  in  question  npc* 
the  said  workhouse  and  hospital.  The  resps.  contended 
that  the  said  workhouse  and  hospital  were  and  are  i 
workhouse  and  hospital  for  the  whole  district  of 
Toxteth-park,  both  within  and  beyond  the  boundaries 
of  the  said  borough  of  Liverpool,  and  were  and  are  by 
the  laws  in  force  for  the  time  being  assessable  to  rates 
for  the  relief  of  the  poor;  and  the  resps.  further  coo- 
tended,  that  even  if  the  court  should  be  of  opinion  that 
the  said  workhouse  and  hospital  are  not  assessable  to 
rates  for  the  relief  of  the  poor,  the  workhouse  sad 
hospital  are  assessable  to  the  said  rates,  or  one  of  them, 
as  the  rural  district  of  Toxteth-park  joins  only  a  por- 
tion of  Toxteth-park  aforesaid,  for  the  benefit  of  tbe 
whole  of  which  the  said  workhouse  and  hospital  vere 
and  are  erected.  The  question  for  the  opinion  of  the 
court  was,  whether  such  workhouse  is  properly  assess- 
able to  tne  said  several  rates  or  either  of  them. 

By  sect.  55  of  the  21  &  22  Vict,  c  93  (Ta» 
Government  Act),  after  repealing  the  88th  section  of 
the  Public  Health  Act  1848(11  &  12  Vict  c  63>ft* 
enacted,  "  that  the  general  district  rates  shall  be.  made 
and  levied  upon  the  occupiers  of  all  such  kinds  of  pro- 
perty as  by  the  laws  in  force  for  the  time  being  are  or 
may  be  assessable  to  any  rate  for  the  relief  of  the 
poor,"  &c. 

Welsby  (Baylis  with  him)  now  appeared  for  » 
rcsp&,  and  contended  that  the  worktaww  was 
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able,  for  that  it  came  within  the  description  of  property 

rateable  under  the  statute  of  43  Eliz.,  and  that  a  work- 

boose  has  been  held  to  be  exempt  from  being  rated  only 

when  built  in  the  parish  to  which  it  belongs,  upon  the 

ground  that  it  would  be  useless  to  rate  it,  when  the  sum 

assessed  most  afterwards  be  paid  ont  of  the  rate ;  an 

exemption  which  does  not  exist  when  it  is  built  in 

another  parish,  or  built  in  one  parish  for  a  union  of 

parishes:  (Reg.  ▼.  The  WaBmgford  Union,  10  Ad.  & 

£1L  S59;  Reg.  ▼.  Justices  of  HuU,  4  Ell.  &  Bl.  29 ; 

Governors  of  the  Bristol  Poor*.  Wait,  5  Ad.  &  £11. 1.) 

Overend,  Q.C.  (Aspinall  with  him)  for  the  apps., 

argued  that  the  workhouse  was  exempt  from  being 

rated,  the  55th  section  of  the  21   &  22  Vict,  c  98, 

miking  it  rateable  to  this  rate  only  where  it  would  be 

rateable  to  the  poor-rate,  and  that  the  workhouse  would 

not  be  liable  to  be  assessed  to  the  poor-rate ;  he  argued 

alio  that  the  workhouse  would  not  be  assessable  on 

account  of  being  devoted  to  public  purposes. 

Cockburn,   G.  J. — Two  different  views  may  be 
taken  of  the  55th  section — the  one,  that  it  refers  to  the 
kind  of  property,  the  other  that  it  refers  to  the  occu- 
pation.   It  is  clear,  however,  that  whatever  was  rate- 
able under  the  poor-rate  is  rateable  under  this  Act 
The  authorities  have  an  immediate  bearing  upon  the 
caw,  and  show  that,  as  regards  the  poor-rate,  when  the 
vorkhouse  for  two  parishes  is  locally  situated  in  one  of 
tbem,  it  is  liable  to  be  rated  in  the  one  where  it  is 
atoated.    I  think  the  case  is  not  only  within  the  words 
of  the  55th  section,  but  is  rateable  upon  the  soundest 
principles.  I  think  the  workhouse  was  therefore  rateable. 
Crompton,  J. — I  am  of  the  same  opinion.    I  think 
that  the  words  M  all  such  kinds  of  property,*'  point  out 
vbat  is  the   description    of   property  that  may  be 
assessed.    Now  I  think  this  is  the  kind  of  property 
that  may  be  assessed  to  the  poor-rate,  and  is  therefore 
liable  to  be  rated  to  the  rate  in  question. 

Hill,  J. — I  think  that  the  words  "  all  such  kinds 
of  property  as  by  the  laws  in  force  for  the  time  being 
are  or  may  be  assessable  to  any  rate  for  the  relief  of 
the  poor,"  apply  to  the  kind  of  property,  and  not  to  the 
nature  of  the  occupation. 
Blackburn,  J.  concurred. 

Judgment  for  the  raps. ;  rate  affirmed. 

Monday,  May  6. 
George  Cukkton  v.  Thb  Queen. 
Mictment — Game-laws — Sufficiency  of  allegation  of 
previous  convictions — 9  Geo.  4,  c.  69,  *.  l.(a) 


(a)  The  staL  9  Geo.  4,  c,  69,  s.  I,  enacts  that  "  if  any  per- 
*ri  shall,  after  the  passing  of  this  Act,  by  night  unlawfully 
take  or  destroy  any  game  or  rabbits  In  any  land,  whether 
open  or  inclosed,  or  shall  by  night  unlawfully  enter  or  be  In 
any  land,  whether  open  or  inclosed,  with  any  gun,  net. 
tnri&e,  or  other  instrument,  for  the  purpose  of  taking  or 
destroying  game,  such  offender  shall  upon  conviction  thereof 
btfore  two  Justices  of  the  peace  be  committed  for  the  tint 
offence  to  the  common  gaol  or  house  of  correction  for  any 
period  not  exceeding  three  calendar  months,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such  period 
•lull  find  sureties  by  recognisance,  himself  in  10 J.  and  two 
sureties  In  51.  each,  or  one  surety  in  1 01,  for  bis  not  so 
offending  again  for  the  space  of  one  year  next  following,  and 
la  case  of  not  finding  such  sureties  shall  be  further  imprisoned 
nd  kept  to  hard  labour  for  the  space  of  lix  calendar 
months,  unless  such  sureties  are  sooner  found ;  and  In  case 
nch  person  shall  so  offend  a  second  time,  and  shall  be 
thereof  convicted  before  two  Justices  of  the  peace,  he  shall 
te  committed  to  the  common  gaol  or  house  of  correction  for 
my  period  not  exceeding  six  calendar  months,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such  period 
nail  find  sureties  by  recognisance,  himself  in  SOZ  and 
*t>  sureties  In  lOi.  each,  or  one  surety  in  301,  for  his  not 
">  offending  again  for  the  space  of  two  years  next  following. 
iD&ln  ease  of  not  finding  such  sureties  shall  be  further  im- 
fisoaed  and  kept  to  hard  labour  for  the  space  of  one  year, 
inless  such  sureties  are  sooner  found ;  and  in  case  such  per- 
<--n  shall  so  offend  a  third  time,  he  shall  be  guilty  of  a  mis- 
>meanor,  and  being  convicted  thereof  shall  be  liable  at  the 
imetlon  of  the  court  to  be  transported  beyond  seas  for 
iven  years,  or  to  be  imprisoned  and  kept  to  hard  labour  in 
be  common  gaol  or  honse  of  correction  for  any  term  not 
xceedlng  two  yean." 


An  indictment  alleged  that  A.,  on,  $c,  at,  <fc.,  was 
duly  convicted  before  two  justices,  for  that  he  within 
six  months,  on,  #c,  by  night,  after  the  expiration 
of  the  first  hour  after  sunset,  and  before  the  begin- 
ning of  the  first  hour  before  sunrise— that  is  to  say, 
about  the  hour  of  five  o'clock  of  the  night,  #c,  did 
by  night  then  and  there  unlawfully  enter  a  certain 
close  of  land,  situate,  $c.,  with  agun,  for  the  pur- 
pose of  then  and  there  taking  and  destroying  game, 
contrary,  cf-c,  and  that  he  was  thereupon  then  and 
there  adjudged,  the  same  being  a  first  offence,  to  be 
imprisoned,  <fc,  for  three  calendar  months,  <fc. 
That  the  said  A.  afterwards,  on,  £c.,  at,  dV.,  was 
convicted  before  two  justices,  for  that  he  within,  <fc., 
on,  <fc.,  m  the  night  of  the  same  day,  dV,  by  night, 
unlawfully  did  enter  on  certain  inclosed  land,  <fe., 
with  certain  instruments  for  the  purpose  of  kitting, 
taking  and  destroying  game  thereon ;  this  being  his 
second  offence,  said  A.  was  then  and  there  adjudged 
to  be  imprisoned,  $c.  for  six  calendar  months,  <fc. 
That  the  said  A.  afterwards,  and  after  he  had  been 
twice  convicted  as  aforesaid,  within,  $c,  on,  £c.,  by 
night,  to  wit,  about  the  hour  of  two  o'clock  in  the 
night,  did  unlawfully  enter  certain  inclosed  land, 
$c.,  for  the  purpose  by  night  of  therein  taking  and 
destroying  game,  <fc. : 
Held,  that  the  first  and  second  convictions  were  suffi- 
ciently shown  to  justify  a  conviction  and  prolonged 
sentence  of  imprisonment  as  for  a  third  offence, 
under  9  Geo.  4,  c.  69,  s.  1,  and  that  the  other  aver- 
ments in  the  indictment  were  sufficient  to  sustain  the 
conviction. 

George  Cureton  was  indicted  at  the  Stafford  January 
quarter  sessions  1861,  under  9  Geo.  4,  c  69,  s.  1, 
for  a  misdemeanor  in  going  armed  by  night  for  the 
purpose  of  taking  game,  after  two  previous  convictions 
for  the  same  offence,  when  he  was  convicted  and  sen- 
tenced to  nine  calendar  months'  hard  labour. 

The  indictment  stated  that  George  Cureton,  on  the 
26th  Dec.  1854,  at  Wolverhampton,  in  the  county  of 
Stafford,  was  duly  convicted  before  three  of  her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Stafford,  for  that  he  the  said  George  Cureton,  within 
the  space  of  six  calendar  months  then  last  past,  to 
wit,  in  the  night  of  the  18th  Dec.,  in  the  year  afore- 
said, by  night,  after  the  expiration  of  the  first  hour 
after  sunset,  and  before  the  beginning  of  the  first  hour 
before  sunrise,  that  is  to  say,  about  the  hour  of  five 
o'clock  of  the  night  of  the  day  and  year  last  aforesaid, 
did  by  night  then  and  there  unlawfully  enter  a  certain 
close  of  land  situate  in  the  parish  of  Tettenhall,  in  the 
said  county  of  Stafford,  in  the  occupation  of  Lord 
Wrottesley,  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game,  contrary  to  an  Act 
passed  in  the  ninth  year  of  the  reign  of  his  Majesty 
King  George  the  Fourth,  entitled  "An  Act  for  the 
more  effectual  prevention  of  persons  going  armed  by 
night,  for  the  destruction  of  game."  And  the  said 
George  Cureton  was  thereupon  then  and  there  adjudged 
for  his  said  offence — the  same  being  his  first  offence— 
to  be  imprisoned  in  the  House  of  Correction  at  Stafford, 
in  and  for  the  said  county  of  Stafford,  and  there  kept 
to  hard  labour  for  the  period  of  three  calendar  months, 
and  at  the  expiration  of  such  period  to  find  sureties  by 
recognisance,  himself  in  the  sum  of  10L,  and  two 
sureties  in  the  sum  of  5/.  each,  or  one  surety  in  the 
sum  of  10/.,  conditioned  that  he  the  said  George 
Cureton  should  not  so  offend  again  for  the  space  of  one 
year  then  next  following,  and  in  case  he  should  not 
find  such  surety  or  sureties  as  aforesaid,  that  he 
should  be  further  imprisoned  and  kept  to  hard  labour 
for  the  space  of  six  calendar  months,  unless  such 
sureties  should  be  sooner  found. 

That  the  said  George  Cureton  afterwards,  on  the 
27th  Nov.  1858,  at  the  parish  of  Shiffnal,  in  the 
county  of  Salop,  was  duly  connoted  before  two  of,  hot 
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Majesty's  justices  of  the  peace  in  .and  for  the  said 
county  of  Salop,  for  that  he  the  said  George  Cureton, 
within  six  calendar  months  next  before  the  making  of 
the  information  on  which  the  said  conviction  on  the 
27th  Not.  1858  was  founded,  to  wit,  on  the  24th  Nov. 
in  the  year  aforesaid,  in  the  night  of  the  same  day,  at 
the  parish  of  Shiffnal,  in  the  said  county  of  Salop,  by 
night  unlawfully  did  enter  and  be  in  and  upon  certain 
inclosed  land  in  the  said  parish  of  Shiffioal,  in  the 
occupation  of  William  Henry  Slaney,  Esq.,  with 
certain,  instruments  for  the  purpose  of  killing,  taking 
and  destroying  game  thereon,  this  being  his  second 
offence  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  the  said  George  Cureton 
was  thereupon  then  and  there  adjudged  for  his  said 
offence  to  be  imprisoned  in  the  house  of  correction  at 
Shrewsbury,  in  tbe  said  county  of  Salop,  and  there 
kept  to  hard  labour  for  the  period  of  six  calendar 
months ;  and  at  the  expiration  of  snch  period  to  find 
sureties  by  recognisance,  himself  in  the  sum  of  20/. 
and  two  sureties  in  the  sum  of  102.  each,  or  one  mrety 
in  the  sum  of  201,  conditioned  that  he  the  said  George 
Cureton  should  not  so  offend  again  for  the  space  of  two 
years  then  next  following ;  and  it  was  further  adjudged 
that  the  said  George  Cureton,  in  case  he  should  not 
find  such  sureties  as  aforesaid,  should  be  further  im- 
prisoned and  kept  to  hard  labour  for  the  space  of  one 
year,  unless  such  sureties  should  be  sooner  found. 

That  the  said  George  Cureton  afterwards,  and  after 
he  had  been  so  twice  convicted  as  aforesaid,  and  within 
twelve  calendar  months  now  last  past,  to  wit,  on  the 
25th  Nov.  1860,  by  night,  to  wit,  about  tbe  hour  of 
two  o'clock  in  the  night  of  the  same  day,  did  un- 
lawfully enter  and  be  in  and  upon  certain  inclosed 
land  in  the  parish  of  Codsall,  in  the  county  of  Stafford, 
in  the  occupation  of  William  Fleming  Fryer,  for  the 
purpose,  by  night  as  aforesaid,  of  therein  taking  and 
destroying  game,  and  was  then  and  there,  by  night, 
unlawfully  in  the  said  land  with  a  certain  gun  and 
other  instruments  for  the  purpose,  by  night  as  afore- 
said, of  therein  taking  and  destroying  game,  against 
the  form  of  the  statute,  &c. 

To  this  indictment  the  said  George  Cureton  assigned 
errors.  First,that  the  second  conviction  in  the  said  indict- 
ment mentioned  is  bad  and  insufficient  in  law,  and  shows 
no  jurisdiction  in  the  justices  to  convict  and  adjudicate 
upon  the  said  George  Cureton,  as  therein  mentioned ; 
secondly,  that  tbe  first  conviction  in  the  said  indict- 
ment mentioned  is  bad  and  insufficient  in  law,  for  that 
it  does  not  show  with  sufficient  legal  certainty  that  any 
offence  had  been  committed,  and  that  itdoes  not  appear 
by  the  said  record  and  indictment  that  the  said  George 
Cureton  had  been  twice  dnly  convicted  before  two  jus- 
tices of  the  peace  of  so  offending ;  thirdly,  that  the 
matters  in  the  said  indictment  are  not  sufficient  in 
law  to  warrant  the  judgment  against  the  said  George 
Cureton,  now  given,  or  to  convict  him  of  the  misdemea- 
nor aforesaid,  &c 

Henry  Matthews  for  the  prisoner. — The  second  count 
in  the  indictment  is  bad.  There  must  be  shown  two 
good  and  valid  convictions  for  a  first  and  second 
offence,  and  this  record  does  not  show  any  valid  convic- 
tion for  a  second  offence.  On  the  second  conviction  no 
jurisdiction  is  shown  to  impose  an  imprisonment  of  six 
months,  inasmuch  as  no  valid  first  conviction  is  shown. 
[Cromptox,  J. — To  have  found  him  guilty  a  second 
time,  they  must  have  had  evidence  of  a  first  convic- 
tion.] If  the  conviction  were  before  the  court  on  cer- 
tiorari the  court  would  quash  it  as  bad  in  form ;  it 
would  have  satisBed  the  terms  of  that  conviction  that 
the  former  offence  was  an  assault.  [Hill,  J. — The 
conviction  is  set  out  according  to  its  legal  effect.  Why 
should  we  assume  it  to  be  bad?]  Because  the  court 
will    not   assume   anything    against    the   prisoner. 

eKKBUBV,  C  J. — If  the  second  conviction  were  bad, 
there  was  *  good  offence  shown  sjid  jurisdiction, 


and  it  has  not  been  brought  up  to  be  quashed,  would 
not  that  make  it  good  ?  Cromftoh,  J.— Aid  might 
it  not  be  amended  under  the  12  &  IS  Vict  c.  45,8. 7?] 
The  indictment  must  show  a  second  valid  con- 
viction. [Cockbubx,  C.J. — There  are  two  coo- 
victions,  neither  appealed  against.  Are  we  to  hj 
that  they  have  been  unduly  made?  Tbe  prisma 
not  having  chosen  to  appeal,  is  it  iacanbeat 
upon  us  to  say  that  either  m  invalid?]  In  trapes 
against  magistrates  the  court  used  to  hold  that  a  con- 
viction, if  bad,  though  unreversed  would  not  protect  the 
magistrate.  The  second  conviction  is  bad  for  ether 
reasons.  It  does  not  appear  that  it  was  for  as  offence 
under  the  Act;  it  says  merely  that  he  was  on  land  vita 
certain  instruments.  [Blackburh,  J.— Surety,  if 
the  instrument  had  been  named  it  would  have  ben 
good.  Any  possible  instrument  for  destroying  gase 
would  do.  Cromftoh,  J. — And  if  you  lay  est  in- 
strument you  might  prove  another.]  It  is  nutter  of 
law  what  instrument  is  within  the  statute.  [Bucs- 
bcrx,  J. — I  should  say  it  was  matter  of  fact.  Cock- 
burn,  C.  J.— Are  we  to  scan  with  the  greatest  taoV 
nical  nicety  each  word  of  this  conviction  ?]  Yes.  In 
criminal  cases  the  rule  is  as  strict  as  it  used  U  be  « 
special  demurrer.  Tbefirate»ovictkmisbad«tk*istft0- 
rity  of  Dames  v.  The  King,  10B.ec  C.  89.  ''Tatoad 
there1*  is  not  an  averment  of  being  then  by  night,  or  in  tie 
close,  and  "m^rt"  is  not  described  hi  tbe  words  ofue 
statute :  (Palsy  on  Convictions,  216 ;  As*. v.Juysoafc, 
13  L.  J.  65,  M.  C. ;  JBts  ▼.  AOem,  5  Buss,  k  By.  513; 
Fletcher  v.  Caltherpe,  6  Q.B.  880,  were  reform! 
to.) 
Alexander  Stavehy  Bu%  oantw,  was  not  cslkd  ca 
Cockbubjt,  C  J.— I  think  our  judgment  should  be 
for  the  deft  in  error.  The  principal  objection  »■»« 
to  the  second  conviction,  and  it  is  said  that  it  does  •* 
appear  on  the  face  of  the  indictment  that  ea  tse  set 
occasion  the  prisoner  was  convicted,  the  answer  to 
which  seems  to  me  to  be,  that  although  the  cootidwe 
is  not  set  out  in  hoc  verba,  all  is  shown  that  is  mm- 
sary.  The  indictment  sufficiently  states  a  jorwfc- 
tion  in  the  magistrates  to  punish  for  a  second  ofa» 
and  the  requirements  of  the  Act  of  Parhaneit  srf- 
ficiently  appear  to  have  bean  satisfied.  The  other 
points  have  been  disposed  of  in  the  course  of  the  org*- 
ments.  The  statement  that  the  prisoner  did  by  sieM 
then  and  there  enter  is,  I  think,  amply  sufiewt 
There  will,  therefore,  be  judgment  for  tbe  deft,  is  en*. 
Cbomttox,  Hill  and  Blackbubjt,  JJ.  oncsnei 
Judgment  for  the  de/t  is  error. 


COURT  OF  COMMON  BENCH. 

Reported  by  Dakixl  Thomas  Evays  and  W.  Mats,  &**• 

Barristers-at-Law. 

June  1  and  2,  and  July  6. 

Dawes  v.  Hawktss.  

Trespass— Highway— Deviation /rem  Urn  of**?* 
User — Evidence  of  dedication  —Substuutea  «■>_ 

On  an  issue  raised  in  an  action  of  trespass,  emndss- 
sumjregit,  whether  then  was  a  hiahwsy  eeer  * 
pU:s  land,  there  was  evidence  that  there  had  bees* 
highway  over  adjoining  land,  which  wat**> 
aether  with  the  loan  in  quo,  an  open  comma.  /■£ 
thermore,  there  was  evidence  that  for  assay  J**** 
highway  was  obstructed  by  an  indoswre  WeoaBy***. 
on  such  common,  and  that  during  twenty  ytar$V 
thatperiod  the  public  had  deviated  ***^J** 
the  oUKnetfuay.by  going  outsidsthe>aXi*^> 
and  over  the  locus  in  quo.  The  track  thm***" 
afterwards  stopped  up  by  the  occupier  of  m  **■ 
building  a  watt  across  it;  and subsequent!*  **# 
road  was  reopened,  which  during  twenty-fat  f** 
had  never  been  used :  ^ 


Held,  per  Erie,  CJ.  and  Bytes,  /.  (l        ^^ 
Horns,  /.),  thai  then  «wno  •*•*■*  tf  •**""■ 
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of  the  road  over  the  locus  in  quo  to  the  public,  it 

iatisg  been  proved  that  the  deviating  track  was 

merited  by  the  public,  except  when  they  were  shut 

end  from  the  true  ancient  highway. 

This  was  an  action  of  trespass  for  breaking  and 
entering  certain  land  of  the  pit.  situate  in  the  parish 
of  Whitewell,  in  the  Isle  of  Wight,  and  near  to  a  certain 
boose,  land  and  premises  of  the  deft,  called  "  The 
Hermitage,"  and  for  pulling  down  and  destroying  a 
will  of  the  pit ;  and  also  for  cutting  down,  damaging 
md  destroying  the  trees  of  the  pit.  then  growing  and 
bong  in  and  upon  the  said  land. 

For  a  third  plea  the  deft  pleaded  that  before  and  at 
the  time  when,  &c  there  was  and  of  right  ought  to 
hare  been  a  certain  common  and  public  highway  into, 
orar  and  along  the  said  land  of  the  pit,  in  which,  &c. 
for  all  the  liege  subjects  of  our  lady  the  Queen,  to  go, 
return,  pass  and  repass  on  foot  and  with  horses  and 
other  cattle  at  all  times  of  the  day  at  their  free  will 
and  pleasure,  wherefore  the  deft.,  being  a  liege  subject 
of  our  lady  the  Queen,  and  having  occasion  to  use  the 
aid  way,  did  at  the  said  time  when,  &c.  enter  into  and 
upon  the  said  land  of  the  pit  and  along  the  said  high- 
way, then  using  the  same  as  he  lawfully  might  for  the 
cause  aforesaid,  and  because  the  said  wall  in  the 
declaration  mentioned  had  been  wrongfully  erected,  and 
was  then  standing  in  and  across  the  said  highway,  and 
obstructing  the  same,  and  because  the  said  trees  were 
planted  io  and  upon,  and  were  then  and  there  prevent- 
ing the  convenient  use  of  the  said  highway,  the  deft., 
io  order  to  remove  the  said  obstructions,  and  to  be 
enabled  to  pass  and  repass  along  the  said  highways, 
did  necessarily  pull  down  the  said  wall  and  also  remove 
the  laid  trees  from  the  said  highway,  doing  no  unneces- 
sary damage,  &c    Issue  thereon. 

At  the  trial  before  Martin,  B.t  at  Winchester,  at  the 
tat  spring  assizes,  it  appeared  that  thore  had  always 
been  from  the  time  of  legal  memory  a  highway  run- 
ning from  the  village  of  Whitewell  to  the  village  of 
Chale,  in  the  Isle  of  Wight,  and  that  the  highway 
passed  over  what  was  formerly  a  common  or  down 
land  belonging  to  a  Sir  Richard  Worsley,  and  after- 
wards to  the  Baroness  de  Villars.  About  1809  or 
1813  a  Mr.  Michael  Hoy,  who  was  the  owner  of  ad- 
ding property  called  the  Hermitage,  inclosed  a  part 
of  the  common,  including  a  portion  of  such  highway; 
Md  afterwards  down  to  the  year  1832  the  public 
passing  along  the  highway  deviated  in  consequence  of 
nch  incloeure  to  the  south  side  of  it,  and  went  over 
&**  part  of  the  common  which  subsequently  became 
the  pit's  garden,  and  for  the  alleged  trespass  on  which 
u*  piesent  action  was  brought  No  objection  appears 
to  hare  been  ever  made  to  this  encroachment  by  Mr. 
Kehael  Hoy.  In  1832  the  Hermitage  became  the 
peperty  of  Mr.  Barlow  Hoy,  who  made  some  planta- 
**  to  the  east  of  Michael  Hoy's  inclosure,  which 
till  farther  stopped  the  highway ;  and  he  formed  a 
&**  road  going  towards  the  south-west  and  away  from 
'*7  part  of  the  land  which  was  the  subject  of  this 
act*°n.  This  new  road  was  adopted  as  a  substitution 
f«  the  old  road,  and  from  that  time,  viz.  1832  to  1857, 
the  old  road  was  altogether  abandoned.  The  pit  pur- 
***<1  in  1844  from  the  Baroness  de  Villars  the  land 
•a  which  he  erected  the  garden  wall  mentioned  in  the 
•kkration,  and  which  land  had  been  the  downland  on 
the  south  side  of  and  adjoining  to  Michael  Hoy*B  in- 
™«nre.  At  the  same  time  the  trustees  of  Mr.  Bar- 
**  Hoy  purchased  from  the  Baroness  de  Villars  the 
M  which  had  been  so  previously  inclosed  by  Mr. 
r^  Hoy.  In  1857  the  deft,  bought  the  Her- 
itage from  the  representative  of  the  late  Mr.  Barlow 
Ho7.  and  at  the  same  time  the  old  road  through  this 
property,  including  the  inclosure  made  by  Mr.  Michael 
Uo7,  was  opened  by  the  public,  and  the  defendant  re- 
***ed  an  allowance  out  of  the  purchase-money  for 
the  Hermitage,  as  a  ompensation  in  respect  of  such 


right  of  way.  It  was  disputed,  however,  by  the  deft, 
at  the  trial  that  the  right  of  way  for  which  the  com- 
pensation was  paid  him,  was  the  one  which  went 
through  such  inclosure,  and  it  was  also  contended  on 
his  behalf  that  whether  the  old  road  ever  existed  or 
not  was  immaterial,  as  the  pnblic  had  used  the  way 
over  the  pit's  land  and  across  that  part  where  the 
garden  wall  in  question  had  been  built  for  twenty  years, 
so  that  even  if  the  old  road  had  existed,  the  public  had 
gained  a  new  road  across  this  place  of  the  pit. 

The  learned  judge  expressed  as  his  opinion  that  if 
for  convenience  a  public  road  was  diverted  and  taken  a 
little  to  the  side  of  the  old  road,  the  public  would  have 
a  right  to  use  the  new  substituted  road  so  long  as  the 
old  one  remained  closed  up,  but  that  if  the  public  in- 
sisted on  the  old  road  being  opened,  it  would  then 
become  the  true  road,  and  the  obligation  of  the  parish 
to  repair  would  attach  to  the  old  road,  and  not  to  the 
new  one  *,  and  his  Lordship  left  it  to  the  jury  to  say 
whether  Jhey  believed  from  the  evidence  before  them 
the  old  road  ran  through  the  inclosure  and  plantation 
made  by  the  Hoys,  telling  the  jury  that  if  such  was 
the  case  the  consequence  would  be  that  there  was  no 
road  where  the  pit's  garden  wall  had  been  built,  and 
the  deft,  would  be  guilty  of  a  trespass  in  pulling  it 
down. 

The  jnry  found  a  verdict  for  the  pit 

A  rule  nisi  having  been  obtained  calling  on  the  pit. 
to  show  cause  why  the  verdict  found  fox  him  on  the 
trial  of  the  cause  at  the  last  assises  holden  in  and  for 
the  county  of  Hants  should  not  be  set  aside  and  a  new 
trial  be  had  between  the  said  parties  on  the  ground 
that  the  judge  presiding  at  the  trial  misdirected 
the  jury  in  telling  them  that  as  a  matter  of  law  two 
parallel  public,  roads  running  to  the  same  point  could 
not  exist  together,  as  a  parish  could  not  be  compelled 
or  called  npon  to  repair  both  such  roads;  and  that  the 
judge  did  not  leave  the  facts  proved  and  necessary  to 
enable  the  jury  as  a  matter  of  fact  to  find  whether  the 
locus  in  quo  was  a  highway  or  not, 

M.  Smith  and  Karslahe  showed  cause. 

F.  Edwards,  Carter  and  Kingdon  supported  the 
rule.  Cur.  adv.  vulL 

July  6. — Erlb,  C.  J.  (read  by  Byles,  J.).  —On  this 
rule  the  question  was  whether  there  had  been  a  misdirec- 
tion at  the  trial.  The  issue  was,  whether  a  highway  over 
the  pit's  land  had  existed.  Some  highway  was  admitted, 
but  the  dispute  was  whether  the  line  of  that  way  waa 
on  the  pit's  or  the  detVs  side  of  the  roadway  separating 
the  lands  of  these  parties.  At  the  close  of  the  evidence 
the  detVs  counsel  contended  that,  even  if  the  line  of 
highway  was  found  to  be  on  the  pit's  land,  still  there 
was  evidence  from  which  the  jury  might  find  that  there 
was  also  an  additional  parallel  pathway  running  on  the 
detVs  land.  The  learned  judge  in  substance  directed 
the  jury  that  there  was  no  such  evidence,  and  this  was 
the  misdirection  complained  of.  The  question  is, 
whether  there  was  any  such  evidence.  It  was  shown 
that  a  highway  for  horses  passed  over  land  which  was 
the  property  of  Lady  Villars  and  those  under  whom 
she  claimed,  and  the  land  was  divided  into  two  parcels, 
and  at  the  southern  part  of  the  property,  where  the 
common  was  open,  the  line  of  way  was  very  near 
the  boundary  between  the  two  parcels;  and  it  was 
found  by  the  jury  to  have  been  on  the  deft's  side  of  that 
boundary  down  to  1809,  and  all  the  common  was  open, 
and  the  line  of  roadway  must  be  taken  to  have  been  as 
found  by  the  jury.  There  was  no  obstacle  to  prevent 
persons  passing  in  any  way  they  pleased  over  the 
waste.  Between  1809  and  1813,  Mr.  Hoy,  without 
excuse  as  against  the  public,  and  without  lawful  right 
as  against  the  owner  of  the  soil,  and  without  notice,  as 
appears  by  the  evidence  in  the  case,  inclosed  a  part  of 
the  common  with  a  ditch,  and  included  in  this  inclosure 
the  line  of  way  for  more  than  100  yards;  and  after  this 
inclosure,  down  to  1832,  persons  using  the  way,  on 
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arriving  at  the  inclosnre,  deviated  and  were  directed  by 
a  line  of  way  a  few  yards  to  the  south,  and  so  passed 
along  the  southern  side  of  the  inclosnre,  and  returned 
by  a  line  of  way  running  a  few  yards  towards  the 
north,  at  the  other  end,  so  that  the  deviation  began  at 
the  obstruction,  and  therefore  travellers  who  were  thus 
directed  passed  over  what  was  the  line  of  inclosnre, 
which  became  afterwards  the  line  of  deviation  between 
the  pit's  and  deft. 'a  land,  and  these  travellers  passed 
on  the  pit's  land.  There  was  evidence  that  the  line  of 
deviation  continued  only  till  1832,  when  the  open 
common  was  planted,  and  a  way  laid  out  further  to  the 
south,  and  altogether  away  from  the  place  in  question. 
In  1857  the  obstruction  was  removed,  and  the  original 
line  of  way  over  the  deft's  land  was  reopened ;  and  it 
remains  to  be  seen  whether,  under  these  circumstances, 
there  is  any  evidence  that  the  line  over  the  pit's  land 
had  also  become  a  highway,  and  was  dedicated  by  the 
owner  of  the  soil  and  used  by  the  public  for  a  highway. 
Express  evidence  of  the  dedication  by  the  owner  of  the 
soil  there  was  none ;  and  there  seems  to  be  no  analogy 
to  the  case  where  the  owner  of  the  soil  of  a  highway 
shuts  it  up  and  puts  down  a  substituted  highway  in 
lieu  thereof,  which  may  be  express  evidence  of  intention 
to  give  the  public  some  right,  absolute  or  otherwise,  over 
the  substituted  way.  Then,  was  there  any  evidence  of 
user  from  which  the  jury  might  reasonably  infer  dedi- 
cation ?  The  parties  who  passed  that  way  intended  to 
use  the  original  highway,  and  probably  deviated  with- 
out knowing  it ;  if  they  so  deviated  by  reason  of  the 
obstruction,  and  the  user  of  the  line  of  deviation  was  a 
user  of  the  highway,  is  that  sufficient  to  make  the  user 
of  the  highway,  as  of  right,  a  user  of  the  deviation 
on  the  adjoining  land  by  reason  of  the  highway  being  so 
diverted?  I  know  of  no  decision  and  no  principle 
making  a  distinction  between  land  impassable  by  non- 
feasance or  the  neglect  to  repair,  and  land  impassable 
by  misfeasance  by  putting  an  obstruction  upon  it.  But 
even  if  the  deviation  be  a  trespass,  and  would  not  be 
justifiable,  still,  in  either  case,  would  the  user  of  right 
of  the  lino  of  deviation  be  evidence  of  the  exercise  of  a 
user  of  the  line  of  highway  ?  If  the  user  of  the  line  of 
deviation  is  not  a  user  of  the  highway,  then  the 
user  of  the  line  of  deviation  for  twenty  years  would 
not  alter  the  nature  of. the  act  If  the  first  tra- 
veller passing  did  not  use  the  highway,  neither 
did  the  second.  According  to  this  view,  the  judge 
was  right  in  directing  the  jury  that  there  was  no 
reasonable  evidence  in  support  of  the  deft'e  contention, 
and  I  have  taken  this  to  be  the  effect  of  the  summing- 
up.  In  the  argument,  much  stress  was  laid  on  the  ob- 
servations made  by  the  learned  judge  relating  to  the 
right  of  the  public  where  a  highway  had  been  stopped 
up  by  the  owner  of  the  soil,  and  a  new  way  in  substi- 
tution set  out  by  him,  and  afterwards  the  original  high- 
way reopened.  I  do  not  discuss  these  observations  nor 
the  arguments  relating  to  them,  for  I  consider  the  case 
to  have  been  rightly  disposed  of  by  telling  the  jury  that 
there  was  no  reasonable  evidence  before  them  on  these 
facts  of  the  way  in  question. 

WXLLIAM9,  J. — I  regret  that  I  cannot  quite  concur 
with  my  Lord  in  the  judgment  which  he  has  given  in 
this  case.  I  think  there  was  some  evidence  of  the 
dedication  of  a  way  over  the  pit's  land  used  by  the 
public  during  the  time  the  old  highway  was  obstructed. 
That  user  lasted  for  nearly  twenty  years,  at  least ;  and 
some  of  the  witnesses  described  the  deviation  as  having 
been  for  that  line  of  road.  It  is  incontrovertible  that, 
if  this  uninterrupted  enjoyment  by  the  public  had  stood 
alone,  it  would  have  afforded  some  ovidence  from  which 
the  jury  might  have  inferred  an  intention,  on  the  part 
of  the  owner  of  the  soil — whoever  he  might  be — to 
dedicate  the  way  to  the  public.  But  in  the  present 
case,  it  is  said  that  no  such  intention  can  be  inferred, 
because  the  user  may  be  accounted  for  by  the  circum- 
stance that  the  adjoining  way,  by  which  the  public  had 


a  right  to  travel,  had  been  wrongfully  inclosed  and 
obstructed,  that  the  deviation  was  not  a  trespass,  bat 
had  been  done  in  the  exercise  of  a  public  right  of  going 
on  the  adjacent  ground  when  the  common  highway  has 
become  impassable.  It  is  remarkable  that,  in  the  text- 
books, that  right  is  confined  to  cases  where  a  highway 
is  foundrous  and  out  of  repair  (2  Saund.  160  B,  not*, 
12,  and  Rex  v.  Stoughton,  1  Russell  on  Grimes,  34 ;  2 
Smith's  L.  Cas.  1 1 9, 4th edit,  note  to  Dovasto*  v.  Pay*)\ 
and  on  principle  it  may  be  doubtful  whether  the  har- 
den to  which  the  adjacent  soil  is  subjected  when  the 
parish  has  been  guilty  of  a  nonfeasance  in  respect  of  the 
nonrepair  of  a  highway  ought  to  be  likewise  inflicted, 
because  some  wrong-doer  has  put  an  obstruction  on  tlw 
highway,  which  may  be  abated  as  a  nuisance  by  auj 
one  who  has  occasion  to  use  the  road,  unless  the 
obstruction  he  of  such  a  nature  that  it  practically  cannot 
be  abated,  and  so  the  road  is  in  effect  impassable. 
However,  in  the  case  of  Absor  v.  French,  2  Show.  28; 
it  seems  to  have  been  held  a  good  plea  in  an  action  of 
trespass  where  the  pit  himself  stopped  a  highway,  so 
as  that  the  deft  could  not  pass,  that  therefore  be 
went  over  the  pit's  close,  doing  as  little  damage  as  be 
could.  But  even  supposing  the  right  exists  of  only 
going  on  the  adjacent  soil  along  the  highway  obstructed, 
still,  if  the  owner  of  the  soil  for  a  great  many  years  nb- 
mitted  to  such  a  burden,  instead  of  causing  the  obstruc- 
tion to  be  removed,  this  would  afford  some  evidence  of 
intention  to  dedicate  the  substituted  road  to  the  public 
It  does  not  appear  to  have  been  distinctly  shown  vho 
was  the  owner  of  the  soil  during  the  public  use  of  it, 
whether  it  was  the  same  person  who  obstructed  the  oil 
highway  or  somebody  adjacent  The  law  is  clear,  if 
there  had  been  of  right  such  a  public,  uninterrupted 
user  of  the  road  for  such  a  length  of  time  so  as  to  satisfy 
the  jury  that  the  owner  of  the  soil,  whoever  he  might 
be,  intended  to  dedicate  it  to  the  public,  this  is  suf- 
ficient to  show  the  existence  of  the  highway,  though  it 
cannot  be  ascertained  why,  during  the  same  period,  it 
has  been  so  used  by  the  public.  If  the  soil  over  which 
the  road  passed  in  the  present  case  had  been  made  a 
road  open,  and  the  same  person  who  made  theindossie 
had  obstructed  thereby  the  old  highway,  I  think  it 
plain  that  he  intended  dedication,  because  I  apprehend 
he  must  surely  be  deemed  to  have  been  aware  that  the 
inclosnre  should  always  be  over  it,  that  the  public 
should  be  deprived  of  the  old  road,  and  in  lien  thereof 
have  the  substituted  one.  If  the  soil  belonged  to  the 
owner  of  the  land,  Lady  Villars,  her  acqniew»nce  ia 
the  existence  of  the  inclosnre  which  necessarily  stopped 
the  old  highway,  coupled  with  the  uninterrupted  con- 
tinuance of  the  public  user  of  the  substituted  road, 
afforded  evidence  which  ought  to  have  been  laid  be/are 
the  jury  of  an  intention  on  her  part  to  dedicate.  Tbe 
effect  of  this  evidence  was  certainly  much  weakened 
by  the  circumstance  that,  after  the  substituted  road 
had  been  used  by  the  public  for  nearly  twenty  yens 
up  to  1832,  the  use  of  it  was  destroyed  by  rea- 
son of  the  new  way  having  been  laid  out  in  s 
different  direction.  But  if,  having  regard  to  all  the 
circumstances  of  the  case,  the  jury  had  thought  fit  to 
negative  any  intention  to  dedicate,  I  should  hare  ap- 
proved of  their  verdict;  and  though  I  do  not  at  aQ 
regret  that  my  learned  brethren  should  have  come  to 
the  conclusion  that  there  ought  to  be  no  new  trial  in 
this  case,  at  the  same  time  I  think  it  is  of  such  im- 
portance to  adhere  to  what  I  conceive  to  be  the  law  is 
to  the  evidence  of  dedication  of  a  highway,  that  I 
think  it  my  duty  te  express  my  opinion  for  the  reason 
above  stated,  that  there  was  some  evidence  of  it  in  tb* 
present  case.  As  it  appears  to  the  majority  of  the 
court,  however,  that  the  effect  of  the  summing  op  *ai 
to  direct  the  jury  that  there  was  uo  reasonable  evidence 
of  that  given  at  the  trial,  and  as  it  likewise  appears  to 
them  that  this  direction  was  right,  the  rule  must  be 
discharged.    I  abstain,  as  my  Lord  has  done,  from  a. 
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pressing  any  opinion  on  the  other  points  raised  on  the 
rale. 

Bylbs,  J. — I  think  the  direction  of  the   learned 
judge  was  substantially  correct.    It  amounts  to  this  : 
that  at  the  time  in  question,  that  is  to  say,  after  the 
old  road  had  been  reopened,  the  alleged  new  road  did 
not  exist ;  indeed,  I  conceive  there  is  no  evidence  to  be 
enbmitted  to  the  jury  that  the  alleged  new  road  ever 
had  existed.    It  is  clear  that  there  can  be  no  dedica- 
tion of  a  way  to  the  public  for  a  limited  time,  certain  or 
uncertain ;  if  dedicated  at  all,  it  must  be  dedicated  in  per- 
petuity— and  it  is  also  an  established  maxim,  once  a  high- 
way, always  a  highway  for  the  public.  Therefore,  unless 
that  limits  it,  there  is  no  distinct  presumption  of  pre- 
fcription.    The  only  methods  of  legally  stopping  a 
highway  are  by  mandamus  or  ad  quod  damnum,  and 
proceeding  before  the  magistrates  under  the  statute. 
The  true  question  therefore  seems  to  be  this,  Was  there 
any  evidence  of  the  alleged  dedication  of  the  way  to 
the  public  by  the  owner  of  the  soil  ?   I  collect  from  the 
evidence  that  the  material   facts   were  these: — The 
road  was  an  ancient  and  undoubted  highway,  and  was 
illegally  stopped  about  the  year  1813.    The  old  road 
being  stopped,  the  public  in  consequence  deviated  on 
the  adjoining  land,  which  was  open  down,  traversing 
over  various  parts  of  the  down,  but  the  principal  tracks 
were  nearly  parallel  with  the  old  road ;  the  ownership 
of  the  soil  of  the  old  and  the  new  road  was  in  the 
tame  person.    About  1832  the  principal  track,  called 
at  the  trial  the  "  new  road,"  was  stopped  up  by  the 
occupier  of  the  land  building  a  wall  across  the  track  ; 
but  in  the  year  1857  the  old  road  was  reopened,  which 
for  those  twenty-five  years  had  never  been  used.     The 
contention .  of  the  deft,  at  the  trial  and  since  was, 
that  the  principal  track  of  deviation  was  no  deviation 
at  all,  but  was  the  truo  ancient  road.   Upon  that  con- 
tention the  jury  decided  against  him;  but  the  learned 
counsel  for  the  deft.,  in  his  summing-up  to  the  jury, 
for  the  first  time  raised  the  point  that  the  deviated 
road,  even  if  not  the  ancient  road,  had  been  dedicated 
to  the  public,  and  had  been  a  public  highway,  even  as 
the  old  one.    The  facts,  as  above  stated,  do  not  appear 
to  me  to  amount  to  any  reasonable  evidence  of  a  dedi- 
cation to  the  public     It  was  proved  that  the  public 
had  never  used  the  deviating  track  except  when  they 
were  shut  out  from  the  true  ancient  highway ;  the 
public  user  was  therefore  lawful,  and  of  right,  when 
the  public  so   deviated  on  the  adjoining  land:  (see 
•Afoot-  v.  French,  2  Shower.)    And  it  further  appears 
that  the  deviation  was  not  confined  to  a  single  defined 
track,  but  the  right  was  occasionally  exercised  all  over 
the  down.    It  is  difficult  to  suppose  that  the  owner  of 
the  soil  could  have  assented  to  such   a  dedication. 
Lastly,  the  deviating  track  has  been  shut  up  and  disused 
tor  twenty  yean.     These  facts  seem  to  me  very  con- 
sistent with  the  public  right  of  user  of  the  deviation 
daring  the  temporary  obstruction  of  the  old  road,  and 
inconsistent  with  a  dedication  to  the  public  of  the  new 
**y.    The  new  road  and  the  old  road  were  parallel, 
the  old  road  still  continuing  to  exist  in  point  of  law. 
Bnt  assuming  the  facts  to  be  as  consistent  with  the 
<kft's  hypothesis  as  with  the  pit's  hypothesis,  there  is 
still  no  balance  of  probability  in  favour  of  the  deft.'a 
hypothesis;  and  if  that  be  bo,  the  burden  of  proof 
lying  on  the  deft.,  there  is  no  evidence  to  be  left  to  the 
jury.    Lastly,  assuming  some  evidence  of  the  new  road 
to  exist,  it  is  at  most  such  a  scintilla  of  evidence  that 
if  the  jury  had  found  a  verdict  for  the  deft,  upon  it, 
that  verdict  would  have  been  set  aside :  (see  the  obser- 
vations of  the  Ex.  Ch.  in  Avery  v.  Bowden,  6  Ell.  &  B. 
972.)    For  these  reasons  I  am  of  opinion  that  the  rule 
for  a  new  trial  should  be  discharged.    The  rule  in  this 
aawflHedfaohuged.  Bale  dueled. 

Attorneys  for  pit.,  Harrison  and  Lewis. 
Attorney  for  deft.,  Burn, 
[Mao.  Cas.] 


Monday,  April  22. 
Walukgtos  (app.)  v.  White  fjresp.) 
Highway — Liability  to  repair — Dedication  to  public- 
Public  Health  Act  \84$. 
In  the  year  1830  a  street  in  a  town  (connecting  two 
streets  which  were  common  and  public  highways) 
was  made  by  the  owner  of  the  land,  and  opened 
throughout  to  the  public,  and  the  same  has  ever  sine* 
remained  open.      At  the  time  when  he  opened  it,  he 
intended  the  said  street  or  road  to  be  used  as  and 
to  be  a  common  and  public  highway ,  and  the  same 
has  been  ever  since  adopted  and  used  uninterruptedly 
as  such.    In  the  year  1825  a  local  Act  was  passed, 
for  paving,  lighting  and  cleansing  the  said  town  ; 
and  by  it  commissioners  were  appointed  for  car- 
rying its  purpose    into  execution.      By  sect,  7, 
when  any   new    streets,    <fc.,    are   made     in    the 
town,  and  well  and  effectually  flagged  and  paved  to 
their  satisfaction,  the  commissioners,  on  application 
of  the  owner  or  owners  of  the  soil,  are  required  by 
writing  under  their  hands  to  declare  the  same  to  be 
public  highways ;  and  from  and  after  such  declara- 
tion the  same  shall  be  deemed  and  taken  to  be  high- 
ways, and  be  repaired  by  the  said  commissioners. 
In  the  year  1852  the  provisions  of  the  Public  Health 
Act  1848,  with  the  exception  of  sect.  50,  was  applied 
to  and  put  in  force  in  the  said  town.    By  sect.  69 
of  the  said  Act,  the  heal  board  of  health,  in  case 
any  street,  §c.  be  not  paved  and  sewered  to  their 
satisfaction,  may  by  notice  in  writing  call  upon  the 
owners  or  occupiers  of  premises  fronting  them,  to 
pave,  <fc.  the  same,  and  tfsuch  notice  be  not  com- 
plied with,  the  said  local  board  of  health  may  exe- 
cute the  work  of  paving,  £c.,  and  recover  the  expenses 
thereof  from  the  last-mentioned  owner  in  a  summary 
manner. 
The  local  board  gave  notice  to  the  resps.,  who  were 
owners  of  the  premises  in  the  above-mentioned  street, 
requiring  them  within  a  month  to  pave,  flag,  channel 
and  make  good  so  much  of  the  said  street  as  their 
premises  respectively    abutted  upon.    Such   notice 
was  not  complied  with,  and  the  local  board  thereupon 
executed  the  work,  and  demanded  from  the  resps, 
payment  of  the  expenses  so  incurred,  which  being 
refused,  they  took  proceedings  in  a  summary  manner 
for  the  recovery  thereof. 
Upon  the  facts  proved  at  the  hearing  of  the  informa- 
tion, it  appeared  that  if  the  said  street  was  not  on 
the  1st  Sept.  1858  a  highway  within  the  meaning  of 
the  69th  section  of  the  Public  Health  Act,  the  resps, 
were  liable  to  the  payment  of  the  sum  demanded  of 
them ;  but  if  it  was  a  highway  within  the  meaning 
of  that  section,  they  were  not  liable  to  such  pay- 
ment.    The  commissioners  under  the  local  Act  never 
exercised  their  option  of  declaring  the  said  street  a 
highway,  so  as  to  render  it  repairable  by  them,  and 
neither  they  nor  the  local  board  of  health,  nor  the 
resps.,  had  ever  repaired  the  said  street : 
Held,  that  the  order  made  by  the  local  board  of  health 
requiring  the  owner  to  repair  was  a  lawful  order, 
the  said  street  not  being  a  highway  repairable  by  the 
inhabitants  at  large. 

This  is  a  case  stated  by  us  the  undersigned  justices 
of  the  peace  under  the  stat  20  &  21  Vict.  c.  43,  far 
obtaining  the  opinion  of  the  court  on  a  question  of  law 
which  arose  in  the  exercise  of  oar  summary  jurisdic- 
diction  under  the  Public  Health  Act  1848.  The  fol- 
lowing arc  the  circumstances  of  the  case : — 

In  the  year  1852  the  parish  of  Leamington  was, 
by  a  provisional  order  of  the  General  Board  of  Health, 
confirmed  and  made  absolute  by  the  Public  Health 
Supplemental  Act  1852  (No.  2),  created  a  district 
for  the  Public  Health  Act  1848,  and  the  said  Public 
Health  Act,  with  the  exception  of  sect.  50,  was  ap- 
plied to  and  put  in  force  within  the  said  district. 
By  sect  69  of  the  Public  Health  Act  1848,  it  is 
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enacted,  "  In  case  any  present  or  future  street,  or  any 
part  thereof  (not  being  a  highway),  be  not  sewered, 
levelled,  paved,  flagged  and  channelled  to  the  satisfac- 
tion of  the  local  board  of  health,  such  board  may, 
by  notice  in  writing  to  the  respective  owners  or  occu- 
piers of  the  premises  fronting,  joining  or  abutting  upon 
such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  local  board  may,  if  they 
shall  think  fit,  execute  the  works  mentioned  or  referred 
to  therein,  and  the  expenses  incurred  by  them  in  so  doing, 
shall  be  paid  by  the  owners,  in  default  according  to  the 
frontage  of  their  respective  premises,  and  in  such  pro- 
portion as  shall  be  settled  by  the  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitration  (having 
regard  to  all  the  circumstances  of  the  case)  in  the 
manner  provided  by  this  Act ;  and  such  expenses  may 
be  recovered  from  the  last-mentioned  owners  in  a  sum- 
mary manner,  or  the  same  may  be  declared  by  order  of 
the  said  local  board  to  be  private  improvement  expenses 
and  be  recoverable  as  such  in  the  manner  hereinafter 
provided.*' 

The  Local  Government  Act  1858  took  effect  in  the 
said  district  of  Leamington  from  the  1st  Sept  1858.  By 
sect  38  of  this  Act  it  is  enacted  that,  "  the  powers 
given  to  local  boards  of  health  by  the  69th  and  70th 
sections  of  the  Public  Health  Act  1848,  to  compel  the 
sewering,  levelling,  paving,  nagging  and  channelling  of 
streets  that  are  not  highways  repairable  at  the  public 
expense,  shall  extend  to  providing  the  means  of 
lighting,  metalling,  or  making  good  such  streets,  and 
may  he  exercised  in  respect  of  the  carriage-way,  foot- 
way, or  any  part  of  such  streets,  and  the  said  powers 
shall  also  be  deemed  to  have  extended,  and  shall  ex- 
tend and  be  exercised  in  respect  of  any  street  or  road 
of  which  a  part  was  at  the  tune  of  the  application  of 
the  Public  Health  Act  1848,  or  is  or  may  be  a  public 
footpath,  or  repairable  at  the  public  expense,  as  fully 
as  if  the  whole  of  such  street  or  road  had  been  or  was 
a  highwav  not  repairable  at  the  public  expense.** 

After  the  1st  Sept  1858a  certain  street  or  road  within 
the  district  of  Leamington,  called  Springfield-street, 
was  not  sewered,  levelled,  paved,  flagged,  channelled, 
metalled  and  made  good  to  the  satisfaction  of  the  local 
board  of  health  for  the  said  district ;  thereupon  the 
local  board,  by  notice  in  writing  to  all  the  owners 
within  the  meaning  of  the  said  Act  of  the  premises 
fronting,  adjoining,  or  abutting  upon  the  whole  of  the 
said  street  or  road,  required  them  respectively,  within 
one  calendar  month  from  the  service  thereof,  to  sewer, 
level,  pave,  flag,  channel,  metal  and  make  good  so  much 
of  the  said  street  or  road  as  their  said  premises  respec- 
tively parted  or  adjoined  to,  or  abutted  upon.  Such 
notice  was  not  complied  with  by  any  of  the  said  owners, 
and  the  local  board  thereupon  executed  the  works  men- 
tioned or  referred  to  in  the  said  notice,  and  incurred 
certain  expenses  in  so  doing.  The  resps.  were  and  are 
owners  of  certain  premises  abutting  upon  the  said 
street  or  road,  and  the  proportion  of  the  expenses, 
calculated  according  to  the  frontage  of  their  said  pre- 
mises, and  settled  by  the  surveyor  under  the  snid 
Public  Health  Act,  as  due  from  them,  was  and  is 
482. 10s.  Id,  Payment  of  this  amount  was  demanded 
from  the  resps,  and  refused  by  them,  and  thereupon  the 
local  board  (the  said  expenses  not  having  been  declared 
to  be  private  improvement  expenses)  took  proceedings 
under  the  said  Public  Health  Act  for  the  recovery  in  a 
summary  manner  of  the  said  amount,  with  interest  at 
the  rate  of  5  per  cent  per  annum,  amounting  in  all  to 
the  sum  of  49JL  14#.  4tL 

Accordingly,  npon  the  4th  July  1860,  an  information 
was  laid  before  John  Johnson  Bradshaw,  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  county  of 
Warwick,  by  the  app,  Richard  Archer  Wellington,  who 


was  and  is  clerk  to  the  said  local  board,  and  who  hud 
such  information  as  such  clerk,  and  on  the  behalf  on 
the  said  local  hoard,  and  a  copy  of  such  uformatisb 
marked  A  accompanies  and  forms  part  of  this  esse. 

The  said  information  afterwards  came  on  to  W 
heard  upon  the  18th  July  I860,  and  by  adjournment 
on  several  other  days,  and  finally  upon  the  22nd  Nor. 
I860,  before  us  the  undersigned  justices  of  the  pesos 
in  and  for  the  said  county  assembled  and  acting  to- 
gether. The  reaps,  having  been  duly  sumTnoned.attrndrd 
by  their  attorney  on  each  of  the  said  occamnnn 

Upon  the  facts  and  circumstances  proved,  it  appeared 
that  if  the  said  street  or  road  called  Sprmgneld-stwei 
was  not  on  the  1st  Sept  1858  a  highway  within  the 
meaning  of  the  69th  section  of  the  Public  Health  Act, 
the  resps.  were  liable  to  the  payment  of  the  said  sum  of 
49/.  14*.  4<£,  and  the  app.  as  such  clerk  was  instructed 
to  recover  the  same ;  but  if  the  said  street  or  road  wis 
a  highway  within  the  meaning  of  the  said  section,  the 
resps.  were  not  liable  to  the  payment  of  the  said  torn, 
or  any  sum  whatever  in  respect  of  the  expenses  is- 
curred  by  the  local  board  as  aforesaid.  The  facts  atd 
circumstances  as  to  whether  the  said  street  or  road  wai 
or  was  not  a  highway  at  the  time  aforesaid  were  mi 
are  as  follow : — 

In  and  long  before  the  year  1820  there  were  two 
streets  or  roads  within  what  is  now  the  district 
of  Lesmington,  called  respectively  Tachbrook-roadiad 
Brunswick-street,  which  run  nearly  parallel  to  each 
other,  and  both  of  which  were  common  and  potfc 
highways.  The  houses  belonging  to  the  retps.  ia 
Springfield-street  were  erected  in  the  year  1820.  Is  or 
soon  after  the  year  1880  a  person  of  the  name  of  John 
Smith  laid  out  upon  his  own  land  *>  new  street  or  rod 
running  across  from  Tachbrook-street  to  Bnmswid- 
street,  and  connecting  those  two  streets  or  roads,  sid 
shout  the  same  time  he  and  others  built  several  booses 
along  the  line  of  the  street  or  road  so  laid  oat  by  him. 
In  the  same  year  the  said  John  Smith  opened  through- 
out to  the  public  the  new  said  street  or  road  solaidoit 
by  him,  which  is  that  now  known  as  Springneld-stiwt, 
and  referred  to  above,  made  a  sewer  thereunder,  sod 
the  same  has  ever  since  remained  open.  At  the  time 
when  he  opened  it,  the  said  John  Smith  intended  the 
said  new  street  or  road  to  be  used  as  and  to  be  a  com- 
mon and  public  highway ;  and  the  same  has,  is  fas, 
ever  since  been  adopted  and  used  by  the  public  is » 
common  and  public  highway,  and  been  used  uninter- 
ruptedly by  any  persons  who  have  desired  to  makt  n* 
of  the  same.  In  the  year  1825  an  Act  of  Parlianeat 
(6  Geo.  4,  c  133,  local  and  personal)  was  passed,  the 
title  of  which  is,  "  An  Act  for  paving  or  flagging,  act- 
ing, cleansing,  watching,  regulating,  and improTiagthe 
town  of  Leamington  Priors,  in  the  county  of  Wsrwid, 
a  copy  of  which  Act,  marked  B,  accompaniei  u& 
fonnspart  of  this  case.  By  sect  1  of  this  Act  errtiia 
persons  were  appointed  to  be  commissioners  for  paring, 
lighting,  watching,  regulating  and  improving  the  town 
of  Leamington,  and  for  putting  that  Act  n»fc> 
execution. 

By  sect  26,  it  was  enacted  that  "it  should  be  lawfel 
for  the  said  commissioners,  and  they  were  thefthT 
authorised  and  required,  from  time  to  time  and  at  ail 
times  thereafter,  as  often  as  they  should  think fit** 
cause,  order  and  direct  all  or  any  of  the  present  sw 
future  streets,  lanes,  highways,  passages  sod  other 
public  places,  as  well  carriage-ways  as  footways,  ■ 
the  said  town,  to  be  repaired,  made,  formed,  snenW 
and  sustained  in  such  manner  and  with  such  ntatem^ 
as  the  said  commissioners  should  think  proper." 

By  sect  47  it  was  enacted  that  "when  any** 
streets,  squares,  crescents,  ways,  lanes,  or  pnsnfi* 
shall  be  laid  out  and  made  in  the  said  town  of  Lo- 
mington  Priors,  and  the  footways  and  carriage-*** 
thereof  shall  be  well  and  effectually  flagged,  paw* 
stoned,  gravelled  and  pot  in  good  order  and  repair*  t» 
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the  satisfaction  of  the  said  commissioners,  then,  on  ap- 
plication of  the  owner  or  owners  of  the  soil,  or  a 
majority  of  them,  it  shall  be  lawfnl  for  the  said  coramis- 
siooers,  and  they  are  hereby  empowered  and  required,  from 
time  to  time*,  by  writing  nnder  their  hands,  to  declare 
the  same  to  be  public  highways  and  passages ;  and 
from  and  after  such  declaration  made,  such  new  streets, 
squares,  crescents,  lanes,  ways  and  passages  as  afore- 
said, and  every  of  them,  shall  be  deemed  and  taken  to 
be  pabUV;  highways  and  passages,  to  all  intents  and 
par  poses,  and  be  repaired  by  the  said  commissioners, 
ts  the  other  parts  of  the  streets,  squares,  crescents, 
lanes,  v/ays  and  public  passages  within  the  said  town, 
are  by  this  Act  directed  to  be  managed  and  governed." 

The  said  Act  continued  in  force  (except  so  far  as  it 
was  repealed  or  altered  in  certain  particulars  imma- 
terial to  the  present  purpose  by  a  subsequent  local 
and  p<  rsonal  Act  of  the  year  1843)  until  the  year  1852, 
when  by  the  said  provisional  order  of  the  General  Board 
of  He  alth,'  as  confirmed  by  the  said  first-mentioned 
Act,  t  be  following  sections  of  the  said  local  and  personal 
Act  o  f  the  year  1825  were  repealed  (except  in  so  far 
« tb  e  same  related  to  any  rate,  assessment,  composi- 
tion, mortgage,  assignment,  annuity,  or  contract,  made, 
ora  ited,  or  granted  by  any  act,  matter,  or  thing  done, 
w  v  iy  offence  committed,  or  penalty  incurred,  before 
tin  passing  of  the  said  Act  confirming  the  said  order) ; 
fto  iatosay,  sects.  1  to 27,  29  to47,  68  to  81,  all 
bkI  usive;  94,  99,  104,  both  inclusive;  108,  112, 121, 
Wl,  137,  139, 155,  158, 164, all  inclusive. 

'The  said  street  or  road,  called  SpringBeld-street,  was 
whbin  the  town  of  Leamington  Priors,  but  the  com- 
ni  wiooers  under  the  said  local  Act  did  not  at  any  time 
&  ckre  the  same  to  be  a  public  highway  or  passage, 
w»r  was  any  application  ever  made  to  them  so  to  do, 
pursuant  to  the  provisions  of  the  said  47th  section  of 
the  said  local  Act,  nor  was  there  any  evidence  of  the 
commissioners  having  at  any  time  adopted  the  said 
street  or  road  aa  a  public  highway. 

The  houses  in  Springfield-street  were  from  time  to 
«»e  rated  or  assessed  by  the  commissioners  under 
■a*.  128  of  the  said  local  Act  prior  to  1835,  and  in 
Ae  rate-book  of  that  year  they  are  described  as  being 
h  Springfield-street,  and  such  rate  or  assessment  was 
always  at  the  rate  of  1*.  in  the  pound  of  the  yearly 
**tt  or  value  thereof,  and  not  upon  either  of  the  higher 
pnpoitioos  mentioned  in  that  section. 

iThe  local  board  cansed  the  street  to  be  lighted  with 
gas  i«  the  year  1854. 

*  Jo  notice  was  given  at  any  time  after  the  passing  of 
tt«  stat  5  &  6  Will.  4,  c.  50,  of  any  intention  to  dedi- 
afr  the  said  street  or  road  to  the  public,  nor  was  any 
on  ificate  granted  by  two  justices  or  enrolled  at  the 
V*  -ter  sessions  as  directed  by  that  Act,  and  the  said 
"a  I  board  of  health  did  not  at  any  time  before  the 
*x«  ution  of  the  said  works  as  before  mentioned  declare 
we  said  street  or  road  to  be  a  highway  under  sect  70 
«  U  le  Public  Health  Act  1848. 

U  p  to  the  time  of  the  execution  of  the  said  works 
bjtl  ie  local  board  as  before  mentioned,  neither  the  com- 
Bfcs  ioners,  nor  thelocal  board  of  health,  nor  the  reaps,  had 
****  repaired  the  said  street  or  road  or  any  part  thereof, 

*  p  xecuted  any  works  of  sewering,  levelling,  paving, 
-*&  ing,  channelling,  metalling,  or  making  good  to 
°r  Qj  wn  the  same,  or  any  part  thereof  nor  had  the 
'2*.  °««  of  any  such  repairs  or  works,  or  any  part 
th^  of,  been  borne  or  paid  out  of  any  parochial  district 
*ai  iy  rates  or  assessments,  or  by  the  inhabitants  of 
**    said  parish  or  district  at  large :  any  repairs  that 

Lt!  eze<?***^  were  d°De  **  the  expense  of  the  said 

John  Smith.    Upon  these  facts  and  circumstances  it 

**  contended  by  the  present  app.  that  the  said  street 

or  n  ad  had  never  become  a  public  highway  under  the 

prori  aioiis  either  of  the  said  local  Act,  or  of  the  Act 

*  &  6  Will.  4,  c  50,  or  of  the  Public  Health  Act 
IM8S,  Md  that  the  time  was  not  on  the  1st  Sept. 


1858  a  highway  within  the  meaning  of  the  said  Public 
Health  Act  1848.  On  the  part  of  the  reaps,  it  was 
contended  that  the  said  street  or  road  became  a  high- 
way at  some  time  between  the  year  1830  and  the 
coming  into  operation  of  the  stat  5  &  6  Will.  4,  c  50, 
by  dedication  to  and  adoption  and  user  by  the  public, 
and  is  a  highway  withm  the  meaning  of  the  69th 
section  of  the  Public  Health  Act 

In  order  that  the  question  might  be  conveniently 
raised  by  a  case  to  be  stated  under  the  statute  20  & 
21  Vict  c  43,  we  the  said  justices  dismissed  the  said 
information,  upon  the  ground  that  the  said  street  or 
road  was  a  highway  on  the  1st  Sept  1858,  as  con- 
tended by  the  resps. 

The  question  for  the  opinion  of  the  court  is,  whether 
our  decision  in  dismissing  the  said  information,  on  the 
ground  aforesaid,  was  or  was  not  right  in  point  of  law. 
If  our  decision  was  right,  our  order  dismissing  the  said 
summons  is  to  stand  good ;  if  not,  the  court  are  to 
remit  the  said  matter  to  us  in  order  that  we  may  pro- 
ceed further  therein. 

Horace  Lloyd,  for  the  app.,  cited  IlKngworth  v. 
Montgomery,  2  L.T.  Rep.  N.  S.  726;  6  Geo.  4,  c 
733,  as.  26,  47  (local  Act) ;  5&  6  Will.  4,  c.  50, 
ss.  68,  69,  70  and  128  \  15  &  16  Vict  c  42,  s.  80. 

Quai^  *<*  the  resps.,  cited  Rex  v.  Inhabitants  of  St* 
George,  Hanover-square,  3  Camp.  222  ;  3  Burn's 
Justice,  515,  tit  "Highway;"  Bnssey  v.  Storey, 
4  B.  &  Ad.  93 ;  Roberts  v.  Hunt,  15  Q.B.  [Erlb, 
C.  J.  referred  to  Reg.  v.  Inhabitants  of  Leake,  5  B.  & 
Ad.  469.] 

Erle,  C.J. — I  am  of  opinion  that  the  judgment  of 
the  justices  in  this  instance  was  wrong,  and  that  the 
order  of  the  board  of  health  in  this  instance  was  a 
lawful  order,  and  that  order  was  made  under  sect  69 
of  the  Public  Health  Act,  and  dealt  with  Springfield- 
street  as  a  street  in  Leamington  not  being  a  highway 
repairable  by  the  inhabitants  at  large.  The  justices 
held  it  to  be  a  highway  repairable  by  the  inhabitants 
at  large.  I  am  of  opinion  that  in  that  the  justices 
were  wrong,  and  that  it  was  not  a  highway  repairable 
by  the  inhabitants  at  large.  The  facts  appear  to  be 
these :  that  Springfield-street  was  dedicated  by  the 
owners  of  the  foil  to  the  public  in  1830.  It  is  within 
the  town  of  Leamington,  and  within  the  town  of  Lea- 
mington the  commissioners  have  considerable  powers 
for  raising  money  for  repairing  roads  within  the  town, 
and,  if  it  stood  merely  at  common  law,  the  dedication 
to  the  public  in  1830  made  it  a  highway.  Although 
the  commissioners  would  have  had  certain  powers  to 
repair  it  as  a  highway,  and  might  have  repaired  it  as 
they  pleased,  yet  there  would  have  been  auxiliary 
powers  in  the  parish  to  repair  it ;  being  dedicated  to 
the  public,  it  would  have  been  a  highway  which  the 
inhabitants  at  large  would  have  been  bound  to  repair 
under  the  operation  of  the  6  Geo.  4.  The  Act  for  the 
paving  and  lighting  of  Leamington  has  reference  to  a 
highway  repairable  by  the  inhabitants  at  large.  The  Act 
was  passed  in  1825,  and  the  dedication  was  in  1830, 
and  therefore,  this  being  within  the  town  of  Lea- 
mington, it  could  not  become  a  highway  after 
1825,  unless  the  commissioners  chose  to  adopt  it: 
it  would  be  without  the  jurisdiction  of  the  board  of 
health.  Now  the  commissioners,  by  sect  26,  are 
authorised  and  required  to  repair  "  all  present  and 
future  highways  "  within  the  parish.  Sect  49  appears 
to  me  to  give  to  the  commissioners  a  power  of  dedi- 
cating ;  when  any  new  street  is  dedicated  to  the  public, 
the  commissioners  have  the  power  of  deciding,  under 
sect  49,  whether  it  shall  become  one  of  the  public 
highways,  repairable  by  them  within  the  operation  of 
this  statute.  And  it  is  perfectly  clear  that  the  commis- 
sioners never  did  exercise  their  option  of  dedicating  it 
to  a  public  highway  within  this  statute,  and  therefore 
they  have  never  become  liable  to  repair  it  under  sect 
26,  which  authorises  and  requires  them  to  repair  all 
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future  and  present  highways.  It  was  not  a  highway 
then,  and  if  dedicated  afterwards  to  the  public  by  the 
owner,  that  dedication  could  not  make  it  a  highway 
unless,  by  sect  49,  the  commissioners  choose  to  adopt 
it  as  a  highway*  They  never  did  choose  to  adopt  it, 
and  it  is  therefore  not  repairable  by  them.  Bnt  it  is 
said  the  parish  might  continue  liable,  notwithstanding 
this  auxiliary  liability  on  the  part  of  the  commis- 
sioners, unless  there  were  words  in  the  private  Act 
exempting  the  parish  from  the  order  and  liability,  if  it 
chose  to  repair  the  highway  dedicated  to  the  public 
within  these  bounds.  And  I  think  there  are  words 
which  do  go  to  exempt  the  parish  from  that  order  and 
liability,  and  it  is  the  exemption  arising  from  the 
power  to  impose  rates,  and  by  sect  28  the  com- 
missioners are  authorised  to  rate  all  the  rate- 
able inhabitants  within  the  ambit  of  the  town 
liable  to  be  rated.  But  sect.  27  is  the  clause  upon 
which  my  judgment  turns,  because  sect.  27  enacts,' 
"  that  every  person  who  shall  be  discharged  from  all 
highway-rates  within  the  town  of  Leamington,"  and  it 
seems  to  me  that  this  is  an  exemption  within  the  town  of 
the  parishioners  from  the  order  and  liabilities.  The 
commissioners  have  made  rates,  and  it  is  to  be  presumed 
they  have  made  the  rates  properly,  and  if  they  have 
made  them  properly,  they  have  rated  the  occupiers  for 
every  rateable  subject  within  the  parish,  and  then  every 
rateable  subject  within  the  parish  that  has  been  rated 
for  that  rate  under  the  local  Act  by  sect.  27  is  ex- 
empted from  all  liability  whatever  to  the  ordinary  public 
parochial  highway-rates  that  is  imposed  on  all  the 
other  parishes.  This  statute,  then,  does  contain  an 
exempting  clause  from  ordinary  parochial  liability,  and 
differs  from  the  cases  which  Mr.  Qnainhas  adverted  to, 


where  the  commissioners  have  power  to  repair,  and 
there  it  was  held  the  power  or  duty  to  repair  did  not 
exempt  the  parish,  if  there  were  not  express  words 
creating  the  exemption.  I  have  alluded  to  the  argu- 
ment about  the  dangers  and  difficulties  which  the 
public  would  be  under  if  the  highway  were  a  highway 
for  all  purposes  of  passage,  and  yet  that  no  one  was 
bound  to  repair  it.  I  am  sensible  there  might  be  danger 
in  going  over  a  foundrous  highway,  or  a  street  that 
was  left  in  an  imperfect  and  unsound  state,  but  I 
think  that  the  Legislature  have  considered  that  by  no 
means  an  insurmountable  obstacle  there.  Under  the 
General  Highway  Act  of  the  5  &  6  Will.  4,  there 
is  an  exemption  applicable  to  all  parishes  throughout 
the  island,  that  unless  they  adopt  a  highway  de- 
dicated by  the  public,  they  are  not  bound  to 
repair  it.  The  general  enactment  to  all  the  com- 
munity was  by  the  local  Act  rendered  applicable  to 
streets  that  were  dedicated  to  the  public,  and  not 
adopted  by  the  commissioners  in  Leamington;  and  it 
appears  to  me  that  there  is  very  good  reason  for  it 
The  commissioners  may  adopt  and  make  highways  and 
streets  dedicated  to  the  public,  provided  they  have  been 
paved,  flagged,  channelled  and  sewered.  It  is  a 
private  Act  relating  to  an  increasing  town,  be- 
cause it  contemplates  the  constructing  and  making 
of  new  streets,  and  the  result  of  the  enactment 
is,  that  the  proprietors  of  such  new  streets  should  be 
bound  to  go  to  the  expense,  at  the  inception  of  their 
streets,  of  making  it  what  we  should  consider  a  good, 
sound,  and  perfect  street  for  passage ;  that  they  should 
go  to  the  expense  of  the  paving,  the  flagging,  the 
channelling  and  the  sewering  that  I  have  adverted  to, 
and  not  leave  it  a  mere  piece  of  ground,  and  then  call 
on  the  rest  of  the  town  to  go  through  the  expensive 
operation  I  have  alluded  to.  It  is  contemplated  that 
if  a  person  completes  houses  on  each  side  of  his  street, 
he  should  complete  the  road  in  a  proper  way ;  the  com- 
missioners therefore  have  power  to  say,  and  they  may 
say,  they  will  not  adopt  the  street  until  the  new  street 
has  been  completed  for  passage.  When  this  has  been 
ue  they  may  adopt  it,  and  then  it  would  for  the 


future  be  repairable  out  of  the  funds  of  the  tows.  It 
seems  to  me  that  there  was  very  good  reason  for 
the  enactment  at  the  time  it  was  passed— that  the 
statute  was  enacted  for  that  purpose,  and  I  think  oar 
construction  gives  force  to  it  I  am  of  opinion  the  ad- 
judication of  the  justices  should  be  reversed. 

Willks,  J. — I  am  of  the  same  opinion. 

Btles,  J. — I  am  also  of  the  same  opinion.  At  first, 
I  confess,  I  had  some  difficulty,  but  I  think  that  with 
respect  to  sect  29  it  is  quite  clear  that  when  the  Ad 
of  Parliament  took  away  from  the  inhabitants  of  the 
parish  their  means  of  perfecting  the  new  operations, 
the  effect  is  the  same  as  if  they  had  said  in  express 
terms  they  should  be  no  longer  liable.  Sect  26  makes 
the  new  body  assigned  of  the  parish  who  are  liable  to 
future  and  present  highways.  As  to  the  present  high- 
ways, their  liability  seems  to  be  absolute;  butintA 
respect  to  future  highways,  to  all  purposes  there  is  a 
discretion.  Sect.  49  seems  to  be  the  one  applicable  to 
the  case  of  future  streets.  On  due  deKseratwa,  I 
really  think  that  will  be  found  to  be  the  true  constroc- 
tion  of  the  statute.  Judgment  for  the  emx 
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April  19  and  23. 
Me  Ferkamdkz. 
Contempt  of  court— Refuted  of  witness  to 
question — Commitment  for,  under  general 
— Habeas  corpus — Authority  of  assize  court— (M 
Bailey  session*  court. 
The  courts  of  attixe  are  Superior  Courts,  asi 
have  power  to  commit  for  contempt  be  geurd 
warrants.  Where,  therefore,  a  witness  en  tm 
trial,  at  the  assizes,  of  cm  information  fir 
bribery,  refused  to  answer  a  question  put  to  hm\  <* 
the  alleged  around  that  the  answer  would  tend  to  <rau- 
nate  him,  and  the  judge  committed  him  to  prism  fir 
six  months,  and  adjudged  him  to  pay  afneofXOL 
for  contempt,  by  a  warrant  which  did  net  ttett 
what  the  question  was,  or  set  forth  the  particulars  cf 
the  offence;  and  a  writ  of  habeas  corpus  was nwtei 
for  to  bring  up  the  prisoner,  in  order  to  his  bene 
discharged  on  the  ground  that  the  warrant  was  mi 
for  generality  : 
Held,  that  the  warrant  was  good,  and  that  the  ** 

should  not  be  issued. 
The  court  of  sessions  at  the  Old  Bailey  isaSeperisr 
Court. 

The  circumstances  under  which  the  application  law- 
inafter  made  to  the  court  in  this  case  arose  are  as.  fol- 
low : — In  Nov.  1859  Mr.  Jose  Luis  Fernandes  wai ex- 
amined as  a  witness  before  the  commissioners  appo'sttd 
(under  the  15  &  16  Vict  c  57)  to  inquire  into  al  kfri 
corrupt  practices  at  an  election  for  the  borau^  ■ 
Wakefield,  and  had  subsequently,  in  Jan.  I860,  recatd 
from  the  said  commissioners  "  a  certificate  in  writiaj 
under  their  hand  "  (sect  10  of  the  above  Act)  static 
that  he  had  made  a  true  disclosure  touching  all  t'aogs 

to  which  he  had  been  examined. 

On  the  trial  before  Hill,  J.,attheYorkassi»e*,mJl«ni 

last,  of  an  information  filed  by  the  Attorney-**  s**1 
against  Mr.  J.  B.  Charlesworth,  for  bribery  at  the  W 
election  for  Wakefield,  J.  L.  Fernandez  was  prot  tDcei 
sworn  and  examined  as  a  witness  on  the  part  <  if  «* 
Grown.  In  the  course  of  his  examination  he  was  nkei 
the  following  question  by  the  Solicitor-General:-' 
"Did  you,  in  the  month  of  April  1859,  reeeivit  an* 
money  from  Mr.  Charlesworth  ?  *  He  refused  t  M»- 
swer  this  question,  on  the  ground  that  his  answer  mg» 
tend  to  criminate  himself. 

It  was  proved  that  he  had  been  examined  befb  rev 
commissioners  as  above  stated,  and  that  he  had  r*  *™ 
the  above-mentioned  ctrttfia^  protecting  bin  (*"* 
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net  9  of  the  above  Act)  u  from  all  penal  actions,  for- 
feiture*, punishment*,  disabilities  and  incapacities,  and 
all  criminal  prosecutions  to  which  he  may  have  been  or 
may  become  liable  at  the  suit  of  her  Majest y,  her  heirs 
or  successors,  or  any  other  person,  for  anything  done 
in  respect  of  such  corrupt  practice." 

The  witness,  however,  alleged  that  he  was  acting 
under  the  advice  of  counsel,  who  were  of  opinion  that  the 
certificate,  though  protecting  him  in  all  other  respects, 
did  not  extend  to  freeing  him  from  impeachment  by 
the  House  of  Commons.  The  question  was  put  to  him 
by  the  learned  judge,  with  the  like  result.  Hill,  J. 
thereupon  consulted  bis  brother  judge,  Keating,  J., 
and  then  informed  the  witness  that  they  were  both  of 
opinion  that  he  was  completely  protected  by  the  certi- 
ficate, and  was  bound  to  answer  the  question.  Upon 
his  still  refusing  to  answer,  the  learned  judge  told  him 
he  had  been  guilty  of  a  contempt  of  a  most  serious 
character,  and  thereupon  sentenced  him  to  be  impri- 
soned for  six  months,  and  to  pay  a  fine  of  500&  for 
contempt  of  court,  under  the  following  warrant : — 

"Yorkshire  to  wit — At  the  assizes  held  at  the 
Castle  of  York,  in  and  for  the  said  county,  on  Thursday, 
the  7th  day  of  March,  in  the  24th  year  of  the  reign 
of  our  Sovereign  Lady,  Victoria,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  and  in  the  year  of  our 
Lord  1861,  before  the  Hon.  Sir  Hugh  Hill,  Knight, 
and  the  Hon.  Sir  Henry  Singer  Keating,  Knight,  two 
of  her  Majesty's  justices  assigned  to  take  the  said 
usizes,  according  to  the  statute,  &c 

u%.  v.  John  Barf  Charleswortk—On  the  trial 
of  the  information  against  the  deft,  for  bribery  alleged 
to  have  been  committed  by  him  on  the  election  of  a 
horgess  to  serve  in  Parliament  for  the  borough  of 
Wakefield,  Jose  Luis  Fernandez,  a  witness  produced, 
svom  and  examined  on  behalf  of  the  Crown,  having 
wfased  to  answer  a  certain  question,  touching  the 
matter  in  issue  in  the  said  information,  put  to  him  by 
her  Majesty's  Solicitor-General  of  counsel  for  the 
Crown  in  that  behalf;  and  this  court  having  adjudged 
that  the  said  Jose  Luis  Fernandez  was  bound  by  law 
to  answer  the  said  question,  and  having  required  him 
■o  to  do,  he  wilfully  and  in  contempt  of  the  court  re- 
fused to  answer  the  said  question,  and  he  having  wil- 
faUj  persisted,  and  still  so  persisting,  in  such  his 
refusal,  the  said  court  doth  therefore  adjudge  that  the 
■aid  Jose  Luis  Fernandez  has  been  and  is  guilty  of  a 
contempt  of  court,  and  the  said  court  doth  order  and 
adjudge  that  the  said  Joee  Luis  Fernandez  be  for 
raeh  his  contempt  committed,  and  he  is  hereby  com- 
mitted, to  the  custody  of  the  sheriff  of  the  said  county 
Qf  York,  and  to  his  keeper  of  her  Majesty's  gaol  of  the 
Castle  of  York,  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  six 
calendar  months  from  the  date  and  year  first  above 
mentioned ;  and  the  said  court  doth  further  order  and 
^jadge  that  the  said  Jose  Luis  Fernandez  also  for 
rach  his  contempt  shall  and  do  pay  to  our  said  Lady 
ti*  Queen  the  sum  of  500&,  and  that  he  be  further 
detained  in  custody  aforesaid  until  the  said  sum  of 
500£  shall  have  been  paid. 

"  By  the  Court.  Bkll,  Associate." 

&*&,  Q.C.  (with  whom  were  Price,  Q.C.  and  T. 
Jones)  now  moved  on  affidavits  for  a  writ  of  habeas 
cfpttf  ad  subjiciendum,  directed  to  the  governor  of 
York  Castle,  to  bring  up  the  body  of  the  said  J.  L. 
Fernandez,  in  order  that  he  might  be  discharged  from 
fustody  on  the  ground  that  the  commitment  was 
illegal  The  warrant  under  which  the  committal  took 
place  is  in  general  terms.  Now  although  the  two  Houses 
of  Parliament  and  the  Superior  Courts  at  Westminster 
have  power  to  issue  general  warrants  (for  which  Lord 
MajUstmrfs  case,  1  Mod.  144 ,  R.  v.  Flower,  8  T. 
&.3U;  Burdett  v.  Abbott,  14  East,  1 ;  and  Howard 
?.  (ipnetf,  10  Q.  B.  359,  are  respectively  authorities), 


it  is  submitted  that  what  is  said  in  those  cases,  and 
what  it  is  admitted  is  true  of  Superior  Courts,  has  no 
application  to  a  warrant  issued  under  the  circum- 
stances in  this  case.  The  warrant  here  professes  to  be 
signed  by  the  associate,  and  to  be  made  u  at  the  assizes 
held  at  York."  Now  a  court  of  assize  is  not  a  Supe- 
rior Court,  and  has  not  the  power  of  one.  The  judges 
of  assize  determine  some  matters  by  virtue  of  their 
commissions,  others  by  virtue  of  the  statute  of 
Westminster  2nd ;  and  by  the  common  law  (4  Inst 
159,  160),  these  commissions  are  various:  there  is, 
first,  the  commission  of  oyer  and  terminer  and  gaol 
delivery ;  another  is  the  commission  of  assize,  by  virtue 
of  which  and  the  statute  of  Westminster  2nd  issues 
are  tried ;  and  thirdly,  a  general  commission  of  the 
peace.  In  each  of  these  commissions  there  are  asso- 
ciated with  the  judges  other  persons  of  less  dignity; 
as,  for  instance,  in  the  commission  of  oyer  and  ter- 
miner, Queen's  counsel,  Serjeants,  and  even  justices ; 
and  now  by  recent  Act  of  Parliament  Queen's  counsel 
are  also  included  in  commissions  of  assize.  Such 
being  their,  constitution,  these  courts  are  not  like  the 
Superior  Courts  at  Westminster,  nor  do  they  emanate 
therefrom,  but  are  held  under  a  royal  commission ;  and 
it  would  be  strange  to  say,  nor  can  it  have  been  intended, 
that  any  one  sitting  under  such  a  commission,  as 
Queen's  counsel,  Serjeants,  or  magistrates,  should 
have  an  unlimited  power  to  fine  and  imprison  (it  may 
be  for  life)  by  virtue  of  a  general  warrant.  [Pol- 
lock, C.  B. — There  is  no  difference  whatever  between 
the  Lord  Chief  Justice  of  England  sitting  at  assizes 
and  the  youngest  Queen's  counsel  sitting  under  these 
commissions.  J  However  that  may  be,  it  is  con- 
tended that  there  is  a  vast  difference  between  persons 
acting  under  these  commissions  and  the  Superior 
Courts  at  Westminster ;  and  the  question  as  to  the 
power  of  such  commissioners  to  issue  general  warrant 
is  a  serious  and  important  one.  The  power  of  a  court 
of  record  to  fine  and  imprison  is  admitted,  but  that 
power  does  not  affect  this  question.  In  Bacon's 
Abridgment,  tit.  '*  Court,"  D.  1,  our  courts  are 
divided  into  three  classes — supreme,  superior,  and 
inferior ;  and  the  superior  are  subdivided  into  more  or 
less  principal — the  "less  principal  ones,"  he  says, 
"  are  such  as  are  held  by  commissions  of  oyer  and 
terminer,  assize,  Nisi  Prius,  &o.  by  custom  or  charter, 
or  by  virtue  of  Acts  of  Parliament  and  the  King's  com- 
mission, as  the  court  of  sewers,  justices  of  the  peace,  &c, 
thus  placing  courts  of  oyer  and  terminer,  of  assize,  and 
Nisi  Prius,  in  the  same  category  as  courts  of  sewers,  &c 
BushelTs  case,  Vaughan's  Rep.  135,  is  a  distinct  authority 
to  show  that  the  court  of  sessions  at  the  Old  Bailey, 
which  is  a  court  of  oyer  and  terminer,  is  an  inferior 
tribunal,  and  has  not  the  power  to  commit  by  a  general 
warrant.  The  court  of  sessions  at  the  Old  Bailey  is 
similar  in  its  constitution  to  a  court  of  assize,  and  is 
composed  in  the  same  manner  of  judges  and  others  of 
subordinate  authority ;  and  if,  therefore,  the  one  court 
has  not  the  power,  neither  his  the  other.  That  such 
courts  have  the  power  of  punishing  contempt  by  fine 
and  imprisonment  is  not  disputed ;  but  such  authority 
is  subject  to  revision  by  a  superior  tribunal,  and  the 
warrant  must  therefore  set  forth  the  grounds  and  cir- 
cumstances under  which  the  committal  took  place,  in 
order  to  enable  the  court  above  to  see  whether  a  correct 
conclusion  has  been  arrived  at.  (Bullock  v.  Parsons, 
I  Salk.  454,  was  also  referred  to.)  The  authority  of 
BushelTs  case  is  recognised  by  Lord  EUenborough  in 
Burdett  v.  Abbott,  14  East,  69,  70  ;  and  more  re- 
cently by  Lord  Denman,  C.J.,  who  plainly  shows  the 
reason  for  accuracy  and  particularity  in  the  warrant, 
when  he  says,  "  What  injustice  might  not  have  been 
committed  by  the  ordinary  courts  in  past  times,  if  such 
a  course  had  been  recognised,  as,  for  instance,  if  the 
recorder  of  London  in  BushelTs  case  had  suppressed  the 
fact  that  the  jurymen  were  imprisoned  for  returning 
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a  verdict  of  acquittal :"  (Sheriff  of  Middlesex  case, 
11  A  &  E.  292.)  In  Lord  Shaftesbury's  case,  this 
distinction  between  the  powers  of  a  superior  and  in- 
ferior court  is  referred  to ;  that  was  a  committal  by 
the  House  of  Lords  for  contempt,  and  the  return  to  a 
writ  of  habeas  was  to  the  effect  that  the  committal 
was  under  a  general  warrant,  and  in  giving  judgment, 
remanding  the  prisoner,  it  is  expressly  said :  "  Such  a 
return,  if  made  by  an  ordinary  court  of  justice,  would 
have  been  ill  and  uncertain:"  (1  Mod.  157.) 
And  in  Reg.  v.  Patty,  2  Ld.  Raym.  Sep.  1106,  Gould, 
J.,  in  giving  judgment,  says :  "  If  this  had  been  a 
return  of  a  commitment  by  an  inferior  court  it  had 
been  naught,  because  it  did  not  set  out  a  sufficient 
cause  of  commitment"  As  to  what  ought  to  appear 
on  the  face  of  general  warrants,  he  referred  to  judg- 
ments of  Coleridge,  J.,  in  Howard  v.  Gossett,  10  Q.  B. 
pp.  380-1,  and  Lord  Denman,  C.J.  lb.  p.  407.  Again, 
the  court  of  assize  exercises  its  power  by  virtue  of  a 
statute,  and  where  special  jurisdiction,  independent  of 
the  ordinnry  power  of  the  court,  is  exercised,  it  is  ne- 
cessary to  show  plainly  the  facts  giving  the  jurisdiction: 
(Christie  v.  Unwin,  A.  &  E.  373,  per  Coleridge,  J., 
p.  379;  Harrison  v.  Wright,  per  Parke,  B.,  13 
M.  &  W.  818 ;  Ex  parte  Leake,  per  Parke,  B,  9 
B.  &  C.  240;  Rex  v.  Brown,  8  T.  R.  26;  Thomp- 
son's case,  12  Rep.  104.)  Another  objection  is,  that 
the  warrant  does  not  show  whether  the  offence  was 
committed  during  a  civil  or  criminal  trial,  or  whether 
or  not  before  a  jury.  It  says,  "  At  the  assises  held," 
&&,  and  "  this  court  having  adjudged,"  &c  It  is 
impossible  to  say  whether  this  took  place  under 
the  commission  of  oyer  and  terminer,  or  of  assise, 
or  whether  it  was  an  information  laid  by  the 
Attorney-General  before  the  justices,  as  commis- 
sioners of  the  peace.  It  is  bad  too  for  not  showing 
special  authority  and  jurisdiction.  Wilde,  B.  refers  to 
the  judgment  of  Ashurst,  J.  in  R.  v.  Joliffe,  that  although 
judges  of  assize  derive  authority  under  a  particular  sta- 
tute, yet  all  that  is  done  by  them  is  virtually  done  under 
the  authority  of  the  court  above.  Again,  it  ought  to  appear 
on  the  warrant  whether  it  emanated  from  a  Superior 
Court,  which  the  court  of  oyer  and  terminer  is  not 
[Bramwxll,  B. — There  were  two  judges  assigned  to 
take  the  assizes:  records  are  drawn  up  under  different 
captions,  according  to  the  business  done— the  criminal 
business  under  the  commission  of  oyer  and  ter- 
miner ;  the  civil,  under  the  commission  of  assise.] 
Then  if  it  is  to  be  assumed,  from  the  caption,  that  it 
was  under  the  commission  of  assize,  it  is  bad  for 
not  showing  that  the  proceedings  were  under  an  in- 
formation sent  down  by  the  Court  of  Q.  B.  Further, 
the  warrant  does  not  state  what  the  question  was,  nor 
that  it  was  material.  In  snch  a  case  nothing  must  be 
presumed.  But,  apart  from  all  question  as  to  jurisdic- 
tion and  the  validity  of  the  warrant,  the  witness  was 
not  bound  to  answer  the  question ;  the  9th  and  10th  sec- 
tions of  the  15  &  16  Vict  c  57,  do  not  extend  to  im- 
peachment by  the  House  of  Commons.  The  certificate, 
however  powerful  to  shelter  the  witness  from  any  other 
proceedings,  cannot  stop  the  House  of  Commons — it  is 
&  casus  omissus.  Nor  could  the  judge  protect  him  by 
his  opinion.  The  witness  alone  can  determine  whether 
an  answer  has  a  tendency  to  criminate  him,  and  it  is 
his  privilege  so  to  do  ;  and  even  if  he  were  mistaken  in 
supposing  himself  liable  to  impeachment,  he  is  still 
entitled  to  the  privilege,  and  it  is  not  to  be  assumed 
that  the  tendency  to  criminate  must  have  reference 
solely  to  bribery.  Suppose  he  had  embezzled  the 
money;  the  certificate  would  have  been  no  protection 
there,  whilst  the  answer  might  be  a  link  in  the  chain 
to  convict  him  hereafter.  In  Fisher  v.  Ronalds,  12 
CB.  765,  Maule,  J.  clearly  states  the  nature  of  the 
privilege,  and  his  view  has  been  adopted  by 
Pollock,  C.  B.  in  Adams  v.  Lloyd,  3  H.  &  N.  361, 
and  wi*  referred  to  in  GarbetCs  case,  *  Carr.  &  Kir. 


[Wilde,  B.— The  result  would  be  that  you  would 
never  be  able  to  obtain  an  answer  to  the  simplest  ques- 
tion :  a  man  might  refuse  to  tell  his  name,]  Lastly, 
the  witness  should  have  been  asked  if  he  had  any  cuss 
to  show  why  he  should  not  be  adjudged  gauzy  of  con- 
tempt, and  then  the  matter  and  the  bona  fist  of  the 
refusal  could  have  been  inquired  into.  But  this  mi 
not  done,  and  no  proper  opportunity  was  given  to  the 
witness  to  explain  his  conduct  In  his  affidavit  the 
witness  swears  to  his  bond  fids  belief  that  the  easier 
would  have  a  tendency  to  criminate  him ;  that  he  wm 
not  acting  in  collusion  with  J.  B.  Chariesworta,  ud 
that  he  had  no  intention  to  commit  a  contempt  d 
court 

Pollock,  C.B.— We  think  we  ought  to  tak»  tin 
to  consider  the  argument  which  has  been  prepared 
with  so  much  pains,  and  pieaented  to  us  with  s*a 
ingenuity,  and  here  we  do  no  wrong  to  the  sppficot, 
because,  if  we  gave  judgment  now,  it  would  prebetyr  be 
adverse  to  his  application.  Car.  ads.  eat 

April  23. — Pollock,  C.B.  now  delivered  the  judg- 
ment of  the  court — I  have  the  written  judgnKStrf 
the  court  in  the  matter  of  Fernandez,  and  I  now  proceed 
to  deliver  it    This  was  a  case  moved  by  Mr.  BoriH, 
on  Friday  last,  and  the  motion  was  for  a  writ  of  hshm 
corpus  to  bring  up  the  body  of  the  deft  in  order  to 
his  being  discharged  on  the  ground  of  the  conmiinant 
being  illegal.    The  argument  occupied  a  cenafcnNe 
time,  and  was  founded  on  casts  not  very  often  cstd 
in  court,  and  some  of  them  of  as  ancient  date.   We 
had  little  doubt  at  the  close  that  the  writ  ought  art  to 
issue,  but  we  thought  it  desirable  to  take  a  short  nw 
to  look  into  the  state  of  the  law  upon  the  sobject, 
and    we    are    now    clearly   of    opinion    that  » 
writ   ought   to    be   granted.      The    only    owstke. 
in  reality  before  us  is,  whether  the  court  of  sssm  it 
York  which  ordered  this  commitment  is  a  superior  or 
an  inferior  court    If  superior,  it  is  not  required  to 
set  out  the  cause  of  commitment  with  the  ptrtfcok 
circumstances— it  is  sufficient  to  state  the  cause  gene- 
rally; and  the  case  would  be  otherwise  if  it  bean  infe- 
rior court    To  support  the  view  of  Mr.  BovQl,  tail  • 
court  of  assise  is  an  inferior  court,  two  authorities,  aid 
two  authorities  only,  were  cited.    The  first  wan 
Bacon's  Abr.  tit  "  Courts,"  D ;  upon  referring  to  wines 
it  appears  to  be  an  authority  directly  the  other  wit. 
The  courts  of  record  are  there  divided  into  soprene, 
superior,  and  inferior.    Superior  Courts  of  **?*"[ 
more  principal  or  less  principal;  the  more  prmoyj 
are— Parliament,  Chancery,  Queen's  Bench,  Coosmb 
Pleas,  and  Exchequer,  the  justices  itinerant,  «c ;  w 
less  principal  courts  are  such  as  are  held  by  commission 
of  gaol  delivery,  oyer  and  terminer,  assise,  Nisi  Prio^ 
&c.    All  these  seem  to  stand  on  the  same  footing.  A 
court  of  assise,  or  of  Nisi  Prius,  is  therefore  s  Sn£ 
rior  Court,  although  a  less  principal  one,  and  as  sort, 
as  far  as  this  authority  goes,  has  authority  to  conn* 
for  contempt  without  setting  forth  the  ptrticotorirf 
the  contempt  in  respect  of  which  the  commitmo*  a 
awarded.     The  other  authority  was  Bushefft  case,  t» 
comments    on    which     by    Lord    KIlenbMough,  » 
BurdeU  v.  Abbott,   14  East,    pp.  69  snd  70,  ** 
that     for     this     purpose    Bushel?*    case    «    » 
authority.    It  was  cited  to  show  that  an  order  «  |* 
court  of  commissioners  at  the  Old  Bailey  ought  to  * 
out  the  cause  of  commitment,  and  therefore  thstttot 
court  is  to  be  considered  as  an  inferior  court    In  P-  '9 
Lord  Ellenborough  called  Mr.  Holroyd's  attento* » 
the  fact  that  in  BwhelTs  case  it  was  laid  down  gaw 
rally  that  the  cause  of  commitment  ought  to  app«i 
and  that  the  necessity  of  setting  out  the  cast  witi ip£ 
ticularity  is  not  confined  to  the  case  of  an  infer* 
court,  but  ought  to  be  observed  whether  the  cosrt  £ 
inferior  or  superior.    Mr.  Holroyd  admitted,  «J» 
could  not  avoid  doing,  that  it  was  laid  down  £■***£ 
Mow,  bo  far  BmsheWe  em  was  wrong,  flfeo**** 
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decision  was  undoubtedly  quite  right  in  law  to  the 
extent  of  holding  that  the  cause  of  commitment  must 
appear  in  the  commitment  of  the  inferior  court.  The 
argument  therefore  fails  to  show  that  the  court  of  com- 
missioners at  the  Old  Bailey  was  an  inferior  court  But 
there  is  an  authority,  not  cited  by  Mr.  Bovill,  which 
goes  directly  to  show  that  that  court  is  a  Superior 
Court,  in  the  opinion  at  least  of  Abbot,  C.  J.,  and  also 
was  expressly  so  held  by  Wood,  B.,  in  the  case  of  Hex 
v.  Clement,  4  B.  &  Aid.  218,  and  1 1  Pri.  70.  In  that 
case  the  court  at  the  Old  Bailey  had  made  an  order  for- 
bidding any  publications  of  a  portion  of  certain  trials 
until  the  whole  were  concluded.  This  order  had  been 
disobeyed  by  the  deft,  and  the  court  fined  him 
bOOL  for  his  contempt  in  disobeying  the  order,  not 
stating  what  was  the  order  he  had  disobeyed.  The 
presiding  judge  at  that  session  was  Abbot,  C.  J., 
sod  we  have  no  doubt  that  the  order,  im- 
posing the  fine  for  the  contempt  of  the  deft,  in 
disobeying  the  order,  was  very  carefully  considered 
and  prepared.  It  is  set  out  at  full  in  the  report  in 
11  Price,  and  it  is  an  authority  to  show  that  the  court, 
at  that  time,  Abbot,  C.J.  being  the  commissioner, 
claimed  to  act  and  did  act  as  a  Superior  Court,  not 
setting  out  the  particulars  of  the  contempt  it  proposed 
to  punish,  and  Woed,  B.  in  his  judgment  (1 1  Price,  87), 
expressly  speaks  of  the  court  as  a  Superior  Court  of 
Record.  Assuming,  therefore,  that  a  court  of  assize  is 
a  Superior  Court  (and  it  certainly  may  be  taken  with- 
out any  doubt  that  a  court  of  assize  is  as  much  a 
Superior  Court  of  Record  as  a  court  of  commissioners 
at  the  Old  Bailey  was  before  it  was  superseded  by  the 
present  court  established  by  Act  of  Parliament), 
assuming  a  court  of  assize  to  be  a  Superior  Court,  the 
lav  applicable  to  this  commitment  is  really  not  open  to 
any  doubt  It  was  solemnly  decided  in  the  H.  of  L., 
in  Burdett  v.  Abbott  (in  error,  5  Dow.  Rep.  200), 
a  it  had  been  in  the  court  below,  14  East,  and  in 
The  Skerif  of  Middlesex  case,  1 1  Ad.  &  Ell.  292,  that 
in  a  warrant  of  commitment  by  a  Superior  Court,  the 
adjudication  of  the  contempt  may  be  general,  and  the 
particular  circumstances  need  not  be  set  forth.  This  is 
*U  that  is  necessary  for  the  purpose  of  the  decision  of 
this  case  now  before  us ;  but  we  do  not  regret  that  Mr. 
BoriU  brought  under  our  notice  all  the  circumstances 
that  took  place  at  the  trial,  as  it  affords  us  an  oppor- 
tunity of  saying  that  we  entirely  concur  in  the  view 
tten  by  the  learned  judge  who  presided  (Hill,  J.),  as 
to  the  whole  course  of  proceeding  on  that  occasion. 
There  will  be  no  writ  of  habeas  corpus  issued. 

Writ  refused. 
Attorneys  for  the  applicant,  Singleton  and  Pitman, 


Monday,  April  29. 
Beg:  on  the  prosecution  of  Mappin  and 
others  (reaps.)  v.  Youle  (app.) 

Jfosfer  and  workman — Absenting  from  service — Con- 
nchonfor  by  justices  under  6  Geo.  3,  c.  2b— Second 
leaving  service  under  bond  fide  claim  of  right — 
Statutes  6  Geo.  3,  c  25,  and  4  Geo.  4,  c  34— 
Repeal  of  former  by  latter  Ad. 

Where  at  the  time  of  the  original  departure  from  the 
master's  service  the  workman  means  it  to  be  a  per- 
manent departure,  and  has  no  intention  to  return  to 
**ch  service: 

M  (per  Pollock; C.  B.  and  Martin,  B.;  dissentienie, 
Bramweh\  £.),  that  the  master  puts  an  end  to  the 
contract  of  service  by  proceeding  against  the  work' 
nan  summarily  under  the  Act ;  and  that  the  justices 
*jw  no  power  to  convict  the  workman  a  second 
t*m  for  not  returning  to  the  service  after  the  expi- 
ration of  the  first  imprisonment. 

nhere  a  workman  declines  to  return  to  the  service 
after  his  first  imprisonment,  under  a  bond  fide  claim 
of  right  founded  on  hie  belief  in  the  advice  given 


him  by  his  attorney  that  he  is  not  bound  to  return  in 
consequence  of  the  previous  conviction  having  put  em 
end  to  the  contract,  but  the  justices  nevertheless  con' 
vict  him  for  not  returning: 
Held  (per  totam  curiam),  that  the  workman  in  acting 
upon  such  bona  fide  claim  of  right  is  not  liable  to  be 
proceededagainst  before  the  justices  a  secondtime,and 
that  the  second  conviction  is  bad  on  that  ground. 
Held  also,  that  a  conviction  under  6  Geo.  3,  c.  25,  s.  4, 
is  bad  on  the  ground  that  that  statute  is  repealed  or 
practically  superseded  (quoad  then  particular  pro- 
ceedings) by  the  4  GeoA,  c.  34,  s.  3. 
Special  case  under  20  &  21  Vict.  c.  43,  stated  by 
two  justices  of  the  borough  of  Sheffield  for  the  opinion 
of  the  court,  as  to  the  validity  of  a  conviction  by  said 
justices  under  6  Geo.  3,  c  25,  a.  4,  of  a  workman  for 
absenting  himself  from  his  master's  service  before  his 
contract  had  expired.    The  facts  found  by  the  case  are 
as  follow  : — 

The  app.,  a  journeyman  cutler,  was  in  the  service 
of  Messrs.  Mappin,  of  Sheffield,  under  a  written 
agreement,  signed  by  both  parties,  in  the  following 
form : — 

"  An  agreement  made  this  19th  Dec.  1859,  be- 
tween Robert  Youle  of  the  first  part,  and  Edward 
Mappin  and  Joseph  Charles  Mappin  of  the  second  part. 
The  said  R.  Youle  doth  hereby  hire  himself  and  agree 
to  work  for  the  said  parties  of  the  second  part 
as  a  journeyman  springknife  cutler,  for  the  term  of 
three  years  from  the  date  hereof,  during  all  which  time 
the  said  Robert  Youle  shall  and  will  diligently  and 
wholly  employ  and  apply  himself  in  the  service  of  the 
said  parties  of  the  second  part,  and  shall  not  work  for, 
serve,  or  assist  any  other  person  or  persons  whatsoever," 
and  in  consideration  thereof  the  said  K.  and  J.  C. 
Mappin  did  thereby  "  hire  and  agree  fully  to  employ 
the  said  R.  Youle  in  the  capacity  and  for  the  term  afore- 
said," and  to  pay  him  as  in  the  said  agreement  men- 
tioned for  the  work  which  he  should  do,  with  a  proviso 
enabling  either  party  to  determine  the  hiring  at  the  end 
of  two  years,  on  giving  to  the  other  of  them  one 
month's  notice  in  writing ;  "  and  if  the  said  R.  Youle  be 
the  person  giving  such  notice,  on  his  paying  to  the 
said  parties  of  the  second  part  at  the  time  of  giving 
such  notice  the  whole  of  any  debt  which  he  may  then 
owe  to  them." 

The  app.  was  to  be  paid  by  piecework — that  is 
to  say,  not  by  wages  by  the  week  or  month,  but 
in  proportion  to  the  value  of  the  work  done  according 
to  a  certain  scale  of  prices.  Under  this  contract  he 
entered  and  remained  in  Messrs.  Mappin's  service  until 
the  7th  July  last,  when  he  absented  himself  without 
their  consent,  and  continuing  so  absent,  a  complaint 
was  laid  against  him  on  the  3rd  Aug.  After  hearing 
evidence  upon  oath  on  both  sides,  the  justices  con- 
victed the  said  R.  Youle  of  a  misdemeanor  in  res- 
pect of  his  contract,  "  for  that  he  did  on  the  7th  July, 
and  still  did,  unlawfully  absent  himself  from  his  said 
master's  service,  without  leave  or  lawful  excuse,  and 
without  his  said  master's  consent,  and  neglected  to 
fulfil  the  conditions  of  the  said  contract,  contrary  to  the 
statute  in  that  case  made  and  provided;"  and  the  said 
justice  did  thereupon  adjudge  that  the  said  R.  Youle 
should  be  "  imprisoned  in  the  house  of  correction  at 
Wakefield,  and  kept  to  hard  labour  for  the  space  of 
twenty-one  days,  and  that  during  the  said  term  the 
wages  of  the  said  Robert  Youle  should  abate." 

In  pursuance  of  the  above  conviction,  which  was 
made  under  the  4  Geo.  4,  c  34,  a.  3,  the  app.  was 
committed  to  prison  for  twenty-one  days.  He  did  not 
return  to  Messrs.  Mappin's  service  at  the  expiration  of 
his  imprisonment,  whereupon  on  the  12th  Sept.  they 
preferred  a  second  complaint  against  him,  u  for  that 
he  did,  on  the  29th  Aug.  last,  before  the  term  of  his 
contract  was  completed,  unlawfully  absent  himself 
without  leave  or  lawful  excuse."    This  complaint  was 
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beard  on  the  13th  Sept,  before  the  two  justices  who 
■tate  this  case. 

It  was  proved  before  them  that  the  app.  entered 
Messrs.  Mappin's  service  under  the  aforesaid  agreement 
and  was  absent  therefrom  on  the  day  named  in  the 
information  (29th  Aug.),  and  had  not  returned  since 
that  day;  that  he  was  found  on  the  11th  Sept.  work- 
ing at  another  manufactory,  when,  on  being  asked 
why  he  had  not  come  to  his  work  now  he  was  out  of 
prison,  he  said  he  "  had  offered  to  pay  Mr.  Mappin  the 
money  he  owed  him,  and  he  thought  Mr.  Mappin 
ought  to  accept  it,  and  release  him  from  the  agreement, 
for  he  was  earning  more  money  there  and  did  not 
want  to  return."  His  previous  committal  on  the  3rd 
Aug.,  and  that  he  had  not  returned  to  his  service 
since  his  discharge  from  prison,  were  also  proved.  In 
answer  to  a  question  by  the  justices,  he  said  he  de- 
clined now  to  return  to  Messrs.  Mappin's  service  in 
consequence  of  his  solicitor  having  advised  him  not  to 
do  so.  It  was  urged  on  his  behalf  before  the  justices 
that,  having  been  once  convicted  for  leaving  the  service, 
he  could  not  again  be  convicted  for  not  returning ;  that 
the  justices  had  no  jurisdiction,  inasmuch  as  it  was  ooe 
offence  which  had  been  satisfied.  The  justices,  how- 
ever, convicted  him  "  of  having-  on  29th  Aug.  last  past, 
at  the  borough  aforesaid,  without  notice,  and  before  the 
term  of  his  contract  was  completed,  unlawfully,  with- 
out the  consent  of  his  said  masters,  or  either  of  them, 
and  without  just  or  lawful  excuse,  absented  himself 
from  his  said  service ;  and  of  not  having  fulfilled  his  said 
contract,  contrary  to  the  form  of  the  statute  made  and 
passed,  &c  (6  Geo.  3,  c  25),  and  did  adjudge  the 
said  R.  Youle  to  be  imprisoned  in  the  house  of  correc- 
tion at  Wakefield,  in  the  West  Riding  of  Yorkshire,  for 
the  space  of  one  month." 

Being  dissatisfied  with  the  above  decision,  as  erro- 
neous in  point  of  law,  the  app.  applied  to  the  justices 
for  a  case,  under  20  &  21  Vict,  c  43,  and  was  admitted 
to  bail  in  the  meantime. 

The  justices  say :  "We  were  of  opinion  that  the 
deft,  was  proved  to  be  guilty  of  the  offence  charged  in 
the  information  and  complaint,  and  against  the  provi- 
sions in  that  behalf  contained  in  the  statute  of  6  Geo. 
3 ;  and  we  were  also  of  opinion  that  deft,  was  liable 
under  the  above  statute  to  be  again  convicted  and  im- 
prisoned for  not  returning  after  his  said  imprisonment, 
nnder  the  same  agreement,  but  on  the  contrary,  ad- 
visedly, absenting  himself  from  the  service  of  his 
masters,  and  working  for  others,  after  his  former  im- 

Srisonment  and  before  the  time  of  his  agreement  with 
[essrs.  Mappin  had  expired ;  and  we  accordingly  ad- 
judged him  to  be  imprisoned  in  the  house  of  correction 
at  Wakefield  for  one  month.  If  the  court  shall  be 
of  opinion  that  the  said  determination  is  not  erroneous 
in  point  of  law,  then  the  said  determination  shall  be 
confirmed  ;  but  if  the  court  shall  be  of  a  contrary 
opinion,  then  the  said  determination  shall  be  reversed." 
The  case  came  on  for  argument  in  Hilary  Term, 
when  the  court  directed  the  ease  to  be  sent  back  for 
amendment  and  more  specific  statement  by  the  justices 
09  the  two  following  points : — 

1.  If  any  evidence  wrs  given  before  them  to  show 
whether  the  absence  of  the  app.  in  respect  of  which 
the  first  conviction  was  made  was  a  temporary  absence, 
or  an  absence  with  intention  not  to  return  at  all,  and 
not  to  fulfil  the  contract?  and  if  there  was,  to  state  it, 
and  the  conclusion  they  draw  from  such  evidence. 

2.  Whether  on  the  last  occasion  on  which  he 
refused  to  return  to  the  service,  he  bond  fide  believed 
that  he  was  not  bound  to  return  to  the  service,  in 
consequence  of  the  previous  conviction? 

The  amended  case  states  in  substance,  first,  that  there 

was  no  evidence  to  show  whether  the  first  absence  was 

temporary  only,  or  an  absence  with  intention  not  to 

return  at  all,  and  not  to  fulfil  the  contract  except 

hat,  on  the  11th  Sept,  eighteen  days  after  his  im- 


prisonment had  expired,  the  app.  had  stated,  in  answer 
to  the  question  why  he  had  not  returned  to  bis  work 
at  Messrs.  Mappin's,  that  he  was  willing  to  pay  than 
the  money  he  owed  them  for  advances,  which  they 
ought  to  accept,  and  release  him  from  his  contract,  as 
he  was  earning  higher  wages  elsewhere,  and  more  than 
Messrs.  Mappin  would  allow  him  to  earn  ;  and  secondly, 
that  he  absented  himself  from  his  work  owing  to  a 
dispute  with  his  master  about  the  prices  allowed  for 
work,  and  also  about  the  kind  of  work  on  which  he 
had  been  employed ;  and  that  he  was  advised  by  his 
attorney  that  the  contract  was  at  an  end,  and  that  he 
was  not  compellable  to  return,  and  the  justice  thought 
it  very  probable  that  he  bond  fide  believed  the  opinion 
of  his  attorney. 

The  following  are  the  sections  of  the  two  statute) 
bearing  on  the  question : — 

The  6  Geo.  3,  c  25,  "An  Act  for  better  regulating 
apprentices  and  persons  working  under  contract" 

Sect  1.  Recites,  that  persons  employed  in  eereral 
manufactories  of  this  kingdom  frequently  take  appren- 
tices, and  such  apprentices  frequently  absent  thai- 
selves  from  their  service,  for  remedy  whereof  it  n 
enacted,  that  "  if  any  apprentice  shall  absent  himself 
from  his  master's  service  before  the  term  of  his 
apprenticeship  shall  have  expired,  every  such  apprentice 
shall,  at  any  time  or  times  thereafter,  wheneTer  he 
shall  be  found,  be  compelled  to  serve  his  said  master 
for  so  long  a  time  as  he  shall  have  absented  himself 
from  such  service,  unless  he  shall  make  satisfaction  to 
his  master  for  the  loss  he  shall  have  sustained  bj  has 
absence  from  his  service ;  and  so,  from  time  to  tm 
as  often  as  such  apprentice  shall,  without  leave  of  his 
master,  absent  himself  from  his  service  before  the  term 
of  his  contract  shall  be  fulfilled ;  and  in  case  any  rach 
apprentice  shall  refuse  to  serve  as  hereby  required,  or 
to  make  such  satisfaction  to  his  master,  such  master 
may  complain,  upon  oath,  to  any  justice  of  the  peace 
for  the  county  or  place  where  he  shall  reside,  which 
oath  such  justice  is  hereby  empowered  to  administer, 
and  to  issue  a  warrant  under  his  hand  and  teal  for 
apprehending  any  such  apprentice;  and  such  justice, 
upon  hearing  the  complaint,  may  determine  what 
satisfaction  shall  be  made  to  such  master  by  sock 
apprentice ;  and  in  case  such  apprentice  shall  not  giw 
security  to  make  such  satisfaction  according  to  nth 
determination,  it  shall  and  may  be  lawful  for  neh 
justice  to  commit  every  such  apprentice  to  the  boose 
of  correction  for  any  time  not  exceeding  three 
months." 

Sect  4.  "And  whereas  it  frequently  happens  Oat 
artificers,  calico  printers,  handicraftsmen,  occ.  sad 
others,  who  contract  with  persons  for  certain  terms, 
do  leave  their  respective  services  before  the  terms  of 
their  contracts  are  fulfilled,  to  the  great  disappointment 
and  loss  of  the  persons  with  whom  they  so  contract, 
for  remedy  whereof  be  it  further  enacted,  that  if  aaj 
calico  printer,  handicraftsman,  &C,  or  other  pews 
shall  contract  with  any  person  whomsoever,  for  any 
time  or  times  whatsoever,  and  shall  absent  himself  froa 
his  service  before  the  term  of  his  contract  shall  be  com- 
pleted, or  be  guilty  of  any  other  niisdemesnor,  that 
then  and  in  every  such  case  it  shall  and  may  be  la*f» 
for  any  justice  of  the  peace  of  the  county  or  place 
where  any  such  artificer,  &c  shall  be  found,  aodsoci 
justice  is  hereby  authorised  and  empowered,  upon  com- 
plaint thereof  made  upon  oath  to  him  by  the  per** 
with  whom  such  artificer,  &c  shall  have  so  contracted, 
or  by  his  or  her  steward  or  agent,  which  oath  such 
justice  is  hereby  empowered  to  administer,  to  issoe  hu 
warrant  for  the  apprehending  every  such  artificer!  *^ 
and  to  examine  into  the  nature  of  the  ccanplauU; ■» 
if  it  shall  appear  to  such  justice  that  any  such  artifice. 
&c  shall  not  have  fulfilled  such  contract,  or  bathMj 
guilty  of  any  misdemeanor,  it  shall  and  may  be  UvM 
for  such  jnstioe  to  commit  every  such  person  to  tw 
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house  of  correotion  for  the  county  or  place  where  each 
justice  shall  reside,  for  any  time  not  exceeding  three 
montbi  nor  leu  than  ono  month.** 

The  4  Geo.  4,  o.  34,  ••  An  Act  to  enlarge  the  powers 
of  justices  in  determining  complaints  between  masters 
snd  servants,  and  between  masters,  apprentices,  artifi- 
cers and  others." 

Sect.  1  recites  the  6  Geo.  S,  e.  25,  and  other  Acts, 
and  that  "it  is  expedient  to  extend  the  powers  of  the 
said  Acts,"  &c. 

Sect  4.  "  And  be  it  further  enacted,  that  if  any 
savant  in  husbandry,  or  any  artificer,  &c,  shall  contract 
with  tny  person  or  persons  whomsoever,  to  serve  him, 
her,  or  them  for  any  time  or  times  whatsoever,  or  in  any 
other  manner,  and  shall  not  enter  into  or  commence  his 
or  her  service  according  to  his  or  her  contract  (such 
contract  to  be  in  writing,  and  signed  by  the  contracting 
parties),  or  having  entered  into  such  service  shall  ab- 
sent himself  or  herself  from  his  or  her  service  before 
the  term  of  his  or  her  contract,  whether  such  contract 
fcliall  be  in  writing  or  not  in  writing,  shall  be  com- 
pleted, or  neglect  to  fulfil  the  same,  or  be  guilty  of  any 
other  misconduct  or  misdemeanor  in  the  execution 
thereof,  or  otherwise  respecting  the  same,  then  and  in 
t«erj  such  case  it  shall  and  may  be  lawful  for  any  jus- 
tice of  the  peace  of  the  county  or  place  whero  such 
errant  in  husbandry,  artificer,  &c,  shall  have  so  con- 
tracted, or  be  employed  or  be  found,  and  such  justice 
is  hereby  authorised  and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him  by  the  person  or  per- 
wn*,  or  auy  of  them,  with  whom  such  servant  in 
husbandry,  artificer,  &c,  shall  have  so  contracted,  or 
by  his,  her,  or  their  steward,  manager,  or  agent,  which 
oath  such  justice  is  hereby  empowered  to  administer,  to 
ww  his  warrant  for  the  apprehending  every  such  ser- 
vant in  husbandry,  artificer,  &c,  and  to  examine  into 
the  nature  of  the  complaint ;  and  if  it  shall  appear  to 
wch  justice  that  any  such  servant  in  husbandry,  arti- 
ficer, &c.,  shall  not  have  fulfilled  such  contract,  or  hath 
Wo  guilty  of  any  other  misconduct  or  misdemeanor 
u  aforesaid,  it  shall  and  may  be  lawful  for  such  justice 
to  commit  every  such  person  to  the  house  of  correc- 
tion, there  to  remain  and  bo  held  to  hard  labour  for  a 
reasonable  time,  not  exceeding  three  months,  and  to 
*taf*  a  proportionable  part  of  his  or  her  wages  for  and 
daring  such  period  as  he  or  she  shall  be  so  confined  in 
tbe  house  of  correction ;  or  in  lieu  thereof,  to  punish 
the  offender  by  abating  the  whole  or  any  part  of  his  or 
her  wages ;  or  to  discharge  such  servant  in  husbandry, 
artificer,  6Vc^  from  his  or  her  contract,  service,  or  em- 
Ptyment,  which  discharge  shall  he  given  under  the 
amwI  end  seal  of  such  justice  gratis." 

April  29.— MeUith,  Q.C.  for  the  deft— The  ques- 
tion is,  whether  a  workman  who  has  been  convicted  for 
absenting  himself  from  his  employment,  and  sentenced 
to  imprisonment,  and  who  declines  to  return  to  his 
ttrv>ce  after  his  discharge,  is  liable  to  be  summoned 
^punished  again.  Assuming  that  he  was  bound  to 
'torn,  he  could  not  be  convicted  criminally  for  not 
retonuDg,  if  he  bond  fide  believed  he  was  not 
wend.  The  case  of  Ryder  ▼.  Wood,  29  L.  J. 
I.M.C.,  ig  an  express  authority  to  that  effect  No 
Wt  in  that  case  the  man  thought  he  had  complied 
*th  the  contract.  Here  the  deft,  acted  on  a  supposed 
nfnki  ud  under  the  advice  of  his  attorney,  and 
Opting  the  view  expressed  by  Pollock,  C.B.,  in  Ex 
J**«  Baker,  2  H.  &  N.  219,  Ex.,  he  declined  to  re- 
turn to  the  service.  But,  secondly,  the  prior  conviction 
N  an  end  to  tbe  contract.  The  leaving  the  service 
permanently  was  one  offence,  and  having  been  once 
>ar.isbed,  he  cannot  be  punished  a  second  time :  the 
justices  have  no  further  jurisdiction  in  the  matter.  An 
ordinary  case  of  contract  of  service  is  put  an  end  to  by 
Ut  party  going  away  and  abandoning  it,  and  the 
^•dy  »  master  has  is  by  an  action  for  damages.  So 
"t  servant  bo  wrongfully  dismissed  an  action  lies,  and 
[Mao.  Ca&] 


damages  may  be  recovered,  but  in  both  these  cases  the 
service  is  at  an  end,  and  the  remedy  adopted  for 
compensation  is  taken  once  and  for  alL  So  here 
the  leaving  the  service  is  an  offence  against  the 
Act,  for  which  a  workman  is  to  be  punished  once 
for  all.  His  liability  to  serve  is  gone  after  he 
has  once  wilfully  abscntca  himself  and  been  punished ; 
the  service  is  at  an  end,  and  he  cannot  be  again 
punished  under  the  Act,  any  more  than  a  second  action 
could  be  brought  in  either  of  tbe  last-mentioned  cases. 
[Martin,  B. — Suppose  a  contract  of  service  for  five 
years,  and  at  the  end  of  three  months  the  man  chooses 
to  leave  and  refuses  to  return ;  can  the  master  by  the 
assistance  of  the  justices  keep  him  in  prison  for  four 
years  and  three-quarters  ?]  Again,  the  former  convic- 
tion was  under  4  Geo.  4,  c  34,  s.  3 ;  tbe  present  ono 
is  under  the  4th  section  of  6  Geo.  3,  c.  25;  there  is 
nothing  about  "  and  so  from  time  to  time*'  in  this  sec- 
tion ;  those  words  occur  in  the  1st  section  of  this  very 
Act,  with  respect  to  "  apprentices,"  which  makes  the 
remarks  of  the  Lord  Chief  Baron,  in  Ex  parte  Baker, 
on  the  omission  of  those  words  altogether  from  the 
4  Geo.  4,  c  34  (which  was  the  Act  under  consideration 
in  that  case)  stronger  in  favour  of  the  deft.  Thirdly, 
the  6  Geo.  3,  c  25,  is  impliedly  repealed  by  tho 
4  Geo.  4,  c  34 ;  tho  latter  Act  extends  the  powers  of 
the  justices  in  favour  both  of  master  and  servant ;  the 
previous  statute  gave  a  minimum  punishment  of  a 
month ;  by  the  latter  Act  the  justices  may  either  im- 
prison for  a  reasonable  time  not  exceeding  three  months, 
with  abatement  of  wages ;  or  abate  the  whole  or  any 
part  of  the  wages,  or  discharge  the  servant  from  the 
employment.  The  two  statutes  are  inconsistent  with 
each  other.  Gases  must  often  occur  between  master  and 
workman  in  which  the  minimum  punishment  of  one 
month  would  be  very  unjust ;  the  Legislature  intended 
to  remedy  that  evil,  but  if  it  be  held  that  the  statute 
of  Geo.  3  remains  in  force  and  unmodified  by  the  subse- 
quent statute,  then,  if  the  master  choose  to  proceed  under 
the  former  statute,  he  may  still  imprison  a  servant  for 
a  month,  in  a  case  where  under  the  subsequent  statute 
n  small  abatement  of  wages,  or  may  be,  in  a  case  where 
both  were  in  fault,  a  discharging  of  the  contract,  would 
be  the  fitting  nnd  adequate  adjudication.  [Wilde,  B. 
— How  is  it  brought  before  the  magistrate  ?  Has  tho 
magistrate  no  power  to  decide  under  4  Geo.  4,  even 
though  the  information  is  laid  under  6  Geo.  3  ?]  The 
argument  on  the  other  side  is  that  it  is  cumulative. 
The  case  states  that  the  deft,  having  been  charged  with 
an  offence  "  contrary  to  tho  statute  6  Geo.  3,"  tho 
justices  sentenced  him  in  terms  under  that  Act ;  and  the 
reason,  it  is  apprehended,  why  they  rely  on  that  statute 
is,  that  as  the  justices  must,  under  4  Geo.  4,  adjudi- 
cate on  wages,  they  could  not  do  so  where  a  man  is 
paid  by  piecework,  as  there  the  wages  would  deduct 
themselves,  since  he  could  not  do  any  work  whilst  in 
prison.  No  doubt  the  last-named  Act  says  the  justices 
arc  so  to  adjudicate,  but  it  does  not  follow  because  the 
nature  of  the  contract  is  to  do  without  their  adjudica- 
tion what  the  Legislature  intended  should  be  done, 
that  therefore  the  conviction  must  be  under  the  6  Geo.  3. 
The  justices  have  fairly  stated  the  cose,  but  they  were 


wrong. 


Quoin,  contra,  in  support  of  the  conviction. — There 
are  so  many  Acts  in  pari  materid  regulating  the 
dealings  between  masters  and  workmen,  that  it  would 
be  difficult  to  exaggerate  the  importance  of  this  ques- 
tion, especially  if  tho  court  should  accede  to  the  vie.v 
of  this  case  propounded  on  the  other  side.  He  con- 
tended that  tho  first  conviction  did  not  put  an  end  to 
the  contract  for  the  purpose  of  a  second  conviction.  In 
Ex  parte  Baker,  7  £1.  &  BI.  697,  there  is  tbe  unani- 
mous judgment  of  Lord  Campbell,  C.J.  and  Erie  and 
Coleridge,  JJ.  to  that  effect.  That  case  first  came 
before  the  Q.B.  It  was  under  the  4  Geo.  4,  but  for 
the  purpose  of  this  argument  it  is  no  matter  on  which 
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statute  the  question  arose.  [Pollock,  C.B.— Was 
the  attention  of  the  Q.B.  drawn  to  the  difference  between 
the  two  statutes  ?]  No.  Your  Lordship  first  stated 
that  distinction  when  Ex  parte  Baker  came  before  this 
court.  The  main  point  there  was,  could  there  be  a 
second  conviction  upon  an  absenting  himself  after  the 
first  imprisonment  had  expired  ?  And  the  Q.B.  held  that 
there  could,  and  of  that  opinion  also  were  Bramwell 
and  Watson,  BB.  when  the  case  afterwards  came  before 
this  court ;  Pollock,  C.B.  being  of  a  contrary  opinion, 
and  Martin,  B.  doubting :  (S.  C.  2  H.  &  N.  219.)  As 
to  the  policy  of  these  statutes,  it  was  of  immense  im- 
portance to  hold  artificers  to  their  contracts.  To  bring 
an  action  against  men  in  their  position  would  bo  nuga- 
tory ;  without  this  statutory  remedy  the  contracts  of 
hiring  would  be  unilateral;  the  masters  would  be 
bound,  whilst  practically  the  men  would  be  free.  The 
Legislature  intended  these  Acts  as  a  mode  of  compelling 
performance  of  the  contract — a  kind  of  bill  in  equity 
to  enforce  performance,  as  distinguished  from  an  action 
to  recover  damages  for  the  breach  of  a  contract ;  and 
if  this  conviction  is  reversed  the  court  will  impliedly 
repeal  these  useful  and  salutary  statutes.  The  effect 
will  be  very  disastrous  to  the  masters  who  are  in  tho 
habit  of  advancing  money  and  buying  tools  for  their 
workmen,  on  the  faith  of  their  contracts,  the  work 
being  piecework,  and  taken  by  the  men  to  their  own 
homes.  No  master  will  prosecute  for  misconduct  on  the 
part  of  bis  workmen  if  twenty-one  days*  imprisonment 
is  to  annul  the  contract,  and  thus  the  men  will  have 
the  upper  hand  of  their  masters.  The  20  Geo.  2,  c.  19 
is  the  earliest  of  this  class  of  statutes,  and  throws 
light  on  the  construction  of  the  statutes  in  question. 
By  the  2nd  section  of  that  Act,  three  modes  of  punish- 
ment were  given  alternatively.  The  4  Geo.  4  is 
founded  on  that,  and  it  cannot  bo  said  that 
the  latter  statute,  any  more  than  the  former 
one,  meant  to  put  an  end  to  the  contract  of 
service  certainly.  Where  the  Legislature  so  intends 
it  says  so  expressly,  as  in  the  3rd  section  of  39  &  40 
Geo.  3,  c.  43,  e.  3,  relating  to  colliers,  where  it  Bays : 
"  And  upon  such  conviction  every  such  contract  shall 
become  void.*1  [Pollock,  G.  B. — In  Ex  parte  Baker 
I  did  not  mean  to  say  that  the  contract  was  at  an  end, 
but  that  there  was  no  power  to  convict  a  second  time ; 
and  looking  at  the  way  that  case  is  reported  in  the 
Q.  B.,  it  is  not  an  authority  against  that  view.  It  is 
a  matter  of  very  large  substance,  and  which  I  consider 
to  be  of  immense  importance.  Martin,  B. — The  1st 
section  of  6  Geo.  3,  c  25,  in  which  alone  the  words 
"  from  time  to  time"  occur,  obviously  points  to  the 
apprentice's  refusal  to  serve  or  to  make  satisfaction ; 
and  in  case  of  such  refusal  he  may  be  imprisoned. 
Bramwell,  B.— The  words  "from  time  H  time"  re- 
fer not  to  the  justices  punishing,  but  to  the  appren- 
tice's refusal  to  make  satisfaction.]  The  analogy  of 
an  action  for  breach  of  contract  fails  ;  there,  in  bringing 
an  action,  a  person  elects  to  rescind,  and  recovers 
damages  once  for  all.  Here  the  master  goes  before  the 
justices,  not  to  rescind,  but  to  compel  performance  of 
the  contract ;  and  the  conclusion  seems  inevitable  that, 
after  punishment  for  one  offence,  he  may,  if  he  offend 
again,  be  punished  again.  Rex  v.  Inhabitants  of  Barton- 
upon-lrwtll,  2  M.  &  S.  329  ;  and  iter  v.  Inhabitants  of 
Hallow,  show  that  imprisonment  under  the  20  Geo.  2, 
c.  19,  was  held  no  dissolution  of  the  contract  of  ser- 
vice. [Pollock,  C.B. — Those  are  settlement  cases ; 
and  Lord  Eldon  once  complained  of  such  cases  being 
cited  as  authorities  upon  other  branches  of  the  law.] 
With  regard  to  the  guilty  intention,  he  absented  him- 
self wilfully,  and  to  get  higher  wages.  It  was  only  at 
the  last  moment  that  the  dissolution  of  the  contract 
was  rested  upon.  Then  he  says,  "  My  attorney  tells  me 
there  is  the  opinion  of  one  judge  in  my  favour,  so 
I'll  break  my  contract,  and  take  the  chance  of  a  point 
of  law  being  in  my  favour.*    Such  a  course  would  dis- 


pense with  the  oriininal  law  altogether.  No  bonajida 
was  shown  here.  [Mabtxh,  B.— Suppose  a  nun 
imagines  his  masters  are  not  working  out  his  contract 
fairly  by  him,  and  so  leaves,  is  not  that  bou&Jkkt]  In 
Ryder  v.  Wood,  the  mens  rea  was  absent  Not  so  in 
this  case.  He  refers  also  to  Wiflett  v.  Boots,  and  judg- 
ment of  Bramwell,  B.,  30  L.  J.  6,  M.  G.  The  advice 
given  by  his  attorney  is  no  excuse ;  if  he  stands  on  it 
he  must  take  his  chance ;  and  both  in  fact  and  in  lav 
it  fails.  As  to  repeal,  a  later  statute  which  is  general 
and  affirmative  cannot  repeal  a  prior  affirmative  statute 
unless  in  express  terms,  or  unless  there  is  some  gross 
inconsistency  between  them.  There  are  provisions  in  tat 
prior  Act  which  are  not  in  the  subsequent  Act,  and 
there  is  an  appeal  given  in  the  former  Act,  but  not  a 
the  latter;  and  the  effect  of  holding  the  prior  Act 
repealed  will  be  to  throw  a  large  number  of  operatira 
throughout  the  kingdom  out  of  the  operation  of  tot 
statute  altogether.  [Pollock,  C.  B.  referred  to  tin 
judgment  of  Bramwell,  B.  in  Ex  parte  Baker,  2  E  & 
N  242,  on  this  point] 

Mdlish,  Q.C.  in  reply.— It  is  not  necessary  to  say 
whether  the  Act  is  entirely  repealed  or  not  The  ques- 
tion is,  is  it  superseded  quoad  this  particular  case? 
(Hero  he  was  stopped  by  the  court.) 

Pollock,  G.B. — I  am  of  opinion  that  this  convic- 
tion h  bad.  It  appears  to  me  that  the  deft  acted  per- 
fectly bona  Jide  in  refusing  to  return ;  and  having 
proceeded  against  him  once,  the  justices  could  not 
compel  him  to  return.  I  also  think  his  original  depar- 
ture was  intended  to  be  permanent ;  and,  without  dis- 
cussing the  question  whether  the  justices  can  interfere 
more  than  once  where  the  absence  is  temporary  (oa 
which  I  retain  my  former  opinion),  I  think,  where  the 
man  clearly  shows  an  intention  to  leave  altogether,  the 
magistrate  should  deal  with  the  case  once  and  for  all: 
and  whatever  may  be  the  power  of  the  justices  to 
punish  a  short  absence,  such  as  an  unpermitted  holiday 
more  than  once,  yet  where  the  workman  means  to  quit 
the  service  altogether,  the  punishment  should  include  the 
whole  question  of  compensation,  and  be  final  Oa  that 
ground  I  think  the  present  conviction  not  snrtainahh 
The  conviction  is  under  the  6  Geo.  3,  expressly,  with 
imprisonment  for  one  month,  being  the  sssstaaa 
allowed  by  that  statute.  Possibly  the  justices  com- 
mitted him  for  that  period,  thinking  they  could  not 
commit  for  less ;  but  the  6  Geo.  3,  being  repealed  br 
the  4  Geo.  4,  they  were  wrong,  and  the  ooavktus  is 
bad  on  that  ground  also. 

Martin,  B. — I  also  think  the  conviction,  baa; 
expressly  under  6  Geo.  3,  is  not  supportable.  I  agree 
with  what  my  brother  Bramwell  said  in  Ex  farU 
Baker  on  the  question  of  the  repeal  of  that  statate  by 
tho  4  Geo.  4,  and  I  think  the  Legislature  must  be 
taken  to  have  intended  that  the  one  Act  shall  be  sab4 
stituted  for  the  other.  It  is  a  plain  superseding  of  tb» 
one  Act  by  tho  other.  We  cannot  apply  the  strict 
rules  laid  down  for  construction  to  such  a  case  ;  « 
must  take  a  common-sense  view  of  the  matter.  Tb< 
justices  are  confined  to  the  4  Geo.  4,  and  had  no  ngfei 
to  fall  back  on  6  Geo.  3.  True  there  is  sa  appal 
under  the  6  Geo.  3,  and  none  under  the  4  Geo.  4,  sou 
so  it  may  be  said  there  is  a  hardship  done  in  hoUiag 
the  former  Act  repealed ;  but  that  objection  is  i* 
moved  by  the  very  statute  under  which  this  case  comes 
before  us."  I  may  say  that  my  brother  Wilde  mtimated 
to  me,  before  he  left  the  court,  that  on  this  point  w 
concurred  in  opinion  with  me.  As  to  the  other  pM 
I  adhere  to  the  opinion  I  expressed  in  Export*  Bat*, 
that  it  is  one  offence,  and  can  only  be  dealt  with 
once  for  all  if  the  man  absent  himself  meaning  to  lean 
altogether.  In  contemplation  of  law  all  men  are  eqaai, 
and  we  must  not  look  at  the  ability  of  people  to  pay 
damages.  The  master  has  a  right  to  act  upon  tw 
statute,  but  if  he  do  so  act  he  must  do  so  once  for  aU; 
neither  the  master  nor  the  justices  msy  HP  ** 
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matter  up  into  many  bits.  As  to  bona  fides,  it  is  a  diffi- 
cult question  to  deal  with,  bat  I  think  it  was  suffi- 
dentlj  established  in  this  case.  My  judgment  will, 
therefore,  be  for  the  app. 

Bramwell,  B. — There  seems  to  be  some  peculiarity 
in  these  cases  which  prevents  the  courts  from  agreeing 
in  their  reasons  for  coming  to  the  same  conclusions. 
As  to  the  repeal  of  the  6  Geo.  3,  I  agree  with  tho 
app. ;  I  cannot  see  why  "  piecework  "  is  not  within  the 
4  Geo.  4.  I  own  I  think  there  can,  as  a  general  pro- 
position, be  a  second  conviction,  and  but  for  the  opi- 
nions of  my  Lord  and  my  brother  Martin,  I  should 
think  so  strongly.  Ordinarily  in  breaches  of  contract 
the  remedy  is  by  action,  but  there  are  necessary  excep- 
tions in  certain  cases — e.  g.  a  breach  by  a  fraudulent 
bailee.  I  cannot  see  why  a  man,  who  otherwise  would 
be  able  to  break  a  contract  with  impunity,  may  not  be 
punished  for  doing  it  wilfully  and  with  dishonest  in- 
tentions. Why  is  it  not  a  crime?  I  know  it  is  not  so 
called.  The  law  generally  redresses  broken  contracts 
by  mil  remedy,  but  in  the  case  of  a  workman  it  is 
nugatory  and  idle  to  say  that  the  master  has  a  remedy 
br  actios— it  is  like  the  advice  said  to  have  been  once 
given  by  a  learned  judge  to  a  labourer  prosecuted  before 
him  for  bigamy.  The  workman  is  benefited  by  having 
a  cheap  remedy  for  recovery  of  his  wages,  and  I  see 
nothing  unreasonable  in  the  Legislature  having  given 
that  mode  of  punishment  for  breaches  of  the  contract 
of  service.  Now,  is  the  contract  put  an  end  to?  The 
4  Geo.  4  contemplates  an  abatement  of  wages  and  no 
discharge  of  the  service,  and  why  should  not  the  master 
hare  the  same  power  of  punishing  a  misdemeanor  by 
breach  of  contract  again  as  he  had  in  the  first  instance  ? 
1  we  no  inconvenience,  no  injustice,  in  his  having  such 

*  power.  I  confess  (with  the  greatest  respect  for  my 
Lord  and  my  brother  Martin,  so  far  as  they  differ  from 
bk)  I  entertain  the  opinion  that  there  is  a  power  of 
punishing  again  under  this  statute,  in  esses  where  the 
contract  of  service  is  not  put  an  end  to.  But  enter- 
taining this  opinion,  and  the  opinion  of  the  policy  of 
the  lav  in  this  respect,  which  I  do,  I  should  be  sorry  if 
the  law  were  not  as  it  is  laid  down  in  Ryder  v.  Wood, 
«  authority  with  which  I  express  my  humble  agree- 
aent—it  would  be  harsh  indeed  if  it  were  not  so,  but 
*>  it  is  I  think  it  is  not  harsh.  In  the  case  of  a  man 
acting  under  a  bond  fide  belief  of  right,  it  would  be 
monstrous  that  he  should  be  punished  under  this  Act 
instead  of  the  master  being  left  to  his  civil  remedy. 
There  are  many  instances  of  jurisdiction  being  taken 
ST37  by  a  claim  of  right,  and  a  recent  case  in  the 
Q*  B.  settles  that  where  summary  jurisdiction  is  given, 
it  most  be  with  the  qualification  that  the  man  knows 
fta  he  is  doing  wrong.  Surely  there  is  no  difficulty 
ft  ascertaining  whether  a  man  have  a  bond  fide  ex- 
***•  I  see  nothing  contrary  to  any  rule  or  principle 
tf  law  in  this.-  It  is  a  reasonable  thing,  without  which 
J*  Act  would  be  tyrannical.  Did  the  justices  find 
here  that  the  man  had  a  lawful  excuse  ?    They  find  that 

*  *as  strongly  advised  not  to  return,  and  that  they 
wink  it  very  probable  he  really  believed  the  opinion  of 
ha  legal  adviser.  I  cannot  think  he  was  wrong  in 
Wieving  that  opinion,  founded  as  it  was  on  the  opinion 
°f  the  Lord  Chief  Baron.  I  think,  therefore,  the  jus- 
tees  ought  not  to  have  convicted  him  on  the  ground  of 
™*jidei ;  and  I  decidedly  think  that  the  conviction 
18  bad,  on  the  ground  that  the  original  Act  (6  Geo.  3, 
a  25)  is  no  longer  in  force  in  the  matter. 

Wilde,  B.  left  the  court  before  the  conclusion  of  the 
•rgnment 

Judgment  for   (he,    app. ;   conviction  reversed, 
without  costs. 
A>  Duncan,  LincolnVinn-fields,  attorney  for   the 
*r> 

ShgUton  and  Pitman,  Great  James-street,  for  Cham- 
r»  «*  WaUrhoM**,  Sheffield,  attorneys   for  the 
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Reported  by  T.  W.  Baottosbs,  Esq.,  Barrlster-at-Law. 

Monday,  May  6. 

(Before  Wightmait,  J.) 

Woodard  9.  The  Easter*  Counties  Railway 

Compact. 

Railway  traveller— Bye-laws — Production  of  ticket  on 

request — Annual  ticket — Conviction. 
The  bye-laws  of  the  Eastern  Counties  Railway  Com- 
pany provides  that  "each  passenger  booking  his 
place  will  be  furnislied  with  a  ticket  which  he  is 
to  show  and  deliver  up  when  required  to  the  guard 
in  charge  of  the  train,  or  to  any  officer  or  servant 
of  the  said  company  authorised  to  inspect  or  collect 
tickets.  Each  passenger  not  producing  or  delivering 
up  his  ticket  when  required  is  hereby  subjected  to  a 
penalty  not  exceeding  40*."  The  said  company 
granted  annual  tickets  for  passengers  up  and  down 
their  line,  which  ticket  expressed  that  it  was  to  be 
exhibited  when  required,  and  the  holder  was  required 
to  sign  a  memorandum  in  which  it  was  provided 
that  he  would  "  abide  by  and  conform  to  the  com- 
pany's present  and  future  bye-laws"  and  also  that 
he  would  produce  his  ticket  on  entering  the  company's 
carriages,  or  whenever  required  by  the  company's 
servants,  "  or  in  default  thereof  pay  the  ordinary 
fare :" 
Held,  that  a  passenger  who  had  an  annual  ticket  was 
subject  to  the  above  bye-law,  and  that  he  incurred 
the  penalty  of  40s.  for  rejusing  to  produce  his  ticket 
when  required  by  the  company's  officer. 
This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict,  c  43,  for  the  opinion  of  this  court,  as 
follows  :— 

At  a  petty  sessions  held  for  the  divisions  of  the 
Half-hundred  of  Beacontree,  in  the  county  of  Essex,  at 
Little  Ilford,  before  us,  the  undersigned  and  others,  her 
Majesty's  justices  of  the  peace,  acting  in  and  for  the 
said  county,  on  the  16  th  Feb.  1861,  Edward  Wood- 
ard, of  Billericay,  in  the  said  county  of  Essex,  and  of 
106,  Fenchurch-street,  in  the  city  of  London,  solicitor, 
appeared  to  answer  an  information  laid  against  him  at 
the  instance  of  the  Eastern  Counties  Railway  Company, 
for  having  on  the  4th  Feb.  1861,  at  Stratford,  in  the 
parish  of  Westham.  in  the  said  county,  refused  to  show 
his  ticket  when  required  so  to  do  by  one  of  the  ser- 
vants of  the  said  company  duly  authorised  to  inspect 
and  collect  tickets,  he,  the  said  Edward  Woodard, 
being  then  and  there  a  passenger  on  the  said  Eastern 
Counties  Railway,  contrary  to  the  bye-laws  of  the  said 
company  in  that  behalf  duly  made  and  published  by 
the  said  company  pursuant  to  the  several  Acts  of  Par- 
liament relating  to  their  railways. 

On  the  hearing  of  the  information  it  was  proved  by 
Charles  Pratt,  a  ticket  collector  of  the  company,  that 
the  deft,  was  a  passenger  from  Brentwood  by  a 
train  to  London,  due  at  Stratford  at  8.46  a.m.  on  tho 
day  in  question,  and  that  on  the  arrival  of  the  train  at 
Stratford  station,  where  the  passengers'  tickets  are 
collected,  he  requested  the  deft,  to  show  his  ticket, 
which  the  deft,  declined  to  do,  at  the  same  time 
stating  that  he  did  not  intend  to  produce  his  ticket 
on  that  or  any  future  journey;  whereupon  Pratt 
demanded  the  deft.'*  fare,  which  the  deft,  refused 
to  pay.  The  witness  Pratt,  on  cross-examination, 
stated  that  he  was  aware  the  deft,  was  the  holder  of 
an  annual  ticket,  entitling  him  to  travel  upon  the  line 
of  railway  between  London  and  Brentwood,  and  it  was 
admitted  by  the  company's  attorney  that  such  ticket 
had  been  taken  out  and  paid  for  by  the  deft.,  and 
would  not  expire  until  the  9th  May  1861. 

The  bye-laws  of  the  company  under  their  corporate 
seal,  and  the  seal  of  the  CommissioneTS  of  Railways, 
were  put  in  evidence,  and  their  publications  at  the 
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stations  of  the  company  at  Stratford,  Bishopsgate,  and 
Brentwood  duly  proved. 

The  following  is  a  copy  of  the  bye-laws  under  which 
the  information  was  laid  against  the  deft. : 

"The  bye-laws  of  the  Eastern  Counties  Railway 
Company.— Notice  is  hereby  given,  that  the  Eastern 
Counties  Railway  Company,  acting  under  the  powers 
and  provisions  contained  in  the  several  Acts  of  Par- 
liament relating  to  their  railways,  have  made  the 
following  bye-laws  for  regulating  the  travelling  upon 
and  the  use  of  their  railways  by  travellers  and  passen- 
gers ;  which  bye-laws  have  been  duly  allowed  and  con- 
firmed as  by  law  is  required. 

"  1.  No  passenger  will  be  allowed  to  take  his  seat  in 
or  upon  any  of  the  company's  carriages,  or  to  travel 
therein  upon  the  said  railways,  without  first  having 
booked  his  place  and  paid  his  fare. 

"  Each  passenger  booking  his  place  will  be  furnished 
with  a  ticket,  which  he  is  to  show  and  deliver  up  when 
required  to  the  guard  in  charge  of  the  train,  or  to  any 
officer  or  servant  of  the  said  company  authorised  to 
inspect  or  collect  tickets.  Each  passenger  not  pro- 
ducing or  delivering  up  his  ticket  when  required,  is 
hereby  subjected  to  a  penalty  not  exceeding  40*. 

"  2.  Every  person  attempting  to  defraud  the  com- 
pany by  riding  in  or  upon  a  carriage  of  higher  class 
than  that  for  which  he  has  booked  his  place  and  paid 
his  fare,  is  hereby  subjected  to  a  penalty  not  ex- 
ceeding 40#. 

11 3.  Passengers  at  the  road  or  intermediate  stations 
will  only  be  booked  conditionally ;  that  is  to  say,  in 
case  there  shall  be  room  in  the  train  for  which  they 
are  booked,  and  without  any  warranty  as  to  the  time 
of  arrival  and  departure  of  trains;  and  in  case  there 
shall  not  be  room  in  the  train  for  all  passengers  booked, 
those  booked  for  the  longest  distance  shall  have  priority 
according  to  the  order  in  which  they  are  booked.  The 
passengers  cannot  rebook  at  any  intermediate  station 
for  proceeding  by  the  same  train,  further  than  they 
were  originally  booked  to  proceed. 

"  No  passenger  shall  be  permitted  to  ride  upon  the 
roof,  steps,  or  sideboard  of  any  carriage,  and  any  pas- 
senger persisting  in  doing  so,  after  being  warned  to 
desist  by  the  guard  in  charge  of  the  train,  or  any 
officer  of  the  company,  is  hereby  subjected  to  a  penalty 
not  exceeding  40*. 

"  5.  Smoking  is  strictly  prohibited  both  in  and  upon 
the  carriages,  and  in  the  company's  stations.  Every  per- 
son smoking  in  a  carriage  or  elsewhere  upon  the  company's 
premises,  is  hereby  subjected  to  a  penalty  not  exceeding 
40*.,  and  every  person  persisting  in  smoking  in  a  car- 
riage or  station,  after  being  warned  to  desist  by  any 
officer  of  the  company,  shall,  in  addition  to  a  penalty 
not  exceeding  40*.,  be  immediately,  or  if  travelling  at 
the  first  opportunity,  removed  by  the  company's  ser- 
vants from  the  company's  carriages  and  premises,  and 
shall,  if  a  passenger,  forfeit  any  fare  he  may  have 
paid. 

"  6.  Any  person  found  in  the  company's  carriages, 
stations,  or  premises  in  a  state  of  intoxication,  or  com- 
mitting any  nuisance,  or  otherwise  wilfully  interfering 
with  the  comfort  of  other  passengers,  is  hereby  sub- 
jected to  a  penalty  not  exceeding  40#.,  and  shall  im- 
mediately, or  if  travelling  at  the  first  opportunity, 
be  removed  by  the  company's  servants  from  the  com- 
pany's carriages  and  premises,  and  if  a  passenger  forfeit 
any  fare  he  may  have  paid. 

"  7.  Any  person  cutting,  tearing,  or  soiling  the  lin- 
ings, removing  or  defacing  the  number  plates,  break- 
ing, scratching,  or  cracking  the  windows,  or  other- 
wise wilfully  damaging  or  injuring  any  of  the  com- 
pany's carriages,  shall  forfeit  and  pay  a  sum  not  ex- 
ceeding 5/.  in  addition  to  the  amount  of  damage  done. 
"  8.  No  person  will  be  allowed  to  get  into  or  upon 
toy  carriage  after,  or  to  quit  any  carriage  when,  the 
train  of  which  it  forms  part  has  been  put  on  or  is  in 


motion,  and  every  person  doing  so  or  attempting  to  do 
so  is  hereby  subjected  and  made  liable  to  a  penalty  not 
exceeding  40*. 

"  Given  under  the  common    seal  of  the  Eastern 
Counties  Railway  Company,  the  5th  day  of  April  1850. 
(Signed)  "  J.  B.  Owes,  Secretary. 

[The  seal  of  the  company.] 
"  Allowed  by  the  Commissioners  of  Railwaji  this 
15th  day  of  April,  1850. 

(Signed)  "  G&actille. 

"  Edward  Rtas. 

[The  seal  of  the  Commissioners  of  Railways.] 

"  This  is  to  certify  that  the  foregoing  is  a  comet 
copy  of  the  bye-laws  of  the  Eastern  Counties  RaOnj 
Company.  "J.  B.  Owes,  Secretin. 

"  10th  Nov.  1859. 

"  Printed  at  the  Company's  Works,  Stratford." 

In  answer  to  the  information  the  deft  produced 
the  annual  ticket  granted  to  him  by  the  company  in 
the  following  words: — 

"(No.  2170.)  Eastern  Counties  Railway,  first-class 
season  ticket,  between  London  and  Brentwood,  not 
transferable.     Granted  to  Edward  Woodward,  Esq. 

"  Expires  9th  May  1861." 

"  This  ticket  is  to  be  exhibited  when  required,  r.i 
the  holder  of  it  is  subjected  in  all  respects  to  ti» 
regulations  as  regards  passengers.'' 

And  it  was  proved  that  when  the  ticket  wasgncH 
the  company  required  the  deft,  to  sign,  and  be  did 
sign  a  memorandum  in  the  following  words:— 

"London, 9th  May  186U 

11  To  the  Eastern  Counties  Railway  Company.  I 
hereby  acknowledge  the  receipt  of  ticket,  entitling  w 
to  travel  by  all  Eastern  Counties  trains,  in  a  firstnehs 
carriage,  between  London  and  Brentwood,  for  thetenn 
of  twelre  months  from  this  date,  in  consideration  of 
my  having  paid  23/.  (deposit  10*.),  and  I  agree  that  I 
have  received  such  ticket  upon  condition,  that  in  tin 
event  of  the  loss  of  this  ticket,  that  I  abide  by  and 
conform  to  the  company's  present  and  future  bye-lavs, 
as  approved,  or  hereafter  to  be  approved,  by  toe  Com- 
missioners  of  Railways,  and  also  all  rules  and  regal** 
tions  as  regards  alterations  of  trains  without  notice  or 
liability  to  me,  security  against  improper  use  of  each 
tickets,  and  all  other  matters,  not  holding  the  com- 
pany answerable  for  any  stoppage,  hmdrance,  chap 
or  delay,  in  the  proper  starting  or  running  of  aty 
train,  arising  from  negligence,  accident,  or  say  etta 
cause,  and  that  I  produce  the  said  ticket  on  enteral 
the  company's  carriages,  or  whenever  required  by  tb 
company's  servants,  or  in  default  thereof  piy  tb 
ordinary  fare,  and  that  I  return  the  said  ticket  when- 
ever called  upon  to  do  so  by  you,  for  the  purpose  of 
exchange  or  removal,  and  1  agree  that  1  will  »* 
transfer  or  part  with  such  ticket,  and  in  the  event* 
its  being  transferred  or  parted  with,  or  used  by  or 
other  person,  or  in  the  event  of  my  not  abiding  by  « 
conforming  to  such  bye-laws,  rules  and  regolstioosii 
aforesaid,  such  ticket  to  be  null  and  void,  and  all  & 
rights  thereunder  to  cease  and  determine,  and  I  »F* 
to  pay  the  usual  fares  for  travelling  over  the  Em  ^ 
the  remainder  of  the  said  term,  as  if  such  &*****: 
never  been  granted  me,  and  I  agree  to  deliver  op  «** 
ticket  or  other  changed  or  renewed  ticket  to  the  *»*- 
tary  of  the  company,  on  the  9th  day  of  May  1861,  * 
on  demand  of  the  same  shall  have  become  forfeited  tf 
before-mentioned. 

"(Name)  Edward  Woobabd, 

"(Address)        Bfllericay,  Essex.'' 

It  was  contended  on  behalf  of  the  deft.  thitt» 
justices  had  no  jurisdiction  to  convict  him  in  a  penv? 
under  the  company's  bye-law,  inasmuch  as  the  ass** 
ticket  and  memorandum  formed  *  •P*-*-  COBtl5 
between  him  and  the  company,  and  that  heiai** 
for  this  reason  liable  to  be  dealt  with  in  nana*: 
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manner  before  justices  as  a  passenger  booking  his  place 
and  taking  a  ticket  for  a  specific  journey,  to  irhich 
cases  alone  the  bye-laws  applied ;  and  further,  that  if 
any  breach  of  the  contract  had  been  committed,  the 
remedy  of  the  company  was  by  action  at  law  against 
the  deft,  and  not  by  information  before  justices  for 
recovery  of  a  penalty,  or  forfeiture  under  the  provisions 
of  the  Railway  Acts.  The  justices  were  of  opinion  that 
the  company's  bye-laws  extended  to  the  holders  of 
annual  tickets  as  well  as  to  passengers  booking  their 
places  for  return  or  single  journeys  only,  and  they  con- 
yicted  the  deft,  in  the  mitigated  penalty  of  10*.  and 
costs  for  refusing  to  produce  his  ticket  to  the  servant 
of  the-  company  when  required  so  to  do. 

Keane  now  appeared  in  support  of  the  conviction, 
and  argued  that  the  app.  came  within  the  operation  of 
the  first  bye-law,  for  that  whether  he  had  a  ticket  for 
the  single  journey  or  an  annual  ticket,  he  was  equally 
a  passenger,  and  it  was  equally  necessary  that  he 
should  be  placed  tinder  the  obligation  of  producing  his 
ticket  when  required,  an  obligation  which,  by  his  ex- 
press contract,  he  has  admitted, 

T.  ChiUy,(or  the  app.,  contended  that  the  bye-law  was 
framed  obviously  to  meet  the  case  of  ordinary  daily 
passengers  who  had  a  ticket  given  them  for  each 
journey  and  who  had  to  give  it  up ;  and  not  to  affect 
annual  ticket-holders,  who,  by  their  contract,  stipulated 
that  in  default  of  producing  their  tickets  they  would 
pay  the  ordinary  fare. 

Wightmax,  J.— I  am  of  opinion  that  the  decision 
of  the  justices  was  right,  and  that  the  app.  was  liable 
to  the  penalty  imposed  upon  him.  Here  he  has  an 
annual  ticket,  and  whilst  on  his  journey  to  London,  the 
railway  official  at  Stratford,  where  the  train  stops  and 
the  tickets  are  shown  and  collected,  requires  him  to 
produce  his  ticket  He  declined,  however,  to  do  so, 
ud  said  he  did  not  intend  to  produce  it  then  or  at  any 
other  time.  It  may,  therefore,  be  taken  that,  in  fact, 
be  had  it  and  refused  to  produce  it ;  so  that  none  of 
the  questions  of  hardship  which  have  been  urged  arise. 
Now  it  is  just  as  important  to  enforce  the  production 
of  annual  as  of  ordinary  tickets ;  for,  unless  the  railway 
officer  knows  the  person,  he  may  be  told  that  he  has 
an  annual  ticket  when  in  fact  he  has  not.  But  it  is 
Hid,  however  that  may  be,  he  is  not  within  the  terms 
of  the  bye-law.  Now  the  bye-law  is  this :  u  Each  pas- 
senger booking  his  place  will  be  furnished  with  a  ticket 
which  he  is  to  show  and  deliver  up  when  required  to  the 
purd  in  charge  of  the  train,  or  to  any  officer  or  servant 
of  the  said  company  authorised  to  inspect  or  collect 
tickets.  Each  passenger  not  producing  or  delivering 
up  his  ticket  when  required,  is  hereby  subjected  to  a 
penalty  not  exceeding  40*."  Now,  it  is  said,  he  has 
already  paid  his  fare,  and  he  has  not  to  deliver  his 
ticket  up.  But  he  is  furnished  with  an  annual  ticket 
instead  of  daily  ones,  and  he  may  be  required  to  show 
it  without  giving  it  up.  There  is,  therefore,  a  distinc- 
tion between  producing  and  delivering  up.  Here  he 
docs  not  produce  it  when  called  upon  to  do  so.  It 
appears  to  me,  therefore,  that  he  does  come  within  the 
meaning  of  the  bye-law.  But,  it  is  said,  there  is  a 
distinction  arising  upon  the  contract.  The  ticket 
itself  says  little  except  that  "  this  ticket  is  to  be  ex- 
hibited when  required,  and  the  holder  of  it  is  subjected 
ft  all  respects  to  the  regulations  as  regards  passengers." 
It  is  said  there  is  a  distinction  between  bye-laws  and 
ftgnlations,  and  that  there  are  regulations  distinct  from 
th*  bye-laws.  But  I  think  from  their  very  terms  that 
the  bye-laws  do  form  regulations.  Now  the  ticket  is 
granted  upon  the  ground  that  it  is  to  be  produced 
*hen  required.  It  is  said,  however,  that  the 
contract  he  entered  into  excludes  thit  bye-law,  for  it 
**ys  that  in  default  of  producing  the  ticket  he  will  pay 
the  ordinary  fare.  If  he  had  paid  the  fare  when  de- 
eded he  would  so  far  have  complied  with  this  pro- 
T^ou,  but  he  did  not  do  so.     It  seems  to  me  there  is 


no  comparison  between  the  inconvenience  of  requiring 
the  holders  of  anuual  tickets  to  produce  them,  and 
their  being  at  liberty  not  to  produce  them.  I  don't 
suggest  that  the  app.  intended  any  fraud — he  has 
merely  raised  a  question  of  right.  Still  it  seems  to 
me  that,  under  the  bye-law  and  the  contract,  he  was 
bound  to  produce  his  ticket,  and  that  by  not  producing 
it  he  incurred  the  penalty,  and  that  the  justices  were 
justified  in  convicting.    Conviction  affirmed. 

Tuesday,  May  7. 

(Before  Wightman,  J.) 

Oklet  (app.)  v.  Gee  (resp.) 

Conviction  —  Keeping  a  betting-house  —  Continuous 
offence— Information — 16  £17  Vict,  c  43,  ss.  1, 9 
and  10. 
The  app.  teas  convicted  summarily  by  justices  upon  an 
information  preferred  against  him  under  sect.  3  of 
the  16  £  17  Vict.  c.  119  (An  Act  for  the  suppres- 
sion of  betting-houses),  which  charged  him  "  with 
having  onthehth  day  of  Oct.  in  the  year  aforesaid, 
and  on  divers  other  days  and  times  between  the  said 
bth  of  Oct  and  the  laying  of  the  said  information  n 
(16tA  Nov.  following),  "  being  then  and  there  the 
occupier  of  a  certain  house  in  the  said  city  "  {Man- 
chester), "knowingly  and  wilfully  opened,  kept  and 
used  the  same  for  the  purpose  of  the  said  Bartholo- 
mew Onley  betting  with  persons  resorting  thereto." 
The  Justices  convicted  him  of  the  offence  committed 
on  the  Bth  Nov.,  and  in  a  case  stated  for  the  opinion 
of  this  court,  they  stated  that  it  was  established  to 
their  satisfaction  that  he  did  so  keep  and  use  the 
house  on  the  Bth  Nov.,  but  not  on  the  bth  Oct.  or 
on  any  other  day : 
Held,  that  the  information  was  good,  and  did  not 
allege  more  than  one  offence,  and  that  upon  suck 
information  the  justices  were  warranted  tis  con- 
victing of  the  offence  as  committed  em  the 
Bth  Nov. 

Case  stated  under  the  20  &  21  Vict.  e.  43,  by  the 
magistrates  of  Manchester,  upon  a  conviction  under 
sect.  3  of  the  16  &  17  Vict  c  119  ("An  Act  for  the 
suppression  of  betting-houses'*),  in  the  following 
form: — 

11  City  of  Manchester  to  wit— At  the  police  court  in 
the  said  city,  before  the  undersigned,  two  of  her  Majesty's 
justices  of  the  peace  for  the  said  city,  on  the  26th 
day  of  November  1860,  Bartholomew  Onley  was 
charged,  on  an  information  laid  on  the  16th  day  of 
November,  in  the  year  aforesaid,  under  the  3rd  section 
of  the  16  &  17  Vict.  c,  119,  with  having  on  the  5th 
day  of  October,  in  the  year  aforesaid,  and  on  divers 
other  days  and  times  between  the  said  5th  October  and 
the  laying  of  the  said  information,  being  then  and  there 
the  occupier  of  a  certain  house  in  the  said  city,  know- 
ingly and  wilfully  opened,  kept  and  used  the  same  for 
the  purpose  of  the  said  Bartholomew  Onley  betting  with 
persons  resorting  thereto,  contrary  to  the  form  of  the 
said  statute."  Besides  this  there  were  eight  other  in- 
formations varying  the  charge  against  the  deft.,  and 
amongst  them  was  one  stating  the  above  offence 
to  have  been  committed  on  the  8th  of  Nov.,  in 
the  year  aforesaid,  but  omitting  the  words  "  and  on 
divers  other  days,"  &c  On  the  information  being 
read  by  the  counsel  for  the  prosecution,  the 
counsel  who  appeared  for  the  deft,  raised  these 
objections  thereto :  First,  that  on  the  hearing  of  the 
information  charging  the  offence  as  having  been 
committed  on  the  5th  Oct  and  divers  other  days, 
evidence  could  not  be  received  as  to  what  took  place 
on  the  8th  Nov ;  secondly,  that  owing  to  the  words 
"  and  on  divers  other  days,"  it  was  too  general,  and 
thereby  placed  the  deft,  'in  the  difficulty  of  bung 
unable  to  defend  himself  against  other  charges  of  the 
woe  offence;  and,  thirdly*  that  those  words  hid  more 
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than  one  offence*  in  contravention  of  the  10th  section 
of  the  11  &  IS  Vict,  c  43.  The  justices,  however, 
decided  against  the  objections,  and  the  case  was  pro- 
ceeded with.  Evidence  was  given  by  the  prosecution 
to  show  that  the  deft,  kept  and  nsed  his  house 
for  the  purpose  stated  in  the  information  on  the  5th 
Oct.  and  the  8th  Nov.,  and  it  was  established  to  the 
satisfaction  of  the  justices  that  he  did  so  keep  and  use 
the  same  on  the  8th  Nov.,  but  not  on  the  5th  Oct.,  or 
any  other  day.  The  justices  were  of  opinion  that, 
under  the  authority  of  the  11  &  12  Vict  c.  43,  the 
information  was  sufficient,  and  that  the  variance  be- 
tween the  information  and  the  evidence  on  the  part  of 
the  informant  was  not  material;  and,  after  having 
heard  the  arguments  of  counsel,  they  retired,  and  on 
their  return  convicted  the  deft,  of  the  offence  committed 
on  the  8th  Nov.  The  deft,  being  dissatisfied  with 
snch  conviction,  as  being  erroneous  in  point  of  law,  de- 
manded a  case  for  the  opinion  of  her  Majesty's  judges 
of  the  Court  of  Q.  B.,  which  the  justices  hereby  state 
end  sign  accordingly. n 

The  3rd  section  of  the  16  &  17  Vict  c  119,  enacts 
that  "  Any  person  who,  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned  (described  in  sect  1), 
or  either  of  them,  and  any  person  who,  being  the  owner 
or  ocenpier  of  any  house,  room,  office,  or  other  place, 
shall  knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person  for  the 
purposes  aforesaid  ....  shall,  on  summary  con- 
viction thereof  before  any  two  justices  of  the  peace,  be 
liable  to  forfeit  and  pay  snch  penalty  not  exceeding 
one  hundred  pounds  as  shall  be  adjudged  by  such 
justices,"  &c 

MtUish,  Q.C.,  for  the  resp.,  contended  that  the 
conviction  was  good,  and  was  founded  upon  a  valid 
information,  for  that  the  offence  being  a  continuing 
one,  and  not  consisting  of  the  doing  of  a  particular 
act,  it  may  well  be  described  as  committed  on  a  certain 
day,  and  on  divers  other  days  and  times,  as  upon  an 
indictment  for  a  common  nuisance ;  that  the  app.  being 
convicted  of  having  committed  the  offence  on  the  8th 
Nov.  was  warranted  by  the  information  which  covered 
that  day,  and  that  the  9th  section  of  the  11  &  12 
Vict  c.  43,  rendered  the  misstatement  of  time  in  an 
information  in  such  a  case  immaterial. 

Torr,  for  the  app.,  argued  that  the  conviction  was 
bad,  as  not  being  warranted  by  the  information,  it  not 
being  competent  to  the  justices  to  convict  of  an  offence 
committed  on  the  8th  Nov.,  when  the  day  laid  in  the 
information  was  the  5th  Oct  [Wightmajt,  J.— The 
offence  is  of  keeping  open  a  house  for  the  purpose  of 
betting ;  each  time  there  is  betting  there  is  evidence  of 
the  house  being  kept  for  that  purpose,  and  if  that  is 
found  to  have  taken  place  on  a  particular  day,  it  is 
evidence  that  on  that  day  the  house  was  kept  open  for 
that  purpose.  The  day  laid  would  seem  to  be  immate- 
rial, if  within  the  time  stated  during  which  the  house 
is  kept  open  for  the  purpose.]  The  information  was 
bad,  as  alleging  the  commission  of  several  offences,  the 
10th  section  of  the  11  &  12  Vict  c.  43,  directing 
that  every  information  shall  be  for  one  offence  only. 
Upon  a  subsequent  information  for  a  similar  offence 
committed  between  the  5th  Oct  and  the  16th  Nov., 
he  would  be  unable  to  protect  himself,  for  he  is  con- 
victed only  of  an  offence  upon  the  8th  Nov.:  (Paley  on 
Convictions,  155 ;  Martin  v.  Pridgeon,  28  L  J.  179, 
M.C. 

MeUuh,  in  reply,  referred  to  the  last  proviso  in  sect 
lofthell&12Victc43. 

Wiobtman,  J. — That  proviso  certainly  cures  any 
defect  arising  from  a  variance  between  the  information 
and  the  evidence.  It  seems  to  me  that  the  informa- 
tion would  have  been  perfectly  good  if  one  day  only, 
*he  8th  Nov.,  had  been  stated  in  it  as  the  time  when 


the  offence  was  committed,  and  I  thank  that  thoogt 
the  information  lays  the  offence  not  on  that  day,  bat 
on  the  5th  Oct,  and  on  divers  other  days  and  times,  it 
is  still  well  laid.  Conviction  affirmed. 

Monday,  May  6* 
(Before  Wighthax,  J.) 
Reg.  v.  Tott. 
Alehouse— Refusing  to  admit   a  police-officer— Out- 

house — Second  conmctUM~-Pe*aU*--4  $  5  WuX  4, 

c.  85,  t.  7. 
A police-officer  has,  under  serf.  7  ©/  tf«4  £5  WUH, 

c.  85,  a  right  to  enter  any  portion  of  premun 

licensed  to  sell  beer  or  spirituous  liguort,  tkosgk 

such  premises  are  merely  an  outhouse,  and  artfiud 

to  permit  him  to  do  so  is  an  offence  within  tint 

section. 
For  a  second  offence  under  the  above  section  (hepunuh- 

ment  is  suspension  of  the  licence  alone,  and  tk 

convicting  Justices  have  no  power  to  add  a  veanktj 

penalty. 

This  was  a  case  stated  by  the  Middlesex  Semens 
upon  an  appeal  against  a  conviction  of  a  metropolitan 
police  magistrate,  under  sect.  7  of  the  4  &  5  WilL  4, 
c  85.     The  case  was  as  follows  :  — 

By  the  4  &  5  Will.  4,  c.  85  s.  7,  it  is  enacted: 
"  That  it  shall  be  lawful  for  all  constables  and  officers 
of  police,  and  they  are  hereby  authorised  and  em- 
powered, to  enter  into  all  houses  which  are  or  shall  be 
licensed  to  sell  beer  or  spirituous  liquors  to  be  con- 
sumed upon  the  premises,  when  and  so  often  as  sacs 
constables  and  officers  shall  think  proper,  and  if  any 
person  having  such  licence  as  aforesaid,  or  any  sennit 
or  other  person  in  his  employ  or  by  bis  direction,  shall 
refuse  to  admit,  or  shall  not  admit,  such  constable  or 
officer  of  police  into  such  house  or  upon  such  premises, 
such  person  having  such  licence  shall  for  the  first 
offence  forfeit  and  pay  any  sum  not  exceeding  hi,  to- 
gether with  the  costs  of  the  conviction,  to  be  recovered 
within  twenty  days  next  after  that  on  which  sees 
offence  was  committed,  before  one  or  more  justices  of 
the  peace,  and  it  shall  be  lawful  for  any  two  or  more 
justices,  before  whom  any  snch  person  shall  be  convicted 
of  such  offence  for  the  second  time,  to  adjudge  (if 
they  shall  so  think  fit)  that  such  offender  shall  be  dis- 
qualified from  selling  beer,  ale,  porter,  cider,  or  perry 
by  retail  for  the  space  of  two  yean  next  after  snea 
conviction,  or  for  such  shorter  space  of  time  as  they 
may  think  proper." 

William  Tott  (app.)  was,  by  a  licence  fa  the  form 
contained  in  the  schedule  to  the  said  Act,  duly  licensed 
to  sell  beer,  ale,  &c,  in  order  that  it  might  be  con- 
sumed in  a  dwelling-house  of  the  said  William  Tott, 
situate  in  Bow-common-lane,  in  the  parish  of  Bethnal- 
green,  in  the  county  of  Middlesex,  and  in  the  premises 
thereunto  belonging.  Next  to  the  house  was  a  yard, 
and  at  one  side  of  the  yard  adjoining  to,  but  not  under 
the  same  roof  with  it,  was  an  outhouse  used  as  a  cellar* 
This  was  in  the  occupation  of  the  app.,  and  formed 
part  of  the  premises  belonging  to  the  house,  but  had  no 
direct  internal  communication  with  the  house,  and  the 
only  mode  of  getting  to  this  outhouse  was  by  going 
through  the  taproom  and  ground-floor  of  the  dwelling- 
house  into  the  yard.  The  app.  had  been  prerioasr/ 
convicted  under  the  above  section  for  refusing  to  admit 
the  police,  and  was  convicted  of  a  second  offence  by  the 
conviction  which  was  now  appealed  against.  (The  con- 
viction was  here  set  out,  charging  that  the  app.  bad 
before  been  convicted  of  a  similar  offence,  and  it  ad- 
judged him  to  forfeit  and  pay  the  sum  of  51,  snd  be 
disqualified  from  selling  beer,  ale,  porter,  cider  and  peny 
for  the  space  of  two  years.)  The  case  then  proceeded  as 
follows  :— 

On  Sunday  the  17th  June,  at  about  a  quarter  to 
twelve  in  the  forenoon,  aTpolice  constable  was  psss»V 
the  aaid  house,  and  lieaiu^  etv«ri  peTWW  to^^ 
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the  bar  to  the  potman  of  the  app.,  applied  for  ad- 
mission at  the  door  of  the  house  which  opened  into 
Bow-oommon-lane.  After  doing  so,  and  before  he 
was  admitted,  he  heard  several  persons  go  to  the  back 
part  of  the  premises.  When  the  constable  wag  ad- 
mitted into  the  house,  he  heard  several  persona  in 
the  said  outhouse,  and  upon  going  into  the  yard  he 
knocked  at  the  door  of  the  outhouse  and  applied  to 
be  admitted,  but  the  app.  refused  to  admit,  and  did  not 
admit  him  into  such  outhouse.  It  was  contended  on 
Mialf  of  the  app.  that  the  section  above  mentioned 
pve  the  police  power  to  enter  the  house  of  the  app., 
but  did  not  give  them  power  to  enter  such  an  outhouse 
as  that  above  mentioned  ;  that  therefore  the  refusal  to 
admit  to  the  outhouse  was  not  an  offence  within  the 
section.  It  was  further  contended  that  the  conviction 
was  bad,  because  it  adjudged  the  app.  to  forfeit  and 
pay  5/.  for  the  offence,  and  also  to  be  disqualified  from 
wiling  beer,  ale,  &c.  by  retail  for  two  years,  and  that 
the  section  above  mentioned  did  not  empower  the  in- 
fliction of  a  fine  and  suspension  of  the  licence.  The 
court  of  quarter  sessions  decided  against  both  the  ob- 
jections and  confirmed  the  conviction,  subject  to  a 
case  for  the  opinion  of  the  honourable  court. 

The  opinion  of  the  court  is  therefore  requested, 
whether  under  the  above  section  it  was  an  offence  to 
refuse  the  police  admittance  to  the  above-mentioned 
outhouse,  and  whether  upon  a  conviction  of  a  second 
oftnee  the  person  convicted  is  liable  to  a  fine,  in 
addition  to  the  suspension  of  his  licence. 

Poland  appeared  in  support  of  the  conviction,  and 
contended,  first,  that  no  portion  of  the  premises 
vas  exempt  from  the  inspection  of  the  police  officers, 
and  that  the  outhouse  or  cellar  was  covered  by  the 
licence,  and  so  was  subject  to  be  entered  by  the 
oincen,  as  much  at  the  dwelling-house  itself ;  secondly, 
that  the  penalty  upon  a  second  conviction,  of  a  sus- 
pension of  the  licence,  was  cumulative,  and  that  were 
it  not  so,  the  words  "if  they  shall  so  think  fit*' 
would  hare  no  meaning,  for  if  the  punishment  of  sus- 
pofitaa  were  not  thought  fit,  there  would  be  then  no 
ttier. 

MVatyre,  far  the  app.,  argued,  first,  that  the  officer 
bad  no  right  to  enter  upon  any  premises  which  were 
not  occupied  for  the  sale  of  beer,  &c  [Wiohtman,  J. 
—Under  his  licence  he  may  have  sold  beer  in  this 
outhouse.]  Had  he  done  so  the  case  would  have  been 
different  Secondly,  the  punishment  for  a  second 
offence  is  suspension  of  the  licence  only,  and  no  fine 
m  authorised  to  be  imposed,  which  is  the  punishment 
ilooe  for  the  first  offense. 

Wiqhtmak,  J. — Two  objections  have  been  taken  to 
tVu  conviction.  First,  that  the  officer  was  not  autho- 
red to  enter  into  the  cellar,  which  was  a  part  of  the 
pTCniaes.  The  licence,  however,  is  no  doubt  large 
enough  to  include  the  cellar,  for  it  is  in  this  form :  *'  to 
*'H  beer,  ale  and  porter  by  retail,  in  order  that  it  may 
k  consumed  in  the  said  dwelling-house  of  the  said  A.B., 
•ad  iu  the  premises  thereunto  belonging."  So  that  there 
h  nothing  in  the  Act  to  prevent  his  carrying  on  his 
taiiiess  in  the  cellar.  That  being  so,  it  seems  to  me 
that  the  officer  had  authority  to  require  to  be  admitted 
iato  that  part  of  the  premises ;  and  indeed,  if  not,  the 
Act  would  be  constantly  evaded,  for  nothing  would  be 
caaer  than  when  he  finds  an  officer  coming  to  his 
bouw  to  send  his  company  into  the  cellar.  That  objeo- 
!,on»  therefore,  I  think,  cannot  be  sustained.  Aa 
to  the  second  objection,  I  have  very  great  diffi- 
<%  in  agreeing  with  the  magistrate  in  the  con- 
ttniction  he  has  put  upon  the  section.  I  can  only 
t»Jce  the  words  of  the  clause  to  mean  that  for  the  first 
«"«nce  a  penalty  of  5i  may  be  imposed,  and  for  the 
*cond  offence  the  licence  may  be  suspended.  It  is 
s  .id  that  for  the  second  offence  there  is  to  be  the 
Auble  penalty.  But  if  the  Legislature  had  intended 
lji»>  it  should  have  used  different  words.    It  may  be 


that  the  penalty  for  the  second  offence  is  much  more 
onerous  than  the  first,  and  that  the  suspension  of  'the 
licence  is  intended  to  be  so.  It  is  said,  however,  that 
the  words  "  if  they  shall  so  think  fit "  show  that  a 
qualification  was  intended  as  to  the  penalty.  I  think 
not,  however,  and  that  the  penalties  are  distinct ;  and 
that  for  tho  second  offence  there  is  no  pecuniary  penalty 
to  be  added  to  the  suspension.  I  cannot  say  what  waa 
the  intention  of  the  Legislature,  but  there  is  not  suflU 
cient  to  show  that  a  double  penalty  was  intended. 

Judgment  for  the  app. 


CROWN  CASES  RESERVED. 

Reported  by  Jomr  Thompsow,  Esq.,  Barrfater-at-Law. 

Saturday,  April  27. 

(Before  Pollock,  C.B.,  Williams,  Willis  and 

Blackburn,  JJ.,  and  Wilde,  B.) 

Beg.  v.  Owen  Pritchard. 

Larceny-"  Owner thip  of  property — Joint-stock   bank 

—7  Geo.  4,  c.  46,  s.  9 — 7  Geo.  4,  e.  64,  s.  14. 
In  an  indictment  for  larceny,  the  property  was  laid  to 
be  in  J.  C.  G.,  the  manager  of  the  Dudley  and  West 
Bromwich   Bank.     The  property  belonged  to  the 
banking  company,  a  joint-stock  company  consisting 
of  more  than  twenty  partners,  but  no  registration  of 
it,  nor  appointment  of  any  manager  or  public  officer, 
was  proved.     The  indictment  was  amended  at  the 
trial  by  hying  the  property  in  P.  W.  and  others ; 
P.  W.  being  one  of  the  partners ; 
Held,  that  the  ownership,  as  amended,  was  rightly  laid 
under  7  Geo.  4,  c.  64,  s.  14,  and  that  it  need  not  have 
been  laid  in  the  public  officer  (presuming  there  to 
have  been  one),  under  7  Geo.  4,c.  46,  s.  9. 

Case  stated  by  Channell,  B.  for  the  opinion  of  this 
court. 

The  prisoner,  Owen  Pritchard,  was  convicted  before 
me,  at  the  last  assizes  for  Denbighshire,  of  stealing  81bs. 
weight  of  braes. 

The  conviction  is  to  be  taken  to  be  correct,  subject  only 
to  the  question  whether  the  indictment  sufficiently 
describes  the  ownership  of  the  property  which  is  the 
subject  thereof. 

The  property  charged  to  be  stolen  consisted  of  cer- 
tain brasses  or  caps  which  had  formed  part  of  an 
engine  and  machinery  used  in  the  working  of  colliery 
works,  known  as  the  Llywernian  Colliery  works. 

The  indictment  on  which  the  prisoner  was  arraigned, 
and  to  which  be  pleaded,  described  the  property  aa  the 
property  of  "  John  Cleveland  Green." 

Edward  Green  was  called  as  a  witness  for  the  pro- 
secution. He  swore,  "  that  he  was  the  son  of  John 
Cleveland  Green ;  that  John  Cleveland  Green  waa  the 
manager  of  the  Dudley  and  West  Bromwich  Bank ;  that 
he  was  sent  by  his  father  to  reside  near  the  colliery 
works ;  that  he  had  the  engines  and  works  belonging 
to  the  colliery  under  his  care  at  the  time  when  the 
brasses  and  caps  were  severed  and  taken  from  the 
machinery ;  that  he  could  not  actually  say  that  he  was 
n  servant  of  the  company,  but  that  he  received  from  his 
father  payment  for  taking  charge  of  the  machinery  and 
works;  that  he  believed  the  money  came  from  the  com- 
pany; that  with  money  he  got  from  his  father  he  paid  the 
men  on  the  works;  and  that  the  engines  and  ma- 
chinery belonged  to  the  Dudley  and  West  Bromwich 
Company. 

No  registration  of  the  Dudley  and  West  Bromwich 
Company  as  a  joint-stock  company,  or  of  the  appoint- 
ment of  any  manager  or  public  officer  thereof,  waa 
proved. 

It  was  objected  by  tbe  prisoner's  counsel  that  the 
owership  of  tbe  property  in  John  Cleveland  Green 
was  not  proved. 

The  witness  stated  that  Philip  Williams  was  one  of 
the  partners  in  the  Dudley  and  West  Bromwich  Bank ; 
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that  then  wen  mora  than  twenty  partners  or  share- 
holders in  the  bank ;  and  that  it  was,  as  he  understood, 
a  joint-stock  banking  company. 

I  was  thereupon  requested  to  amend  the  indictment. 
I  did  so  by  striking  out  the  words  John  Cleveland 
Green,  and  stating  the  property  to  be  the  property  of 
Philip  Williams  and  others. 

The  prisoner  was  convicted  and  sentenced,  and  is 
now  undergoing  bis  sentence. 

On  the  same  day  on  which  he  was  tried,  and  shortly 
before  the  verdict  was  recorded,  my  attention  was 
called  by  the  prisoner's  coonsel  to  the  statutes  and 
cases  collected  in  Archbold's  Criminal  Law,  14th  edit., 
pp.  36  and  37. 

I  then  reserved  for  the  opinion  of  this  Court  the 
question  whether,  upon  the  evidence  set  out,  the 
ownership  of  the  property  was  sufficiently  described  in 
the  indictment  as  amended ;  and  if  not,  whether  the 
description  in  the  indictment  before  the  amendment 
was  made  was  sufficient,  if  that  question  could  after 
the  amendment  be  properly  reserved. 

The  question  submitted  is,  whether  the  indictment 
as  amended,  or  as  it  stood  before  amendment  (sup- 
posing it  can  in  its  original  form  be  referred  to),  suf- 
ficiently described  the  ownership  of  the  property  ac- 
cording to  tbo  evidence  to  sustain  the  conviction. 

W.  F.  Chanhell. 

McTntyre,  for  the  prisoner. — It  is  submitted  that, 
after   the   amendment  had    once   been    made,   and 
the  verdict  recorded,    the   judge  had  no  power  to 
amend  further,  and  that  the  property  was  wrongly 
laid  to  be  in  Williams  and    others.      It    onght  to 
have  been  laid  to  bo  in  the  public  officer   of   the 
banking  company.     The  39  &  40  Geo.  3,  c.  28,  s.  15, 
provides  that  no  other  bank  than  the  Bank  of  England 
Khali  be  established  or  allowed  by  Parliament,  and  that 
it  shall  not  be  lawful  for  any  number  of  persons  ex- 
ceeding six  to  issue  notes  payable  on  demand  at  any 
less  time  than  six  months,  during  the  continuance  of 
the  privileges  granted  by  that  Act  to  the  Bank  of  Eng- 
land.   Then,  taking  this  to  be  a  joint-stock  company, 
and  to  consist  of  more  than  six  partners,  it  must  have 
a  public  officer  according  to  the  7  Geo.  4,  c  46,  s.  4. 
And  then  sect  9  enacts,  **  That  all  indictments,  infor- 
mations and  prosecutions  by  or  on  behalf  of  such  co- 
partnership for  any  stealing  or  embezzlement  of  any 
money,  goods,  effects,  die.,  or  other  property  of  or  be- 
longing to  such   copartnership,    or  for   any  fraud, 
forgery,  or  crime  or  offence,   committed   against  or 
with    intent    to  injure   or   defraud     such    copart- 
nership, shall  and  lawfully  may  be   had,    preferred 
and    carried  on    in  the  name  of   any   one  of  the 
public  officers  nominated  as  aforesaid  for  the  time 
being  of  snch  copartnership.     [Willes,  J. — Under 
the  7  &  8  Vict  c.  113,  the  property  may  be  laid  to  be 
in  the  body  corporate.]     But  there  is  no  evidence 
that  this  company  was  incorporated  under  the  7  &  8 
Vict.  c.  113.    [Pollock,  C.  B. — May  any  one  go  and 
steal  their  property  if  they  have  not  appointed  a  public 
officer?    Wilde,  J. — That  is,  if  they  have  not  com- 
plied with  the  statute.]    It  is  to  be  assumed  that  the 
company  has  acted  legally  and  appointed  a  public 
officer.     The  words  <4shall  and  may"  in  the  9th 
section  are  obligatory;  and  in  Chapman  r.  JMvaia,  5 
Ex.  61,  it  was  held  that  a  joint-stock  banking  company 
under  the  7  Geo.  4,  c  46,  were  bound  to  sue  in  the 
name  of  their  public  officer      In  Reg.  v.  Beard,  8 
C.  &  P.  143,  which  was  referred  to  in  the  judg- 
ment in  Chapman  v.  Mibam,  Coleridge,  J.  intimated 
an  opinion  that  a  registered  joint-stock  banking  com- 
pany was  not  bound  to  prosecute  in  the  name   of 
their  public   officer,  but  the  point   was  not  argued. 
[Blackburjt,  J. — How  do  you  reconcile  your  con- 
struction of  the  7  Geo.  4,  c  46,  s.  9,  with  Beet  14  of 
the  subsequent  Act,  7  Geo.  4,  c  64  ?  "  And  in  order  to 
remove  the  difficulty  of  stating  the  names  of  all  the 


owners  of  property  in  the  case  of  partners  and  other 
joint  owners,  be  it  enacted,  that  in  any  indictment  or 
information  for  any  felony  or  misdemeanor,  wherein 
it  shall  be  requisite  to  state  the  ownership  of  any  pro- 
perty whatsoever,  whether  real  or  personal,  which  shall 
belong  to  or  be  in  the  possession  of  more  than  one 
person,  whether  such  persons  be  partners  in  trade,  joint 
tenants,  parceners  or  tenants  in  common,  it  shall  be 
sufficient  to  name  one  of  such  persons,  and  to  state 
such  property  to  belong  to  the  person  so  named,  tad 
another  or  others,  as  the  case  may  be,  &&;  and  this 
provision  shall  be  construed  to  extend  to  all  joint- 
stock  companies  and  trustees."]  That  means  all  burial 
joint-stock  companies,  not  such  an  one  as  this,  regu- 
lated by  a  peculiar  statute.  In  Archbold's  Pleading 
and  Evidence  in  Criminal  Cases,  35,  12th  edit,  it  is 
said  that  it  would  seem  now  to  be  settled  that  the  pro- 
perty must  be  laid  in  a  public  officer  of  the  companj. 
2  Buss,  on  Crimes,  104,  was  also  referred  to. 

V.  Williams,  for  the  prosecution,  was  not  called  upon 
to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the 
question  submitted  to  us,  whether  the  indictment  ts 
amended  sufficiently  described  the  ownership  of  the 
property,  must  be  answered  by  saying  that  it  did. 
The  7  &  8  Geo.  4,  c  64,  a.  14,  expressly  applies  to  the 
case  of  partnership  and  joint  owners,  and  to  all  joint- 
stock  companies  and  trustees,  and  provides  that  it 
shall  be  sufficient  to  name  one  of  such  persons,  and  to 
state  such  property  to  belong  to  the  person  so  named 
and  another  or  others,  as  the  case  may  be.  It  cannot 
be  supposed  that,  although  their  banking  business  maj 
not  have  been  carried  on  according  to  law,  they  an 
not  possessed  of  the  property.  They  were  the  pos- 
sessors of  it,  and  the  possession  of  it  was  property 
laid  to  be  in  the  one  named  and  others,  within  the 
meaning  of  the  7  Geo.  4,  c,  64,  s,  14.  The  conviction, 
therefore,  will  stand. 

Williams,  J. — I  am  of  the  same  opinion.  Chap- 
man v.  Afilvain  would  bind  us  to  the  extent  that  ii 
a  civil  action  the  words  "  shall  and  may,"  in  7  Geo.  4, 
c  46,  s.  9,  are  imperative,  and  that  an  action  cannot 
be  maintained  in  such  a  case  in  the  name  of  any  other 
person  than  the  public  officer.  But  the  question  a, 
whether  that  decision  applies  to  an  indictment  The 
7  Geo.  4,  c  64,  s.  14,  makes  it  plain  that  they  do  not, 
and  that  an  indictment  which  states  the  property  to 
belong  to  one  member  by  name,  and  others,  is  good. 
That  provision,  it  is  expressly  enacted,  shall  be  con- 
strued to  extend  to  all  joint-stock  companies.  This  is 
a  joint-stock  company,  and  the  7  Geo.  4,  c  64,  s.  14, 
is  the  last  provision  on  the  subject' 

The  rest  of  the  Court  concurring, 

___    Conviction  effrmsi 

Rko.  v.  Jambs  Bhamlkt. 
Larceny— False  pretence — Obtaining  goods  by  as 

artifice. 

Prisoner  vent  to  a  colliery  professedly  to  buy  a  loadof 
the  best  soft  coal ;  the  cart  was  accordingly  boded 
by  the  prosecutor's  servant  with  that  descrqnwnof 
coal.    It  was  the  prisoner's  duty  then  to  hen  go* 
with  the  cart  to  the  weighing  machine  and  ham  • 
weighed,  and  then  to  have  paid  the  weighing  ckrkfir 
it.    He,  however, previously  to  going  tothevmgkisg 
machine,  covered  over  the  top  of  the  coolie  the  cert 
with   a   very   inferior  description  of  coal,  cam 
"  slacks  and  then  went  with  the  cart  to  the  weigh** 
machine,  and  told  the  weighing  clerk  thathehedg* 
"  slack^  who  weighed  the  cart  and  charged  for  it  at 
containing  u  slack"  only.      The  prisoner  paid  J* 
the  coal  as  "slack,"  and  left  the  colliery: 

Held,  that  the  property  in  the  soft  coal  had  net  ** 
parted  with,  and  that  the  prisoner  could  be  eosndw 
of  larceny. 
Case  reserved  for  the  opinion  of  this  court 
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At  the  last  Nottinghamshire  quarter  sessions  held 
it  Nottingham,  James  Bramley  was  indicted  for  felo- 
niously stealing,  on  the  19th  day  of  Not.  last,  at  Bas- 
ford,  15  cwt.  of  coal,  of  the  ralne  of  8*.  6a\,  the 
property  of  Thomas  North. 

The  prosecutor  was  the  owner  of  a  colliery.  The 
prisoner  was  a  higgler,  and  in  the  habit  of  coming  to 
the  colliery  to  purchase  coaL  Both  coal  and  small 
coal  or  slack  were  sold  by  retail  at  the  colliery  to 
higglers  and  others,  bat  it  was  proved  that  none  (except 
to  certain  private  customers  of  Mr.  North,  with  whom 
as  account  was  kept)  was  allowed  to  be  taken  away 
ntil  it  had  been  paid  for,  and  that  when  the  carts 
were  loaded  they  were  taken  to  the  prosecutor's 
weighing  machine  in  the  colliery  yard,  where  the  weight 
ud  price  of  the  coals  having  been  ascertained,  the 
coals  were  paid  for  to  the  prosecutor's  clerk  in  charge 
tf  the  weighing  machine. 

The  weighing  machine  is  at  the  entrance  of  the  pro- 
•KQtor's  yard,  and  so  placed  that  carts  entering  and 
pairing  out  of  the  yard  have  to  pass  the  machine,  and 
within  view  of  the  clerk  in  charge  of  it,  and  as  the 
carts  go  into  the  yard  empty  tbey  are  weighed.  On 
returning  loaded  they  are  again  weighed,  and  from  the 
pose  weight  so  ascertained  the  weight  of  the  empty 
cart  is  deducted,  and  the  residue  is  taken  to  be  the  net 
weight  of  the  coals  in  the  cart 

The  prisoner,  having  frequently  before  the  day  in 
ejKstion  fetched  coals  from  the  prosecutor's  yard,  was 
acquainted  with  the  above  regulations,  and  knew  that 
he  would  not  be  permitted  to  take  coals  out  of  the  yard 
miil  they  had  been  weighed  and  paid  for  as  above 
mentioned. 

The  pries  of  soft  coal  was  about  double  that  of 
tlatk. 

On  the  day  named  in  the  indictment  the  prisoner 
bought  bis  cart  to  the  colliery,  and  said,  "  I  want  a 
bed  of  the  best  soft  coal."  The  cart  was  loaded  with 
the  best  soft  coal  by  a  servant  of  the  prosecutor,  whose 
brines*  it  is  to  load  the  carts  of  the  customers,  assisted 
ty  the  prisoner  himself. 

Haying  finished  loading  the  coals,  the  prosecutor's 
Mnrant  went  away  to  his  work  in  another  part  of  the 
yard,  leaving  the  prisoner  to  take  his  cart  to  the 
weighing  machine  to  be  weighed,  which  ought  at  once 
to  have  been  done. 

Near  the  place  where  the  coals  were  so  loaded  was  a 
heap  of  slack,  and  after  the  prosecutor's  servant  had 
kft  the  prisoner  as  before  mentioned,  the  prisoner  (as 
appeared  by  a  statement  subsequently  made  by  him) 
ftad  a  quantity  of  this  slack  on  the  top  of  the  load  of 
Hft  coal,  thereby  covering  over  the  coal,  and  making 
the  cart  appear  to  be  loaded  with  slack  only. 

The  prisoner  then  took  the  cart  to  the  weighing- 
nMhine,  and  the  clerk  in  charge  of  the  machine  said  to 
the  prisoner,  "What  have  you  got?"  He  said, 
"SlacL"  The  clerk,  seeing  only  slack  in  the  cart,  there- 
upon weighed  the  cart  and  charged  the  prisoner  for  the 
load  as  slack,  and  the  prisoner  paid  such  charge  and 
went  away  with  his  cart  Had  the  cart  contained 
•lack  only,  the  amount  paid  by  the  prisoner  was  all 
that  would  have  been  due  from  him ;  but,  as  the  fact 
was,  the  sum  paid  by  the  prisoner  was  considerably 
lea  than  the  real  price  of  the  load. 

Shortly  after  the  prisoner  had  gone  away  the 
weighing  clerk  having  communicated  with  the  prose- 
cutors servant,  who  had  loaded  the  prisoner's  cart 
*ith  the  coal,  as  before  mentioned,  sent  after  the  pri- 
Koer,  who  was  overtaken  with  the  cart  on  the  highway, 
Proceeding  towards  Nottingham.  The  prisoner  re- 
amed with  the  messenger  to  the  prosecutor's  yard, 
and  was  charged  by  the  clerk  with  obtaining  soft  coal 
•  dfck.  The  prisoner  said  to  the  clerk,  "  What's 
the  difference  and  I  will  pay  you,  and  we  will  have  no 
nore  bother  about  it."  The  clerk  said,  "  Oh,  shan't 
**?"  Prisoner  said,  "It's  the  first  time  I  have  done 
[Mag.  Cas.] 


anything  of  the  kind  before,  and  I'll  never  try  it  any- 
more." The  clerk  told  the  prisoner  the  difference  in 
the  price  between  slack  and  the  best  soft  coal,  and  the 
prisoner  paid  the  clerk.  The  prisoner  said,  "  You 
have  not  said  anything  about  it,  have  you?"  The 
clerk  said,  u  I  have,  and  shall  say  more."  The  pri- 
soner then  went  away,  and  the  clerk  gave  information 
of  the  facts  to  his  employer. 

The  prisoners's  counsel  submitted  that  there  was  no 
case  to  go  to  the  jury  to  charge  the  prisoner  with  steal- 
ing the  coal,  and  that  if  there  was  any  offence  com- 
mitted, it  would  be  obtaining  the  coal  under  false  pre- 
tences. 

The  Court  overruled  this  objection,  and  told  the  jnry 
that  if  they  were  of  opinion  that  the  prisoner  at  the 
time  when  be  went  to  the  colliery  for  the  coal  intends* 
fraudulently  to  take  the  same  away  and  appropriate  it 
to  his  own  use  on  paying  for  the  soft  coal  the  price  of 
slack  only,  and  that  he  actually  carried  out  his  inten* 
tion  by  fraudulently  placing  slack  over  the  soft  cool, 
and  making  the  false  representation  above  mentioned  to* 
the  weighing  clerk,  they  might  convict  the  piisoner  of 
larceny  of  tide  coal. 

The  jury  found  the  prisoner  guilty  of  larceny,  bat 
the  court  of  quarter  sessions  respited  judgment  until 
the  nest  quarter  sessions,  and  discharged  the  prisoner 
upon  his  own  recognisance,  with  two  sureties,  to  ap- 
pear at  the  next  sessions  to  receive  judgment,  should 
the  Court  for  Crown  Cases  Reserved  be  of  opinion  that 
he  was  properly  convicted. 

The  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  is  requested  whether  the  pri- 
soner was  rightly  convicted  of  laroenv  ? 

Caoe  for  the  prisoner. — It  is  admitted  that  the  con- 
viction of  the  prisoner  for  larceny  was  wrong.  Al- 
though the  evidence  might  be  suffioient  to  support 
an  indictment  for  obtaining  the  coal  by  false  pretences, 
the  authorities  show  that  it  is  not  sufficient  to  support 
larceny.  The  distinction  between  false  pretences  and 
larceny  is  laid  down  in  8  East,  P.  G.  688,  and  a 
number  of  cases  cited,  which  show  that  where  the  in- 
tention of  the  prosecutor  is  to  part  with  the  property  in 
the  thing  obtained  by  the  prisoner,  it  is  a  case  of  false 
pretences ;  and  where  the  intention  is  to  part  with 
possession  only  of  the  property,  it  is  a  oase  of  larceny. 
In  A  v.  Partes,  2  East  P.  0.  67,  the  deft,  bought 
goods  and  desired  them  to  be  sent  to  him  with 
a  bill  and  receipt,  and  the  shopman  who  took 
them  left  them  npon  being  paid  for  them  by  two 
bills,  which  turned  out  to  be  mere  fabrications. 
The  judges  held  that  this  was  not  larceny,  because  the 
prosecutor  had  parted  with  the  property  as  well  as  the 
possession.  So  in  R.  v.  Jaekim,  Ross.  &  Moo.  119, 
where  the  prisoner  was  indicted  for  stealing  a  diamond 
brooch  and  other  articles,  and  it  appeared  that  they 
had  been  pledged,  and  that  the  prisoner  obtained  them 
and  some  money  from  a  pawnbroker's  servant,  by  pre- 
tending to  deposit  another  pledge  of  greater  value  in 
lieu  of  them,  it  was  held  that  it  was  not  larceny,, 
because  the  servant,  who  had  a  general  authority  from 
the  master,  parted  with  the  property  and  ownership, 
and  not  merely  with  the  possession.  [Williams,  J. 
— The  difference  between  that  case  and  the  present  is 
this:  the  pawnbroker's  servant,  having  a  general 
authority,  was  induced  to  part  with  the  property  in  tho 
old  pawn ;  but  in  the  present  case  the  cart  was  not  to- 
be  allowed  to  go  out  of  the  prosecutor's  yard  without 
payment  of  the  price  of  the  coaL]  This  is  the  converse- 
of  "the  ordinary  case  of  obtaining  money  by  false  pre- 
tences. The  court  must  be  satisfied  that  the  prisoner 
could  not  have  been  convicted  of  obtaining  the  deft.'s  coal 
by  false  pretences.  If  the  soft  coal  had  been  of  nearly 
the  same  value  as  the  slack,  would  it  have  amounted 
to  larceny?  Here  there  is  strong  reason  for  saying 
that  the  property  in  the  soft  coal  had  been  parted  with. 
[Wilde,  B.— Suppose  the  case  of  a  shop,  in  one  part 
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of  which  the  customer  selects  the  goods,  and  then  has 
to  take  them  to  another  for  the  purpose  of  having  the 
hill  made  out  and  paying  for  them,  but  that  instead  of 
taking  the  goods  to  that  part  to  have  the  bill  made  out 
and  paying  for  them,  the  man  slips  away  with  the  goods 
without  paying  for  them.]  In  such  a  case  there  would 
bo  no  consent  at  all  to  the  man's  taking  away  the  goods. 
[Wilde,  B. — Here  the  weighing  clerk  consented  only 
to  the  carrying  away  slack,  not  the  soft  coal  which  was 
invisible.]  Here  it  is  contended,  the  clerk  intended  to 
part  with  the  cart  load  of  coal  which  was  standing  be- 
fore him. 

Boden,  for  the  prosecution,  was  not  called  upon  to 
argue. 

Pollock,  C.  B.— 'We  are  all  of  opinion  that  the 
conviction  was  right.  This  case  does  not  at  all  differ 
from  that  which  was  suggested  by  my  brother  Wilde— 
viz.  where  a  man  receives  goods  in  one  part  of  an  esta- 
blishment, and  has  to  take  and  pay  for  them  in  another 
part,  but  he  slips  away  without  paying  for  them.  In 
such  a  case  it  cannot  be  said  that  the  goods  are  abso- 
lutely delivered  to  him,  and  therefore  the  man  acquires 
no  property  in  them.  In  this  case  the  soft  coal  was 
delivered  to  the  prisoner  by  the  prosecutor's  servant  for 
the  purpose  of  being  taken  to  the  weighing-michine  to 
be  weighed  and  there  paid  for.  The  prisoner,  when 
the  servant  was  away,  covered  the  soft  coal  with 
alack,  and  took  it  to  the  weighing-machine,  and  caused 
it  to  be  weighed  and  paid  for  as  slack.  It  cannot  be 
said  that  there  was  auy  permission  to  take  away  the 
soft  coal,  ot  that  it  was  paid  for  or  delivered.  Suppose 
the  case  of  a  mine  consisting  partly  of  silver  and 
partly  of  lead,  if  a  man  professing  to  take  away  a 
certain  quantity  of  silver,  were  to  cover  it  over  with 
lead  and  then  smuggle  it  out  and  pay  for  it  as  lead 
only,  that  would  be  merely  a  mode  of  concealing  and 
stealing  the  silver. 

Williams,  J.— I  am  of  the  same  opinion.  It 
was  contended  that  this  is  a  case  of  false  pre- 
tences, and  not  a  case  of  larceny;  but  the  dis- 
tinction has  been  settled  to  be  that  where  the 
owner,  of  property,  by  means  of  a  trick  or  sub- 
terfuge, is  induced  to  part  with  the  possession,  it 
amounts  to  larceny;  but  where  he  intends  to  part  with 
the  property,  it  is  a  case  of  false  pretences.  In  the  pre- 
sent case  the  jury  have  found  that  the  prisoner  went 
to  the  colliery  with  a  preconceived  and  dishonest 
intention  of  obtaining  possession  of  the  soft  coal ;  and 
having  so  obtained  it,  instead  of  taking  it  to  the 
weighing-machine  to  be  weighed,  and  paying  for  it  as 
soft  coal,  he  used  the  artifice  of  covering  it  over  with 
slack,  and  by  that  trick  altogether  prevented  the 
weighing  clerk  from  seeing  the  soft  coal  was  beneath 
the  slack.  The  prisoner  had  no  permission  to  take 
away  the  soft  coal  without  paying  for  it ;  and  indeed 
the  weighing  clerk  was  altogether  ignorant  of  the  fact 
that  any  soft  coal  was  beneath  the  slack.  Instead  of 
obtaining  any  property  in  the  soft  coal,  the  prisoner 
obtained  the  possession  of  it  merely.  The  case  was, 
therefore,  one  of  larceny. 
The  rest  of  the  Court  concurring, 

____     Conviction  affirmed. 

Saturday,  April  27. 

(Before  Pollock,  C.B.,  Wilt  jams,  Willes  and 
Blackburn,  JJ.,  and  Wilde,  B.) 

Beg.  p.  Uriah  Weeks. 

Coining — Having  possession  of  a  mould— 2  Will.  4, 
c.  24,  s.  21 — Guilty  knowledge — Previous  offence. 

The  primmer,  jointly  with  several  others,  was  indicted/or 
a  felony,  viz.,  for  knowingly  and  feloniously  having 
in  their  custody  andpossessionamomd(Jbr  coining)  of 
the  obverse  side  of  a  half-crown.  The  mould  and  other 
coining  materials,  and  also  all  the  persons  charged, 
with  the  exception  of  the  prisoner,  were  found  and 


taken  in  a  house  occupied  by  the  prisoner.  At  the 
time  of  the  capture,  the  police  were  attached,  and 
attempts  made  to  destroy  the  coining  materials,  and 
the  prisoner  then  came  to  the  house,  and  entered  the 
house,  notwithstanding  some  of  the  others  called  o*t 
to  him  "  that  the  police  were  there.'*  He  was  tha 
captured.  Ft  was  also  proved  that  the  prisoner, 
about  thirteen  days  before,  had  passed  a  bad  knlf. 
crown,  but  it  did  not  appear  that  that  half-cnm 
was  made  m  the  mould  found  in  the  house : 
Held,  that  there  was  sufficient  evidence  to  be  le/l  io  the 
jury  on  the  charge  of  felony,  and  that  the  eruiesce 
of  the  passing  of  the  bad  half-crown  was  admitsHile 
to  prove  guilty  knowledge. 
Case  reserved  by  Blackburn,  J.  for  the  opinion  of 
this  Court. 

Uriah  Weeks  was  indicted  before  me  at  the  list 
Monmouth  assizes,  along  with  John  Loveridge,  Eliis- 
beth  Loveridge,  Mary  Weeks,  and  Valentine  Trew,  for 
knowingly  and  without  lawful  excuse,  felonious^ 
having  in  their  custody  and  possession  a  mould  oa 
which  was  impressed  the  figure  and  apparent  resem- 
blance of  the  obverse  side  of  a  half-crown. 

On  the  trial  it  was  proved  that  the  prisoner  VrUh 
Weeks  had  for  about  a  month  occupied  a  house  in  Pontj- 
pooL  On  the  night  of  the  1 5th  March  the  police  went  to 
that  house,  and  on  entering  found  the  prisoners  Joha 
Loveridge,  Elizabeth  Loveridge,  Mary  Weeks,  who  vis 
the  wife  of  the  prisoner  Uriah  Weeks,  and  Valentin 
Trew.  The  two  men  attacked  the  police  and  at- 
tempted to  keep  them  at  bay,  whilst  the  two  womm 
snatched  up  something  from  the  table  which  they  threw 
into  the  fire.  The  police  overpowered  the  men  in  suffi- 
cient time  to  preserve  part  of  what  the  women  were 
endeavouring  to  destroy,  which  proved  to  be  fragments 
of  a  plaster  of  pans  mould  of  a  half-crown,  puU  of 
which  were  still  wet. 

The  men  Loveridge  and  Trew  were  taken  into- cos- 
tody  to  the  police  station  by  some  of  the  police  whilst 
the  others  remained  to  take  charge  of  the  women  and 
search  the  house. 

Uriah  Weeks  shortly  afterwards  came  to  the  boose. 
The  womeu  called  out  to  him  that  the  polk*  were 
there.  He  nevertheless  came  in  and  was  taken  into 
custody. 

On  searching  the  house,  which  was  a  house  with  two 
rooms  on  each  floor,  a  quantity  of  plaster  of  parts  wis 
found  in  a  cupboard  up  stairs,  along  with  several 
bottles  containing  liquids,  and  some  bags  with  different 
powders  in  them  ;  but  no  evidence  was  given  of  whit 
their  contents  were.  There  was  also  found  in  a  cop- 
board  in  a  room  down  stairs  an  iron  ladle  sscb  as 
might  have  been  used  for  melting  metal,  and  on  the 
hearth  in  one  of  the  rooms  upstairs  was  found  a  srail 
portiou  of  white  metal,  and  amongst  the  cinders  son* 
plaster  of  paris  moulds. 

It  was  proved  that  Uriah  Weeks  had  on  the  2nd 
March,  thirteen  days  before  the  night  in  qursti-o. 
passed  a  bad  half-crown,  but  there  was  no  evidence  to 
show  that  the  bad  half-crown  which  be  passed  had  been 
made  in  the  mould  found  in  his  house  on  the  1 5th  d 
March. 

An  objection  was  taken  on  behalf  of  Uriah  Weeks 
that  there  was  no  sufficient  evidence  to  show  that  hs 
had  the  possession  of  the  moulds. 

By  2  Will.  4,  c  24,  s.  21,  it  is  enacted  that  when 
the  having  any  matter  in  the  custody  or  possession  is 
in  that  Act  expressed  to  be  an  offence,  if  any  persoa 
shall  have  any  such  matter  in  his  personal  custody  or 
possession,  or  shall  knowingly  and  wilfully  hare  any 
such  matter  in  any  dwelling-house,  Axx,  whether 
occupied  by  himself  er  not,  every  such  person  shall  he 
deemed  to  have  such  matter  in  his  custody  and  posses- 
sion within  the  meaning  of  this  Act 

I  left  the  case  to  the  jury,  who  found  the  prisoner 
Uriah  Weeks  guilty,  and  in  answer  to  a  question  from. 
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me  said  that  they  were  satisfied  that  he  knew  the  mould 
wit  in  his  house. 

He  was  afterwards  tried  and  convicted  of  uttering 
the  base  half-crown. 

Sentence  was  passed  upon  him  of  twelve  months*  im- 
prisonment for  that  offence,  and  concurrently  with  that 
imprisonment  penal  servitude  for  three  years  for  the 
felony ;  but,  as  I  had  some  doubts  whether  there  was 
sufficient  evidence  to  justify  a  conviction  on  the 
felony,  I  respited  the  sentence  of  penal  servitude 
till  the  opinion  of  this  Court  could  be  obtained  upon 
the  point 

The  question  for  the  opinion  of  the  Ceurt  is,  whether 
there  was  sufficient  evidence  to  be  left  to  the  jury  on 
the  charge  of  felony. 

No  counsel  appeared  for  the  prisoner. 

G.  R.  N.  Somerset,  for  the  Crown,  was  stopped. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there 
was«nough  evidence  to  be  left  to  the  jury  to  enable 
tfaein  tossy  whether  the  mould  was  knowingly  and 
feloniously,  and  without  lawful  excuse,  in  the  custody 
sod  possession  of  the  prisoner,  and  that  the  conviction 
for  the  felony  must  be  affirmed.  It  was  found  in  a 
boose  of  which  he  was  the  master,  and  it  was  there 
tpparently  for  a  felonious  purpose.  In  order  to  prove  the 
scienter  evidence  of  other  substantive  offences  of  any  sort 
hiring  a  tendency  to  prove  guilty  knowledge  may  be 
gifen.  If  a  man  is  charged  with  the  commission  of 
one  felony,  and  his  commission  of  another  felony  has  a 
tendency  to  prove  guilty  knowledge  on  his  part,  no 
doubt  you  may  give  evidence  of  that  fact  collaterally. 
This  conviction,  therefore,  must  be  affirmed. 

Conviction  affirmed. 


BOLLS    COURT. 

Imported  by  H.  B.  Young,  Esq.,  Barrlster-aULaw. 

Thursday,  March  21. 
Hughes  v.  The  Metropolitan  Board  or 

Works. 
The  19  o?  20  Vict,  c   120  (An  Act  for  the  better 
focal    Management    of    the     Metropolis)  sects. 
135-144,  and  sects.  150-153 — Land  or  easement, 
purchase  of. 
The  Metropolitan  Board  of  Works  have,  under  the 
above-stated  sections  of  their  Act,  an  optional  right 
of  purchasing  for  the  purposes  of  that  Act,  either 
And  or  easements  in  land,  upon  payment  of  com- 
pensation for  damages  (if  any)  done  in  the  forma- 
tion of  their  works. 
The  North  London  Railway  Company  v.  The  Metropo- 
litan    Board    of    Works,    1     John.    405,    fol- 
kneed. 

The  pit.  in  this  case  had  obtained  an  injunction  to 
"strain  the  defts.  the  Metropolitan  Board  of  Works 
fam  making  a  sewer  through  his  land  without  his 
consent,  or  until  proper  compensation  had  been  made 
to  him.  It  appeared  that  he  was  entitled  to  a  piece 
of  land  at  East  Dulwich;  and  that  the  defts.,  in  pur- 
wance  of  the  powers  contained  in  the  18  &  19  Vict  c 
120,  had  some  time  since  commenced  the  construction 
ef  the  southern  high  level  sewer.  That  sewer,  as 
planned,  was  carried  under  the  pit's  land.  The  defts., 
however,  had  not  given  him  any  notice  of  their  desire 
to  purchase  or  take  on  lease  the  land,  or  any  right  or 
clement  over  it ;  but  the  pit  ascertained  that  some 
part  of  his  land,  or  a  right  or  easement  therein,  would 
J*  required  by  the  defts.  for  the  purposes  of  their  Act 
He  accordingly  instructed  his  solicitor  to  write  in  Dec 
I860  to  the  defts.,  stating  that  he  had  originally  bought 
*h*  land  forthe-aole  purpose  of  building,  and  had  laid 
*°t  the  ground  accordingly ;  in  consequence  of  which  be 
would  sustain  permanent  damage  by  the  contemplated 
**erage  works.  He  estimated  the  extent  of  that 
wage  at  .the  amount  of  92.  I2s.$et  -annum,  with  re- 


spect to  ground-rent,  for  which  he  accordingly  claimed 
the  sum  of  240/.,  being  twenty-five  years'  purchase  on 
the  rent — but  he  stated  that  he  was  willing  to  treat 
with  the  defts.  forthwith,  and  in  case  of  difference  he 
was  desirous  of  having  the  compensation  settled  by 
arbitration,  and  be  required  the  defts.  not  to  proceed 
with  the  works  till  his  claim  was  settled.  In  reply  to 
that  letter  the  ;  defts.  wrote  to  say  that  the  Board  of 
Works  sanctioned  the  erection  by  the  pit.  of  buildings 
over  the  line  of  sewer  passing  throngh  his  land ;  and 
that  they  would  construct  such  works  around  it,  for  the 
foundation  of  the  houses  and  the  protection  of  the 
sewer,  as  might  be  deemed  necessary.  Under  those 
circumstances,  the  defts.  presumed  that  the  pit  would 
not  make  any  claim  for  compensation  on  that  head. 
The  pit  replied  that  he  objected  to  the  prosecution  of  the 
intended  works  on  his  land  before  his  original  claim  had 
been  disposed  of.  The  defts.,  however,  on  the  16th 
March,  entered  upon  the  land  and  began  their  works  ; 
whereupon  the  bill  in  this  suit  was  filed,  and  the  pit 
obtained  an  ex  parte  injunction  to  restrain  the  defts. 
from  making  or  continuing  to  make  the  sewer  without 
his  consent,  or  until  a  proper  compensation  should  have 
been  paid  to  him  in  respect  of  the  land,  right,  or  ease- 
ment required  by  the  defts.  for  the  construction  of  the 
sewer. 

The  general  scope  of  the  sections  of  the  defts.'  Act, 
the  19  &  20  Vict,  c  120,  on  which  the  decision  of 
the  case  mainly  rested,  may  be  shortly  stated  as 
follows : — 

The  135th  and  next  sections  of  the  Act  regulate 
the  duties  of  the  Metropolitan  Board  of  Works ;  and 
by  the  135th  section  the  main  sewers  are  vested  in 
the  board,  with  full  powers  to  make  and  maintain 
other  sewers  in  connection  therewith.  By  the  136th 
section  plans  of  those  sewers  are  to  be  submitted  to 
the  commissioners  of  her  Majesty's  works.  By  the 
137th  and  subsequent  sections  down  to  the  144th,  the 
Metropolitan  Board  of  Works  are  empowered  to  make 
and  do  various  things  and  matters  with  reference  to 
those  works,  and  jurisdiction;  and  by  the  144th 
section  they  are  enabled  to  take  by  agreement  or  gift 
any  land,  rights  in  land  or  property,  for  their  special 
purposes. 

By  the  150th  section  the  Metropolitan  Board  of 
Works  and  district  boards  and  vestries  are  authorised 
to  make  any  works,  and  buy  t>r  take  on  lease  any  land, 
or  any  right  or  easement  in  or  over  land,  and  to  effect 
other  things  for  the  purposes  of  their  Act ;  but  they 
are  prohibited  from  carrying  water  by  supply  pipes 
into  any  house  or  factory  for  domestic,  manufacturing, 
or  commercial  purposes.  By  the  151st  section  certain 
provisions  of  the  8  &  9  Vict.  c.  18,  are  incorporated 
with  the  Metropolis  Local  Management  Act :  by  the 
152nd  section  the  powers  conferred  by  the  Lands 
Clauses  Act,  "  of  purchasing  and  taking  lands  other- 
wise than  by  agreement,"  are  incorporated,  but  in  a 
qualified  manner  only,  with  the  powers  of  that  Act 
(18  &  19  Vict  c  120) ;  and  no  land,  or  right  or  ease- 
ment in  or  over  land,  for  the  purposes  of  that  last-men- 
tioned Act,  is  to  be  compulsorily  taken  by  the  board 
without  the  sanction  of  a  principal  Secretary  of  State. 
And  by  the  153rd  section  previous  notice  of  the  inten- 
tion of  the  board  to  take  such  land,  right  or  easement, 
with  plans  of  the  proposed  works,  are  to  be  given  to  or 
furnished  for  the  information  of  the  owners,  lessees,  or 
occupiers  of  such  property,  together  with  the  terms  on 
which  any  compensation  for  damage  is  to  be  assessed. 

The  case  now  came  on  upon  a  motion  by  the  defts. 
to  dissolve  the  injunction. 

R.  Palmer,  Q.C.  and  Charlet  Hall,  in  support  of 
the  motion,  contended  that  by  the  135th  section  of 
the  18  &  19  Vict  c  120,  the  defts.  had  full  power  to 
execute  any  works  within  the  terms  of  the  section 
(making  compensation  for  the  damage  occasioned 
thereby),  without  first  purchasing  or   obtaining  the 
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land  or  easement  therein,  under  the  sects.  150-153; 
although  such  works  might  involve  the  taking  of  such 
land  or  easement  The  latter  clauses  were  only  enabling 
clauses,  giving  the  Board  of  Works  the  right  of  taking 
the  land  itself,  where  they  preferred  that  course  to  pro- 
ceeding under  the  1 35th  section.  They  relied  upon  the 
case  of  The  North  London  Railway  Company  v.  The 
Metropolitan  Board  of  Works,  1  John.  405,  as  pre- 
cisely in  point,  and  in  their  favour.  The  deft*,  were 
willing  to  pay  whatever  compensation  might  be  awarded 
to  the  pit.  in  respect  of  the  damage  occasioned  to  his 
property  by  their  works. 

Vole,  Q.C.  and  F.  8.  Drake  appeared  for  the  pit 
and  opposed  the  motion.  The  construction  put  upon 
the  statute  by  the  other  side  would  virtually  enable 
the  defts.  to  confiscate  any  property  they  might  re- 
quire for  the  purposes  of  their  Act,  which  could  not 
have  been  the  intention  of  the  Legislature.  If  the 
defts.  required  a  legal  easement  in  land  they  must  pay 
the  owner  for  it 

The  Master  of  the  Rolls. — I  have  no  doubt  that 
this  case  is  governed  by  the  decision  of  Wood,  V.C., 
which  was  referred  to  in  the  argument  If  it  had  not 
been  for  that  decision,  I  should  have  thought  it  right  to 
give  further  consideration  to  this  matter.  It  appears 
to  me,  however,  obvious  that  the  135th  section  of  the 
Metropolis  Local  Management  Act  gives  powers  to 
the  defts.  distinct  from  those  contained  in  the 
150th  and  two  following  sections.  The  135th 
section,  by  itself,  gives  powers  to  the  Metropolitan 
Beard  of  Works  to  make  sewers  as  they  may 
think  fit  If  that  section  is  controlled  by  any 
subsequent  one,  it  must  be  so  by  clear  and  distinct 
words.  But  the  only  controlling  word  which  I  can  see 
in  the  subsequent  sections,  is  the  word  "easement." 
Now  I  very  much  doubt  whether, when  that  word  "ease- 
ment *  was  mentioned  in  the  Act,  it  was  intended  to 
refer  to  the  kind  of  easement  stated  in  this  bill.  I 
must  own  the  inclination  of  my  opinion  is  that  it  was 
not  so  intended,  and  so  also  Wood,  V.C.  seems  to  have 
thought,  after  hearing  a  most  elaborate  argument  The 
exercise  of  the  optional  right  given  to  the  defts.  by  the 
statute,  of  proceeding  under  the  135th  or  other  sections, 
does  not  involve  any  question  of  honesty  or  dishonesty  on 
their  part,  but  depends  upon  this  consideration  whether, 
when  contemplating  the  making  of  the  sewer,  they  can 
make  it  without  affecting  the  surface,  or  may  find  it  more 
convenient  to  drive  it  nearer  to  that,  in  which  case  it 
way  be  necessary  for  the  board  to  take  the  land  and 
boy  the  easement  If  that  latter  course  should 
ultimately  be  the  one  which  the  board  must 
pursue,  they  would  have  to  proceed  under  the 
150th  and  153rd  sections:  if  the  former,  under 
the  135th  section,  and  the  only  question  then 
Would  be  one  of  damages.  Those,  however,  are 
to  be  settled  according  to  their  amount  by  the  justices 
of  the  peace,  or  by  arbitration,  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act  That  being  so, 
the  defts.  appear  to  me  to  have  acted  within  the  powers 
-given  to  them  by  their  Act,  and  as  they  are  quite 
willing  to  pay  such  compensation  for  the  damages  sus- 
tained by  the  pit.  as  may  be  settled ;  and  as  their  plan 
does  not  involve  the  taking  of  the  land  or  the  ease- 
ment under  the  150th  and  153rd  sections,  there  is  no 
necessity  for  them  to  proceed  by  public  advertisement 
The  defts.  have  only  done  what  they  are  justified  in 
doing,  and  the  injunction  must  be  dissolved  with  costs. 


COTJBt  OF  COMMON  BENCH. 

Reported  by  Daniel  Thomas  Eyaxs  and  W.  Matin  E*nv 


Monday,  April  22. 
Draper  (app.)  Spebring  (resp.) 

Nuisance — Sheep  droppings  in  market — Mobility  of 
owner  of  toll*  to  remote— 18  4'  19  Vict,  c  121,  at 
2  and  12 — u  Recurring  nuisance.11 

The  app.  claiming  to  be  the  owner  of  markets  and  fan 
held  in  the  town  of  Crewkerne,  erected  a  sheep-pm 
in  front  of  a  home  in  the  said  town  and  took  loll 
for  sheep  exposed  for  sale  therein.  After  the  «• 
moval  of  the  sheep  their  droppings  and  wrist  re- 
mained, and  a  complaint  was  lodged  against  app.  Is 
the  resp.  (who  was  inspector  of  nuisances)  ta  «• 
spect  thereof.  For  j\fty- five  gears  and  upwards  tit 
inhabitants  of  the  houses  before  which  the  sheep  wen 
penned  had  been  in  the  habit  of  clearing  awes  tk 
droppings,  and  appSs  servants  never  cleared  then 
away,  except  in  cases  where  houses  before  ukkh 
the  pens  were  placed  were  unoccupied. 

The  justices  being  of  opinion  that  app.  was  a  person  is 
whose  li permission  or  sufferance  "  the  nuisanct  vm 
created,  and  that  the  ground  inclosed  by  app.  vm 
hurdles  for  the  aforesaid  purpose  was  "  land  sr 
tenement "  within  the  meaning  of  sect  12  of  tk 
Nuisances  Removal  Act,  and  that  the  nuirnnrrwese 
recurring  nuisance  within  the  said  Act,  issued  their 
prohibition  to  the  app. 

Held,  on  appeal,  that  the  justices  were  right 
This  was  a  case  by  way  of  appeal  from  the  doom 

of  justices,  stated  for  the  opinion  of  this  court  under 

20  &  21  Vict  c.  43,  s.  2. 

CASK. 

At  a  petty  sessions  holden  at  Ciewkenw,  m 
and  for  the  division  of  Crewkerne,  in  tbe  county 
of  Somerset,  on  the  1 6th  day  of  June  1860,  bef« 
us  the  undersigned  two  of  Iter  Majesty's  josoca 
of  the  peace  in  and  for  the  said  county,  the  following 
complaint  was  heard  and  determined  by  us  the  absw- 
uamed  parties  being  present  The  complaint  was  pn> 
ferred  by  John  Sperring,  tbe  inspector  of  naiauKtt. 
appointed  by  the  nuisances  removal  ccsMnitten  for  the 
tything  of  Crewkerne  (hereinafter  called  the  waf). 
against  Martha  Draper  (hereinafter  eatted  the  app-). 
under  sect  12  of  the  Act  18  &  19  Vict  e.  12l,beisgtke 
Nuisances  Removal  Act  for  England  1855,  and  chaird 
that  on  tbe  3rd  day  of  April  I860  there  wa»«o» 
certain  pavement  or  causeway  situate  in  8hesp>nuitct- 
street,  in  Crewkerne  aforesaid,  in  front  of  a  message 
or  dwelling-house  in  the  possession  of  Sidney  Mora 
Cornelius,  an  accumulation  or  deposit  of  dung  oriiha 
caused  by  the  penning  and  standing  of  sheep  on  tbe 
said  pavements  on  Saturday  the  31st  day  of  Maws 
previously,  being  a  market-day  at  Orewkerne  sfinv 
said,  and  that  the  same  not  being  washed  or  davsi 
away  after  the  removal  of  the  said  sheep,  was  a  noisaa* 
or  injurious  to  health,  and  that  the  said  nuisance  «■ 
caused  by  the  act  or  default  of  the,  app.,  by  reason  that 
tiie  app.  used  or  occupied  the  said  pavement  or  eaaa- 
way  for  letting  pens  for  the  standing  of  sheep  then*, 
for  hire  and  reward,  and  had  on  the  said  31st  say  ■ 
March  allowed  sheep  to  stand  and  be  penned  f« * 
long  space  of  time  on  the  said  pavement  or  cauwway, 
and  had  received  tolls  and  profits  in  respect  tkeitd, 
and  that  in  consequence  of  such  standing  or  penni* 
the  said  dung  or  filth  was  deposited  and  left,  and  v 
app.  had  neglected  to  cleanse  or  wash  away  the  »** 
and  to  remove  the  said  nuisance  so  thereby  «**** 
and  that  although  the  said  nuisance  had  since  tat  a* 
3rd  day  of  April  been  removed  or  discontinued  that  w» 
reasonable  ground  for  believing  that  the  sair**** 
like  nuisance  was  likely  to  recur  on  the  said  Pf"^* 

I"  And  upon  such  hearing  we,  the  said  justices,  a***1*" 
that  the  cause  of  nuisance  complained  of  did  as** 
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the  sud  pavement  on  the  said  3rd  day  of  April  and 
was  caused  by  the  act,  permission,  or  default  of  the 
atid  Martha  Draper,  and  that  though  the  same  had 
sinoe  been  removed  a  similar  nuisance  would  be 
likely  to  recur  on  the  said  premises,  did  by  our 
order  in  writing  bearing  date  the  said  16th  day  of 
Jane  prevent  the  app.  from  allowing  to  remain  on 
the  said  premises  afier  the  sheep  are  removed  there- 
from, any  dung  or  filth  which  shall  be  deposited  or  left 
en  the  said  premises  by  reason  of  the  penning  or 
standing  of  such  sheep  thereon,  being  by  the  act  or 
sufferance,  and  for  the  profit  of  the  said  Martha 
Draper.  And  if  our  said  order  of  prohibition  should 
be  infringed,  then  we  did  authorise  and  require  the 
aaid  nuisance  removal  committee  for  the  tything  of 
Crewkerne  aforesaid,  from  time  to  time  to  enter  upon 
the  raid  premises,  and  to  do  all  such  works,  matters 
and  things  as  should  be  necessary  for  carrying  the  said 
order  into  full  execution  according  to  the  said  Nuisances 
Removal  Act  for  England  1855.  And  whereas  the 
app.,  being  dissatisfied  with  our  determination  upon  the 
hearing  of  the  said  complaint,  as  being  erroneous  in 
point  of  law,  hath,  pnreuant  to  sect.  2  of  the  stat. 
80  &  21  Vict,  c  43,  applied  to  us  in  writing  within 
three  days  after  the  said  determination  to  state  and 
sign  a  case  setting  forth  the  facts  and  grounds  of  such 
ear  determination  as  aforesaid,  for  the  opinion  thereon 
of  Her  Majesty's  Court  of  Common  Pleas  at  West- 
minster. Now  therefore  we,  the  said  justices,  in  com- 
pliance with  the  said  application  of  the  app.  and  the 
provisions  of  the  statute  aforesaid,  do  hereby  state  and 
agn  snch  case  as  aforesaid  as  follows : — At  the  hearing 
*f  the  aforesaid  complaint,  it  was  proved  on  the  part 
of  the  pit.,  the  resp.  in  this  appeal,  that  on  the  8rd 
April  last  a  nuisance  existed  on  the  pavement  facing 
and  adjoining  a  house  in  Sheep-market-street,  Crew- 
keroe,  occupied  by  Sidney  Morris  Cornelius,  in  con- 
sequence of  sheep  having  been  penned  there  on  the 
previous  Saturday,  the  31st  March,  which  was  a 
market  day;  that  the  nuisance  was  occasioned  by 
sheep  droppings  and  urine,  and  was  likely  to  recur ; 
that  on  the  said  31st  March  the  sheep  were  put  up  by 
Richard  Lacey,  who  was  employed  for  the  purpose  by 
Thomas  Taylor  March,  the  market  bailiff  of  the  app. ; 
that  the  app.  claims  to  be  the  owner  of  the  markets 
and  fairs  held  in  the  town  of  Crewkerne,  and  to  receive 
tolls  in  respect  thereof;  that  on  the  said  31st  March 
the  said  market  bailiff  received  of  a  Mr.  Harding  a  toll 
of  5«.  for  100  sheep,  part  of  which  were  penned  on  that 
day  on  the  aforesaid  pavement ;  that  the  hurdles  used 
tor  penning  the  said  sheep  belonged  to  the  app. ; 
that  on  large  market  days  the  pens  extend  over  the 
pavement  two  or  three  feet  into  the  road,  and  on  fair 
days  ejght  or  nine  feet  into  the  .road;  but  on  the  said 
3Ut  March  only  the  pavement  and  a  shallow  open 
gutter  between  the  pavement  and  the  road  were  in- 
closed by  the  pens ;  that  there  is  on  market  days  an 
sccnmnlation  of  droppings  from  cattle  in  the  public 
road  where  they  are  exposed  for  sale;  that  there  are 
•Qrveyors  of  the  highways  of  the  parish  of  Crewkerne ; 
that  toll  is  always  paid  to  the  market  bailiff  for  sheep 
sold  in  the  market,  even  if  they  are  not  penned ;  that 
the  toll  for  sheep  is  U.  a  score  at  the  markets  and 
U  6dL  at  the  fairs.  It  was  contended  on  the  part  of 
the  deft.,  the  app.  in  this  appeal,  that  there  is  no  occu- 
pation or  ownership  in  the  app ,  within  the  Nuisance 
Removal  Act  tor  England  1855;  that  the  toll  is 
inherent  to  the  market  claimed  by  the  app., 
and  that  she  is  entitled  to  an  easement;  that 
it  is  not  a  messuage,  land,  or  tenement,  within 
the  interpretation  clause  of  the  Nuisance  Removal 
Act ;  that  the  right  or  privilege  of  a  fair  or 
»trket  is  only  a  temporary  easement,  and  the  enjoy- 
ftttnt  of  it  is  not  an  occupation  within  the  2nd  section 
*f  the  Act ;  that  there  being  surveyors  of  the  high- 
ways, and  the  nuisance  being  on  the  highway,  the 


liability  to  cleanse  it  is  between  the  occupiers  of  the 
houses  and  the  surveyors  of  highways ;  that  the 
toll  is  payable  in  respect  of  the  animal,  and  not  for 
the  occupation  of  the  land.  It  was  proved  on  the  part 
of  the  app.  that  a  toll  of  Is.  a  score  was  payable  for 
sheep  penned  at  the  market,  even  not  sold ;  that  for 
the  last  fifty-five  years  and  upwards  the  droppings  of 
the  sheep  have  been  swept  away  by  the  occupiers  of 
the  bouses  against  which  the  sheep  were  penned,  and 
that  the  market  bailiff  never  cleared  them  away,  ex- 
cept any  that  might  be  on  the  pavement  which  come 
against  the  bouse  of  the  app.  in  Sbeep-market-street, 
and  these  droppings  he  only  cleared  away  at  snch  times 
as  the  house  wan  unocenpied;  that  sometimes  the 
droppings  have  been  allowed  by  the  occupiers  of  some 
of  the  houses  to  remain  until  washed  away  by  the  rain ; 
that  occasionally  some  of  the  occupiers  of  houses  in 
Sheep-market-street,  instead  of  employing  their  own 
servants  to  clean  the  pavement  after  a  market,  paid  a 
man  to  do  it. 

The  poor-rate  book  for  the  parish  of  Crewkerne 
was  put  in,  and  in  it  the  app.  was  rated  as  fol- 
lows:— 
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We  being  of  opinion  that  from  the  app.'s  exercise  of 
the  right  she  claims  to  erect  hurdles  on  a  market  day 
at  Crewkerne  aforesaid,  and  to  inclose  ground  with 
such  hurdles  without  the  consent  of  the  resp.;  and 
from  her  allowing  the  ground  when  so  inclosed  to  be 
used  for  the  purpose  of  penning  sheep,  during  the  time 
of  which  penning  the  ground  could  not  be  used  as  a 
highway,  and  the  nuisance  having  been  created  in 
consequence  of  the  penning  of  sheep,  she  is  a  person 
within  the  12th  section  of  the  Nuisances  Bemoval 
Act  for  England  1855,  by  whose  permission  or  suffer- 
ance the  nuisance  arose,  and  the  ground  while  ao 
inclosed  is  land  or  tenement  within  the  meaning  of  the 
Act.  And  we  therefore  gave  our  determination  against 
the  app.  in  the  manner  above  stated. 

The  question  of  law  arising  on  the  above  statement 
is,  whether  the  ground  over  against  the  house  of 
Sidney  Morris  Cornelius  in  Sheep-market  street,  Crew- 
kerne, which  the  app.  inclosed  with  hurdles  on  the 
3 1  st  March  last,  was  whilst  so  inclosed  land  or  tene- 
ment within  the  meaning  of  the  Nuisances  Removal 
Act  for  England  1855  ;  and  whether  the  inclosing  of 
the  ground  by  the  app.  and  her  allowing  sheep  to  be 
penned  thereon  rendered  her  liable  under  the  12th 
section  of  the  same  Act,  as  the  person  by  whose  act, 
default,  permission,  or  sufferance  the  nuisance  arose ; 
whereupon  the  opinion  of  the  Court  of  Common  Pleas 
is  asked  on  the  said  question  of  law,  whether  or  not 
we  the  said  justices  were  correct  in  our  determination 
as  aforesaid,  and  as  to  what  further  should  be  done  or 
ordered  by  the  said  court  in  the  premises.   (Signed.) 

WeUby  for  the  app. — By  the  interpretation  clause  of 
the  Nuisances  Bemoval  Act  1855,  18  &  19  Vict,  c.121, 
s.  2,  the  word  "  owner,"  includes  any  person  receiving 
the  rents  of  the  property  in  respect  of  which  that 
word  is  used  frvm  the  occupier,  or  as  trustee,  or  agent, 
or  receiver,  or  sequestrator,  or  who  would  receive  the 
same  if  such  property  were  let  to  a  tenant,  &c.  The  word 
' '  premises  "  extends  to  all  messuages,  lands,  or  tenements, 
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whether  open  or  inclosed,  whether  built  on  or  not,  and 
whether  public  or  private,  &c.  t  the  word  "  person," 
«nd  words  applying  to  any  person  or  individual,  apply 
to  and  include  corporations,  whether  aggregate  or  sole, 
&c  The  justices  have  acted  under  sect  12,  which 
enacts,  that  where  a  nuisance  is  ascertained  by  the  local 
authority  to  exist,  or  where  the  nuisance  in  their 
•opinion  did  exist  at  the  time  when  the  notice  was  given, 
and  although  it  since  may  have  been  removed  or  dis- 
continued is  in  their  opinion  likely  to  recur  or  be 
repeated  on  the  same  premises  or  any  part  thereof,  they 
•shall  cause  complaint  thereof  to  be  made  before  a 
justice  of  the  peace,  who  shall  thereupon  issue  a  sum- 
mons requiring  the  person  through  whose  act,  default, 
-permission,  or  sufferance  the  nuisance  arises  or  is  con- 
tinued, or  if  such  person  cannot  be  found  or  ascertained 
•the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  to  appear  before  any  two  justices,  who 
shall  inquire,  &c,  and  if  it  be  proved  to  their  satis- 
faction that  the  nuisance  exists,  or  did  exist  at 
the  time  when  the  notice  was  given,  or  if  removed  and 
discontinued,  &c,  that  it  is  likely  to  recur,  or  to  be  re- 
peated, the  justices  shall  make  an  order  in  writing,  ecc^ 
on  such  person,  owner,  or  occupier,  for  the  abatement, 
or  discontinuance,  or  prohibition  of  the  nuisance  as 
hereinafter  mentioned,  and  shall  also  make  an  order 
for  the  payment  of  all  costs,  &c  There  is  here  an 
absolute  right  for  persons  to  resort  to  the  market 
bringing  their  sheep  to  be  penned  and  sold ;  and  there 
is  no  occupation  or  ownership  by  the  app.  within  the 
meaning  of  the  Nuisances  Removal  Act.  Neither  can 
it  be  said  this  is  a  recurring  nuisance,  for  app.  is  not 
at  all  liable.  How  can  the  lord  of  the  market  be  said 
to  be  a  person  who  is  owner  of  the  premises  where  the 
alleged  nuisance  was  committed,  so  as  to  be  liable  to 
remove  it.  The  app.  is  not  an  owner  within  the  defi- 
nition laid  down  in  the  interpretation  clause.  The 
-only  act  of  the  app.  was  to  put  up  by  an  agent  the 
hurdles  for  penning  the  sheep.  There  was  no  evidence 
that  she  has  the  soil ;  so  she  is  not  an  owner  witbin 
"the  meaning  of  the  statute.  She  may  be  a  lessee  of 
the  franchise,  but  that  is  not  enough. 

Kingdom  for  the  reap. — It  should  be  observed  that 
the  justices  do  not  leave  for  the  court  the  question 
whether  this  was  a  recurring  nuisance,  therefore  it  will 
not  be  necessary  to  enlarge  upon  that  point,  nor  con- 
tend that  this  is  "land11  within  the  meaning  of  the 
statute.  This  is  a  case  where  the  grantor  of  a 
market  places  sheep  in  a  particular  spot;  the  market 
is  not  in  any  particular  spot  within  the  limits  included 
-in  the  franchise.  [Willes,  J. — There  is  strong 
evidence  that  highways  are  subject  to  market  rights.] 
The  nuisance  is  clearly  by  the  act,  default,  permission, 
or  sufferance  of  the  app.,  and  she  is  therefore  within 
the  words  of  the  12th  section.  He  referred  to  Curwen 
t.  Salkcld,  3  East,  538. 

Welsby,  in  reply,  referred  to  a  learned  note  by 
Parke,  B.f  in  The  Mayor,  fc  of  Macclesfield  v. 
Chapman,  12  M.  &  W.  18. 

Eble,  C.J. — I  am  of  opinion  that  the  adjudication 
of  the  justices  in  this  matter  was  right,  and  it  ought 
therefore  to  be  affirmed.  The  case  shows  that  this  was 
a  complaint  against  the  app.,  as  owner  of  a  market. 
She  set  up  hurdles  and  penned  in  sheep  before  the 
houses  of  the  resp.,  and  thus  caused  the  nuisance. 
'  The  contention  by  the  resp.  is,  that  the  app.  having  the 
profits  from  the  sheep-pens,  should  also  bear  the  duty 
of  removing  the  nuisance  arising  from  the  sheep  so 
penned.  The  right  to  the  soil  and  occupation  is  not 
-  before  us.  The  pen  is  erected  on  the  pavement.  With 
regard,  then,  to  the  first  question  put  by  the  case  to  the 
court,  I  should  answer  it  in  the  affirmative,  holding 
'that  this  was,  whilst  inclosed  by  hurdles,  "  land  or 
tenement"  within  the  12th  section  of  the  Act.  The 
justices  also  put  a  second  question,  which  was,  whether 
4he  inclosing  of  the  ground  by  the  app.  and  her  allow- 


ing sheep  to  be  penned  thereon  rendered  her  liable  is 
the  person  "  by  whose  act,  default,  permission,  or 
sufferance "  this  nuisance  arose.  Now,  the  pavement 
in  question  is  part  of  the  street,  and  app.  chooses  to 
pen  sheep  in  front  of  resp.'s  house.  She  is  called  on 
to  remove  the  nuisance  caused  by  the  droppings  of  the 
sheep,  and  has  not  done  what  she  was  called  on  to 
do,  but  disputes  her  liability  to  do  it  This  is,  fa  mr 
opinion,  substantially  a  recurring  nuisance.  I  am  not 
satisfied  the  justices  were  wrong,  our  judgment  will 
be  therefore  for  the  resp. 

Willes,  J. — I  am  of  the  same  opinion.  At  first  I 
was  strongly  disposed  to  accede  to  Mr.  Wdsby's  argu- 
ment that  the  app.  was  entitled  to  enjoy  her  right 
according  to  the  grant  under  which  she  is  authorised  to 
receive  tolls  from  persons  bringing  their  sheep  into  the 
market.  But  on  considering  the  facts  more  dotdj 
that  does  not  appear  to  be  the  correct  view.  The  app. 
claims  a  right,  not  only  to  take  tolls,  but  to  nuke  at 
inclosnre ;  what  she  did  was  to  make  an  inclonre  by 
hurdles,  in  which  sheep  were  penned,  and  so  a  mri- 
sance  arose  in  that  place.  It  is  quite  clear  that  the 
owner  was  not  bound  to  provide  that  accomodation,  and 
the  persons  bringing  their  sheep  to  the  market  haw 
no  right  to  it  except  by  permission  of  the  owner  of 
the  market.  It  is  an  exercise  of  proprietary  right, 
distinct  from  the  general  franchise.  [His  Lordship 
referred  to  Mayor  of  Northampton  v.  Ward,  t  Sox 
1238.)  I  think  the  app.  comes  within  the  Isngatge 
of  the  statute,  which  may  even  interfere  to  some  ex- 
tent with  the  enjoyment  of  the  franchise.  As  to  the 
argument  that  the  owner  of  a  franchise  ought  not  to 
be  interfered  with  in  such  a  case  as  this,  I  do  not  think 
that  has  any  force, 

Btlbs,  J. — I  am  also  of  the  same  opinion ;  oar 
judgment  will  therefore  be  for  the  reap. 

Judgment  for  the  resp.  with  costs. 

Attorney  for  app.  William  Sandy*,  for  If.  and  /. 
Sparkes,  Crewkerne.       

Monday,  April  22. 
Thb  Guardiaxs  op  thb  Poor  op  the  Cambhidgs 

Uniox  (apps.)  v.  Park  (resp.) 
Vagrant  Act,  5  Geo.  4,  c  83, s.  4 — u  JUmmay  os*t " 
— Desertion  of  children  by  mother — 5  Oeo.  1,  c  8, 

8.  1. 

A  widow  redding  in  a  borough  applied  to  endsb- 
touted  from  the  relieving  officer  oftheunvm  m 
order  for  the  admission  of  herself  and  her  too 
children,  aged  seven  and  four  yeare,  to  the  wort* 
house ;  and  in  the  evening  of  the  same  day  eke  tosh 
them  to  the  outer  gate  of  the  workhouse,  rams  tk 
bell,  placed  the  order  of  admission  in  the  heeds*/ 
the  eldest  child,  and  went  away  leaving  the  cktidre* 
at  the  gate;  they  were  admitted  to  theworkhown, 
and  continued  chargeable ;  their  mother  did  •** 
leave  the  neighbourhood,  but  returned  to  the  horses* 
and  there  rinded. 

On  complaint  made  under  the  Vagrant  Act,  5  Geo.  +• 
c  83,  *.  4,  the  justices  dismissed  the  mfbrmetu* 
on  the  ground  that  the  facts  proved  did  not  amsmt 
in  law  to  a  "  running  away  and  leaving  her  chikket 
chargeable  "  tcithin  the  meaning  of  the  Act: 

Held,  on  appeal,  that  the  justices  were  right 
This  was  a  case  stated  by  way  of  appeal  from  the 

decision  of  justices,  for  the  opinion  of  this  court,  under 

stat  20  &  21  Vict  c  43,  s.  2. 

CASE. 

It  was  proved  before  us  that  the  resp.,  being  » 
widow,  on  the  1st  Nov.  1860,  applied  to  the  refitting 
officer  of  the  said  union,  and  obtained  an  order  Ut 
the  admission  of  herself  and  her  two  children,  af* 
respectively  seven  and  four  years,  into  the  workhouse  of 
the  said  union,  situate  at  the  borough  aforesaid,  and** 
six  o'clock  in  the  evening  of  the  same  day  she  to* 
them  to  the  outer  gate  of  the  said  union  workhoow 
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ud  ring  the  bell •,  she  then  put  the  order  for  admission 
into  the  hands  of  her  eldest  child,  and  immediately 
vent  away,  leaving  the  aaid  two  children  at  the  gate. 
The  porter  who  answered  the  bell  saw  a  woman  (who 
was  proved  to  be  the  reap.)  in  the  act  of  leaving  the 
said  gate,  and  that  when  he  arrived  at  snch  gate  she 
had  left,  and  the  two  children  were  waiting  there  with 
the  said  order  for  admission  to  the  said  workhouse,  and 
that  be  thereupon  admitted  the  said  two  children,  and 
they  continued  in  the  workhouse  and  chargeable  to  the 
common  fund  of  the  said  union  from  that  time  until 
the  time  of  hearing  the  said  complaint. 

The  resp.  did  not,  either  at  or  after  the  time  of  the 
alleged  offence,  leave  the  said  borough  where  the  said 
workhouse  is  situate,  and  where  she  usually  resides. 

The  ground  of  our  determination  to  dismiss  the  said 
complaint  was,  that  the  facts  proved  against  the  resp. 
did  not  amount  in  law  to  the  offence  charged  in  the 
information. 

The  question  for  the  opinion  of  the  Court  of  C.  P. 
is,  whether  the  leaving  of  her  children  by  the  resp. 
under  the  circumstances  proved,  was  a  running  away 
and  leaving  her  children  chargeable  within  the  meaning 
of  the  Vagrant  Act,  5  Geo.  4,  a  83. 

Given  under  our  hands  at  the  borough  of  Cam- 
bridge aforesaid,  the  21st  day  of  Nov.  1860. 

Couch  for  the  apps.— The  words  of  sect.  4  of  the 
Vagrant  Act,  5  Geo.  4,  c.  83,  are,  "Every  person 
running  away  and  leaving  his  wife,  or  his  or  her  child 
or  children  chargeable,  or  whereby  she  or  they,  or  any 
•f  them,  shall  become  chargeable  to  any  parish,  town- 
thip,  or  place,  shall  be  deemed  a  rogue  and  vagabond, 
and  be  liable  to  imprisonment  and  hard  labour  for  a 
time  not  exceeding  three  calendar  moths.*1  The  words 
"running  away  "  in  that  section  cannot  be  construed 
literally.  The  substantial  words  are  "leaving  his 
wife,  or  his  or  her  child  or  children,  chargeable" 
to  the  parish.  [Bylks,  J.— She  simply  goes  to  her 
tow ;  she  does  not  conceal  herself  within  the  borough.] 
It  is  submitted  that  the  younger  of  the  two  children, 
which  is  within  the  age  of  nurture,  cannot  be  separated 
from  the  mother  even  with  her  consent ;  and  here  she 
ks  deserted  it.  The  overseers  were  bound  to  receive 
*nd  relieve  the  children,  and  if  the  court  should  hold 
ust  this  statute  does  not  apply,  the  parish  authorities 
**ld  have  no  power  to  compel  the  mother  to  be  with 
her  children  and  take  core  of  them :  (Reg.  v.  The 
Inhabitants  of  Birmingham,  5  Q.  B.  210.)  By  apply- 
ing fa  and  obtaining  an  order  for  admission  to  the 
jrion  workhouse,  the  mother  made  the  workhouse  the 
hone  of  herself  and  children;  and  she  therefore  did 
"n  *w*y  and  leave  them ;  it  is  not  necessary  that  she 
*j»ald  leave  the  parish.  In  stat  5  Geo.  1,  c.  8,  s.  1, 
we  words  used  are  different  from  those  in  the  Vagrant 
*&\  they  are  "divers  persons  run  or  go  away  from 
their  places  of  abode  into  other  countries  or  places,  and 
tontetmies  out  of  the  kingdom,  leaving  their  wives  or 
child  or  children,  and  some  mothers  run  or  go  away 
waving  a  child  or  children  upon  the  charge  of  the 
Pnh."  Under  that  statute  it  has  been  held  that  the 
j*rent  leaving  or  deserting  the  child  or  children,  must 
leave  the  parish :  (Burn's  Justice,  tit.  "  Poor,"  106.) 
No  counsel  appeared  on  behalf  of  the  resp. 
kf*LEiC"J» — lam  of  opinion  that  the  decision  of 
™>  justices  in  this  case,  dismissing  the  complaint,  was 
nght;  and  it  must  therefore  be  affirmed-  The  words 
*  tb*  statute  were  evidently  directed  against  parents 
who  M  ran  away,"  leaving  their  children  chargeable  to 
™*  parish.  I  think  that,  to  satisfy  the  meaning  of  the 
*»tute,  the  parent  must  have  absconded,  or  have  con- 
ned herself,  or  absented  herself  by  going  a  long 
""ttnee.  Here  the  woman,  residing  at  her  accus- 
tomed abode,  obtained  an  order  for  the  admission  of 
tafelf  and  two  children  to  the  union  workhouse ;  she 
»ok  the  children  there,  and  left  them  with  the  order 
in  their  hands  at  the  gate  of  the  work- 


house, and  then  returned  to  her  usual  residence.  1  do* 
not  think  this  enough  to  justify  her  conviction  under 
the  Vagrant  Act,  as  a  person  who  runs  away  within, 
the  meaning  of  the  4th  section.  The  judgment  of  the 
court  will  therefore  be  for  the  resp. 

Byles,  J.— I  am  quite  of  the  same  opinion.  I  can- 
not help  thinking  that  the  Act  Mr.  Couch  referred  to* 
expresses  legitimately  the  same  meaning  as  the  section 
of  the  Vagrant  Act  now  under  consideration. 

Judgment  for  ike  resp. 


Hollidat 


Wednesday,  May  22. 
v.  The  Vestry  or  St.  Leonard, 
Shorkditch. 
Liability  of  vestrymen  acting  under  the  Metropolis} 

Management  Act  (18  <f  19  Vict.  c.  120,)  for  the 

acts  of  their  workmen. 
The  surveyor  appointed  by  the  vestry  to  look  after  the 

highways  in  the  parish  employed  men  to  do  some 

work  in  one  of  the  streets,  who  left  some  stones  in 

such  a  position  as  to  cause  the  cart  in  which  the  pit. 

was  driving  to  be  upset,  whereby  he  sustained  serioue 

damage: 
Held,  in  an  action  against  the  ves  trymen,    that,  as 

they  were  acting  gratuitously  as  a  pub  lie  body,  and 

did  not  participate  in  the  wrong  done,  they  were 

not  liable. 

This  was  on  action  brought  against  the  vestry  of 
Sboreditch  for  damage  done  to  the  pit.  by  reason  of 
some  stones  being  left  in  one  of  the  public  streets  in 
that  parish,  which  canoed  a  cart  in  which  the  pit.  waft 
riding  to  be  upset. 

The  declaration  stated  that  the  defts.,  on  the  12th 
Sept.,  in  a  certain  street  called  Shaftesbury-street,  in 
the  parish  and  county  aforesaid,  laid,  put  and  placed  a 
quantity  of  stones  on  and  above  the  level  of  the  surface 
of  the  said  street,  and  wrongfully,  carelessly  and  neg- 
ligently suffered  and  permitted  the  same  to  be  left  and 
remain  in  the  said  street,  on  and  above  the  level  of  the 
surface  thereof,  during  the  night,  the  same  being  a  dark 
one,  without  a  sufficient  or  any  light  or  signal  at  or 
near  to  the  said  stones,  to  cause  the  same  to  be  seen 
by  persons  driving  in  and  along  the  street,  and  without 
having  any  watchman  or  person  to  take  care  of  the 
some,  and  without  having  any  board  or  protection,  and 
without  taking  any  reasonable  or  proper  means  or  pre- 
cautions to  prevent  the  said  last-mentioned  persona 
from  driving  against  or  upon  the  said  stones,  and  being 
injured  thereby,  and  by  means  of  the  premises,  the 
pit.,  who  was  then  riding  and  being  driven  in  a  curt  in 
the  said  street  on  the  said  night  was  driven,  and  the 
said  cart  ran  against  and  came  into  collision  with  and 
upon  and  against  the  said  stones,  and  the  deft,  was 
cost  and  thrown  from  and  out  of  the  said  cart,  down  to 
and  upon  the  ground,  and  was  much  hurt,  bruised,, 
wounded  and  injured,  and  was  put  to  expense,  to  wit, 
150Z.,  in  and  about  endeavouring  to  get  healed,  &c. 

Pleas;— Not  guilty. 

The  action  was  tried  before  Erie,  C.J.  and  a  special 
jury,  at  the  sittings  after  last  Hilary  Term,  when  the 
verdict  was  found  for  the  pit.,  leave  being  reserved  for 
the  defts.  to  move  to  enter  a  verdict  for  themselves,  or 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  to* 
support  the  verdict,  and  also  that  there  was  no  evidence 
to  show  that  the  defts.  ^rere  liable. 

A  rule  having  been  obtained  accordingly, 

Shee,  Serjt.  showed  cause.—  The  question  is,  whether 
the  surveyor  was  not  the  servant  of  the  parish,  and  as 
such,  whether  he  did  not  employ  the  workmen ;  if  he 
was,  then  this  comes  within  the  rule  of  law  that  where 
a  person  employs  men  to  do  any  act,  and  damage 
occurs  thereby,  the  person  so  employing  is  liable,  and 
the  vestry  are  therefore  liable:  (Ruck  v.  Williams, 
27  L.  J.  357,  Ex.)  Then  as  to  there  being  no  funds 
out  of  which  damages  could  be  paid,  it  does  not  follow 
that  because  the  Act  does  not  show  out  of  what  fund* 
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the  damages  are  to  be  paid,  that  therefore  there  is  no 
liability :  (Kendal  v.  King,  17  C.  B.  483  ;  The  South- 
ampton and  Itdien  Bridge  Company  v.  The  Local 
Board  of  Health  of  Southampton,  28  L.  J.  41,  Q.B.) 

Francis  and  Galway  followed  on  the  same  sid>. — The 
case  of  Scott  v.  The  Mayor  of  Manchester,  2  H.  &  N. 
41,  is  a  direct  authority.  There  an  action  was  brought 
against  the  defts.,  a  municipal  corporation,  who  were 
empowered  by  Act  of  Parliament  to  construct  gas- 
works and  supply  gas,  for  damage  done  to  the  pit,  the 
declaration  alleging  that  they  employed  workmen  to 
lay  down  the  pipes,  whoso  negligently  conducted  them- 
selves that  a  piece  of  metal  was  projected  against  the 
pit,  and  it  Was  held  that  the  defts/  were  liable. 
Surely,  then,  it  must  be  equally  of  advantage  to  the 
parish  of  Shoreditch  that  their  roads  should  be  well 
paved  as  to  the  inhabitants  of  Manchester  to  have  gas, 
and  therefore  that  case  is  an  authority  to  show  the 
defts.1  liability.  In  Jones  v.  Bird,  5  B.  &  Aid. 
837,  which  was  an  action  brought  against  the  defH, 
who  were  employed  under  the  Commissioners  of  Sewers, 
Bayley,  J.  says  :  "  It  is  contended  that  the  defts.  are 
protected,  if  they  acted  bond  fide  and  to  the  best  of 
their  skill  and  judgment;  but  that  is  not  enough. 
They  are  bound  to  conduct  themselves  in  a  skilful 
manner,  and  the  question  was  properly  left  to  the  jury 
to  say  whether  the  defts.  had  done  all  that  any  skilful 
person  could  reasonably  be  required  to  do  in  such  a 
case."  They  also  cited  Laugher  v.  Pointer,  5  B.  & 
C.  547 ;  Alston  v.  Scales,  9  Bing.  3 ;  Davis  v.  Curlma, 
8  Q.  B.  226;  Gibbs  v.  The  Liverpool  Docks,  3H.&N. 
164  ;  Whitehouse  v.  Fellowes,  4  L.  T.  Rep.,  N.  S.,  177 ; 
and  distinguished  between  the  present  case  and  Hall  v. 
Smith,  2  Bing.  157  ;  Harris  v.  Buker,  4  M.  &  SeL 
87;  Sutton  v.  Clarke,  6  Taunt.  29;  Boulter  v. 
Crowther,  2  B.  &  C.  703;  Overton  v.  Freeman,  11 
C.  B.  867. 

Raymond  ( Watkin  Williams  with  him)  in  support 
of  the  rule.— In  1  Chitty  on  Pleading,  87,  7th  edit.,  it 
is  said  that  trustees  and  commissioners  acting  gratui- 
tously in  the  execution  of  Acts  of  Parliament  for  the 
benefit  of  the  public,  and  entrusted  with  the  conduct  of 
public  works,  are  not  liable  for  an  injury  occasioned  by 
the  negligence  or  unskitfulness  of  workmen  and  con- 
tractors necessarily  employed  by  them  in  the  execution 
of  the  works.  I  do  not  know  whether  they  contend 
that  this  proposition  is  not  law,  or  that  the  present 
case  does  not  come  under  it.  Ha/l  v.  Smith  is  an 
authority  in  our  favour,  and  has  been  recognised  in 
the  later  cases,  and  is  mentioned  in  Humphreys  v. 
Mears,  1  Man.  &  Ry.  187 ;  and  was  also  recognised 
in  the  case  of  Duncan  v.  Findlnter,  6  CI.  &  Flu.  894, 
and  shows  that  what  is  laid  down  in  Chitty  is  good 
law.  They  also  cited  Lane  v.  Cotton,  1  Ld.  Raym. 
647 ;   Whitfield  v.  Lord  Despenoer,  3  Cowp.  754. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  action  was  brought  for  injury 
sustained  by  the  pit.  by  reason  of  his  being  upset  out 
of  a  cart  over  a  heap  of  stones  left  on  a  highway,  by 
workmen  employed  by  the  surveyor  who  was  appointed 
by  the  defts.  (the  Vestry  of  Shoreditch)  to  look  after 
the  highways  in  the  parish,  and  the  question  of  law 
which  we  have  to  decide  is,  whether  the  members  of 
the  vestry  are  liable  for  the  damage.  The  vestry 
acted  under  the  provisions  of  an  Act  of  Parlia- 
ment The  men  employed  by  their  surveyor  did 
the  wrong  which  occasioned  the  damage.  Now 
it  is  agreed  on  both  sides  that  if  a  private  indi- 
vidual had  left  these  stones  he  would  have  been 
liable,  and  the  question  is,  whether  persons  who  give 
their  services  gratuitously  are  liable,  they  being  ignorant 
of  the  work  which  was  going  on,  and  not  giving  their 
attention  to  it.  I  am  of  opinion  that  they  are  not.  The 
principle  has  been  recognised,  and  the  law  has  for  a 
very  long  time  been  established,  that  persons  discharging 
a  public  duty  and  acting  gratuitously,  and  having  no 


share  or  participation  in  the  wrong  done,  are  exempted 
from  liability.  In  the  case  of  Hall  v.  Smith,  which  is  the 
first  of  a  longstring  of  authorities,  it  was  held  that  o»mmL«- 
sioners  entrusted  with  the  conduct  of  public  works  vert 
not  liable  in  damages  for  an  injury  occasioned  by  the  neg- 
ligence of  artificers  employed  under  their  authority,  pro- 
vided they  were  doing  that  which  by  Act  of  Parliament 
they  are  empowered  to  do.  And  this  has  been  held  t*>  be 
the  law  down  to  the  case  of  Duncan  v.  Fmdlater,  which 
was  an  appeal  to  the  H.  of  L.  against  the  decision  of  the 
Court  of  Session  in  Scotland ;  and  the  H.  of  L, 
reversing  the  decision  of  the  Scotch  Court,  held  tat 
trustees  appointed  under  a  public  road  Act  were  not  re- 
sponsible for  an  injury  occasioned  by  the  negligence  of  the 
men  employed  in  making  or  repairing  the  road.  In  that 
case  the  Lord  Chancellor,  referring  to  the  difference  be- 
tween the  Scotch  and  English  law,  said,  "It  is  important 
to  preserve  the  law  of  Scotland  where  it  really  differs  irm 
that  of  England;  but  where  that  is  not  so,  and  ao 
principle  of  conflicting  law  is  involved,  it  a  a  reproach 
to  any  system  of  law  that  there  should  be  in  matters  of 
the  same  kind,  and  on  subjects  of  the  same  legwUnn, 
a  different  rule  of  construction  applied  in  one  part  «f 
the  kingdom  and  in  another."  Mr.  Williams  has 
drawn  our  attention  to  the  fact,  that  in  the  abro 
case  no  evidence  whatever  was  offered  to  con- 
nect the  trustees  directly  with  the  cause  of  the 
accident  in  question,  and  that  being  so,  that  the  H.  tf 
L.  held  that  they  were  not  liable.  This  is  the  bv 
under  which  the  present  defts.  come,  they  being  guilty  of 
no  personal  default  As  to  the  case  of  the  Itckm  Fill- 
ing Bridge  Company  v.  The  IjxxU  Board  of  Health  of 
Southampton,  which  was  relied  upon  by  the  pit,  tU 
distinction  between  that  and  the  present  case  is,  that  m 
that  case  it  was  implied  by  the  Act  under  which  t« 
board  acted  that  an  notion  for  a  wrong  might  be  main- 
tained against  them.  Then  the  Manchester  cats  <fo* 
not  fall  within  the  rule,  as  there,  although  the  deft*., 
who  were  a  municipal  corporation,  individually  «**1 
gratuitously,  yet  the  corporation  and  the  township  de* 
rived  a  profit  from  the  carrying  on  of  the  work*.  Tbe 
case  of  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks* 
somewhat  similar,  as  although  it  was  not  there  mM 
that  the  trustees  had  any  profit,  yet  vessels  coming 
into  the  docks  had  to  pay  tolls,  and  as  the  tmien 
received  money  for  the  accommodation,  they  had  •* 
right,  with  the  knowledge  of  the  docks  being  in  dai- 
gerons  condition,  to  allow  them  to  continue  so.  As  w 
the  cases  of  Boulton  v.  Crowther  and  Sutton  v.  Curbt, 
they  show  that  where  persons  do  that  which  they  ** 
authorised  to  do  by  Act  of  Parliament,  although  damage 
accrues  to  private  individuals  in  consequence  of  sacs 
acts,  yet  as  long  as  they  are  not  guilty  of  neghgeoot 
they  are  not  liable,  and  it  would  be  a  contradicts  t» 
empower  them  to  do  certain  things  and  then  ssj  tty 
should  not  do  them ;  but  in  exercising  such  y°wen 
they  must  take  care  not  to  act  wantonly  or  oppm- 
sively.  The  case  of  Duncan  v.  Findlater  is  an  ex- 
press authority  that  persons  acting  gratuitously » • 
pnblic  body  are  not,  as  in  the  present  case,  to  be  H* 
responsible,  and  I  think  therefore  that  this  rale  sk** 
be  made  absolute. 
Willks  and  Byi.es,  JJ.  concurred. 

Rmkvbsska 


BAIL   COURT. 

Reported  by  T.  W.  Saunders,  Esq.,  BarrlsttMt-Uw 

Wednesday,  May  8. 
(Before  Wiohtmaw,  J.) 
Horwood  (app.)  r.  Powell  (rasp.) 
Turnpike  toU— Exemption  from  under  sect.  1  effo 
4  £  5    Vict.  c.  S3— Travelling    more  the*  I* 
yards  on  the  road— When  toUdemandahU. 
If  a  person  is  travelling  along  a  turnpike-reed  ***? 
animal  upon  which  a  turnpike  tott  ispayaHe,  *  * 
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UabU  to  pty  the  toll,  thomgk  he  has  not  travelled  100 
yards  thereon,  if  in  fact  he  i$  then  about  to  travel 
uon  than  that  distance: 
Tk  resp.  cams  upon  a  turnptke*road  at  a  distance  of 
temty  yards  from  a  toll-gate,  and  when  he  arrived 
at  the  gate,  toll  was  demanded  which  he  refitted  to 
pay,  and  passed  through  without  paging  it,  he  at  the 
tmemtemmng  to  travel  more  than  100  garde  upon 
the  said  nwnpike^road,  and  afterwards  actually 
trwtelKng  more  than  mat  distance.  Upon  an  in- 
f emotion  against  him  fir  forcibly  passing  through 
the  gate  without  paging  the  toll,  the  justices  refused 
to  convict,  on  the  ground  that  he  was  not  liable  to 
peg,  not  having  passed  100  yards  on  the  road  when 

b^s^bi  NMV  usms>uw  ^m9ujen^snjsni99n^BnjSi  % 

Bdd,  that  the  justices  were  wrong,  and  that  the  toll  was 

This  wis  a  ease  stated  under  the  80  &  31  Vict. 
&43,  upon  m refusal  by  justices  to  convict  the  reap, 
far  pang  through  a  turnpike-gate  without  paying  the 
tolL    The  caeewae  as  follows:—"  At  a  petty  sessions, 
balden  st  Bicester,  in  and  for  the  two  divisions  of  the 
hundred  of  Ploughley,  in  the  county  of  Oxford,  on  the 
4th  Jan.  1861,  an  information  preferred  by  Richard 
Honrood,  hereinafter  called  the  app.,  under  sect  41  of 
3  Geo.  4,  c  136;  charging  for  that  the  said  Richard 
Powell,  of  the  parish  of  Brill,  in  the  county  of  Buck- 
ingham, butcher,  did,  on  the  1 2th  Dec.  last,  at  the 
parish  of  Piddington,  in  the  said  county  of  Oxford, 
forably  pass  through  a  certain  toll-gate,  on  a  certain 
tanpike-road   there,  called  the  Piddington  toll-gate, 
oo    a  certain    turnpike-road   there    situate,   called 
tie  Thame    and    Bicester    turnpike   road,  with    a 
taie  and  cart,  in  which  the  said  Richard  Powell  was 
then  riding,  without  paying  the  toll,  to  wit,  the  sum 
of  4$A  then  and  there  payable  for  the  said  horse,  by 
waton  whereof  the  payment  of  the  said  toll  was  then 
aad  there  avoided,  contrary  to  the  statute  in  such  case 
made  tnd  provided,  was  heard  and  determined  by  us 
the  said  justices  respectively  being  then  present,  and 
tpon  such  hearing  we  dismissed  the  said  information. 
And  whereas  the  app.  being  dissatisfied  with  our  deter- 
rinatknupon  the  hearingof  the  said  information,asbeing 
erroneous  in  point  of  law,  hath,  pursuant  to  sect  3  of 
tie  Mid  statute  SO  &  31  Vict  c  43,  duly  applied  to 
is  in  writing  to  state  and  sign  a  case  setting  forth  the 
fact*  snd  grounds  of  such  our  determination  as  afore- 
uid  for  the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute  in 
that  behalf.    Now,  therefore,  we  the  said  justices,  in 
compliance  with  the  said  application  and  the  provisions 
of  the  said  statute,  do  hereby  state  and  sign  the  fol- 
lowing case : — Upon  the  hearing  of  the  information  it 
was  proved  on  the  part  of  the  pit  that  the  turnpike 
toll-gate  in  question  was  duly  erected  under  the  local 
Act,  1  Vict  c.  46,  intituled  "  An  Act  for  repairing  and 
maintaining  the  road  from  Aylesbury  to  Thame,  and 
from  Thame  to  Oxford,  Shillingford,  Postcombe,  and 
Bicester  in  the  counties  of  Buckingham  and  Oxford," 
and  that  a  toll  of  4$d.  for  a  cart  drawn  by  one  hone 
*as  authorised  by  that  Act,  and  that  a  table  of  tolls 
was  duly  put  up  at  the  toll-house,  and  that  on  the  12th 
Dec,  1860  the  deft  Richard  Powell  came  with  a  cart 
drawn  by  one  horse   upon   the  turnpike-road,   the 
Thame  and  Bicester  turnpike-road,  at  the  point  A  on 
the  accompanying  plan  [a  plan  was  annexed],  which  is 
twenty  yards    only  from    the   turnpike-gate.    That 
tie   toll    of   4idL  was    demanded    of  him  by  the 
collector     at     the     gate,    which    toll    he    refused 
to  pay,  and  forced  the  gate  open  and  passed  through, 
and  afterwards  passed  upwards  of  300  yards  along  the 
turnpike-road  towards  the  point  B  on  the  plan.    It 
was  contended  on  the  part  of  the  deft  that  he  refused 
to  pay  toll  on  the  ground  that  when  it  was  demanded 
of  him  he  had  not  passed  100  yards  on  the  turnpike- 
road.    The  Act  4  &  5  Vict  c.88,8.  1,  enacts,  that 
[Hag.  Cas.] 


no  toll  shall  be  demanded  for  any  horse,  &c.,  which 
shall  only  cross  any  turnpike-road,  or  shall  not  pass 
above  100  yards  thereon.  We  the  said  justices  were 
of  opinion  that  to  render  a  person  liable  to  pay  toll  at 
a  turnpike-gate,  he  must  have  passed  above  100  yards 
upon  the  said  road  before  ho  came  to  the  gate  where 
the  toll  is  demanded,  and  that,  as  the  deft  had  only 
when  he  came  to  the  turnpike-gate  where  the  toll  was 
demanded,  passed  twenty  yards  on  the  turnpike-road, 
he  was  not  liable  to  toll,  and  that  the  distance  he 
passed  along  the  road  after  going  through  the  gate  did 
not  render  him  liable  to  pay  toll  at  that  gate.  We 
gave  our  determination  against  the  app.  The  question 
of  Uw  arising  on  the  above  statement  for  the  opinion 
of  the  court  is,  whether  the  deft  was  liable  to  pay  toll 
demanded  of  him  at  the  toll-gate  in  question. 

Mclntyre,  for  the  app.,  contended  that  the  resp.  did 
not  bring  himself  within  the  words  of  the  exemption, 
u  or  shall  not  pass  above  one  hundred  yards  thereon," 
which  do  not  mean,  shall  not  pass  100  yards  before  the 
toll  is  demanded;  that  the  toll  is  payable  in  respect  of 
bis  travelling  more  than  100  yards  upon  the  road,  and 
not  because  he  happens  to  pass  through  a  turnpike- 
gate. 

Joyce,  for  the  reap.,  argued  that  the  toll  is  payable 
only  at  the  gate,  and  that  the  resp.  not  having,  when 
he  was  at  the  gate,  travelled  more  than  100  yards 
upon  the  road,  no  toll  was  then  demandable  from  him. 
[Wightman,  J. — It  is  quite  clear  that  you  ought  to  pay 
the  toll  somewhere.]  He  might  be  liable  to  pay  it 
ultimately,  but  the  question  is,  wss  he  bound  to  pay 
it,  having  travelled  on  the  road  only  twenty  yards  ? 
I  submit,  however,  that  he  was,  under  the  circum- 
stances, not  liable  to  pay  it  at  all.  [Wightman,  J.— 
If  he  cornea  to  the  gate  and  says,  "  I  am  going  to  such 
a  place,  which  is  not  100  yards  upon  the  road,"  the  gate- 
keeper wQl  take  the  toll  at  his  peril.]  The  trustees  of 
the  road  can  protect  themselves  by  erecting  gates 
wherever  they  please  upon  the  road. 

Wightman,  J. — It  appears  to  me  that,  giving  a 
reasonable  construction  to  the  statute,  the  justices  were 
wrong,  and  that  the  resp.  was  liable  to  pay  the  toll. 
He  was  primA  facie  liable,  unless  he  can  show  that  he 
comes  within  the  exemption.  Now  he  says  that 
because  he  has  not  travelled  100  yards  before  coming 
to  the  gate,  he  is  not  liable.  It  is  agreed,  however, 
that  he  was  going  more  than  the  hundred  yards.  If 
he  really  was  not  about  to  pass  more  than  100  yards, 
he  was  not  liable ;  but  here  in  fact  he  was  about  to 
pass  more  than  that  distance.  The  exemption  clause 
does  not  state,  "  or  shall  not  pass  above  one  hundred 
yards  thereon  before  coming  to  the  gate."  If  it  did,  it 
would  be  different  The  justices  were  wrong,  and  the 
toll  was  payable.  • 

Case  to  be  remitted  to  the  justices,  with  the  opinion 
of  the  court  that  they  ought  to  have  convicted. 

May  6  and  7. 

(Before  Wightman,  J.) 

Taylor  (app.)  v.  Carr  and  Porter  (reaps.). 

Master  and  servant — Rules  of  a  factory — Violation  of 
— Loss  of  wages— Complaint  before  justices. 

The  app.  was  a  weaver  in  the  mill  of  the  resps.,  and 
subject  to  the  following  rules,  vie. : — 1  .UA  fortnight's 
notice  will  be  required  from  all  persons  working  in 
this  establishment  previous  to  leaving  their  employ- 
ment,  and  a  fortnights  notice  will  be  given  by  the 
proprietors  to  all  persons  before  discharging  them 
(except  for  bad  conduct  or  wtlfid  neglect),  and  any 
person  or  persons  leaving  without  giving  such  notice 
wiUforfeit  all  their  wages  in  hand,  and  also  be  liable 
to  be  proceeded  against  according  to  law.  2.  Any 
person  or  persons  absenting  themselves  on  account  of 
sickness  or  any  other  cause,  must  immediately  give 
notice  to  their  overlooker;  in  default  thereof  all 
wages  then  earned  will  beforfeiltd,  and  such  person 
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Taylor  0.  Gakb  ahd  Pobtsb. 
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or  persons  will  be  liable  to  lose  their  work."  The 
app-,  on  Monday,  the  6th  Aug.,  ashed  leave  of  ab- 
sence for  hatfa  day,  which  was  granted,  on  condition 
that  the  got  another  weaver  m  her  place,  and  the 
promised  to  be  at  her  work  at  six  o'clock  ike  next 
morning;  she  did  not  retem  until  after  that  time, 
and  she  had  not  provided  a  competent  person  to 
supply  her  place.  Upon  her  applying  for  her 
wages  (8*.  2dL)  then  die,  them  were  re/meed,  on  the 
ground  of  being  forfeited  under  the  above  rules;  and 
upon  the  respe.  being  summoned  before  justices  for 
the  recovery  ef  the  amount,  they,  being  of  opi- 
nion that  the  app.  had  acted  contrary  to  the  above- 

sussust^sm    jwaapasttassG^sji  sm^sm  4^lttsna^m4Ut^suw  • 

u  ^s^s^u^Pu  uu^seyw^a^pa'^^s^p  i^w     ^WrW^l'^www 

complaint  for  such  cause,  for  that  the  app.  had  not 

nrw^s^s^s^v^u^^s  vuuw  ^sns^en^  w  ^ms^mo 

This  was  a  cue  stated  under  the  SO  &  31  Viet  c 
43,  upon  a  dismissal  by  justices  of  aeomplaint  for  wages. 
The  ease  was  as  follows : — 

On  the  27th  Nov.  1860  the  defts.  Carr  and  Porter 
were  summoned  before  two  justices  for  the  borough  of 
Blackburn,  for  that  they,  the  said  Carr  and  Porter, 
had  refused  and  did  then  refuse  to  pay  to  Mary  Taylor 
the  sum  of  8f .  2d  as  the  wages  justly  due  and  owing 
to  the  said  Mary  Taylor  for  work  and  labour  done  and 
performed  by  her  for  the  said  Carr  and  Porter,  and  at 
their  request 

Upon  the  hearing  of  the  said  complaint  Mary  Taylor 
stated  that  on  Monday  the  6th  Aug.  she  asked  leave 
of  absence  for  half  a  day,  which  was  granted,  on  con- 
dition that  she  got  another  weaver  in  her  place.  She 
promised  to  be  at  her  work  at  six  o'clock  next  morning, 
but  did  not  return  until  dinner  time,  when  she 
was  told  that  another  weaver  had  taken  her 
place.  Complainant  admitted  that  she  wss  ac- 
quainted with  the  rules,  and  had  read  them.  On  the 
folio  wing  Saturday  she  applied  for  her  wages,  which 
were  refused.  On  the  Wednesday  night  following  she 
again  applied  to  the  overlooker  'for  the  wages  that 
were  due,  and  it  was  agreed  that  the  wages  should  be 
paid  after  she  had  given  a  fortnight's  notice,  and 
served  the  fortnight.  The  week  at  this  mill  ends  on 
Wednesday  night,  and  complainant  stated  that  it  was 
arranged  that  she  might  return  to  her  looms  at  the 
beginning  of  any  week.  She  went  the  following  day 
(Thursday)  at  half-past  one,  and  eras  not  allowed  to 
work.  For  the  defence  it  was  stated  that  complainant 
did  not  get  a  competent  person  to  take  her  place,  and 
that  leave  was  consequently  refused,  and  she  went 
without  leave ;  that  the  looms  had  been  kept  standing 
a  great  part  of  the  time  when  she  was  absent;  that 
complainant  was  in  liquor  when  she  did  return  on  the 
following  Tuesday  afternoon ;  .and  that  on  the  follow- 
ing Wednesday  week  it  was  agreed  that  she  should 
return  the  next  morning  (Thursday)  at  six  o'clock, 
but  she  did  not  come  until  half-past  one  in  the  after- 
noon. The  complainant  contended  that  her  case  did 
not  come  within  the  meaning  of  rule  1  (absenting  her- 
self without  notice),  and  that  she  was  entitled  to  the 
wages  that  were  owing  at  the  time  she  left  work.  The 
magistrates  having  heard  the  complaint,  and  being  of 
opinion  that  the  complainant  had  acted  contrary  to  the 
rules  of  the  said  mill  in  the  first  instance  by  absent- 
ing herself  from  half-past  twelve  o'clock  on  Monday, 
the  6th,  until  half-past  one  o'clock  on  Tuesday  the  7th 
Aug.  last,  and  in  the  second  instance  by  not  acting  in 
accordance  with  her  agreement,  and  entering  on  her 
work  at  six  o'clock  in  the  morning  on  Thursday  the 
16th  Aug.  aforesaid,  decided  that  she  wss  not  entitled 
to  recover  the  said  sum  of  8s.  2dL,  and  dismissed  the 
case  accordingly. 

The  rules  referred  to  in  the  case  were  as  follow : — 

"  1.  A  fortnight's  notice  will  be  required  from  all 
persons  working  in  this  establishment  previous  to  leav- 
ing their  employment,  and  a  fortnight's  notice  will  be 


given  by  the  proprietors  to  all  persons  before  diachirr- 
ing  them  (except  for  bad  conduct,  or  wflfol  neglect), 
and  any  person  or  persons  leaving  without  giving  nek 
notice  will  forfeit  all  their  wages  in  hand,  and  she  U 
liable  to  be  proceeded  against  according  to  law. 

"  2.  Any  person  or  persons  absenting  thenstbes  ea 
account  of  sickness  or  any  other  cause,  must  uome<fa- 
ately  give  notice  to  their  overlooker;  in  default  thereof 
all  wages  then  earned  will  be  forfeited,  and  such  pmoa 
or  persons  will  be  liable  to  lose  their  work. 

a  Cabs  and  Pons*. 

"  Garden-street  Mm,  Blackburn,  Jan.  1, 1869.* 

Torr  for  the  app. 

Kaye  for  the  respe:  {Ex  parte  Baker,  26  L  J, 
M.  C 173 ;  Ridgway  v.  The  Buuger/brd  Merhet  Csn- 
pang,  3  Ad.  ED,  171.) 

The  arguments  sufficiently  appear  in  the  Mon% 
judgment.  Cur.  ad.  vvft. 

Mag  7.— Wiohtkaw,  J.— The  question  m  this  cat 
is,  whether  the  decision  of  the  msgsrtnses  dstenriaiag 
that  the  applicant  in  this  case,  Mary  Taylor,  was  art 
entitled  to  her  wages  by  reason  of  seme  breach  bj  her 
of  the  rules  which  are  to  be  observed  by  all  paws 
employed  in  the  works  of  Carr  and  Co.,  was  a  rigfc 
decision  or  not.  Now  the  justices  appear  to  km 
decided  the  case  partly  upon  the  rules  sad  partly 
upon  the  breach  of  the  agreement  He  justices  sat, 
"  We  the  undersigned  justices  having  heard  tbectav 
and  being  of  opinion  that  the  complainant  had  acted 
contrary  to  the  rules  in  the  first  instance  by  sbwstiB* 
herself  from  the  Monday  at  half-past  twelve  nil 
Tuesday,  at  half-past  one;  and  in  the  second  instance 
for  not  acting  in  accordance  with  the  agreement  is 
pursuing  her  work  on  Tuesday,  she  is  net  entitled  t» 
her  wages,"  and  they  dismissed  the  case.  wTth  regari 
to  the  second  ground,  it  was  not  argued  or  suggests! 
that  for  the  mere  breach  of  duty  in  not  returning  it 
six  in  the  morning  of  Tuesday  she  was  not  entitled  t» 
her  wages;  but  it  was  put  only,  and  argued  only,  op* 
the  question  of  her  case  falling  within  the  first  w 
second  rules  to  be  observed ;  and  it  was  contended  that 
under  the  particular  circumstances  of  tins  case,  she  em 
disentitled  to  recover  her  wages,  on  the  ground  thatea 
Monday,  the  6th  Aug.,  she  bad  asked  leave  of  asweet 
for  half  a  day,  which  had  been  granted  on  eoodaisi 
that  she  should  appoint  another  weaver  in  her  pta, 
and  she  promised  to  be  at  work  at  six  the  next  men* 
ing.  It  was  said  the  leave  was  withdrawn,  hetaw 
she  had  not  fulfilled  her  promise  in  getting  s  wearer* 
perform  her  duty.  But  there  is  not  one  ef  other* 
these  rules  that  applies  to  the  ease  of  a  person  stort- 
ing without  leave,  unless  it  be  the  first  rule,  *h» 
says  a  fortnight's  notice  will  be  required  before  leaviag- 
It  appears  to  me  that  that  rule  does  not  apply  to  as 
occasional  short  absence,  but  to  leaving  the  estabfek* 
ment  entirely.  A  fortnight's  notice  would  hardly  » 
required  in  the  case  of  a  person  intending  to  go  oat  nr 
a  few  hours.  It  appears  to  me,  if  the  ease  «■» 
within  either  of  the  rules,  it  must  come  withia  the 
second  rule,  and  that  is,  that  any  person  absents? 
himself  must  give  notice  to  the  overlooker,  or  sac* 
person  will  be  liable  to  lose  that  week.  Now,  intto 
case,  it  is  said  that  the  absenting  herself  without  grni? 
notice  was  by  absenting  herself  from  half-past  t»*t« 
on  Monday  the  6th,  until  half-past  one  on  Tee- 
day  the  7th.  Now  there  is  no  doubt  there  «* 
ample  notice  given  of  her  intention  to  go.  No  doa* 
about  that;  and  it  seems  to  me  the  question  will  bev 
arise  upon  her  non-attendance  at  six  o'clock  on  the 
morning  of  the  next  day,  when  she  was  to  haw  vr 
turned,  and  did  not  return.  These,  no  doubt  ** 
exceedingly  stringent  rules,  because  they  *£"]l l* 
persons  who  hare  earned  their  wages  of  the  benefit  * 
them ;  and  preclude  them  from  receiving  them  in  «* 
of  abroach,  which  it  was  said  this  was,  in  not  coffl^ 
in  at  the  time  to  receive  her  wages.    Now,  it  «s  »•"• 
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Beg.  v.  The  Ixcuhbkot,  &c  of  Goolb,  York. 


[Q.  B. 


independently  of  the  raid)  there  was  a  ground  upon 
which  she  might  also  lose  her  right  to  the  wages  she 
hid  already  tamed,  and  that  is  that  for  her  misconduct. 
She  had  been  discharged;  and,  no  doubt,  if  guilty  of 
misconduct,  she  might  be  discharged;  and  if  discharged 
beta  the  completion  of  her  work  she  would  not  be 
entitled  to  any  part  of  her  wages,  because  the  work 
ms  not  complete.  Ridgway  v.  The  Hungerford 
Market  Company  was  cited.  It  seems  to  me  that 
cue,  and  the  principle  upon  which  it  was  decided,  is 
hardly  applicable  to  this  case,  because  that  was  a  case 
where  the  wages  were  to  be  paid  by  time ;  and  if  the 
lime  was  not  fulfilled,  they  were  not  earned.  But 
ben  the  wages  are  not  in  respect  of  time,  but 
of  piece-work-— work  done;  and  "time"  is  only 
applicable  to  the  time  of  payment  and  to  the  service 
Tendered.  Therefore  it  seems  to  me  that  that  case  is 
not  applicable  to  this,  which  relates  to  the  absenting 
bmelf  from  half-past  twelve  on  Monday  until  half-past 
one  oo  the  Tuesday.  Now  it  was  a  question,  so  far  as 
the  absenting  herself  on  Monday  was  concerned, 
whether  she  had  or  not  left.  One  question  of  fact  would 
be  whether  they  had  refused  her  leave  or  not  after  they 
found  she  had  provided  an  insufficient  person  to  act 
for  her?  Bot  assuming  they  did,  it  seems  to  me 
the  question,  under  the  second  of  these  rules,  is  not 
whether  she  went  without  leave,  but  whether  she  went 
'without  notice.  Any  person  absenting  himself  on 
account  of  richness  or  any  other  cause  must  imme- 
diately give  notice  to  the  overlooker,  and  in  default  of 
notice  wOl  forfeit  his  right.  No  doubt  there  was  ample 
Mice  given  that  she  was  going.  What  penalty  she 
might  incur  otherwise  than  under  these  two  rules,  that 
hnot  a  question  for  us  now  to  consider.  Undoubtedly, 
it  may  be,  the  master  is  folly  justified  in  refusing  to 
take  her  on  afterwards;  but  it  seems  to  me  that  from 
balf-past  one  o'clock  on  Monday  and  the  rest  of  the  day 
•be  can  hardly  be  said  to  have  gone  without  notice  to  the 
"trlooker.  She  went  with  full  and  ample  notice. 
Bat  then  it  was  in  the  course  of  the  argument  sug- 
gested by  Mr.  Kaye,  that  independently  of  that  she 
ww  to  have  returned  at  sue  in  the  morning,  and  she 
did  not  return  till  half-past  one.  It  appears  to  me 
tiiat  that  was  a  continuous  absence ;  that  she 
tad  never  returned  to  her  employ,  and  absented 
knelf;  for  if  she  left  at  half-past  one  on  the 
Monday  and  stayed  out  not  until  six  o'clock  in  the 
morning  of  Tuesday,  but  until  half-past  one  of  that 
d»y,  and  if  in  the  first  instance  she  had  given  notice 
of  the  first  part  of  the  time  during  which  she  was  ab- 
feit,  that  would  suffice  for  the  purpose  of  entitling  her 
to  the  wages,  notwithstanding  the  rule,  though  no 
**ice  was  given  of  the  second  absence,  the  oon- 
faied  absence  from  six  o'clock  in  the  morn- 
ing till  half-past  one  on  that  day.  That  being 
tbe  question,  it  is  taken  as  one  continued  ab- 
mce.  There  was  then  notice  given  to  the  overlooker ; 
fen  abe  overstayed  the  time  she  had  agreed  to  in  any 
view  of  the  case ;  but  still  it  appears  there  was  no 
***  of  notice  within  the  meaning  of  the  rule.  There- 
Won  that  ground,  it  seems  to  me  the  decision  of  the 
Bigistrates  was  wrong  in  this  case,  and  they  ought  not 
(share  dismissed  it  It  does  not  fall  within  either 
°f  there  roles;  and  it  was  not  argued  that  it  came 
"tbhi  any  other,  except  the  general  rule  I  have  ad- 
ictod  to,  which  only  applies  to  time  and  not  to  piece- 
**&•  The  magistrates,  therefore,  were  not  justified 
is  dkusnsg  the  ease. 

flbe  oass  to  go  bach  to  the  justices  with  the  opinion 
of  the  court  that  they  ought  not  to  ham 
ntittedths  wmplaint. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Thompbow,  T.  W.  Saukdebs,  and  C  J.  B. 
Hkkxsut,  Esqrs..  Baniatera-at-Law. 

Wednesday,  Mag  8. 

Beo»  v.  Thb  Ivcuxbxmt  ahd  Churchwardens  of 
the  Parish  of  Goole  in  the  County  of  York. 

Vestry — Election  of  churchwardens—Refusal of  'chair- 
man to  take  show  of  hands — Manner  of  polling 
Affidavit* — Mandamus. 

At  a  vestry  meeting  to  elect  churchwardens,  after  the 
election  of  the  rector's  churchwarden,  two  persons 
were  proposed  and  seconded  for  the  office  of  parish- 
ioners' churchwarden.  The  chairman  refused  to 
take  a  show  of  hands,  but  proceeded  to  write  dawn 
the  names  of  the  ratepayers  present,  and  the  number 
of  votes  they  were  entitled  to,  and  then  declared 
A.  B.  duly  elected.  The  proceedings  were  protested 
against  and  a  pott  demanded,  but  the  chairman  re- 
fined to  grant  one,  and  declared  the  meeting  at  an 


The  Court  refused  to  grant  a  mandamus  commanding 
the  election  of  a  churchwarden,  it  not  appearing 
by  the  affidavits  that  any  one  had  by  the  irregular 
proceedings  been  prevented  from  voting,  or  that  any 
practical  injustice  had  resulted  from  it. 
This  was  a  rule  calling  on  the  Rev.  David  Bell, 
incumbent  of  Goole,  in  the  county  of  York,  and  the 
churchwardens  of  the  said  parish,  to  show  cause  why 
a  writ  of  pumdamus  should  not  issue,  commanding 
them  to  convene  a  meeting  of  the  inhabitant  rate- 
payers   duly   qualified  to  vote   at   the    election   of 
churchwardens  of  the  said  parish,  and  proceed  to 
the  election  of  churchwardens  of  the  said  parish  for  the 
remainder  of  the  present  year. 

It  appeared  from  the  affidavit  in  support  of  the  rule 
that  at  a  vestry  meeting  of  the  ratepayers  of  the  said 
parish,  held  pursuant  to  notice  on  the  5th  April  1861, 
for  the  purpose  of  electing  churchwardens,  the  Ber.  D. 
Bell,  the  incumbent,  in  the  chair,  after  the  chairman- 
had  elected  his  own  churchwarden,  two  persons,  named 
John  Luddington  and  John  Humble  Bookett,  were 
proposed  and  seconded  by  ratepayers  of  the  said  parish 
to  fill  the  office  of  the  other  churchwarden  for  the 
ensuing  year;  whereupon  the  Bev.  D.  Bell  refused  to 
take  an  election  by  show  of  hands,  although  requested 
so  to  do  by  several  ratepayers,  but  proceeded  to  write 
down  the  names  of  the  ratepayers  present,  and  the 
number  of  votes  each  was  entitled  to,  and  declared 
the  said  John  Luddington  to  be  duly  elected  church- 
warden. Jesse  Dalby,  a  ratepayer,  protested  against 
these  proceedings,  and,  immediately  after  the  result  of 
the  election  was  ieclared  by  the  chairman,  diwrnnded  a- 
poll,  but  he  refused  to  grant  one,  and  declared  the 
meeting  at  an  end.  Sufficient  time  was  not  allowed  to 
enable  all  the  ratepayers  of  the  said  parish  (in  ail- 
about  750)  to  vote  at  the  said  election,  the  whole  poll- 
ing having  been  completed  in  about  an  hour.  No 
application  was  made  to  adjourn  the  meeting. 

Temple,  Q.C.  (P.Thompson  with  him)  showed  cause 
against  the  rule. — The  meeting  for  the  election  of 
churchwardens  was  duly  called  by  a  proper  notice,  and 
a  poll  was  well  and  sufficiently  taken ;  when  a  poll 
was  demanded  by  Dalby,  the  election  was  at  an  end, 
and  the  result  declared.  [Cbomftox,  J. — At  a 
polling  every  voter  must  have  an  opportunity  of  being 
present  Cleasby.  —  That  is  the  point].  (SL 
Saviour's,  Southward  Lane's  Bep.  2 ;  Prideauz  on 
Churchwardens;  Parson's  Counsellor.)  [Cbomftov,  J. 
— In  the  election  of  a  member  of  Parliament,  for 
instance,  if  all  agree  to  elect  one  man,  it  is  not  neces- 
sary to  proceed  to  a  poll,  but  if  there  is  a  poll  it  must 
be  kept  open  the  proper  time.  Cockbubx,  C  Jj— 
The  writ  of  mandamus  is  a  discretionary  writ,  and, 
unless  Mr.  Cleasby  can  show  us  that  some  persons  who 
wished  to  vote  have  been  prevented,  we  should  not 
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exercise  our  discretion  by  granting  the  writ]  A  rea-  T 
sonable  time  would  hare  elapsed  when  all  present 
had  voted  and  no  one  else  came  up,  and  in  the  present 
case  no  adjournment  was  demanded.  [Cockburh, 
C.  J.— >The  adjournment  was  a  matter  to  be  decided  bj 
the  chairman.]  The  affidavits  do  not  say  there  were 
other  voters  who  were  desirous  of  coming  to  rote,  and 
who  would  have  come  and  voted  if  there  had  been  an 
adjournment.  It  must  be  shown  that  some  one  was  pre- 
vented from  voting :  {Reg.  v.  Rector,  #c~,  St.  Mary, 
Lambeth,  8  Ad.  &  Ell.  356.)  [Cockbubv,  G.  J.— 
The  difficulty  is,  was  this  a  poll  at  all,  or  was  it  merely 
substituted  for  a  show  of  hands  ?  Cbomftov,  J. — 
Was  there  any  real  poll?  There  might  be  a  polling  of 
those  present,  but  not  of  the  whole  parish.]  Those 
present  were  primd facie  the  parish  for  the  purpose  of 
voting ;  58  Geo.  3,  c  69,  s.  3,  shows  that  tie  poll  is 
properly  taken  of  the  persons  then  present 

Cleasby,  Q.C.  in  support — Whether  a  poll  was  taken 
at  all ;  and  if  taken,  whether  it  was  sufficiently  taken, 
that  is  the  question  at  issue  ?  When  a  poll  is  taken, 
every  person  must  have  a  reasonable  opportunity  of 
exercising  his  right  to  vote.  The  chairman  is  bound  to 
grant  a  poll  when  demanded,  and  the  proper  course 
then  is  to  adjourn,  and  appoint  a  subsequent  day  to 
hold  it :  (Campbell  v.  Mound,  5  Ad.  &  E1L  865.) 
[Cockbubbt,  C.J. — I  find  no  authority  for  saying 
there  should  be  an  adjournment ;  on  the  contrary,  in 
12  Ad.  &  £11.,  Lord  Denman  says,  the  poll  should  be 
held  immediately.]  When  a  poll  is  granted  there 
should  be  reasonable  opportunity  given  for  all  to  attend. 
[Cockbubn,  G.  J. — The  difficulty  is,  that  your  affida- 
vits do  not  show  that  any  one  really  was  prevented  from 
voting.]  At  all  events  they  show  illegality.  [Black- 
burn, J. — If  there  is  no  injustice  done,  but  the  manner 
of  voting  was  a  mere  irregularity,  ought  we  to  grant 
this,  which  is  a  discretionary  writ?]  King  v.  The 
CowutortoZ, #c,  Court  of  Winchester,  7  East,  573; 
there  a  mandamus  was  granted,  the  closing  of  the  poll 
having  been  four  o'clock  on  the  second  day,  and  the 
number  of  electors  180.  [Blackburn,  J. — There,  de 
facto,  people  were  kept  out]  In  Wood  v.  Baker,  the 
poll  was  kept  open  three  days,  and  it  was  held  not 
long  enough.  Here  the  closing  of  the  poll  at  the  end 
of  an  hour  was  clearly  illegal 

CocKBUBH,  C.J.— I  entertain  no  doubt  that  the 
proceedings  adopted  by  the  rector  were  irregular.    He 
appears  to  have  proceeded  per  saltum  in  taking  a  poll 
at  once,  without  having  first  proceeded  to  a  show  of 
hands,  and  afterwards  proceeded  to  take  a  poll  in  the 
usual  manner;  and  if  we  could  see  that  any  practical 
mischief  would  arise,  I  should  have  thought  that  we 
ought  to  have  directed  a  fresh  election ;  but  the  grant- 
ing of  the  writ  now  asked  for  is  discretionary  with  the 
court    Now  the  affidavits  do  not  profess  to  communi- 
cate to  us  that  any  ratepayer  was  prevented  from  giving 
his  vote  by  the  course  taken  by  the  rector,  or  that  any 
injustice  arose  from  it ;  and  I  can  perfectly  understand 
that  the  majority  of  the  ratepayers  were  indifferent,  for  it 
seems  that  in  this  parish  it  had  been  determined  to  raise 
the  necessary  amount  for  repairs  by  a  voluntary  effort 
without  resorting  to  a  rate,  and  therefore  we  may  well 
suppose  the  majority  of  ratepayers  were  indifferent ;  for 
this  reason  I  dent  think  we  ought  to  grant  a  manda- 
mus for   the   irregularity   in  the  voting.     On  the 
whole,   we   think  that  the  purpose  of   the    appli- 
cant will  be  fully  answered  by  our  saying  that  we  think 
it  was  substantially  an  irregularity,  and  that  this  is  not 
the  proper  formal  mode  of  proceeding ;  and  if  we  could 
have  seen  that  there  had  been  any  injustice  or  wrong 
the  writ  would  have  gone.     # 

Ceompton,  J.— I  think  we  should  have  granted 
this  writ  if  anyone  had  been  excluded  from  voting;  but 
this  writ  is  discretionary,  and  a  slip  in  the  affidavits, 
which  omit  to  show  that  any  one  has  been  prejudiced  by 
proceeding,  seems  to  have  brought  the  case  within 


that  of  Rex  v.  Lambeth.    I  hare  a  strong  opinion  tat 
the  parishioners  had  not  the  opportunity  of  voting  they 
ought  to  have  had ;  but,  aa  no  absolute  injustice  a 
shown,  we  do  not  think  we  should  grant  the  writ 
Hill  and  Blackbubn,  J  J.  eoncurssd. 

Jads  discharged. 


',  May  3. 

CaHDLESH  AND  ANOTHER  V.  SafPSOH  AND  AHOTHXB. 

Alehouse — Excise  licence— Right  to  grant— Jmtiou 

County — Municipal  borough. 
Borough  justices  of  a  municipal  corporation  not  hat- 
ing a  separate  court  of  quarter  sessions  ham  m 
power  to  grant  licences  to  sett  ezciseahie  Sport  iy 
retail  under  the  9  Geo.  4,  c  61,  but  the  eomts 
justices  have  such  power  exclusively. 
This  was  an  action  brought  by  the  pits,  against  the 
defts.  for  the  recovery  of  51,  for  that  the  defts,  un- 
lawfully disturbed  and    hindered  the   pits,  in  the 
exercise  of  their  right  and  franchise  as  two  of  ha* 
Majesty's  justices  of  the  peace  in  and  for  the  borough 
of  Sunderland,  in  the  county  of  Durham,  the  pL 
John  Candlish  being  also  mayor  of  the  said  borough. 

The  municipal  borough  of  Sunderland  is  one  of  the 
places  named  in  schedule  A^  annexed  to  the 
Municipal  Corporations  Act,  5  &  6  Will  4,  c  76, 
and  consists  of  the  pariah  of  Sunderlandniear-the-Sei, 
part  of  the  township  of  Bishopweannouth,  and  tee 
townships  of  Bishopweannouth  Panns,  ,Monk*eer* 
mouth,  and  Monkwearmouth  Shore. 

At  the  passing  of  the  Municipal  C^rporatisa  Act, 
the  parish  of  Sunderland-near-the-Sea,  and  the  said 
several  townships  of  Bishopweannouth,  Bisbopwsr- 
mouth  Panns,  Monkwearmouth,  and  Montanannoslh 
Shore,  formed  part  of  the  north  petty  sessional  &- 
vision  of  Eaaington  ward,  in  the  county  of  Durham, 
and  even  at  the  passing  of  the  said  Act,  sad  thaw 
hitherto,  and  have  been  and  still  are  rated  to  the 
several  rates  and  assessments  levied  and  assessed  by 
her  Majesty's  justices  of  the  peace  in  and  fox  the 
county  of  Durham  upon  the  several  parishes  and  ton- 
ships  within  and  comprising  the  said  county,  except 
the  rate  levied  for  the  maintenance  of  the  police  of  the 
said  county. 

By  an  order  of  general  quarter  anarintM,  nsse  the 
18th  Oct.  1841,  under  the  Act  9  Geo.  4,  c  43,  for  the 
county  of  Durham,  the  said  parish  and  township 
forming  the  borough  of  Sunderland  were,  together 
with  the  townships  of  Burden,  Dawdon,  Ford,  Fal- 
well,  Hylton,  Byhope,  Silksworth,  Seaham,  Sooths** 
and  Tunstall,  formed  into  a  petty  sessional  diriska  ef 
Eaaington  ward,  and  by  another  order  of  geeenl 
quarter  sessions,  made  on  the  3rd  Jan.  1859,  for  the 
county  of  Durham,  the  said  townships,  with  the  ex- 
ception of  Dawdon  anil  Seaham,  were,  with  other 
townships,  formed  into  the  Seaham  petty  sbjbobiI 
division  of  Eaaington  ward.  With  this  exception,  the 
Sunderland  petty  sessional  division  now  nasis*  si 
formed  by  the  order  of  the  18th  Oct.  1841.  Nosepft- 
rate  court  of  quarter  sessions  has  ever  been  held  a 
and  for  the  borough  of  Sunderland,  nor  has  thereeier 
been  any  gaol  or  house  of  correction  in  the  said  boHejh. 
From  1836  downwards  to  the  present  time  the 
council  of  the  borough  have  appointed  various  pea** 
successively  to  act  as  high  constables  in  and  for  the  ew 
borough.  On  the  15th  Sept.  1836  a  separate  o»- 
mission  of  the  peace  was,  for  the  first  time  under  t» 
provisions  of  the  Act  5  &  6  Will.  4,  c  76,  granted  hy 
his  late  Majesty  to  the  said  borough,  and  ever  a** 
that  time  justices  assigned  to  act  as  justifies  «t tta 
peace  in  and  for  the  said  borough  have  esntiBBtjr 
been  appointed  under  renewed  commissions,  •nf*f 
justices  have  acted  as  such  in  and  for  the  sMdberesg, 
and  are  hereafter  called  "  The  Borough  Justices."  1» 
usual  petty  sessions  in  and  for  the  borough  v*, 
after  the  grant  of  the  said  concussion  of  the  pes* 
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held  by  the  mayor  and  other  borough  justices, 
ssd  other  justices  being  justices  of  the  pesos 
actiog  in  snd  for  the  county  of  Durham,  on 
each  day  in  the  week  until  the  year  1842,  when 
the  council  of  the  borough  erected  a  poUoe-cnurt  as 
required  by  the  Act  5  &  6  Will.  4,  c  76,  s.  100. 
Subsequent  to  this  the  mayor  and  other  borough 
justices  have  held  theirpetty  sessions  on  each  day  in 
the  police-wort,  snd  at  the  same  sessions  certain  of  the 
justices  for  the  county  of  Durham,  acting  in  and  for 
the  Sunderland  division  of  Essington.  ward,  several  of 
whom  are  also  in  the  borough  commission,  have  acted 
with  the  mayor  and  other  borough  justices,  there  being 
sixteen  justices  in  the  commission  for  the  borough, 
ef  whom  nine  are  also  acting  county  justices. 

The  usual  petty  session  m  and  for  the  said  north 
division  snd  the  said  Sunderland  division  of  Easing- 
too  ward  respectiTely  were  previous  to  and  after  the 
grant  of  the  borough  commission  of  the  peace  held 
every  Saturday,  in  the  justice-room  X>f  the  Exchangs- 
buildingg,  until  the  erection  of  the  police-court  in 
1842,  and  have  since  that  time  been  holdsn  in  such 
police-court. 

The  justices  so  acting  are  hereinafter  called  "The 
County  Bench  of  Justices. " 

Informations  against  publicans  licensed  for  houses 
situated  in  the  borough  for  offences  committed  by 
them  contrary  to  the  tenor  of  their  licences  have 
always  been  adjudicatednpon  by  the  justices  sitting  daily 
at  the  police-court  in  petty  sessions  for  the  borough, 
such  justices  being  as  aforesaid,  besides  the  mayor  of 
the  borough,  those  justices  who  are  in  the  commis- 
sion as  well  of  the  said  borough  as  for  the  said  county, 
and  those  who  are  in  the  commission  for  the  borough 
only,  and  those  who  are  in  the  commission  for  tie 
eoenty  only,  and  the  court  so  formed  is  hereinafter 
oiled  u  The  Borough  Bench  of  Justices." 

On  the  i4th  Aug.  1837  the  Borough  Bench  of 
Justices  held  a  general  annual  licensing  meeting  in  pur- 
suance of  the  Act  9  Geo,  4,  c  61,  specially  for  the  said 
borough  (the  precept  of  holding  such  meeting  having 
hem  directed  to  the  borough  high  constable),  and 
{noted  alehouse  licences  for  the  borough,  and  from 
1837  to  1850  inclusive,  held  such  meetings  and 
panted  such  licences  to  persons  applying  for  the 


On  the  27th  Aug.  1851  the  County  Bench  of  Justices 
acting  in  snd  for  the  Sunderland  petty  sessional  divi- 
sion held  at  the  police-court  in  Sunderland  a  general 
annual  licensing  meeting,  in  pursuance  of  the  Act 
SGeo.  4,  c  61.  The  said  borough  justices  and  county 
justices  did  not  hold  in  that  year  separate  licensing 
meetings,  but  held  one  court  only,  at  which  the  mayor 
*f  the  borough  presided,  and  all  applications  for 
fiances  to  keep  inns  and  alehouses  within  the  borough 
of  Sunderland  were  heard  and  adjudicated  upon  by  the 
court  at  which  the  said  borough  justices  and  the  said 
county  justices  acted  and  voted.  At  this  meeting 
none  of  the  alehouse  licences  granted  were  signed  by 
&e  justices  who  were  justices  only  for  the  borough, 
tat  by  the  justices  for  the  comity,  and  all  such  licences 
■bowed  on  the  face  of  them  that  they  were  granted  by 
the  justices  of  the  county  of  Durham  acting  in  and  for 
the  Sunderland  division  of  Essington  ward.  This 
Brie  was  adopted  by  the  then  borough  justices,  be- 
cause doubts  were  suggested  to  them  as  to  their  right 
*°  hold  a  separate  licensing  meeting  for  the  borough. 
The  same  coarse  was  punned  in  1852, 8,  4,  5,  6,  7 
**d  8,  with  this  exception,  that  the  county  justices 
ftfased  to  allow  the  mayor  ot  the  borough  to  preside 
'*hfle  the  bench  were  hearing  applications  for  licences 
ythiii  the  borough,  and  nnder  these  cireumstances,  and 
n ^consequence  of  the  said  doubts,  the  mayor  and 
borough  justices  considered  themselves  as  virtually 
deluded,  and  ceased  to  attend  the  licensing  meetings 
ttnrentd  by  the  county  justices. 


On  the  18th  June  1859  the  county  justices  acting 
in  and  for  the  Sunderland  division  of  Essington  ward, 
by  their  precept  in  writing  bearing  date  that  day, 
and  directed  to  the  high  constable  of  the  Sunder- 
land division  of  Essington  ward,  appointed  the  27th 
Aug.  at  eleven  o'clock  to  be  the  day  and  hour,  and 
the  police-court  Bishopwearmonth  to  be  the  place,  for 
holding  the  general  annual  licensing  meeting  under  the 
Act  9  Geo.  4,  c  61,  for  the  division,  which  division 
included  the  borough  of  Sunderland  as  before  men- 
tioned. No  appointment  for  a  general  annual  licensing 
meeting  for  the  borough  was  made  for  the  borough  by 
name,  but  the  appointment  wss  made  in  general  words 
for  the  division,  and  due  notices  of  such  meeting  were 
given  and  served  by  the  high  constable  of  the  divi- 
sion according  to  the  provisions  of  the  Act  9  Geo.  4, 
a  61. 

On  the  29th  July  1859  the  said  borough  bench  of 
justices,  by  their  precept  in  writing  dated  that  day, 
and  directed  to  the  high  constable  of  the  said  borough, 
appointed  the  said  27th  Aug.  at  eleven  o'clock  of  the 
forenoon  to  be  the  day  and  hour,  and  the  said  police- 
court  to  be  the  place,  upon  and  in  which  the  general 
annual  licensing  meeting  under  the  said  Act,  9  Geo.  4, 
c  61,  in  and  for  the  borough  of  Sunderland,  should 
be  held,  and  Joseph  Stainsby  acting  as  high  constable 
for  the  said  borough,  caused  due  notice  of  such  meeting 
to  be  given  and  served  according  to  the  provisions  of 
the  said  Act. 

On  the  day  and  at  the  hour  last  aforesaid,  at  the 
said  police-court,  the  pit  John  Candlish  being  then  as 
aforesaid  mayor  of  the  said  borough,  and  the  pit  Joseph 
Brown  being  a  justice  of  the  peace  for  the  borough 
only,  with  certain  other  justices  acting  in  and  for  the 
said  borough,  and  being  duly  qualified  for  the  purpose 
according  to  the  said  Act,  9  Geo.  4,  c  61,  anc^then  and 
there  sitting  as  the  justices  of  the  borough  bench,  took 
part  in  holding,  according  to  appointment,  a  general 
annual  licensing  meeting  for  the  borough,  and  together 
with  such  other  justices  for  the  said  borough  granted 
several  alehouse  licences,  and  but  for  the  acts  and  claims 
of  the  defts.  would  have  continued  to  hold  such  meet- 
ing snd  to  grant  other  alehouse  licences  in  pursuance  of 
their  right  and  in  execution  of  their  duty  as  justices  of 
the  peace  in  and  for  the  borough. 

The  defts.  being  justices  in  and  for  the  said  county  of 
Durham,  and  being  there  with  other  justices  of  the 
county  bench  acting  in  and  tor  the  said  Sunderland 
division,  present  in  the  said  police-court,  prevented  the 
pit  and  other  borough  justices  then  present  from  hold- 
ing the  said  meeting,  and  required  and  compelled  them 
to  desist,  snd  the  defts.  and  other  county  justices 
claimed  to  be  themselves  as  county  justices  exclusively 
entitled  to  hold  the  meeting.  The  defts.  and  the  other 
county  justices  present  then  and  there  proceeded  to 
hold  and  held  a  meeting  at  a  general  annual  licensing 
meeting  in  and  for  the  said  Sunderland  division,  and 
the  defts.  snd  the  other  county  justices  excluded  the 
pit  aod  the  other  borough  justices  from,  and  would  not 
suffer  the  pit  and  the  other  borough  justices  present  to 
take  part  in,  the  said  meeting,  or  vote  in  determina- 
tion of  the  questions  raised  thereat  The  pits,  and  the 
borough  justices  present  then  read  in  court,  and  entered 
in  their  minute-book,  a  protest  against  the  county 
bench  of  justices  granting  or  having  a  right  to  grant 
any  licences  for  keeping  inns  and  alehouses  within  the 
borough,  but  notwithstanding  this  protest  the  defts. 
and  the  other  county  justices  heard  and  adjudicated 
upon  a  great  number  of  applications  by  persons  living 
in  the  said  borough  for  licences  to  keep  inns  and  ale- 
houses, and  grant  such  licences  to  a  great  number  of 
them. 

The  defts.  say  that,  acting  for  themselves  snd  the 
other  county  justices,  nnder  the  circumstances  stated  in 
the  case,  they  were  justified  in  their  acts. 

The  question  for  the  Court  is,  under  the  circum- 
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stances  above  stated,  had  either  the  county  or  borough 
justices  exclusive  jurisdiction  for  the  purpose  of  grant* 
ing  alehouse  licences  for  the  borough  of  Sunderland? 
If  the  court  should  be  of  opinion  that  the  county  jus- 
tices had  such  exclusive  jurisdiction,  then  judgment  of 
nonpros,  shall  be  entered  for  the  deft*,  without  costs 
of  suit.  If  the  court  should  be  of  opinion  that  the 
borough  justices  had  such  exclusive  jorisdiotioa,  or  that 
they  and  the  county  justices  had  concurrent  jurisdiction, 
then  judgment  is  to  be  entered  lor  the  pit.  for  61 
without  costs  of  suit. 

Manistg  (D.  Seymour  with  him)  lor  the  pits.— It  is 
contended  on  behalf  of  the  pits,  that  the  borough  jus- 
tices have  either  a  concurrent  jurisdiction  with  the 
justices  of  the  petty  sessional  division,  or  that  they 
have  exclusive  jurisdiction  to  grant  licences,  under  the 
9  Geo.  4,  c  61,  within  the  borough  of  Sunderland. 
The  9  Geo.  4,  c  43,  regulates  the  creation  of  petty 
sessional  divisions  of  a  county.    Then  the  9  Geo.  4, 
c  61,  an  Act  of  the  same  session  of  Parliament,  in 
the  first  section  enacts,  "  that  in  every  division  of  a 
county,  and  in  every  hundred  of  every  county  not  being 
within  any  such  division,  and  in  every  liberty,  division 
of  every  liberty,  county  of  a  city,  county  of  a  town, 
city  and  town  corporate  in  England,  there  shall  be 
annually  holden  a  special  session  of  the  justices  of  the 
peace,  to  be  catted  the  general  annual  licensing  meet- 
ing," &o.    And  in  sect  2,  "That  in  every  such 
division  or  place  as  aforesaid  there  shall  be  holden 
twenty-one  days  before  each  such  annual  meeting  a 
petty  session  of  the  justices  acting  for  such  county 
or  place,  for  the  purpose  of  appointing  the  time  for 
the  annual  meeting,**  and  the  justices  are  to  direct  their 
precept  to  the  high  constable  of  the  division  or  place 
for  which  such  meeting  is  to  be  holden;  and  the 
section  then  enacts  what  he  is  to  do.    This  shows  that 
the  justices  of  a  town  corporate  are  to  have  power  to 
appoint    a   general    annual    H^—f^g   meeting   for 
the  borough,    a   town    corporate  bring  one  of  the 
places  specified  in  sect   1.    [Gbompioh,  J.— But 
the  petty  sessional  divisional  justices  have  also  similar 
authority,  as  there  is  no  mom  mtromittant  clause  in  the 
borough  cotmrnsmon  of  the  peace ;  and  then  it  comes  to 
the  old  case  of  Bern  v.  Sainsbmy,  4  T.  R.  451,  which 
decided  that  whichever  set  of  justices  first  appoints  the 
licensing  meeting  acquires  the  jurisdiction  so  ss  to  ex- 
clude the  others.]    On  the  other  side  it  is  contended 
that  the  borough  justices  have  no  jurisdiction  to  grant 
alehouse  licences  unless  the  corporate  town  has  a  sepa- 
rate court   of  quarter   sessions;  but  no  reason  is 
assigned  for  this  limitation,  and  the  statute  does  not 
require  it    [Wigbtmav,  J.— It  must  be  a  corporate 
town  which  has  justices  of  the  peace  acting  tor  it 
GocKBUBir,  C  .J.— Both  seta  of  justices  seem  to  come 
within  the  terms  of  the  section,  and  they  would  there- 
fore have  concurrent  jurisdiction.]     Sect    7  enacts 
that  whenever  at  any  of  the  meetings  for  any  liberty, 
&&,  or  town  corporate  there  shall  not  be  present  at  least 
two  justices  acting  in  and  for  such  liberty,  &C,  or 
town  corporate,  it  shall  be  lawful  for  the  county  justices 
acting  adjoining  to  such  liberty,  &c,  or  town  corpo- 
rate, to  act  within  such  liberty  or  place,  and  with  the 
justices  thereof,  for  the  purpose  of  granting  or  trans- 
ferring licences,  &c    [Obomptov,  J.— Tliat  section 
was  absolutely  necessary  in  places  in  which  the  com- 
mission of  the  peace  has  a  mom  inWemittrnt  clause.]  In 
Brown  v.  Nicholson,  6  G.  &,  N.  &,  468,  it  was  held 
that  an  alehouse  licence  granted  by  borough  justices 
was  good,  and  in  that  case  Beg.  v.  Dale,  22  L.  J. 
44,M.G.;  1  Dears.  37,  was  cited. 

L**h  (A.  Liddcll  with  him)  for  the  defte.— The 
true  construction  of  9  Geo.  4,  c  61,  is  submitted  to  be, 
that  the  borough  justices,  acting  in  sad  for  a  town 
corporate,  have  jurisdiction  only  when  a  separate  court 
of  quarter  sessions  exists.  In  Beg.y.  Dale  that  was 
held  to  be  the  true  construction  of  the  Act    All  the 


machinery  required  by  9  Geo.  4,  c  61,  for  the  pur- 
pose of  carrying  out  the  Act,  cannot  exist  empt  is 
tnimn  birring;  s  inpursto  rnmt  nf  qusiter  senium  By 
sect  2  the  justices  are  to  direct  their  precept  to  tbt 
high  constable  of  the  division  or  place.  Then  is  ss 
such  officer  in  a  borough  not  having  a  separate  cent 
of  Quarter  sessions.  [Obomftoit,  J.— By  net  37,  tbt 
interpretation  clause,  "  high  constable"  inckdat  sty 
person  acting  as  such.]  (Janet  v.  Oreem,  6  T.  B. 
238;  Weathorhemdv.Drewru,  11  East,  168.)  Sect  SI 
cannot  be  carried  out  except  in  a  town  corporate  v/nn 
has  a  separate  court  of  quarter  ■ossinni ;  so  sin  ten. 
22,  26, 28  and  33  point  to  the  same  construction,  h 
Bromnv.  Nicholson  it  was  found  as  a  met  in  the  can 
that  it  had  always  been  the  custom  for  the  boragk 
justices  in  Maidenhead  to  grant  such  fiesnen  ferue 
borough.  It  u manifest  that  it  was  net  inteadadbj 
9  Geo.  4,  c  61,  to  give  the  two  sets  of  justice!  cnew* 
rent  jurisdiction. 

Cockbubit,  G.  J. — Although  by  the  1st  section  of 
9  Geo.  4,  c  61,  it  would  seem  to  be  dear  that  hoik 
seta  of  justices  are  within  its  terms,  slid  therefore  tut 
they  might  have  concurrent  jurisdiction,  yet  the  nb- 
sequent  sections  show  that  the  machinery  fbreurriag 
out  the  entire  Act  is  wholly  wanting  in  a  town  corpo- 
rate, unless  it  possesses  the  requisite  officers,  dennsg 
their  authority  from  the  court  of  Quarter  senrinni  1st 
borough  of  Sunderland  does  not  appear  to  be  sneha 
corporate  town  which  has  such  officers  aa  the  1  if  inaig 
Act  requires  for  carrying  out  its  pfojvisione> 

Jfontffjrwas  heard  in  reply. 

Tuesday,  Jens  4. 

DAT  V.  HEMBfQSV 

peace— Necessity  /or— 39  Geo.  3,  c  79,  «.  23- 
7*8  VicLc.1l,  #.11. 

Bg  tie  89  Geo.  3,  c  79,  s.  23,  amy  person  assay 
any  printing  press  is  to  ante  softies  neree/tofc 
ewe*  to  the  dirk  of  ike  peace  acting  fir  tbt  comts, 
jfssMFfiy.  ridsna.  dsmaion.  ctev.  AarasnL  BMSbSr 
place  where  the  sane  shall  he  intended  to  be  wd 
.  .  •  under  a  penalty  of  20L  fir  isssay  er  any 
sua*  press.  By  the  7  £8  VieU  &  71^11,  & 
quarter  eeerione  fir  the  city  of  Westminster  en 
abolished,  and  oM  theduMeetftbeofcersthsmfen 
transferred  to  the  county  of  Mtiilmtw  Tern 
action  fir  work  and  labour  (printing)  brought  if 
prmter  carrymg  cm  oarmest  en  Frusfwiejriir,  as 
de/L  pleaded,  thirdly,  that  the  printing  wot  daw 
afier  the  posting  of  the  atom  Acts,  ami  tint  At 
ptLhadnot  dsHvered  amy  notice  to  the  ohrk  effbs 
peace  for  Mid  dieter;  fourthly,  that  mtprmwt 
wmo\meofier  the  pouring  of  the  99  0s*.  3,  e.7% 
cmdthattheplL  had  not  dJmered  ongnsekxtotk 
ekrkofthepeacefirtheoitgof  Wetmmtttr: 

Hela\  upon  demurrer,  that  the  pitas  were  had,  at  em* 

neither  to  the  clerk  of  the  peace  firth*  *>•/ 

to  the  clerk  of  the  peace /* 


8emeief  that  the  pleat  womld  have  bom  good  jfproperlf 

pleaded. 

This  was  a  demurrer  to  the  third  end  fourth  pn* 

The  declaration  was  for  money  payable  by  the  deft, 
to  the  pit  for  goods  sold  and  delhered,  ami  for  m* 
and  labour  done  and  materials  provided,  and  meet? 
paidbytheplttoandfbrthe  deft,  at  hnieqnet; 
and  for  money  payable  by  the  deft  to  the  pit  for  tat 
deft's  use  and  occupation  by  the  pit's  pninisnnB  of 
certain  rooms  and  apertuwiita  or  chambers  of  the  pit'*; 
and  for  money  found  to  be  due  from  the  deft,  te  tat 
pit  on  accounts  stated  between  them. 

The  third  plea  stated  Mthat  the  alleged  workaui 
labour  was  done  as  and  in  composition  and  prewws* 
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by  the  pit  as  a  printer,  and  as  and  in  a  certain 
printing  press  of  the  pit,  and  by  and  with  certain 
types  for  printing  of  the  pit,  and  not  otherwise,  to  wit, 
wuhia  the  city  of  Westminster,  in  the  county  of  Mid- 
aVnx,  and  the  said  materials  alleged  to  be  provided 
by  the  pit  oonsisted  of  divers  quantities  of  paper 
posted  upon  by  the  pit  at  and  in  the  said  press, 
and  by  and  with   the   said   types   for  printing  of 
the  pit,    and  not   otherwise,    to  wit,  within  the 
city  of  Westminster,    in  the  county  of  Middlesex, 
tfeeuid;  and  the  deft  further  says,  that  the  said 
ink  sad  labour,  so  consisting  of  composition  and  press- 
vork  as  aforesaid,  was  so  done,  and  the  said  materials, 
S)  consisting  of  paper  printed  on  as  aforesaid,  wen  so 
prarided  after  the  expiration  of  forty  days  from  the 
sty  of  the  passing  of  an  Act  of  Parliament,  entitled 
"An  Act  for  the  more  effectual  suppression  of  societies 
ahMJshed  for  seditions  and  treasonable  purposes,  and 
for  better  prerenting  treasonable  and  seditious  prac- 
tices," and  made  and  passed  in  the  39th  year  of  the 
rags  of  oar  late  Sovereign  Lord  King  George  the 
Third;  and  also  after  the  passing  of  a  certain  other 
Act  of  Parliament  entitled  "An  Act  to  amend  an  Act 
of  the  39th  year  of  King  George  the  Third,  for  the 
am  effectual  suppression  of  societies  established  for 
•editions  and  treasonable  purposes,  and  for  preventing 
treasonable  and  seditious  practices,''  and  to  put  an  end 
to  certain  proceedings  now  pending  under  the  said  Act, 
isd  made  and  passed  in  the  second  year  of  the  reign 
of  her  Majesty  Queen  Victoria ;  and  also  after  the 
patting  of  a  certain  other  Act  of  Parliament  entitled 
"An  Act  for  the  better  administration  of  criminal  jus- 
tice in  Middlesex,"  and  made  and  passed  in  the  eighth 
Jttr  of  the  reign  of   her  Majesty  Queen  Victoria ; 
that  the  plaintiff,  having  the  said  printing  press  and 
types  for  printing,  did  not  at  any  time  after  the  expira- 
tion of  forty  daya  from  the  day  of  the  passing  of  the 
and  first-mentioned  Act,  up  to  the  day  of  commence- 
acot  of  this  suit,  cause  a  notice  thereof,  signed  in  the 
prejence  of  and  attested  by  one  witness,  to  be  deli- 
vend  to   the    clerk   of   the  peace   acting  for   the 
*«nty  of    Middlesex,  where    the    same  were  in- 
tended to  be  used,  or  his  deputy,  contrary  to  the 
Ann  of  the   statute  firstly  above   mentioned,  nor 
did  the  pit.  at  any  time  after  the  expiration  of  the 
add  forty  days  as  aforesaid  obtain  from  the  said  clerk 
«f  the  peace  acting  for  the  said  county,  or  bis  deputy, 
*  certificate  in  the  form  described  in  tbe  schedule  to 
the  first-mentioned  statute  annexed,  but  the  said  pit, 
**hout  having  delivered  such  notice  and  obtained  such 
tvtificate,  and  after  the  expiration  of  forty  daya  next 
•for  the  passing  of  the  statute  first  above  mentioned, 
bpt  the  said  printing  press  and  types  for  printing,  and 
wed  the  same,*  to  wit,  in  the  said  composition  and 
ptamork,    and  in  printing  the  divers  quantities  of 
P*P«  as  aforesaid,    contrary   to  the  form  of   the 
statute  in   such    case  made    and    provided.     The 
forth  plea  stated  the  said  alleged  work  and  labour 
*v  done  as  and   in    composition    and   presswork 
ty  the  pit  as  a  printer,    and  at  and  in  a  certain 
Printing  press  of  the  pit,  and  by  and  with  certain 
*ypes  for  printing  of  the  pit,  and  not  otherwise,  to 
v^  within  the  city  of  Westminster;  and  the  said  ma- 
frriela  alleged  to  be  provided  by  the  pit  consisted  of 
foera  quantities  of  paper  printed  upon  by  the  pit  at 
and  in  the  said  press,  and  by  and  with  tbe  said  types 
for  printing  of  the  pit,  and  not  otherwise,  to  wit, 
*fehin  the  city  of  Westminster  aforesaid ;  that  the  said 
work  and  labour  so   consisting  of  composition  and 
preaiwork    as    aforesaid   was   so    done,    and    the 
said  materials,  consisting  of  diver  quantities  of  papers 
80  printed  upon  as  aforesaid,  were  so  provided  after  the 
aP>rataon  of  forty  days  from  the  day  of  the  passing  of 
«£  Act  of  Parliament,  entitled  "  An  Act  for  the  more 
effectual  suppression  of  societies  established  for  seditions 
^treasonable  purposes,  and  for  better  preventing 


treasonable  and  seditions  practices,''  and  made  and 
passed  in  the  39th  year  of  the  reign  of  our  late- 
Sovereign  Lord  King  George  the  Third;  and  also  after 
the  passing  of  a  certain  other  Act  of  Parliament,  enti- 
tled "An  Act  to  amend  an  Act  of  the  39th  year  of 
King  George  tbe  Third,  for  the  more  effectual  suppres- 
sion of  societies  established  for  seditious  and  treasona- 
ble purposes,  and  for  preventing  treasonable  and 
seditious  practices,  and  to  put  an  end  to  certain  pro- 
osedings  now  pending  under  the  said  Act,"  and  made 
and  passed  in  the  2nd  year  of  the  reign  of  her  Majesty 
Queen  Victoria;  that  the  pit,  having  the  said  printing 
press  and  types  for  printing,  to  wit,  within  the  said  city 
of  Westminster,  did  not  at  any  time  after  the  expiration 
of  forty  days  from  the  day  of  tbe  passing  of  tbe  said 
first-mentioned  Act  of  Parliament  up  to  the  day  of  the- 
commencement  of  this  suit,  cause  a  notice  thereof, 
signed  in  the  presence  of  and  attested  by  a  witness, 
to  bo  delivered  to  the  clerk  of  the  peace  acting  for  the 
said  city  of  Westminster,  where  the  same  were  intended 
to  be  used,  or  his  deputy,  contrary  the  form  of 
the  statute  firstly  in  this  plea  mentioned,  nor  did 
the  pit  at  any  time  after  the  expiration  of  forty  days 
as  aforesaid  obtain  from  the  said  clerk  of  the  peace 
acting  for  the  same  city,  or  his  deputy,  a  certificate  in 
the  form  prescribed  in  the  schedule  to  the  said  first- 
mentioned  Act  annexed  ;  but  the  said  pit,  without 
having  delivered  such  notice  and  obtained  such  cer- 
tificate, and  after  the  expiration  of  the  said  forty 
days,  kept  the  said  printing  press  and  types  for  print- 
ing of  the  pit,  and  need  the  same,  to  wit,  in  the  said 
composition  and  presswork,  and  printing  tbe  said  divers 
quantities  of  paper  as  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

By  the  39  Geo.  3,  o.  79  (An  Act  for  the  more 
f*fr4«H  suppression  of  societies  established  for  seditious 
and  treasonable  purposes,  and  for  the  better  preventing 
treasonable  and  seditions  practices),  it  is  by  sect  23 
enacted,  "That  from  and  after  the  expiration  of 
forty  days  from  the  day  of  passing  this  Act,  any 
person  having  any  printing  press  or  types  for  printing 
shall  cause  a  notice  thereof;  signed  in  the  presence  of 
and  attested  by  one  witness,  to  be  delivered  to  the 
clerk  of  tbe  peace  acting  for  the  county,  stewarty, 
riding,  division,  city,  borough,  town,  or  place  where  the 
same  shall  be  intended  to  be  used  •  •  .  and  every 
person  who,  not  having  delivered  such  notice,  and  ob- 
tained such  certificate  as  aforesaid,  shall  from  and  after 
the  expiration  of  forty  days  next  after  the  passing  of  this 
Act,  keep  or  use  any  printing  press  or  types  for  print- 
ing   ..    .    sbaUforfatandlosetheeumof  20/." 

By  the  7  &  8  Vict  c  71,  s.  11,  the  quarter  sessions 
for  the  city  of  Westminster  are  abolished,  and  all 
powers  in  relation  to  them  are  transferred  to  the 
county  of  Middlesex. 

Streeten  {Chance  with  him)  now  appeared  in  sup- 
port of  the  demurrer,  and  contended  that  the  third 
and  fourth  pleas  were  no  bar  to  the  action ;  for  that, 
although  by  the  39  Geo.  3,  c  79,  s.  23,  a  penalty 
was  imposed  upon  the  owner  of  a  printing  press  if  it 
is  not  registered,  that  not  would  not  render  any  work 
done  by  snob  press  illegal :  (Smith  v.  Manhood,  14  M. 
&  W.  452;  WetheraU  v.  Jones,  3  B.  &  Ad.  221  ; 
John**  r. Hudson,  11  East,  180;  Beneiey  r.£ignola\ 
5  B.  &  Aid.  335;  Taylor  v.  The Crowland  Gas  Com- 
pany, 10  Ex.  293).  [Cbomftoh,  J.— Here  you  did 
certain  work,  which  the  statute  says  you  shall  not  do 
unless  yon  register.]  The  work  was  legal  in  itself, 
though  it  may  have  been  done  by  an  illegal  instrument. 
There  is  another  objection.  The  third  plea  does  not  nega- 
tive registering  in  Westminster  pursuant  to  the  39  Geo.  3, 
c  9,  by  the  clerk  of  the  peace  of  Westminster.  If  the 
pit  had  registered  his  press  with  the  clerk  of  the 
peace  for  Westminster  before  the  7  &  8  Vict.  c.  71,  it 
would  have  been  sufficient.  It  is  true  that  the  fourth 
plea  negatives  registering  with  the  clerk  of  the  peace 
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for  Westminster,  bat  it  does  not  negative  registering 
with  the  clerk  of  the  peace  for  Middlesex,  since  the 
passing  of  the  7  &  8  Vict.  c.  71 ;  so  that  each  plea 
taken  by  itself  is  bad  upon  this  ground. 

Grant,  in  support  of  the  demurrer,  was  called  upon 
to  answer  this  objection.  He  contended  that  the  pit. 
should  hare  re-registered  in  Middlesex,  and  that  the 
pleas  sufficiently  showed  that  there  was  no  registration. 
[Cockburn,  C.J. — There  is  no  provision  that  the 
printer  shall  re-register.  Cromptoic,  J. — Having 
once  registered,  the  registration  remains.  You  should 
have  shown  that  he  had  not  registered  in  either  place. 
One  plea  will  not  help  the  other.  Ton  are  squeesed 
between  the  two  pleas.]         Judgment  for  the  ptL 

Attorney  for  the  pit,  F.  RolL 


COURT  07  COMMON  BENCH. 

Reported  by  Duma.  Thomas  Evabb  and  W.  Maid  Sears., 

Barristers-at-Law. 


SITTINGS  AFTER  BASTES  TERM. 

Saturday,  May  11. 
Towksbhd  (app.)  v.  Read  (nap.) 

>s  accomU—S  a}  6  WUL  4,  c  50, 
s.  44— Appeal  from  justice*— 20  c}  31  Vict.  e.  43, 
s.  ^-Misconduct  in  drawing  case  far  opinio*  of 
court, 
A  complaint  wan  made  before  justices  sitting  in  special 
'   sessions  for  highways  by  a  person  chargeable  to  the 
highway-rate,  objecting  to  certain  items  in  the  ac- 
counts of  the  surveyor  of  highways  under  the  5  $  6 
WUL  4,  c.50,  «.  111.     The  justices  examined  the 
surveyor  upon  oath,  and  ultimately  made  no  order 
respecting  the  items  objected  to,  but  signed  at  the 
foot  of  the  accounts  a  verification,  fc.    The  com- 
plainant appealed: 
Held,  that  the  case  was  within  seoU  44  of  the  Highways 
Act,  be}  6  Will  4,  c  50,  empowering  the  justices  to 

to  them  should  seem  meet;  and  therefore  an  appeal 

lay  to  Has  court  under  20  £  31   VicL  c  43. 
The  court  will  not,  on  a  mere  suggestion  by  the  app, 

at  the  argument  that  there   has  been  misconduct 

or  negligence  m  drawing  a  case,  send  it  back  to  be 

restated  or  amended. 

This  was  a  ease  stated  for  the  opinion  of  this  court 
under  20  &  31  Vict  c  43,  by  way  of  appeal  from  the 
decision  of  justices  for  the  county  of  Wilts,  sitting  at 
special  sessions.  It  appeared  that  the  rasp,  wss  the 
salaried  surveyor  of  highways  in  and  for  the  parish 
of  Swindon  in  the  said  county.  On  the  29th  March 
1860  he  laid  his  accounts  before  the  vestry,  and  after- 
wards on  the  same  day  before  the  magistrates  in  special 
sessions,  and  thereat,  at  the  time  of  the  verification  of 
such  accounts,  the  app.  being  a  person  chargeable  to 
the  highway-rate  of  the  said  pariah,  made  a  complaint 
against  the  reap,  objecting  to  certain  items  in  his  ac- 
counts, under  the  5  &  6  Will.  4,  c  50,  a.  111.  The 
ustioes  heard  such  plaint  and  examined  the  reap,  upon 
oath,  and  alter  adjourning  the  special  sessions  from 
time  to  time,  till  Hay  24,  ultimately  made  no  order 
respecting  the  items  in  question,  but  signed  at  the  foot 
of  the  accounts  a  verification  ordering  that  a  sum  of 
15Z  (another  disputed  item)  "be  struck  out  of  such 
accounts,  leaving  a  balance  of  107/.  13c  2d.  due  to 
such  surveyor,"  which  balance  included  the  items  now 
in  dispute. 

Macnamara  for  the  app.  —  This  case  ought  to 
be  sent  back  to  be  re-stated  or  amended  under 
sect.  7  of  20  &  21  Vict  c  43.  The  case  was 
drawn  up  by  the  clerk  to  the  justices,  who  is  the 
partner  of  the  resp.'s  solicitor.  Complaint  was  made 
at  the  time  of  the  manner  in  which  the  case  was  drawn. 
It  is  stated  that  these  costs  objected  to  were  incurred 
for  law  proceedings  without  showing  how.    That  is  not 


sufficient ;  it  ought  to  have  been  brought  within  Met 
111  of  the  Highway  Act,  5  &  6  WOL  4,  c  90. 

Williams,  J. — I  do  not  think  the  court  can  eater 
into  the  question  you  have  suggested  as  to  whether 
there  has  been  misoonduct  or  negligence  in  drawing  tat 
case;  if  we  find  the  materials  insufficient,  we  cm  sad 
the  case  back  to  be  amended,  but  not  on  a  men  sag* 
gestion  that  it  is  improperly  drawn. 

Macnamara. — The  other  side  wQl  no  doubt  est- 
tend  that  this  is  a  case  which  ought  not  to  hue 
been  stated  at  all;  but  it  it  submitted  that  tat 
case  is,  first,  within  the  preamble  to  20  k  21  Viet 
0.43;  and,  secondly,  it  is  within  the  2nd  section  of 
that  Act:  (Reg.  v.  The  Justices  of  Cumbrhiyemirt, 
8DowL89.)  It  will  be  Been  by  the  case  that  thoogh 
the  justices  in  reality  made  no  order,  they  ultimately 
verified  the  accounts,  adding  "  we  do  order  test  i 
sum  of  151.  be  struck  out"  There  was  obraalyi 
decision  by  the  justices  in  the  matter,  and  that  the 
case  is  within  the  statute  last  referred  to.  Bat  ven 
this  not  so,  and  it  were  a  fact  that  the  justices  hid 
refused  to  adjudicate,  that  alone  is  a  ground  for  ispnl 
to  this  court  The  point  it  is  desired  to  raise,  bat 
which  in  reality  the  case  does  not  raise,  is  that  the  costs 
have  not  been  allowed  by  two  justices  or  the  vestrr,  * 
they  ought  to  have  been.  (He  referred  to  sect.  Ill  of 
the  High  way  Act,  5  &  6  Will.  4,  c  50,  requiring  t  hi: 
the  expenses  incurred  by  the  surveyor  should  be  agwd 
to.) 

Pa^dso*.— I  do  not  at  all  object  to  the  caw  going 
back  to  be  re-stated  on  the  merits. 

Keating,  J. — We  have  no  materials  before  «  for 
deciding  the  point 

Williams,  J. — We  had  better  hear  you  on  the  pre- 
liminary objection. 

Phipson  referred  to  the  preamble  and  sect  8  of 
20  &  21  Vict  c  43.  Thb  is  not  a  complaint  or  u 
information  and  complaint  cpon  which  justices  hire 
jurisdiction  to  act  in  a  summary  manner:  (5  &  6 
Will  4,  c  50,  a.  44.)  It  appears  by  the  case  that  the 
rasp,  was  examined  upon  oath  before  the  justice, 
and  that  is  never  done  in  cases  where  they  bate  pom 
to  adjudicate  in  a  summary  way :  {Reg.  t.  The 
Justices  of  Leicestershire,  8  E.  bz  B.  57  j  &o.r.  Tke 
Justices  of  Derbyshire,  1  E.  B.  &  E.  73.)  This  ma 
a  discretionary  tribunal  to  deal  with  a  simple  matter 
of  account,  with  power  given  to  it  to  examine  the 
surveyor  upon  oath ;  it  would  have  been  an  absanfcft 
to  give  an  appeal  in  such  a  matter.  [Keatwo,  J.— 
If  the  statute  20  &  21  Vict,  c  43,  does  not  give  tf 
appeal  to  the  court  in  this  case,  it  will  fall  short  of 
the  porpose  for  which  the  Legislature  intended  it] 
The  app.  must  show  that  this  was  a  matter  is 
which  the  justices  had  power  to  act  aummsrHy  befr< 
bo  can  bring  it  within  that  statute  so  as  to  hire  sa 
appeal  here :  (  Wheeler  v.  The  Overseers  ofE****- 
ham,  30  L.  J.  175,  M.  C.)  [Kkathtg,  J.-Ti* 
words  of  the  statute  are  large;  they  are  "any  nut- 
ter," &c.]  That  means  any  matter  where  the  jbs&b 
have  summary  jurisdiction. 

Macnamara  in  reply.— This  is  what  is  generally 
understood  to  be  a  case  for  the  summary  jurisdkuoQ 
of  magistrates.  If  deprived  of  this,  the  app  has 
no  other  remedy ;  he  can  only  come  here  with  *<** : 
(Rex  v.  The  Justices  of  Somersetshire,  5B.*C 
816.) 

Williams,  J.— We  think  that  the  justices  W 
jurisdiction  to  hear  this  case,  and  that  the  app.  otd* 
right  to  come  here  under  sect  2  of  20  &  21  Vat 
c  43.  That  Act  is  general  in  its  language,  enabling 
the  courts  at  Westminster  to  act  in  assistance  of  j*- 
tices  of  the  peace  by  way  of  correcting  any  error  th? 
may  have  made,  or  by  giving  them  advice  as  to  w 
the  law  is  in  any  information  or  complaint  where  tbs? 
is  "  a  hearing  and  determination  by  a  justice  or  Jus- 
tices of  the  peace  of  any  information  or  cam**1 
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which  he  or  they  may  have  power  to  determine  in  a 
summary  way."  Now,  by  sect.  44  of  the  Highway 
Act,  5  &  6  WOL  4  c.  50,  it  is  enacted  that  any  per- 
son chargeable  to  the  highway-rate  may  make  his  com- 
plaint before  justices  of  the  peace  sitting  in  special 
•■nons,  u  and  the  said  justices  are  required  to  hear 
such  complaint,  &c,  and  to  make  such  order  therein 
as  to  them  may  seem  meet."  So  this  case  seems  to 
fall  within  the  very  words  of  the  Act  of  Parliament, 
for  this  is  a  complaint  made  by  a  person  baring  a  right 
to  make  complaint  before  justices  sitting  in  special 
tenons,  who  have  power  to  hear  such  complaint,  .and 
make  such  order  therein  as  to  them  may  seem  advisable. 
As  to  the  objection  of  insufficiency  of  statement  of  the 
esse,  let  it  be  referred  back  to  the  justices  for  amend- 
ment. 

Willks,  Btles,  and  Kkatct o,  JJ.  concurred. 

Case  referred  back  for  amendment 

Attorney  for  app.,    W.  Moon;  for  reap.,  Clarke, 
Grey  and  Co. 


OOTJBT  OF  APPEAL  IN  CHANCERY. 

Reported  by  C.  H.  Kkbxe  and  Thomas  Brooksbakk, 
Kaqra.,  Barrlators-at-Law. 


Wednesday,  June  5. 
(Before  the  Lord  Chancellor  (Campbell). 
Re  Ward. 
Cmmer— Misbehaviour — Practice  on  removal  of— 23 

£24  Vict.c.  116. 
Whs*  a  precept  is  issued  and  a  jury  is  summoned  to 

attend  the  inquest,  the  coroner  is  bound  to  proceed 

viih  the  inquiry,  and  cannot  dismiss  the  jury  without 

doing  so. 
The  refusal  to  proceed  with  an  inquest  under  such 

circumstances  is  a  misbehaviour  within  the  meaning 

of  the  stat.  23  £24  Vict.  c.  116. 
On  an  order  for  the  removal  of  a  coroner  from  hie 

ojfee,  the  old  practice  still  prevails  of  issuing  the 

wits  de  coronatore  ezonerando  and  de  coronatore 

tligewh  at  the  same  time. 

This  was  a  petition  presented  under  the  Act  23  & 
24  Viet,  c  116,  by  certain  freeholders  and  justices  of 
the  peace  for  the  county  of  Stafford,  the  object  of 
which  was  to  obtain  an  order  for  the  removal  of 
Mr.  Ward  from  his  office  as  one  of  the  coroners  of 
the  same  county. 

The  petition  stated  that  on  the  4  th  Jan.  last  a 
jury  was  by  the  direction  of  Ward  summoned  to  hold 
an  inquest,  at  three  o'clock  p.  m.,  at  the  Royal  Oak  Inn, 
tfthe  town  of  Cannock,  in  Staffordshire,  upon  the 
tody  of  a  person  of  the  name  of  Joseph  Brindley,  who 
had  beco  found  dead  in  his  house  situate  in  that  town. 
That  the  jury  summoned  as  aforesaid  attended  at  the 
hour  appointed,  and  that  they  waited  until  past  fire 
o'clock  before  Ward  arrived  at  the  inn.  That  he  was 
drank  when  he  so  arrived  there,  and  refused  (without 
giving  a  sufficient  or  proper  reason  for  such  refusal} 
to  hold  the  inquest,  and  that  in  consequence  thereof  the 
***d  mqueat  which  ought  to  have  been  held  was  never 
wU;  that  the  said  Ward  was  on  the  21st  Jan. 
1861  summoned  and  convicted  before  the  justices  of 
|1»  peace  for  having  been  drunk  at  the  time  and  place 
lwt  mentioned,  and  adjudged  to  pay  a  fine  of  5s. 
*jtbra  one  week,  which  fine  had  never  been  paid. 
That  at  the  general  quarter  sessions  holden  at  Stafford 
«■  and  for  the  county  of  Stafford,  on  the 
9th  April  last,  an  order  was  made  by  the  justices 
of  the  peace  then  and  their  assembled  uthat  the 
cle*  of  the  peace  do  forthwith  take  the 
necessary  steps  to  present  a  petition  to  the 
Jard  Chancellor  for  the  removal  of  Mr.  Ward 
from  his  office  of  a  coroner  for  the  county  of  Stafford, 
on  account  of  his  having  been  convicted  of  drunken- 
»«»  on  the  occasion  of  holding  an  inquest  at  Can- 
&<*k,  in  the  said  county  of  Stafford."  That  by  the  Act 
[Mag.  Cas.] 


of  23  &  24  Vict.  c.  11 6,  it  is  enacted  that  county 
coroners  should  be  paid  by  salary  instead  of  by  fees, 
mileage  and  allowances ;  and  by  the  6th  section  of  the 
same  Act,  it  is  enacted,  that  "  it  shall  be  lawful  for  the 
Lord  Chancellor,  if  he  shall  think  fit,  to  remove  for 
inability  or  misbehaviour  in  his  office  any  such  coroner 
already  elected  or  appointed,  or  hereafter  to  be  elected 
or  appointed.*1  The  petition  then  prayed  the  removal 
of  Ward  from  his  office  as  coroner,  and  for  directions  for 
the  appointment  of  a  new  coroner  in  his  place  and 
stead.  Affidavits  were  filed  in  support  of  the  petition, 
and  there  was  a  great  deal  of  conflicting  evidence  as  to 
the  sobriety  of  Mr.  Ward  at  the  time  in  question. 
It  was  suggested  by  Mr.  Ward  and  his  witnesses  that 
the  appearance  of  intoxication  might  have  been  pro- 
duced by  extreme  cold,  but  that  it  certainly  was  not 
caused  by  drink. 

AmphleU,  Q.C.  and  C.  M.  RouptU  appeared  in  sup- 
port of  the  petition. 

Daniel,  Q.C.  and  McMahon  contra. 

Authorities  cited :— 23  &  24  Vict.  o.  116 ;  Ex  parte 
Parnell,  1  J.  &  W.  451. 

The  Lord  Chancellor  (without  callingfor  a  reply)* 
— This  is  a  most  serious  case,  and  a  very  painful  duty 
is  cast  on  me.  By  the  ancient  law  the  L.  C.  had  juris- 
diction over  coroners,  and  it  was  his  duty  to  listen  to 
any  complaint  that  might  be  made  against  them  in  the 
discharge  of  their  duty.  By  an  Act  passed  in  the 
twenty-third  and  twenty-fourth  years  of  her  Majesty's 
reign,  c  1 16,  s.  6,  there  is  a  statutable  enactment  upon 
the  subject, "  It  shall  be  lawful  for  the  L.  C,  if  he  shall 
think  fit,  to  remove  for  inability  or  misbehaviour  in  his 
office  any  such  coroner  already  elected  or  appointed,  or 
hereafter  to  be  elected  or  appointed."  I  do  not  think 
that  this  leaves  a  discretion  in  the  L.  C.  The  proceed- 
ing having  been  instituted,  he  is  bound  to  hear  all  the 
evidence  on  both  sides,  and  unless  it  is  clearly  and 
satisfactorily  proved  that  the  charge  has  been  sub- 
stantiated, and  that  the  coroner  has  been  guilty  of 
misbehaviour  in  his  office,  he  has  the  pleasure  of 
declaring  "  not  guilty ; "  but  if  he  is  convinced  judi- 
cially upon  the  evidence  that  there  has  been  a  charge 
which  is  made  and  is  substantiated  of  misbehaviour  of 
the  coroner  in  his  office,  he  is  bound,  according  to  the 
sacred  oath  he  has  taken,  to  find  the  charge  to  be  sub- 
stantiated and  to  remove  the  coroner  from  his  office. 
This  is  a  very  ancient  and  important  office  in  the  realm 
of  England.  The  coroner  next  to  the  sheriff  is  the  most 
important  civil  officer  in  the  county,  and  he  performs 
the  duties  of  the  sheriff,  when  the  sheriff  is  disabled 
from  doing  so,  and  there  are  peculiar  duties  ascribed  to* 
him,  more  particularly  to  inquire  into  the  manner  in 
which  persons  have  come  to  their  deaths,  where  there 
is  any  reason  to  suppose  that  that  may  not  have  been 
by  natural  means ;  and  on  that  inquiry  a  jury  being 
sworn,  the  jury  have  all  the  rights  of  a  grand  jury  to 
find  a  verdict  of  murder,  and  on  that  finding  the  party 
accused  may  be  tried,  and  may  be  sentenced  to  death. 
A  charge  has  been  brought  against  Mr.  Ward,  one 
of  the  coroners  for  the  county  of  Stafford.  Some  com- 
plaint is  made,  which  rather  surprises  me,  of  the 
hardship  of  the  mode  of  dealing  with  this  accu- 
sation. The  petitioners  have  done  as  the  Act  of 
Parliament  points  out.  They  have  made  their  com- 
plaint to  the  L.  C.  They,  in  their  petitiou,  which 
has  been  served  on  Mr.  Ward  in  the  clearest  and  most 
distinct  manner,  tell  him  what  the  charge  is  which  he 
has  to  answer.  He  has  had  ample  opportunity  of 
bringing  forward  all  the  evidence  that  could  be  ad- 
duced in  his  favour,  and  I  hope  that  sufficient  weight 
will  be  given  to  all  the  evidence  which  he  does  adduce. 
Now  the  charge  is,  that  one  Joseph  Brindley  having 
died  suddenly,  and  there  having  been  a  precept  for  an 
inquest,  which  was  promptly  and  properly  issued,  and 
a  jury  being  summoned  to  inquire  into  the  manner  in 
which  Joseph  Brindley  came  to  his  death,  that  Mr. 
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Ward  was  guilty  of  misbehaviour  in  hi*  office  in  the 
manner  in  which  he  behaved  when  the  jury  had  been 
assembled.    The  charge  is,  that  he  was  then  in  a  state 
of  intoxication,  and  that  then  he  refused  to  proceed  to 
complete  the  inquest  without  any  reason  whatsoever, 
and  from  improper  motives.    Now,  with  regard  to  the 
Intoxication,  I  must  say  that  the  weight  of  evidence 
seems  to  me  to  be  considerably  against  him.    There 
are  tho  five  jurymen,  and  the  two  witnesses  who  were 
to  attend  ss  witnesses  at  the  inquest,  who  speak  in  the 
most  decisive  manner  with  regard  to  his  being  in  a 
state  of  intoxication;  and  I  must  say  that  the  conduct 
of  Mr.  Ward  himself  seems  to  me  to  give  corroboration 
to  that  charge;  for  I  cannot  imagine  that  a  man  who 
was  in  possession  of  his  intellectual  faculties  could 
have  behaved  so  improperly  as  Mr.  Ward  did  behave 
on  that  occasion.    Well,  then,  the  precept  having  been 
issued,  I  again  say  that,  according  to  the  law  of 
England,  the  jury  being  assembled,  it  was  the  duty  of 
the  coroner  to  swear  the  jury,  and  to  call  all  the  wit- 
nesses that  could  be  brought  forward,  and  to  inquire  into 
the  manner  in  which  the  deceased  had  come  to  his 
death.    What  is  the  reason  that  Mr.  Ward,  by  his 
counsel,  Mfitiw  for  not  then  doing  his  duty  ?  Why,  that 
on  his  way  from  Stafford  to  Cannock  he  met  some  per- 
son, whose  name  he  does  not  know,  who  told  him 
there  was  no  occasion  for  holding  the  inquest ;  snd  it 
is  supposed,  for  that  reason,  he  can  honestly  change 
his  Blind,  and  think  that  an  inquest  is  no  longer  neces- 
sary.   I  cannot  consider  that,  if  he  was  really  in  the 
possession  of  his  faculties,  he  could  honestly  have  so 
conducted  himself.    But  you  hsve  from  the  evidence, 
which  I  think  is  not  contradicted,  and  which  seems  to 
me  to  be  conclusive,  that  he  gave  another  reason  for 
it;  he  said,  "  I  am  now  upon  a  salary,  and  I  will  not 
carry  on  the  inquest  in  cases  of  this  sort,  in  which  the 
magistrates  would  have  disallowed  the  fees ;"   rather 
intimating  that,   if  he  were  still  to  receive  fees,  he 
would  have  gone  on  with  the  inquiry,   but  as  he 
was   now    upon    a   salary    which    hardly    enabled 
him   decently   to  perform   the   duties  of  his  office, 
that  that  inquiry  should   no  longer  proceed*    I  will 
say  that  a  man  who,  if  he  was  really  in  possession 
of  his  faculties,  and  they  were  not  impaired  by  intoxi- 
cation, could  so  put  an  end  to  an  inquiry  that  had 
really  been  commenced,  and  ought  to  have  been  carried 
to  its  proper  conclusion,  has  been  guilty  of  misbe- 
haviour in  his  office,  and  ought  to  be  removed.     I 
therefore  am  of  opinion,  and  I  give  my  judgment,  that 
he  has  been  guilty  of  misbehaviour  in  his  office,  and 
that  he  be  removed  from  the  office  of  coroner  for  the 
county  of  Stafford.    There  is  not  the  slightest  founda- 
tion for  any  imputation  cast  upon  the  petitioners.  They 
arc  gentlemen  of  all  parties  and  without  any  bias  on 
their  minds,  and  simply  wishing  to  discharge  their 
duty ;  and  I  must  say  "that  I  am  not  in  the  slightest 
degree  influenced  by  the  conviction  before  the  magis- 
trates, but  that  I  look  at  the  evidence  before  me,  and 
I  do  not  look  at  any  imputation  that  has  at  any  period 
of  time  been  brought  against  Mr.  Ward. 

AmpJdeii.— In  Re  Parnett  there  was  a  writ  de  coro- 
natore  exonerando,  and  a  writ  de  coronatore  tligendo, 
issued  at  the  same  time. 

The  Lord  Chancellor. — If  that  was  the  old  form 
that  will  still  be  pursued. 

Solicitors,  White  and  Sous,  and  Chinery. 


V.   0.    STUART'S   COURT. 

Reported  by  Jambs  B.  Davydsoit.  Esq.,  of  Linootn's-inn, 
Barrister-at-Law. 


Wednesday,  May  22. 
The  Attorney-General  e.  Pascall. 
Appropriation  of  funds  subscribed  in  answer  to  general 

public  appeals— Information. 
hums  of  money  were  raised  by  general  public  subscrip- 


tion, in  answer  to  three  printed circulars or  uos» 
peals,"  headed   "  Deplorable  spiritml  destitution? 
tn  the  parish  of  ClerkenweU ;  and  tks  fist  tm 
of  which  set  forth  the  names  of  trustees,  of  a  com- 
mittee, treasurers,  secretaries  and  bankers,     Tkt 
first  circular  stated  that  the  committee  desired  » tk 
first  instance  to  seek  remedial  measures  for  am 
section,  viz.  that  of  the  north  or  Pentonville  esd  of 
the  parish;  that  the  present  appeal  was  for  tk 
north,  and  that  the  objects  were,  among  others,  ts 
defray  the  expense  of  a  new  parochial  Act  of  Par- 
liament, to  compensate  the  incumbent  of  ClerkenmU 
for  any  loss  he  might  sustain  by  the  severxmct  of 
the  PentonviUe  chapel  of  ease  from  tks  south  ad, 
to  enlarge  tJucJuipel  so  as  to  supply,  if  possd^lOOO 
free  sittings*  to  provide  an  endowment  fund,  nd 
to  erect  a  parsonage-house  and  schools.    Tkesami 
circular  stated  that  the  plans  of  the  committee  vert 
so  far  altered  that  they  now  sought  funds  for  at  least 
three  new  churches,  with  an  endowment  find,  fret 
sittings,  schools,  and  parsonage  houses.    The  third 
circular  stated  the  first  object  of  the  committee  to  be, 
"  the  erection  of  three  new  churches,  the  fist  to  be 
erected  in  PentonviUe,*9 
Of  the  funds  subscribed,  part  were  employed  in  bull- 
ing schools,  and  establishing  benefit  societies,  and  tk 
remainder  was  invested.    A  nets  church  vasUtk 
course  of  erection  in  the  PentonviUe  district,  and  a 
second  was  proposed  to  be  built  in  the  souther* 
district  of  ClerkenweU : 
Held,  on  the  construction  of  the  three  circulars,  that 
the  fund  (which  was  insufficient  to  complete  the  ert> 
tion  of  the  PentonviUe   church  alone)  ought  to 
be  applied  towards  the  completion  of  the  church  in 
course  of  erection,  and  that  no  part  of  it  ought  to  fe 
devoted  to  the  building  of  the  proposed  church  » 
the  southern  district  of  ClerkenweU, 
This  information  was  filed  by  the  Attorney-General 
at  the  relation  of  the  Bishop  of  Ripon,  the  Bishop  of 
Durham  and  the  Hon.  Arthur  Kinnaird,  against  Jwnes- 
Pascall,  the  Rev.  Anthony  Lefroy  Couitenay,  and  tk 
Rev.  Robert  Maguire. 

In  the  year  1853  a  printed  appeal  was  extemiwly 
circulated  in  London  and  in  the  country,  beadei 
"  Deplorable  spiritual  destitution.  Clerkenwell  Cbnrca 
Extension  and  Spiritual  Relief  Committee."  It  set 
forth  the  names  of  the  Earl  of  Shaftesbury,  of  the 
relators,  and  of  the  Rev.  Daniel  Wilson  ss  trusted  of 
certain  other  persons  as  a  committee,  and  of  the  <Wt 
James  Pascall  as  treasurer ;  and  after  referring  to  the 
extent  of  the  population  of  the  parish  of  ClerkeovcQ, 
and  stating  that  the  north  and  south  wings  of  the 
parish,  containing  a  population  of  25,000,  were  as 
detached  from  each  other  as  any  two  distant  parishes 
in  London — that  at  the  north  or  PentonviUe  end  the* 
were  12,000,  at  the  south  or  Hoi  born  end  there  were 
13,000— and  referring  to  a  local  Act  of  Parliament  to 
which  the  destitute  condition  of  the  parish  was  thereby 
attributed,  and  stating  that  the  committee  felt  their 
inability  to  cope  with  difficulties  so  gigantic  as  s  wj**» 
and  they  therefore  desired,  in  the  first  instance,  to  seek 
remedial  measures  for  one  section,  vis.  that  of  the 
north  ;  that  if  the  committee  should  thereafter  be 
called,  by  an  accession  of  personal  or  pecuniary  ai*l,  to 
act  for  the  south  as  well  as  the  north  of  the  paH>h 
they  would  not  shrink  from  the  responsibility,  hot 
that  the  then  present  appeal  was  for  the  north,  pn>* 
ceeded  as  follows:  "The  objects  to  be  embraced  art 
the  following :— 1.  To  defray  the  expenses  of  obtain^ 
an  Act  of  Parliament  to  supersede  the  existing  <»*> 
obsolete  and  opposed  to  the  requirements  of  the  neipa- 
bourhood  as  it  is:  this  is  estimated  at  5QOL-,  '2.  To 
compensate  the  incumbent  for  any  loss  he  may  sost*"* 
by  the  severance  of  the  chapel  of  ease  from  the  &ti» 
end;  3.  To  enlarge  the  chapel  so  as  to  supply.  * 
possible,  1000  free  sittings  for  the  poor;  te  pro™* 
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$n  endowment  fond  for  ordinary  repairs;  and  to 
erect  a  parsonage-house  ;  4.  To  build  Sunday,  juve- 
nile and  infant  schools,  so  much  wanted  by  this  large 
population."  Subscriptions  and  donations  were  then 
solicited, ;  and  it  was  stated  that  the  same  would  be 
received  by  the  deft.,  the  Rev.  A.  L.  Courtenay,  the 
officiating  minister  of  the  chapel  of  ease ;  by  the  deft. 
James  Pascall,  Esq.,  treasurer ;  by  G.  C.  Steet,  Esq., 
the  hon.  secretary,  or  by  either  of  the  bankers  in  the 
joint  names  of  the  trustees. 

By  an  Order  in  Council,  dated  in  April  1854,  Pen- 
tonville was  constituted  an  ecclesiastical  district. 

Pending  the  operations  of  the  Church  Building  Com- 
missioners to  procure  the  severance  of  Pentonville  from 
the  rest  of  the  parish,  a  second  printed  appeal  was 
issued,  headed  similarly  to  the  last,  and  setting  forth 
the  names  of  the  same  persons  as  trustees,  committee, 
treasurer,  secretaries  and  bankers  respectively.  It 
proceeded  as  follows : — "  The  committee  beg  to  add 
thai,  their  first  appeal  having  fully  explained  why 
Clerkenwell  stood  still,  by  reason  of  the  local  Act, 
while  other  parishes  were  dividing  and  subdividing, 
deem  repetition  needless,  especially  as  their  concern  is 
with  the  future.  They  stand  pledged  first  to  promote 
the  severance  of  the  north  and  south  ends  of  the  parish, 
and  the  erection  of  a  church  in  Pentonville,  in  order  to 
facilitate  the  assignment  of  districts  throughout  the 
parish.  These  plans  are  so  far  altered  by  the  sugges- 
tion of  influential  friends,  that  they  now  seek  funds 
for— 1.  The  erection  of  at  least  three  new  churches ; 
2.  An  endowment  fund  for  the  same,  as  very  many 
free  sittings  will  be  required;  3.  Schools  propor- 
tioned to  the  population;  4.  The  erection  of  par- 
aoage  houses ;"  and,  after  stating  that  all  sums  were 
lodged  in  the  names  of  the  trustees,  and  the  expendi- 
ture was  subject  to  their  supervision,**  stated  that  sub- 
scriptions and  donations  would  be  received  by  the  defts. 
the  Rev.  A.  L.  Courtenay,  James  PascaH,  and  6.  C. 

In  the  month  of  Aug.  1854  a  third  printed  ap- 
peal was  circulated,  headed  u  Deplorable  spiritual 
destitution  of  the  parish  of  Clerkenwell,**  which  stated 
that  the  committee  now  sought  funds  for— 1.  The 
faction  of  three  new  churches,  the  first  to  be  erected 
i>  Pentonville ;  2.  An  endowment  fund  for  the  same, 
as  very  many  new  sittings  will  be  required;  3.  Schools 
proportioned  to  the  population ;  4.  The  erection  of 
parsooage-honsea.  It  further  set  forth  that  the  fol- 
lowing had  been  accomplished  during  .the  preceding 
sine  months.: — 1.  Pentonville  is  now  an  ecclesiastical 
Strict  or  benefice,  by  the  Act  of  her  Majesty  in 
Coancil,  on  the  7th  April  last.  It  now  has  its  own 
jwunbent,  curate,  wardens  and  other  officers ;  and  it 
is  gratifying  to  know  that  the  legal  expenses  at  first 
contemplated  have  not  been  required,  whereby  a  saving 
tf  from  5002.  to  10002.  has  been  effected.  2.  That 
noble  institution,  the  Church  Pastoral  Aid  Society,  in 
owaidentkm  of  the  spiritual  destitution  and  poverty 
ffthe  district,  has  granted  100JL  for  a  curate.  3.  There 
unow  the  prospect  of  a  site  (at  a  cost  of  about  200021 
if  the  purchase  could  be  completed  shortly)  for  the 
ctach  to  be  erected  for  this  new  district ;  as  at  pro- 
mt there  is  only  a  small  chapel  with  600  sittings 
(for  a  district  of  12,000  souls),  with  no  accommoda- 
te for  the  poor.  4.  The  subscription  list  already 
"aches  to  10002."  The  appeal  then  stated  that  all 
*&n»  received  were  vested  in  the  names  of  the  trustees 
therein  mentioned,  being  the  same  persons  as 
*<R  stated  to  be  the  trustees  in  the  first  appeal, 
*<*  that  the  expenditure  was  subject  to  their  super- 
vision. 

The  Rev.  Daniel  Wilson  never  accepted  the  trust ; 
tod  the  Earl  of  Shaftesbury  retired. 

Id  answer  to  the  three  appeals  immense  sums  were 
ttBtributed,  and  with  the  aid  of  a  portion  of  the  fund 
wu  raised  five  new  schools  were  established,  addi-  [ 


tional  services,  scripture  readers,  bible  and  prayer-' 
book  depositories,  a  provident  fund,  a  clothing  club,  a' 
maternity  society  and  other  benefits ;  and  in  the  year 
1855  the  residue  of  the  funds  was  invested  in  the' 
purchase  of  stock  in  the  names  of  the  relators  and  the 
deft.  James  Pascall,  and  such  sum  with  accumula- 
tions amounted  in  June  1860  to  913*.  14*.  10(2.  Three 
per  Cent.  Annuities. 

In  the  year  1854  the  committee  authorised  their 
solicitors  to  treat  with  the  Rev.  Mr.  Faulkner  (since 
deceased),  who  was  then  the  incumbent  of  the  parish, 
as  to  the  compensation  which  should  be  paid  to  him 
out  of  the  fund  for  the  loss  sustained  by  him  as  in- 
cumbent from  the  severance  of  Pentonville  from  the 
parish  of  Clerkenwell.  Upon  the  severance,  the  Rev. 
A  L.  Courtenay  was  appointed  the  incumbent 
of  Pentonville.  He  had  paid  1301  out  of  his 
own  resources  to  Mr.  Faulkner  as  such  compensa- 
tion as  aforesaid,  and  this  sum  he  claimed  to  be 
reimbursed. 

A  new  church  was  in  the  course  of  erection  in  the 
Pentonville  district,  the  site  of  which  had  been  con- 
veyed to  the  Ecclesiastical  Commissioners.  Another 
new  church  was  proposed  to  be  built  in  Allen-street,  in 
the  southern  part  of  the  parish  of  Clerkenwell.  The 
Rev.  Mr.  Courtenay  claimed  that  the  residue  of  the 
fund  should  (after  repayment  of  the  1302.  and  interest 
to  himself)  be  applied  to  the  completion  of  the 
Pentonville  church,  as  being  the  primary  object  for 
which  the  committee  was  formed  and  the  appeals  were 
circulated. 

The  deft,  the  Rev.  Mr.  Maguire  claimed  that  one 
moiety  of  the  fund  should  be  applied  towards  the 
erection  of  the  proposed  new  church  in  the  southern 
district  of  Clerkenwell. 

The  money  had  been  paid  into  court  under  an  order 
of  his  Honour,  and  the  information  now  prayed  that  a 
proper  scheme  might  be  settled  for  the  application  of 
the  moneys.  They  were  admitted  to  be  wholly  insuf- 
ficient, after  reimbursing  Mr.  Courtenay,  to  complete  the 
building  of  the  Pentonville  new  church. 

Mr.  Pascall,  by  his  answer,  said,  he  believed  that 
there  was  really  no  necessity  for  a  new  church  in  the 
Pentonville  district,  the  fact  being  that  Pentonville 
chapel,  of  which  Mr.  Courtenay  was  incumbent,  was 
but  a  very  short  distance  from,  and  in  the  same 
district  as,  the  said  proposed  new  church.  He  also 
insisted  that  Mr.  Courtenay  had  no  right  to  be 
reimbursed  the  sum  so  paid  by  him  out  of  the  trust- 
fund;  for  Pentonville  chapel  was  formerly  a  chapel 
of  ease  to  the  parish  church;  the  incumbent  of 
the  parish  did  duty  there,  partly  by  himself  and 
partly  by  deputy ;  and,  on  the  arrangement  for  a 
severance  of  Pentonville  chapel  from  the  parish  of  St 
James,  Clerkenwell,  it  was  arranged  that  Mr.  Courte- 
nay, who  was  the  then  deputy  and  afterwards  the 
incumbent  appointed  on  the  severance,  should  take  the 
whole  of  the  pew  rents  of  the  chapel,  and  pay 
Mr.  Faulkner  652.  per  annum  by  way  of  com- 
pensation. He  also  submitted  that  a  portion  of 
the  trust-fund  ought  to  be  applied  for  the  benefit  of 
the  schools. 

The  Bev.  R.  Maguire,  by  his  answer,  said  he 
believed  that  the  statements  in  the  first  appeal,  made 
with  reference  to  the  deplorable  state  of  the  parish  of 
Clerkenwell,  related  exclusively  to  the  southern  part  of 
the  parish,  and  did  not  apply  to  the  northern.  He 
believed  there  was  in  fact  really  no  necessity 
for  the  new  church  in  the  Pentonville  district,  as 
Pentonville  chapel,  where  Mr.  Courtenay  officiated,  was' 
bat  a  very  short  distance  from  and  in  the  same  dis- 
trict as  the  proposed  new  church.  He  believed  that' 
the  site  of  this  proposed  new  church  in  the  southern 
district  of  Clerkenwell  parish  had  been  already  pur- 
chased, and  that  the  building  would  soon  be  com- 
menced.   He  submitted  that  Mr.  Courtenay  was  not 
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entitled  to  have  the  fond  applied  to  the  purposes  for 
which  he  claimed  the  same. 

Matins,  Q.C.  and  Fry  appeared  for  the  Rev.  Mr. 
Courtenay ;  i 

Hardy  for  the  deft  Pascall ; 
Bacon,  Q.C.  and  Drake  for  the  Rev.  Mr.  Maguire ; 
Woodrofe  for  the  relators ;  and 
Wickens  for  the  Attorney-General. 
The  Vice-Chancklloe. — The  true  construction  of 
these  very  loosely-framed  documents,  which  are  called 
appeals,  seems  to  show,  I  think,  that  the  primary  pur- 
pose— that  is  to  say,  the  thing  first  contemplated  as 
most  urgently  required,  and  to  effect  which  the  money 
was  asked  for— was  the  building  of  a  church  at  Penton- 
ville.     The  expressions  are  very  loose,  and  the  docu- 
ments are  oddly  framed,  but  it  is  impossible  not  to  see 
that  the  first  thing  for  which  the  money  was  wanted 
was  the  benefit  of  Pentonville  church.    At  any  rate  it 
seems  to  me  impossible,  upon  the  whole  case,  to  say 
that — when  the  money  was  paid  by  the  persons  who  | 
were  encouraged  to  subscribe  it  by  these  appeals — if  the 
trustees,  or  those  having  the  custody  of  it,  seeking  to 
apply  it  for  the  purposes  for  which  it  was  subscribed, 
had  given  all  that  has  now  been  collected  for  the 
building  of  the  church  now  in  the  course  of  erection, 
that  would  have  been  a  misapplication  of  the  funds. 
Hie  question  now  is,  whether,  when  the  matter  comes 
before  the  court,  with  purposes  so  defined  as  they  are 
by  these  appeals,  this  court,  assisted  by  the  opinion  of  a 
certain  portion  of  the  body  who  had  a  discretion, 
should  say  that  the  whole  fund  may  or  ought  not  pro- 
perly to  be  applied  to  finish  the  church  now  in  the 
course  of  erection,   or  that  any  part  of    it    should 
not  be  reserved  for  building  the  church  contemplated  in 
another  district  of  the  same  parish,  for  which  it  is  said  a 
Kite  has  been  obtained.   Upon  the  whole  case  it  seems  to 
me,  there  being  a  discretion  in  the  court,  that  that 
which  was  wished  by  these  trustees  who  are  relators 
is  the  better  mode  of  applying  the  fund,  and  is  that 
which  will  be  the  most    certain  way  to  secure  its 
application    towards  the  primary  object    for    which 
it  was  contributed,  whilst  it  is  clearly  within  the 
purposes  for  which  the  money  was  subscribed.     There- 
fore, instead  of  dividing  the  fund  for  an  object  which 
after  all  was  possibly,  perhaps  probably,  not  contem- 
plated, and  looking  to  the  amount  of  the  fund,  I  think 
the  better  course  will  be  to  do  what  the  relators  sug- 
gest, viz.,  to  direct  that  the  whole  fund  (subject  to  the 
deduction  which  I  am  about  to  mention)  be  applied 
towards  the  erection  of  the  church  which  is  now  being 
built    The  deft.  Mr.  Courtenay  claims  the  sum  of 
130/.  as  due  to  him  out  of  the  fund,  in  order  to  reim- 
burse him  for  a  sum  equivalent  to  that  amount  which 
he  has  paid  to  Mr.  Faulkner,  who  was  the  incumbent 
of  the  whole  parish  before  it  was  divided  into  districts ; 
•  and  I  think,  in  spite  of  all  that  has  been  urged  by  Mr. 
Bacon,  it  is  very  plain  that  Mr.  Conrtenay  was  dealing 
with  this  committee  in  such  a   way  that  when  he  paid 
this  money  he  paid  it  on  the  faith  and  expectation  that 
he  should  be  reimbutsed.    I  certainly  think,  although 
Mr.  Courtenay  derived  a  benefit  from  the  application 
of  the  money,  that  he  is  entitled  to  have  it  repaid  to 
him.    The  costs  of  all  parties  must  be  taxed  and  paid 
out  of  the  fund. 

Woodrofe  asked  for  the  costs  of  the  relators  as 
between  solicitor  and  client,  on  the  ground  of  their 
being  trustees,  but 

The  Vice-chancellor  refused. 
The  costs  of  the  Attorney-General  were  provided  for 
separately. 

Solicitors :  for  the  relators  and  for  the  Rev.  A.  L 
Conrtenay,  Billiard,  Dale  and  Stretton ;  for  the  deft 
Pascall  and  the  Rev.  R.  Maguire,  BouUon  and  Sons. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  John  Thompson,  T.  W.  Sacsdsbs,  and  C  J.  B. 
HjunsLCT,  Bear*.,  Barriatera-at-Law. 


Wednesday,  April  24. 

Reo.  v.  Pickfobd. 

Order  of  affiliation — Application  for  a 

Death  of  justice  granting  it 

for  another  summons  after  the  year—Order. 

When  an  application  is  made  to  a*  justice  to  issue  a 

summons  in  bastardy  under  the  7  <f  8  Vict,  c  101, 

s.  2,  that  justice  only  has  authority  to  issue  ntk 


An  application  to  a  justice  for  a  summons  wkhka 
year  after  the  birth  of  a  bastard  child  wM  woi  au- 
thorise another  justice  in  issuing  a  summons  ssn 
such  application. 
Where,  therefore,  a  woman   made  application  to  a 
justice  within  ayear  after  the  birth  of  a  btutarieum\ 
and  a  summons  was  accordingly  issued  by  him,  bel 
was  not  served  in  consequence  of  the  putatim  father 
having  absconded,  and  nothing  was  therefore*** 
upon  it,  and  the  said  justice  died,  and  sskeqmn), 
but  after  the  expiration  of  a  twelvemonth  from  tk 
birth  of  the  child,  the  putative  father  retmrmd,  am 
an  application  was  then  made  to  another  justice  of 
the  seme  division  for  a  summons,  which  wugrssUd, 
and  an  order  of  affiliation  thereupon  muds  uhim 
recited   the  first  application,   the  issumg  of  tk 
summons,  its  not  having  been  served  on  atcomtof 
the  absconding  of  the  man,  and  the  death  sftk 
justice  s 
Held,  that  the  order  was  bad,  as  it  was  mtfamdd 
upon  a  summons  issued  upon  a  ********** 
within  a  twelvemonth  of  the  birth  of  the  estU,  ** 
as  the  original  application  to  the  justice  who  ***■ 
quentiy  died  could  not  be  connected  with  the  ***• 
quent  summons. 

This  was  a  rule  to  quash  an  order  of  affiliation  re- 
turned into  this  court  upon  cerHorarL  The  order  w* 
in  the  following  form  : — 

"Cheshire  to  wit— At  a  petty  session  of  b* 
Majesty's  justices  of  the  peace  of  the  county  of  Chester, 
acting  in  and  for  the  petty  sessional  division  of  Prwt- 
bury,  in  the  hundred  of  Macclesfield,  in  the  saw 
county  of  Chester,  holden  at  the  County  Police  Office 
in  Macclesfield,  in  the  said  county,  in  and  for  tat  ** 
division,  on  Tuesday,  the  21st  day  of  August  I860, 
before  us,  Charles  Richard  Banashe  Legh,  John  D»» 
and  John  Upton  Gaskell,  Esquires,  three  of  M 
Majesty's  justices  of  the  pence  in  and  for  the  tme 
county.  , 

41  Whereas,  Jane  Mason,  of  the  township  of  El- 
lington, in  the  said  county,  single  woman,  did,  oa  the 
15th  day  of  June  1858,  at  Macclesfield,  in  the  art 
county,  make  information  and  complaint  to  Thoaw 
Swan  wick,  Esquire,  one  of  her  Majesty's  jostw*« 
the  peace  in  and  for  the  said  county,  sad  adng 
in  and  for  the  said  division,  that  she  was  a  sag* 
woman,  and  then  resided  within  the  township « 
Bollington,  in  the  division  and  county  ■**"■"• 
and  that  on  the  25th  day  of  March  1858,  sheas 
delivered  of  a  male  bastard  child,  which  was i  tW 
living;  and  she  chargeth  William  Pickford,  of  toe 
township  of  Bollington,  in  the  said  a***!*}? 
bourer,  with  being  the  father  of  ***  d™!} 
and  she  then  and  there  made  application  to  thej ** 
justice  for  a  summons  to  the  said  William  P»W.» 
appear  at  apetty  session  of  the  peace  in  and  ftr  ** 
said  division,  to  answer  her  complaint  in  the  *xn***> 
and  thereupon  the  said  justice  issued  his  sown**  *j 
cordingly  to  the  said  William  Piokfofd  to  appear  an* 
answer  the  said  complaint  at  the  said  petty  f""08*, 
be  holden  on  a  day  therein  mentioiied,towii, *  » 
29th  day  of  June  1858.  And  whereas  tto»» 
1  William  Pickford,  at  the  time  of  such  apphcatw  « 
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made,  bad  absconded  from  Bollington  aforesaid,  and  his 
abode  was  them  and  has  ever  since  until  the  m<  nth  of 
July  last  continued  unknown  to  the  said  Jane  Mason, 
and  the  said  summons  could  not  be  served  on  the  said 
William  Pickford.  And  whereas  the  said  TiiMiias 
Swanwick  died  on  the  3rd  day  of  Aug.  1859,  and  after- 
wards, to  wit,  on  the  14th  daj  of  July  last,  the  said 
Jane  Mason  made  application  to  Thomas  Wardle, 
Etq.,  one  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  and  acting  in  and  for  the 
said  division,  for  a  summons  to  the  said  William 
Fickford  to  appear  at  a  petty  session  of  the 
peace  in  and  for  the  said  division,  to  answer  her 
complaint  in  the  premises,  and  thereupon  the  said 
last-mentioned  justice  issued  his  summons  accordingly 
to  the  said  William  Pickford  to  appear  and  answer  the 
said  complaint  at  the  said  petty  session  holden  this 
day.  And  whereas  the  said  William  Pickford  hath 
been  duly  served  with  the  said  last-mentioned  sum- 
mons, six  days  at  least  before  this  day,  but  he  doth  not 
appear  thereto,  and  Jane  Mason  is  now  present  for  the 
purpose  of  obtaining  from  us  the  said  justices  in  petty 
session  assembled  an  order  upon  the  said  William 
Pickford  in  the  premises.  Now,  therefore,  it  being 
proved  to  us,  upon  oath,  that  the  said  Jane  Mason  is 
a  single  woman,  and  was  at  the  time  of  application  for 
die  said  first  and  last-mentioned  summons  as  aforesaid, 
and  still  is,  residing  within  the  said  township  of 
Bollington,  in  the  division  and  county  aforesaid, 
and  that  on  the  said  25th  day  of  March  1858 
•be  was  delivered  of  the  said  male  child,  and  that  such 
child  was  born  a  bastard,  and  is  still  living.  And  we 
having  also  heard  the  evidence  upon  oath  of  the  said 
Jane  Mason  the  mother,  and  other  evidence  upon  oath 
u  produced  by  her,  and  the  evidence  of  the  said  Jane 
Mason,  the  mother,  being  corroborated  in  some  material 
particulars  by  other  testimony  to  our  satisfaction,  and 
we  also  having  bad  the  other  facts  and  circumstances 
beiein  contained  proved  upon  oath  to  us,  do  hereby 
adjudge  the  said  William  Pickford  to  be  the  putative 
father  of  the  said  bastard  child.  And  having  regard 
to  all  the  circumstances  of  the  case,  we  do  hereby 
order  that  the  said  William  Pickford  shall  pay  unto  the 
said  Jane  Mason,  so  long  as  she  shall  live  and  be  of 
sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or 
under  sentence  of  transportation,  and  after  her  death, 
or  unless  she  shall  be  of  unsound  mind,  or  confined 
in  any  gaol  or  prison,  or  under  sentence  of  transporta- 
twn,  then  unto  such  person  as  two  justices  may  ap- 
point, to  have  the  custody  of  the  said  child,  pursuant 
to  the  statute  in  such  case  made  and  provided,  the 
sun  of  two  shillings  weekly  and  every  week  from  the 
tint  of  making  the  application  first  aforesaid  until 
the  said  child  shall  attain  the  age  of  thirteen  years,  or 
'hall  die,  or  the  said  mother  shall  marry ;  and  do  hereby 
father  order  the  said  William  Pickford  to  pay  to 
fa  said  Jane  Mason  the  sum  of  nine  shillings  and 
sixpence,  being  the  costs  incurred  in  obtaining  this 

*fa,  and  the  sum  of  ten  shillings  for  the  mid- 
wife, 

u  Given  under  our  hands  and  seals  at  the  Petty 
&stkms  aforesaid. 

"  Charles  B.  B.  Leoh.     (l.8.) 
"  John  Dixon.  (i***) 

"  John  Upton  Gamcell.  (la.)" 
T-  W.  Saunders  showed  cause. — This  order  is  good. 
The  first  application  was  made  within  the  twelve 
jnonths  after  birth  to  a  justice,  and  was  in  time.  It 
*  true  the  summons  was  not  served,  but  the  reason 
***  that  the  deft,  absconded,  which  was  no  fault  of 
***  prosecutrix.  It  may  be  said  that  the  summons 
Eight  have  been  nevertheless  served  at  the  last  place 
°f  abode,  but  the  deft,  had  no  such  place  of  abode ;  at 
*U  events  it  lies  on  him  to  show  that  he  had,  and  his 
affidavit  does  not  state  one.  The  first  summons  thus 
Pvred  abortive  from  no  fault  of  the  prosecutrix,  and 


1  the  justice  who  issued  it  died  before  the  second  applica- 
tion was  made.  It  was  competent  to  make  the  second 
application  after  the  twelve  months,  when  it  was  found 
that  the  deft,  was  again  within  the  jurisdiction,  for  the 
statute  had  been  fully  satisfied  by  the  first  application 
being  made  within  the  twelve  months.  [Crompton, 
J. — The  only  question  will  be,  if  the  second  summons 
can  be  considered  a  continuation  of  the  first.  Must 
the  judgment  not  be  on  the  first  application  and 
summons?]  If  the  application  is  in  time  it  is 
immaterial  that  the  summons  issues  after  the 
twelve  mouths:  (Potts  v.  Cumbridge,  27  L.  J. 
63,  M.  C. ;  Ex  parte  Harrison,  19  L.  T.  Rep.  114.) 
[Crompton,  J. — The  difficulty  is  to  see  how  the 
second  summons  could  be  issued  by  a  different  justice 
from  the  one  who  entertained  the  first  application* 
Blackburn,  J. — The  statute  seems  to  contemplate 
that  the  same  justice  should  issue  the  summons.]  The 
mere  issuing  of  the  summons  must  be  a  mere  matter 
of  form,  and  as  the  application  was  made  to  the  justice 
of  the  same  division  it  cannot  be  material  who  issued 
it  [Blackburn,  J. — But  does  the  statute  say  that  ? 
It  is  not  a  common  law  jurisdiction  this,  but  the  crea- 
ture of  statute.  The  statute  does  not  seem  to  give 
jurisdiction  to  any  justice  but  the  one  who  entertained 
the  first  application.]  The  words  of  the  statute  on 
that  point  may  be  treated  as  directory.  [Hill,  J. — 
The  statute  limits  the  power,  and  no  other  justice  can 
issue  the  summons.]  At  all  events,  the  order  made 
which  recites  all  the  circumstances  of  the  first  appli- 
cation may  be  taken  to  cure  any  informality  caused  by 
the  death  of  the  justice.  The  second  application  was 
a  continuation  of  the  first  If  the  justices  could  enter 
continuances  on  a  roll,  there  could  have  been  little 
doubt  of  that,  and  it  would  defeat  the  object  of  the 
statute  to  hold  this  order  bad. 

Kenealy,  contra,  was  not  called  on* 

By  the  Court. — Looking  at  the  terms  of  the  statute, 
and  considering  that  we  cannot  look  upon  the  second 
as  any  continuation  of  the  first  application,  this  order 
must  be  quashed,  but  without  costs. 

Order  gnashed  without  costs. 

Wednesday,  May  1. 
Reg.  v.  The  Inhabitants  of  Aughton. 
Poor-law — Order  of  removal — Children  of  a  parent 
who  is  irremovable — Fraud   upon   the  parent— 
Children  within  the  age  of  nurture— 9  £  10  Vict, 
c  66,  s.  3. 
A  widow  whose  parish  of  settlement  woe  Aughton,  hut 
who  was  irremovable  from  Leeds  by  a  Jive  years' 
residence ',  had  three  children,  and  being  unable  to 
maintain  them,  the  Leeds  board  of  guardians  made 
an  order  for  the  admission  of  such  three  children 
into  the  workhouse*    A  few  weeks  afterwards  the 
overseers  of  Leeds  obtained  an  order  for  the  re- 
moval of  these  children  to  Aughton.     The  object  of 
the  board  of  guardians  in  sending  them  to  the  work- 
house was  their  removal  to  their  place  of  settlement. 
They  were  sent  there  with   the  consent  of  their 
mother,  but  she  was  not  informed  that  the  result  of 
separating  her  children  from  her  would  be  their 
removal  to  Aughton,    Each  of  the  children  at  the 
time  of  the  order  of  removal  was  under  seven  years 
of  age: 
Held,  that  under  (he  circumstances  the  separation  of 
the  children  from  the  mother  was  a  fraud  upon  her, 
and  that  the  order  of  removal  was  bad: 
Held,  also,  that  as  the  children  were  within  the  age  of 
nurture,  the  mother  could  not  consent  to  their  sepa- 
ration from  her. 

This  was  a  case  stated  by  the  recorder  of  Leeds, 
upon  an  appeal  against  an  order  of  removal  of  Sarah 
Lambert,  aged  six  years,  and  of  Ann  Lambert  and 
Emily  Lambert  (twins),  aged  four  years,  from  the 
township  of  Leeds  to  the  township  of  Aughton.    The 
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order  was  oonfinned  with  costs,  subject  to  a  esse  which 
wis  stated  as  follows  :— » 

The  paupers  are  the  legitimate  children  of  Mary 
Lambert,  the  widow  of  Edward  Lambert,  by  the  said 
Edward  Lambert,  who  died  in  June  1855,  at  Leeds, 
being  then  settled  in  the  township  of  Anghton.in  which 
township  the  said  Mary  Lambert,  the  mother  of  the  three 
paupers  and  the  said  pauper  children  were  also  all  set- 
tled derivatively  from  the  said  Edward  Iambert  Mary 
Lambert,  the  mother  of  the  paupers,  went  to  reside  at 
the  township  of  Leeds  with  her  said  husband  about 
seventeen  years  ago ;  and  at  the  time  of  his  death,  in 
June  1855,  she  was  irremovable  from  the  said  town- 
ship under  the  provisions  of  the  9  &  10  Vict  c.  66, 
by  reason  of  having  resided  with  her  said  husband 
more  than  five  years  in  the  said  township.  Imme- 
diately after  the  death  of  her  said  husband,  the  said 
Mary  Lambert  applied  to  the  overseers  of  the  said 
township  of  Leeds  for  relief,  and  from  that  time,  for 
nearly  four  years,  orders  were  given  by  the  board  of 
guardians  for  out-of-door  relief,  such  orders  being  for 
limited  times  respectively,  and  renewed  from  time  to 
time  until  April  1859,  and  such  relief  was  received  by 
Mary  Lambert  for  her  children  under  the  said  orders. 
The  children  all  resided  with  their  mother  the  said 
Mary  Lambert,  in  the  said  township  of  Leeds, 
who,  with  the  out-door  relief  given  to  her,  sup- 
ported herself  and  her  said  children  by  her 
labour,  and  who  attended  properly  as  a  mother  to 
her  said  children,  sending  the  eldest  to  the  national 
school  at  Leeds  when  the  could.  In  April  1859  the 
last  order  for  out-door  relief  to  the  said  Mary  Lambert 
and  her  children  aspired.  Being  unable  to  maintain 
her  said  children  the  mother  of  the  pauper  again  ap- 
plied for  relief  to  the  board  of  guardians  a  few  days 
after,  and  received  an  order  for  the  admission  of  her 
children  into  the  workhouse.  Her  three  children  were 
admitted  into  the  workhouse  of  the  said  township  of 
Leeds  with  the  consent  of  their  mother,  but  she  was 
not  informed  that  the  result  of  separating  her 
-children  from  her  would  be  their  removal  to 
Aughton,  the  township  of  their  settlement,  nor  was 
ler  consent  to  such  removal  asked.  The  ulti- 
mate object  on  the  part  of  the  board  of  guardians  of 
their  being  taken  into  the  workhouse,  was  their  re- 
moval to  their  place  of  settlement  The  paupers  were 
in  the  workhouse  six  or  seven  weeks  before  the  order 
for  their  removal  to  Aughton,  the  township  of  their 
settlement  was  made  by  two  magistrates  for  the  borough 
•of  Leeds,  on  the  14th  May  1859,  which  is  the  order 
now  in  question,  and  the  recorder  found  that  the  order 
<of  removal  was  taken  out  by  the  overseers  of  Leeds, 
without  fraud,  unless  the  above  facts  necessarily  of 
themselves  constitute  fraud.  The  mother  of  the 
paupers,  being  irremovable,  still  resides  in  the  township 
of  Leeds,  and  supports  herself  by  her  industry.  Tbe 
three  children  ordered  to  be  removed  to  Aughton,  the 
place  of  their  settlement,  are  all  nnder  the  age 
of  seven  years.  It  was  contended,  on  the  part  of 
the  said  appa>,  first,  that  as  the  mother  of  the  penpen 
might  not  lawfully  be  removed  from  the  resps.' town- 
ship by  reason  of  her  stats*  of  irremovability,  the  war- 
rant for  the  removal  of  her  said  three  children  could 
not  lawfully  be  granted,  and  was  contrary  to  the  8rd 
section  of  the  9  &  10  Vict  c  66,  and  that  the  order 
was  therefore  bad;  secondly,  it  was  contended  that 
under  the  11  &  IS  Vkt  c  111,  reciting  and  amend- 
ing the  9  &  10  Vict  c,  66,  s.1,  the  mother  of  the  said 
paupers  being  irremovable  by  reason  of  the  provisions 
of  tbe  said  last-mentioned  statute,  the  said  paupers 
could  not  lawfully  be  removed  from  the  said  town- 
ship of  Leeds,  from  which  their  mother  was 
irremovable,  and  that  the  order  was  therefore  bad; 
and  thirdly,  it  was  contended  that  the  said  paupers 
being  all  three  within  the  age  of  nurture,  were  irre- 
jnoveble  without  the  mother  at  common  law,  and  that 


as  the  mother  could  not  by  law  be  removed,  the  order 
for  the  removal  of  her  infant  children  without  her  wu 
therefore  bad.  If  the  court  should  be  of  opinion  that, 
under  these  circumstance,  the  three  pauper  candies 
were  removable  to  the  township  of  their  settlement 
without  their  mother,  then  the  order  aforesaid  shall 
stand  confirmed.  If  the  court  should  be  of  opinion 
that,  under  these  circumstances,  the  three  pauper  chil- 
dren were  irremovable  to  the  township  of  their  settle- 
ment without  their  mother,  then  the  order  of  ranonl, 
and  the  order  of  sessions  confirming  the  same  to  be 
quashed." 

By  sect  8  of  the  9  &  10  Vkt  c  66,  it  is  enacted, 
that  "  no  chUd  under  the  age  of  sateen  yean,  whether 
legitimate  or  illegitimate,  residing  in  any  parish  with 
his  or  her  father  or  mother,  stepfather  or  stepmother, 
or  reputed  father,  shall  be  removed,  nor  shall  any  war- 
rant be  granted  for  the  removal  of  such  child  from  such 
pariah,  in  any  case  where  such  father,  mother,  step- 
father, stepmother,  or  reputed  father,  may  net  lawfully 
be  removed  from  such  parish ; n  and  by  sect  1  of  the 
11  &  12  Viet  e.  Ill,  it  is  enacted,  "that  whenever 
any  person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  sod 
children  should  be  removable  from  any 
or  place  from  which  be  or  she  would  be 
notwithstanding  any  provisions  of  the  said  recited 
Act,  and  should  not  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  not  he  re- 
movable by  reason  of  any  provision  in  the  said  re- 
cited Act" 

Mcmie  appeared  in  support  of  the  order  of  seasons, 
and  argued  that,  as  the  children  were  not,  at  the  time 
of  the  order  of  removal,  residing  with  their  mother,  hot 
were  actually  in  the  workhouse,  the  3rd  section  of  the 
9  &  10  Vict  does  not  apply,  and  that  they  were 
rightly  removed  to  their  place  of  settlement:  (flex.  ▼• 
Combt,  25 L.  J.  59,  M.C.;  5  ML  &  BL  898.  [Black- 
burn,  J.— The  judges  in  that  case  put  it  upon  the 
footing  that  the  child  had  been  abandoned.  Cboht- 
tow,  J.— What  is  the  use  of  the  3rd  section  of  the  9 
&  10  Vict  c.  66,  if  tins  coarse  is  correct?  It  would, 
in  fact,  be  to  repeal  that  section.]  They  esnneteoeet 
a  separation  if  the  mother  and  children  are  together. 
Here  the  removal  to  the  workhouse  was  with  tbe 
consent  of  the  mother.  [Cockbukv,  CJ.— Itwsi 
a  fraud  upon  her,  and,  I  think  a  very  scandalous  one. 
She  was  net  aware  of  the  object  of  removing  her  chil- 
dren to  the  workhouse.  The  overseers  took  them  there 
not  to  relieve  them,  but  to  send  them  away.  She  wai 
kept  in  ignorance  of  their  intention.]  Bui  there  wsi 
a  separation  in  fact  [Cockbubh,  GJ. — Bat  ii  tint 
such  a  separation  as  we  ought  to  countenance  ?  the 
mother  finds  she  cannot  maintain  her  children,  and  the 
overseers  say  they  will  take  them  into  As  workhoe*. 
She  thinks  that  there  she  will  be  enabled  to  seethes, 
and  consents,  and  they  take  them  sway  accord- 
ingly. If  they  had  said  to  her,  "We  wai  tab 
them  in  order  to  send  them  to  their  place  ef 
settlement, "  and  she  had  then  assented,  that  av? 
have  been  within  the  ease  of  Ay.  v.  CommL]  Neither 
assent  or  dissent  is  found  in  the  case.  [Cogkbuw, 
C.  J.— But  she  does  not  assent  If  they  took  awsr 
the  children  without  telling  her  they  intended  to  send 
them  away,  it  was  a  fraud  upon  her/)  They  were 
bound  to  take  them  to  the  weckhouse.  [ftjkcscauw, 
J.— But  as  these  children  were  within  the  age  of  nnr- 
tnre,  Reg.  v.  Birmingham,  5  Q.B.  910,  shows  that  she 
could  not  consent  to  their  separation.  It  is  the  nght 
of  the  children.] 

OverW,  Q.O.  and  T.  C.  F*mr  were  not  eatted 
open. 

By  the  Court.— The  orders  must  be  quashed. 
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Tuesday,  June  11. 
Ex  parte  Mansergh. 
CovrHnartial— Removal  of  proceedings  by  certiorari 
A  certiorari  to  remove  the  proceeding*  of  a  court- 
marMupon  a  person  in  the  military  service  of  the 
Crown,  sentencing  him  to  be  dismissed  from  her 
Majesty's  service,  witt  not  be  granted  even  on  the 
ground  of  want  of  jurisdiction,  as  it  concerns  his 
military  status  only,  which  entirely  depends  upon 
Ike  will  of  her  Majesty. 

Lush  (with  whom  was  MundeU)  moved  for  a  rale 
to  show  cause  why  a  certiorari  should  not  issue  to  the 
Judge  Advocate-General  to  bring  up  into  this  court  the 
proceedings  on  the  trial  of  Major  Mansergh,  by  court- 
martial,  at  Calcutta,  on  the  2nd  Aug.  1858.  It 
appeared  that  Major  Mansergh  had  been  convicted 
upon  a  charge  of  writing  a  letter  to  his  commanding 
officer  in  India,  in  offensive  and  insulting  language, 
and  had  been  sentenced  by  the  court-martial  to  be  dis- 
missed from  her  Majesty's  service  for  that  offence. 
lie  object  of  the  present  application  was  to  bring  up 
the  proceedings,  with  a  view  to  their  being  quashed, 
upon  the  ground  that  the  court-martial  had  no  jurisdic- 
tion to  try  him,  or  to  pass  such  a  sentence.  In  1858, 
Major  Mansergh  was  a  captain  in  the  6th  Foot  regi- 
ment of  the  line,  serving  in  India,  and  on  the  25th 
April  1858  an  order  came  for  his  regiment  to  go  into 
the  interior  of  India  to  aid  in  crushing  the  rebellion* 
Major  Mansergh  went  to  Calcutta  to  make  arrange- 
ments to  go  with  his  regiment,  and  on  the  26th  April 
reported  himself  to  his  commanding  officer,  Colonel 
Barnes,  who  was  not  with  the  regiment,  but  at  Fort 
William,  as  being  ready  to  proceed.  Several  messages 
pawed,  and  Major  Mansergh  expressed  himself 
anions  to  go,  but  at  length  Colonel  Barnes  notified 
to  him  that  he  had  been  promoted  to  bo  major 
of  the  15th  Regiment  of  Foot,  and  that  he  must 
hand  over  his  company  to  another  officer.  Major 
Mansergh  had,  in  fact,  been  promoted  on  the  19th 
Feb.  1858,  but  no  orders  had  been  given  to  Colonel 
Banes  to  notify  the  fact  to  him,  and  the  effect  of  the 
notification  was  that  his  services  in  India  were  dis- 
pensed with,  and  he  was  under  the  necessity  of  coming 
home  to  England,  where  the  15th  Foot  regiment  then 
▼as.  Irritated  by  the  conduct  of  his  commanding 
officer  Colonel  Barnes,  Major  Mansergh  wrote  a  letter 
to  him  on  the  27th  April,  in  which  he  used  the  offensive 
and  insulting  language  complained  of.  On  the  28th 
April  he  was  arrested  upon  the  charge,  and  in  the 
nronth  of  August  he  was  tried  and  convicted,  and  sen- 
tenced to  be  dismissed  from  the  Queen's  service.  The 
Earned  counsel  contended  that  the  court-martial  in  India 
had  no  jurisdiction  to  try  Major  Mansergh,  inasmuch  as 
upon  the  25th  April  be  had  ceased  to  be  a  captain  of 
&  6th  Regiment  of  Foot,  and  was  no  longer  under 
^jurisdiction  of  the  Commander-in-Chief  in  India, 
who  had  therefore  no  authority  to  direct  his  trial  by  a 
court-martial.  The  War-office  admitted  that  on  the 
26th  April  his  connection  with  the  Indian  army  ceased, 
for,  on  his  arrival  in  England  last  year,  he  wrote  to 
b*v*  his  expenses  home  allowed,  and  received  an 
Qswer  to  the  effect  that,  on  the  26th  April  1858,  he 
tad  ceased  to  belong  to  the  Indian  establishment.  The 
learned  counsel  then  referred  to  the  Mutiny  Act  and 
Articles  of  War,  and  contended  that  the  Commander- 
in-Chief  had  no  power  to  order  a  court-martial,  except 
in  the  case  of  soldiers  actually  under  his  command  at 
the  time,  and  that  the  court-martial  must  consist  of 
the  superior  officers  of  the  accused.  In  the  present 
case  Major  Mansergh  was  not  under  the  com- 
Baud  of  Lord  Clyde  at  the  time,  nor  were 
the  officers  who  formed  the  court-martial  his 
superior  officers.  The  warrant  issued  by  her 
Majesty,  under  which  Lord  Clyde  acted,  and  which 
gave  him  power  to  direct  court-martials  for  the  trial  of 
officers  and  soldiers  under  his  command,  was  also  re- 


ferred to.  [Blackburn,  J. — While  he*  remained 
in  India,  Major  Mansergh  must  be  still  considered 
as  under  the  command  of  the  commanding  officer.] 
It  is  competent  to  the  applicant  to  show  by  affidavits 
the  defect  of  jurisdiction  as  had  been  dene  in  the  case 
of  Reg.  v.  Bolton,  1  Q.  B.  66,  and  many  other  cases. 
The  proceedings  are  now  returned  to  England,  and  are 
in  the  possession  of  the  Judge  Advocate-General,  and 
the  applicant  has  a  right  to  hare  the  proceedings 

gnashed,  if  they  have  been  taken  without  jurisdiction. 
Cockburn,  CJ.— The  court  has  no  power  to  do 
away  with  the  sentence ;  they  cannot  command  her 
Majesty  to  restore  him  to  her  service.]  The  court  has 
power  to  quash  these  proceedings,  and,  when  that  is 
done,  it  must  be  presumed  that  her  Majesty  will  do 
what  is  right.  It  is  the  function  of  this  court  to  con- 
strue all  Acts  of  Parliament  which  limit  the  jurisdic- 
tion of  inferior  tribunals,  and  it  ought  not  to  allow  a 
judgment  to  stand  which  was  pronounced  without 
jurisdiction.  In  Grant  v.  Gould,  2  H.  Bl.  69,  the 
court  granted  a  prohibition  to  prohibit  a  court-martial 
from  being  held  on  a  person  who  was  not  a  soldier; 
so  also  in  R.  v.  Morley,  2  Burr.  1040.  [Cockburn, 
C.  J. — In  tills  case  Major  Mansergh  was  still  a  soldier, 
and  subject  to  military  law.  In  the  case  of  John 
Anderson,  30  L.  J.  129,  Q  B.,  this  court,  in  favour  of 
liberty,  had  granted  a  writ  of  habeas  corpus  to  Canada 
to  bring  up  the  body  of  a  negro  upon  the  authority 
cited,  "that  by  the  common  law  it  lies  to  any  part  of  the 
King's  dominions  ;  for  the  King  ought  to  have  an  ac- 
count why  any  of  his  subjects  are  imprisoned :"  (Bac* 
Abr.  "Habeas  Corpus "  (B.)  2.)  [Blackburn,  J. 
said  the  applicant  might  have  applied  to  the  court  at 
Calcutta  for  a  prohibition.]  The  17th  section  of  the 
Mutiny  Act  directs  the  proceedings  to  be  sent  over  to 
the  Jndge  Advocate-General  in  London,  and  the  court 
ought  to  direct  a  certiorari  to  issue  to  bring  them  up 
in  order  to  their  being  quashed.  [Cockburn,  CJ. — 
There  is  no  precedent  for  the  application,  and  a  further 
difficulty  arises  from  the  fact  that  the  applicant's  civil 
status  is  not  affected.]  Re  Poe,  5  B.  &  Ad.  681  was 
referred  to. 

Cockburn,  CJ. — During  the  discussion  the  court 
stated  their  objections  to  the  application,  in  order  to 
elicit  all  which  could  be  said  in  its  favour,  or  which 
could  throw  any  light  upon  a  matter  of  very  consider- 
able importance.  The  result  is,  that  the  court  enter- 
tains no  doubt  that  they  ought  not  to  interfere  in  favour 
of  a  person  who  is  in  the  military  service  of  the  Crown. 
If  the  civil  rights  of  a  person  were  affected  by  the 
judgment  of  a  military  tribunal  which  had  exceeded  its 
jurisdiction,  this  court  ought  to  protect  those  civil 
rights  in  a  case  where  life,  or  liberty,  or  property  might 
be  concerned.  But  in  the  present  case  the  military 
status  of  the  applicant  only  was  concerned,  and  that 
depended  entirely  upon  the  will  and  pleasure  of  the 
Crown.  It  is  open  to  him  to  apply  to  her  Majesty, 
who,  with  the  advice  of  the  Judge  Advocate-General, 
might  do  him  justice.  His  Lordship  also  thought  that 
as  this  was  a  discretionary  writ,  the  court  ought  not  to 
grant  it  in  this  case.  The  application  is,  therefore,  not 
well  founded,  and  must  be  refused. 

WlOHTMAN,      CbOMFTON    and     B  LAC  KB  URN,     JJ. 

teverally  gave  judgment  to  the  same  effect. 


CROWN  CASES  RESERVED. 

Reported  .by  John  Thompson,  Esq.,  Barrlater-at-Law. 


Saturday,  June  I. 
(Before  Cockburn,  C.J.,  Pollock,  C.B.,  Martin,  B.t 

WlLLES,  J.   AND  WlLDK,   B.) 

Rsa.  v.  John  Parker  and  George  Parker. 
Confession — Inducement  by  accomplice — Presence  of 

prosecutor  and  police. 
A  policeman  and  the  prosecutor  went  into  a  room 
where  the  prisoners  were,  and  the  policeman  charged 
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Reg.  v,  William  Sleep. 


[C.  Gas.  B. 


one  with  Healing  the  prosecutor's  hops,  and  the 
other  with  receiving  them,  knowing  them  to  be  stolen, 
A  third  person  m  company  with  the  prisoners,  who 
had  also  been  jointly  charged  with  the  stealing,  said 
to  one  of  the  prisoners,  "  Well,  John*  you  had  better 
tell  Mr.  W,  (the  prosecutor)  the  truth."  Neither  the 
■   prosecutor  nor  the  policeman  dissented  or  remarked 
upon  this  adviee^whereupon  the  prisoner  John  made  a 
statement  in  the  nature  of  a  confession : 
Held,  that  this  statement  was  admissible  in  evidence,  the 
circumstances  not  being  such  as  to  exclude  it  or  pro- 
tect as  a  privileged  communication. 
-    John  Parker  and  George  Parker  were  tried  before 
me  at  the  last  general  quarter  sessions  for  the  county 
of  Denbigh,  on  an  indictment  charging,  in  the  first 
count,  the  prisoner  John  Parker  with  stealing  a  quan- 
tity of  hops,  the  property  of  Peter  Walker,  his  master, 
and  in  the  second    count,  George  Parker  with  re- 
ceiving the  same  hops,  knowing  them  to  have  been 
stolen. 

It  was  proved  at  the  trial  that  the  prisoner  John  and 
a  brother  named  William  Parker  were  in  the  service  of 
the  prosecutor,  who  was  a  brewer  in  Wrexham,  and 
the  prisoner  George  kept  a  public-house  in  Wrexham. 
On  the  6th  March  a  policeman  named  Lamb  went  to 
George  Parker's  house,  where  John  and  William  then 
were,  and  by  permission  of  George  searched  the  house. 
Lamb  found  some  hops  in  two  bags  in  a  room  up  stairs. 
He  came  down  stairs,  and  sent  for  Mr.  Walker,  the 
prosecutor,  who  went  with  Lamb  into  a  parlour  in 
George's  house,  in  which  were  assembled  John,  William 
and  George  Parker.  Lamb  there  charged  William  and 
John  with  stealing  the  hops,  and  George  with  receiving 
them,  knowing  them  to  be  stolen.  Upon  hearing  this 
William  said,  "Well,  John,  you  had  better  tell  Mr. 
Walker  the  truth."  Neither  the  prosecutor  nor  the 
policeman  dissented  from  or  remarked  upon  William's 
advice,  whereupon  John  said,  "  I  will  tell  the  truth ;  I 
did  take  some  hops  and  I  must  risk  it."  Lamb  then 
took  the  three  brothers  to  the  Bridewell,  and  on  their 
way  there  John  of  his  own  accord  said :  "  111  tell  you 
how  I  got  them  hops  in  the  small  bag.  I  was 
putting  some  iu  the  cask,  and  there  was  more  than  I 
wanted,  and  I  took  them.  I  did  not  think  it  was  any 
harm." 

The  three  brothers  were  shortly  afterwards  taken 
before  the  magistrates,  when  William  was  discharged, 
but  John  and  George  were  committed  for  trial. 

At  the  trial  it  was  objected  by  the  counsel  for  the 
prisoners,  upon  the  authority  of  Reg.  v.  Sarali  Taylor, 
8  Car.  &  P.  733  (a) ;  Rex  v.  Spettcer,  7  Car.  &  P. 
776  (6);  and  Rex  v.  Pountney,  7  Car.  &  P.  302  (c), 


(a)  In  Reg.  v.  Sarah  Taylor'*  case  the  facta  were  these : — 
Upon  an  indictment  for  setting  tire  to  the  boose  of  R. 
Lyford,  it  appeared  that  on  the  morning  of  the  fire  the 
prisoner,  who  was  the  servant  of  the  prosecutor,  was  sent 
for  into  the  parlour,  in  which  Mm  Lyford  and  Mr.  Winders 
were,  and  that  Mr.  Winders,  who  was  not  a  constable,  or  in 
any  offlce  or  authority,  said  to  the  prisoner,  "Ton  had 
better  tell  how  yon  did  it,"  and  that  thereupon  she  made  an 
answer.  Patteson,  J.  said,  "  It  was  the  opinion  of  the  Judges 
that  evidence  of  any  confession  is  receivable  unless  there 
has  been  tome  inducement  held  out  by  some  person  in  au- 
thority, and  in  this  case  I  should  have  received  the  evidence 
of  the  statement  made  to  Mr.  Winders  if  the  inducement 
had  been  held  out  by  him  alone.  But  here  the  inducement 
does  not  rest  with  him  alone,  because  Mrs.  Lyford,  who  was 
the  wife  of  the  prosecutor,  and  also  the  mistress  of  the  pri- 
soner, was  present  with  Mr.  Winders,  and  must,  as  she  ex- 
pressed no  dissent,  be  taken  to  have  sanctioned  the  inducement, 
I  think,  therefore,  that  the  inducement  must  be  taken  as  if 
it  had  been  held  out  by  Mrs.  Lyford,  who  was  a  person  in 
authority  over  the  prisoner,  and  that  therefore  the  evidence 
is  Inadmissible." 

(6)  In  Rex  v.  Spencer,  7  C.  &  P.  776,  it  was  proved  that 
after  the  prisoner  David  Spencer  was  in  custody  he  was  told 
by  a  person  who  was  neither  prosecutor  nor  constable,  nor 
had  any  authority  of  any  kind,  that  It  would  be  better  for  him 
to  confess,  and  that  upou  that  he  made  a  statement. 
Parke,  B.— "  Mr.  Carrington,  if  you  wish  me  to  receive  evi- 
dence of  this  confession  I  will  do  so ;  but  I  ought  to  tell 


and  other  cases  which  he  then  cited,  that  the  confes- 
sions of  John,  being  one  continuing  confession,  ought 
not  to  be  received  in  evidence,  as  being  made  after  as 
inducement  to  confess.  That,  although  the  induce- 
ment was  not  made  by  a  person  in  authority,  yet  bang 
made  in  the  presence  and  hearing  of  two  persons  is 
authority,  namely  the  prosecutor  (prisoner's  master) 
and  the  policeman  who  had  just  charged  the  prisoner, 
they  had  by  their  silence  acquiesced  in  and  adopted* 
the  inducement,  and,  that  as  there  was  no  other  evidence 
of  the  stealing,  John  could  not  be  convicted  of  steal- 
ing, and  George  must  consequently  be  acquitted  of  re- 
ceiving. 

I  directed  the  jury  that  the  inducement  or  since 
being  that  of  a  person  made  at  the  time  when  he  him- 
self was  charged  with  a  similar  offence  as  the  perm 
induced  to  confess,  must  be  looked  upon  merely  as  tk 
inducement  of  an  accomplice ;  and  that  there  having 
been  no  threat  or  promise  of  favour  with  respect  to  toe 
offence  charged  against  the  prisoner  held  out  by  any 
person  concerned  in  apprehending,  examining  or  pro- 
secuting him,  or  by  the  person  to  whom  the  subsequent 
confession  was  made,  there  was  nothing  to  exclude  or 
invalidate  it. 

The  jury  found  John  guilty  of  stealing  and  George 
of  receiving,  but  I  deferred  sentencing  them  until  the 
opinion  of  the  Court  of  Criminal  Appeal  should  ban 
been  taken  upon  the  point  raised  by  the  prisoner's 
counsel. 

If  the  confession  was  under  the  ctrcumstssces  re- 
ceivable the  conviction  to  stand,  otherwise  the  pri- 
soners to  be  acquitted. 

The  prisoners  are  out  on  bail. 

Thomas  Hughes,  Chaimus. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court,  Conviction  affirmed. 

Saturday,  June  1. 
(Before  Cockburx,  CJ.,  Pollock,  C.Bm  Uabih 
B.  and  Crompton  and  Wili.es,  JJ.) 

Reg.  v.  William  Slbep. 
Government  stores — Mark  of  broad  arrow-~Potm- 
sion  without  knowledge  of  the  mark— 9  £  10  WULi, 
c  41,  s.  2. 
On  an  indictment  charging  the  deft  under  the  9  4  10 
WUL^c.  41,  s,  2,  with  being  **  possession  of  mtd 
stores  marked  with  the  broad  arrow,  it  is  neotstars 
for  the  prosecution  to  show  affirmatively  apossatm 
by  the  deft,  with  knowledge  that  they  were  marked 
with  the  broad  arrow. 

Case  reserved  for  the  opinion  of  this  court  :— 
At  the  general  quarter  sessions  of  the  peace  for  th* 
borough  of  Plymouth,  holden  on  the  4th  April  1861, 
before  Charles  Saunders,  Esq.,  the  Recorder,  Wita 
Sleep  was  tried  and  convicted  on  an  indictosnt 
charging  him  upon  the  2nd  section  of  the  statute 

you  that  there  is  a  difference  of  opinion  among  the  ja&oi 
whether  a  confession  made  to  a  person  who  has  no  aatbonty 
after  an  inducement  held  out  by  that  person  Is  receiubk- 
Some  of  the  Judges  think  it  Is  receivable,  and  others  ibb* 
that  it  is  not  so.  If  I  receive  it  I  shall  reserve  the  poim  w 
the  consideration  of  the  Judges,  and  if  they  should  t!vi 
that  I  should  not  have  received  It  the  prisoner  will  be  p*r- 
doned.  If  you  have  no  other  evidence  I  certainly  vili  re- 
ceive it,  but  If  you  have  you  will  consider  whether  you  » 
better  press  it. 

(c)  In  Rex  v.  Pountney  the  constable  who  took  tlieprfc*7r 
Pountney  into  custody  was  called  to  prove  a  confes*^ 
made  by  the  prisoner  to  the  landlord  of  the  inn  to  whkh  to 
was  taken  immediately  after  his  apprehension.  It  ap?^** 
that  the  constable  was  present,  and  had  the  prisoner  in  fc» 
custody  when  the  confession  was  procured  by  indnwa**4 
held  out  by  the  innkeeper,  and  that  the  constable  who  *a» 
present  did  not  camion  the  prisoner  In  any  way.  AMer*a. 
B.— ••  This  is  a  point  w«  11  worthy  ol  consideration.  I  ^ 
a  very  strong  opinion  against  Its  admissibility,  bat  as  thm* 
are  opinions  which  I  am  bound  to  respect  opposed  tofff 
own,  I  think  I  had  better  receive  the  evidence,  «a«i  if  e 
should  become  necessary  I  will  reserve  the  point  for  t«a. 
consideration  of  the  judges." 
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Rko.  v.  William  Slekp. 


[C.  Cas.  B. 


9  &  10  Will.  3,  c  41,  with  having  been  found  in 
peaMMon  of  naval  stores  marked  with  the  broad  arrow. 

The  indictment  was  in  the  usual  form. 

Mr.  Holdsworth  and  Mr.  Cox  were  counsel  for  the 
Grown.  Mr.  Garter  and  Mr.  Lopes  were  for  the  prisoner. 

The  prisoner  was  an  ironmonger  and  brazier  at  Ply- 
month.  On  the  9th  March  he  delivered  npon  the  quay  to 
the  oeptam  of  a  coasting  vessel,  the  Active,  acatk  to  be 
ttniedfrom  Plymouth  to  Helston,  in  Cornwall.  Thecask 
wasmsrked  '•  H.  P."  in  chalk ;  bnton  being  askedforbet- 
ter  directions,  the  prisoner  gave  to  the  oaptain  apiece  of 
paper  on  which  was  written  "  Richard  Pascoe,  Helston, 
Cornwall."  Before  the  vessel  sailed,  two  of  the  metro- 
politan police  employed  at  the  dockyard,  Devonport, 
Mind  the  cask,  which,  on  being  opened,  was  found  to 
contain  324lbs,  weight  of  copper  bolts  in  150  pieces. 

The  cask  was  packed  with  straw  and  shavings,  and 
each  piece  or  bolt  was  packed  with  straw  and  shavings 
separately,  so  thai  the  pieces  could  not  rub  together  or 
make  any  noise.  The  whole  of  the  metal  had  the 
appearance  of  Government  stores,  and  of  such  stores  as 
are  not  allowed  to  be  sold  in  the  dockyard.  The 
greatest  portion  of  it  had  been  passed  through  the  fire, 
and  round  bolts  had  been  very  nearly  beaten  square. 
On  some  of  the  pieces  the  mark  of  the  broad  arrow 
waa  visible  in  the  state  in  which  they  were  found; 
from  others  it  was  necessary  to  clear  off  the  rust  before 
it  could  be  seen.  A  Utile  over  50lbs.  weight  of  the 
copper  was  marked  with  the  broad  arrow. 

After  the  seizure  the  prisoner  was  charged  by  the 
police  with  delivering  a  cask  containing  Government 
«tores  to  the  captain  of  the  Active.  The  prisoner  said : 
u  Well,  I  did  deliver  a  cask  of  metal,  but  I  do  not  think 
it  was  marked."  The  prisoner  was  also  told  that  the 
cask  of  metal  was  wrapped  io  shavings  and  straw,  and 
be  said,  "Yes  it  is.  I  packed  it  myself.  I  do  that  to 
kep  it  from  knocking  the  head  of  the  cask  out,  as  I 
hare  had  complaints  before,  as  some  of  the  oaska*on 
their  arrival  had  their  heads  out"  After  this  the  cask 
of  metal  was  shown  by  the  police  to  the  prisoner,  who 
*u  asked  whether  that  was  the  cask  he  delivered  to 
the  captain.  "  Yes/'  he  said,  "  I  have  no  doubt  of  It" 
The  prisoner  was  then  shown  the  mark  of  the  broad 
*nw  on  some  of  the  pieces,  and  asked  how  he  became 
possessed  of  the  copper,  and  he  said,  "No,  he  did  not 
bow  of  whom  he  bought  it"  There  was  no  evidence 
gwa  to  justify  or  account  for  the  prisoner's  possession 
of  the  copper. 

Upon  these  facts  Mr.  Carter  strenuously  urged  upon 
the  jury  thai  in  order  to  convict  the  prisoner  it  must 
be  ibown  for  the  prosecution  not  only  that  the  prisoner 
had  the  marked  copper  in  his  possession,  but  that  he 
*l»  knew  that  the  copper  was  marked  with  the  broad 
www,  citing  a  report  of  Reg.  Cohen,  8  Cox.  C.  C.  41 
tod  contending  that  this  had  not  been  done. 

As  prosecutions  on  the  2nd  section  of  the  statute  9 
«  10  Will.  3,  are  very  frequent  and  important  at  Ply- 
mouth, and  as  cases  ot  culpable  ignorance  and  culpable 
negligence  are  as  mock  within  the  mischief  guarded 
against  by  the  Legislature  as  where  a  particular  know- 
ledge of  the  Queen's  mark  upon  the  stores  can  be  proved 
in  the  possessors ;  and  as  it  has  been  held  that  possession 
«f  marked  stores,  to  be  excused,  should  be  without  any 
holt  or  misbehaviour  in  the  possessor, 

The  Recorder  asked  the  jury : 

First,  whether  the  prisoner  was  found  in  posses- 
ion of  copper  marked  with  the  broad  arrow?  To 
which  the  foreman  answered  "  Yes." 

Secondly,  whether  the  prisoner  knew  that  the 
°°PPer,  or  any  part  of  it,  was  so  marked  ?  To  which 
the  jury  said,  M  We  have  not  sufficient  evidence  before 
««  to  show  that  he  knew  it." 

Thirdly,  whether  the  prisoner  had  reasonable 
means  of  knowing  that  it  was  so  marked  ?  To  which 
they  answered,  "  He  had." 

Upon  this  finding  of  the  jury,  a  verdict  of  guilty 
[Mao.  Cas.] 


was  recorded;  and  the  question  is  respectfully  sub* 
mitted  to  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved,  whether  the  verdict  is  right 

Judgment  was  respited,  and  the  prisoner  discharged 
upon  bail  to  appear  at  the  next  quarter  sessions  for  the 
borough.  Ckasubb  Saunders, 

Recorder  of  Plymouth. 

The  following  statutes  were  referred  to  during  the 
argument:—- 

The  9  &  10  Will.  3,  c  41,  a.  S,  enacts  that  such 
person  or  persons  in  whose  custody,  possession,  or 
keeping  such  goods  or  stores  marked  as  aforesaid  shall 
be  found,  not  being  employed  as  aforesaid,  and  such 
person  or  persons  who  shall  conceal  such  goods  or 
stores  marked  as  aforesaid,  being  indicted  and  convicted 
of  such  concealment,  or  of  the  having  such  goods  found 
in  his  custody,  possession,  or  keeping,  shall  forfeit  such 
goods  and  the  sum  of  200/.,  together  with  the  costs  of 
prosecution,  one  moiety  to  his  Majesty  and  the  other 
moiety  to  the  informer,  to  be  recovered  as  aforesaid, 
and  shall  also  suffer  imprisonment  until  payment  and 
performance  of  the  same  forfeiture,  unless  such  person 
shall  upon  his  trial  produce  a  certificate  under  the  hand 
of  three  or  more  of  his  Majesty's  principal  officers  or 
commissioners  of  the  navy,  ordnance,  or  victuallers,  ex- 
pressing the  numbers,  qualities,  or  weights  of  such 
goods  as  he  or  she  shall  then  be  indicted  for,  and  the 
occasion  and  reason  of  such  goods  coming  to  his  or  her 
hands  or  possession. 

The  39  &  40  Ceo.  3,  c  89,  s.  1,  enacts,  that 
every  person  or  persons  (such  person  or  persons  not 
being  a  contractor  or  contractors,  or  employed  as  in  the 
said  recited  Act  of  the  ninth  and  tenth  years  of  the 
reign  of  King  William  the  Third  is  mentioned)  who 
shall  willingly  or  knowingly  sell  or  deliver,  or  cause  or 
procure  to  be  sold  or  delivered  to  any  person  or  persons 
whomsoever,  or  who  shall  willingly  or  knowingly  receive 
or  have  in  his,  her,  or  their  custody,  possession,  or 
keeping  any  stores  of  war  or  naval,  ordnance,  or  vic- 
tualling stores,  or  any  goods  whatsoever  marked  as  in 
the  said  recited  Acts  are  expressed,  or  any  canvas) 
marked  either  with  a  blue  streak  in  the  middle  or  with 
a  bine  streak  in  a  serpentine  form,  or  any  bewper,  other- 
wise called  buntin,  wrought  with  one  or  more  streaks 
of  raised  tape  (the  said  stores  of  war,  naval,  ordnance 
or  victualling  stores,  or  goods  above  mentioned,  or  any 
of  them  being  in  a  raw  or  unconverted  state,  or  being 
new  or  not  more  than  one-third  worn),  and  such  person 
or  persons  who  shall  conceal  such  stores  or  goods,  or 
eny  of  them,  marked  as  aforesaid,  shall  be  deemed  re- 
ceivers of  stolen  goods,  knowing  them  to  have  been 
stolen,  and  shall  on  being  convicted  thereof  in  due 
form  of  law,  be  transported  beyond  the  seas  for  the 
term  of  fourteen  years,  in  like  manner  as  other  re- 
ceivers of  stolen  goods  are  directed  to  be  transported  by 
the  laws  and  statutes  of  this  realm,  unless  such  person 
or  persons  shall  npon  his,  her,  or  their  trial  produce  a 
certificate  under  the  bands  of  three  or  more  of  his  Ma- 
jesty's principal  officers  or  commissioners  of  the  navy, 
ordnance,  or  victualling,  expressing  the  numbers,  quan- 
tities, or  weights  of  such  stores  or  goods  as  he,  she,  or 
they  shall  then  be  indicted  for,  and  the  occasion  and 
reason  of  snob  stores  or  goods  coming  to  his,  her,  or 
their  hands  or  possession. 

Sect  2  enacts  that  such  person  or  persons  (not 
being  a  contractor  or  contractors,  or  employed  as  afore- 
said) in  whose  custody,  possession,  or  keeping  any  of 
the  said  stores  called  canvas,  marked  with  a  blue 
streak  in  a  serpentine  form,  or  bewper,  otherwise  called 
buntin,  wrought  as  above  mentioned,  shall  be  found 
(such  canvas  or  bewper,  otherwise  called  buntin,  not 
being  charged  to  be  new  or  not  more  than  one-third 
worn),  and  all  and  every  person  or  persons  who  shall 
be  convicted  of  any  offence  contrary  to  so  much  of 
the  said  recited  Act  of  the  9th  and  10th  years  of  the 
reign  of  King  William  the  Third,  as  relates  to  the 
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making,  or  the  having  in  possession,  or  ooncealing  any 
of  his  Majesty's  warlike  or  naval  or  ordnance  stores 
marked  as  therein  specified,  shall  besides  forfeiting 
such  stores  and  the  sum  of  200/.,  together  with  costs 
of  suit  as  therein  mentioned,  be  corporally  punished  by 
pillory,  whipping  and  imprisonment,  or  by  any  and 
either  of  the  said  ways  and  means,  in  such  manner  and 
for  such  space  of  time  as  to  the  jndge  or  justices 
before  whom  such  offender  or  offenders  shall  be  con- 
victed shall  seem  meet,  anything  in  the  said  last- 
mentioned  Act,  or  in  the  before-recited  Acts  of  the  9th 
year  of  King  George  the  First,  and  the  17th  year  of 
King  George  the  Second,  to  the  contrary  thereof  in 
anywise  notwithstanding. 

Carter  for  the  prisoner. — The  case  depends  on 
the  9  &  10  Will.  3,  c  41,  s.  2,  and  the  question  is 
whether  knowledge  of  the  mark  of  the  broad  arrow  being 
on  the  stores  is  an  essential  ingredient  to  the  commis- 
sion of  the  offence  created  by  that  enactment  It  is 
submitted  that  it  is,  and  that  the  finding  of  the  jury 
on  the  second  question  entitles  the  prisoner  to  an 
acquittal,  and  that  the  finding  on  the  third  question  is 
immaterial  [Martin,  B. — Is  the  finding  on  the 
first  question  right?  The  cask  was  found  in  the  pos- 
session of  the  captain  of  the  ship.]  That  point  was 
raised  before  the  jury,  and  ought  to  have  been  reserved 
also. 

By  the  Court.  —We  can  only  take  the  case  as  stated 
to  us  by  the  judge. 

Pollock,  G.  B. — I  own  I  donbt  whether  the  prac- 
tice of  courts,  of  putting  questions  of  fact  to  the  jury 
in  criminal  cases,  and  then  pronouncing  a  verdict  of 
guilty  or  not  guilty,  instead  of  the  jury,  is  right. 
It  is  a  tort  of  special  verdict 

Cromptox,  J.— The  judge  asks  the  court  whether 
the  verdict  is  right ;  that  seems  to  involve  everything. 

Cockbubn,  C.  J.— The  question  really  is,  whether 
stores  having  been  found  in  the  prisoner's  possession 
without  his  knowledge  of  their  having  the  mark  of  the 
broad  arrow  upon  them,  any  offence  has  been  com- 
mitted. 

Cromftok,  J. — Whether  guilty  knowledge  should 
be  proved  affirmatively  on  the  part  of  the  prosecution. 

Carter.— On  thai  question  there  are  decisions  in 
favour  of  the  prisoner:  {Beg.  v.  Wtimott,  3  Cox 
Crim.  Gas.  281;  and  Reg.  v.  Cohen,  8  Cox  Crim. 
Cas.  41.) 

CoQier  (Holdsworth  and  E.  W.  Cox  with  him).— 
In  a  case  at  the  Maidstone  spring  assizes  1861, 
Wightman,  J.  ruled  that  it  was  not  necessary  to 
show  affirmatively  that  the  prisoner  had  know- 
ledge of  the  mark  of  the  broad  arrow  being  on 
the  stores.  [Pollock,  C.B.  —  Supi>ose  a  man  to 
bring  a  cask  or  a  portmanteau,  and  to  ask  permission 
to  leave  it  in  a  house,  would  the  occupier  be  within  the 
statute  because  they  might  happen  to  contain  Govern- 
ment stores  marked  with  the  broad  arrow 't  Cock- 
bubh,  C  J. — Or  if  a  man  were  to  bring  a  quantity  of 
copper  bolts  for  sale,  and  among  them  three  or  four 
marked  with  the  broad  arrow,  would  he  bo  within  the 
section  ?]  Primd  facte  if  a  man  has  possession  of  any 
stores  marked  with  the  broad  arrow,  he  is  within  the 
statute,  and  a  case  is  made  out  which  calls  on  the 
prisoner  for  an  answer.  [Cockbubn,  G.J.—Acim 
mm  fiat  renin,  nisi  mens  sit  rea,  is  the  foundation  of 
all  criminal  justice.  Crompton,  J.— Suppose  a  man 
were  to  impose  upon  another  by  putting  at  the  top 
a  quantity  of  stores  not  marked,  and  in  the  middle 
some  marked  with  the  broad  arrow,  would  the  man 
mposed  upon  come  within  the  Act  ?  If  not,  that 
supposition  seems  to  arise  upon  this  finding.]  In  such 
a  case  they  could  not  be  said  to  be  in  his  possession,  as 
he  was  not  aware  of  it  There  will  be  the  greatest 
possible  difficulty  in  protecting  the  public  stores  if  it 
is  held  that  knowledge  of  the  mark  of  the  broad  arrow 
Tiust  be  proved.    (2  East's  P.  C.  c.  16,  s.  153  ; 


2  East's  P.  C.  153,  765 ;  Reg.  v.  Banks,  1  Egp. US; 
Moretony.  Porter,  29  L.  J.  213,  M.C.)  The  intent 
of  the  statute  was  to  dispense  w»th  the  ordinary  proof  of 
guilty  knowledge  in  these  cases,  and  to  threw  on  a 
man  having  possession  of  stores  marked .  with  the 
broad  arrow  the  onus  of  showing  that  he  came  by  than 
lawfhlly. 

Cockbubn,  C.  J. — I  am  of  opinion,  on  the  owe 
as  submitted  to  us,  that  we  must  say  that  the  prisoner 
was  wrongly  convicted.      I  certainly  feel  bound  to  say 
that  there  was  evidence  upon  which  the  jury  might 
well  and  reasonably  have  been  called  upon  to  conclude 
that  the  prisoner  knew  that  the  copper  bolts  were 
marked  with  the  broad  arrow  while  in  his  poctctrion. 
But  the  jury  have  not  so  found.     And  we  must  con- 
sider the  case  now  as  if  it  had  been  proved  that  the 
deft,  was  ignorant  of  that  fact  It  has  been  contended 
that  the  mere  possession  of  stores  marked  with  the  broad 
arrow  is  sufficient  to  constitute  the  offence  within  the 
statute  of  9  &  10  Will  3,  c  41.     I  cannot  adopt 
that  view.    The  ordinary  principle  that  there  must  be 
a  guilty  mind  to  constitute  a  guilty  act  applies  to  ths 
case,  and  must  be  imported  into  that  statute,  aiit  was 
held  in  Reg.  v.  Cohen,  where  this  conclusion  of  the  1st 
was  stated  by  Hill,  J.  with  his  usual  dearaettand 
power.    It  is  true  that  the  statute  says  nothing  abort 
knowledge,  bnt  that  must  be  imported  into  the  statute. 
Many  cases  may  be  put  in  which  persons  might  haTs 
possession  of  stores,  and  in  which  it  is  dear  to  demon- 
stration that  they  misjht  be  ignorant  of  the  fact  of  their 
having  the  mark  of  the  broad  arrow  upon  them,  end 
yet  the  argument  of  the  prosecution  would  leid  to 
their  being  found  guilty.      I  quite  agree  that  the  jury 
might  well  have  come  to  another  result  in  this  one; 
bnt  they  did  not,  and  they  chose  to  act  upon  the  sn* 
Boner's  statement,  and  to  find  a  sort  of  special  ver- 
dict, to  which  we  must  apply  the  law,  and  any  that  the 
jury,  having  negatived  the  fact  of  knowledge,  the  esse 
comes  within  the  decision  of   Reg.  v.  Cohen,    We 
must  therefore  come  to  the  conclusion,  that  en  the 
finding  of  the  jury  the  prisoner  ought  not  to  hare  best 
convicted. 

Pollock,  C.B. — I  agree  with  my  Lord  Chief 
Justice  that  on  this  finding  of  this  jury  there  ought  to 
be  no  judgment  against  the  prisoner.  There  is  tboa- 
dant  evidence  on  which  the  jury  might  have  found  him 
guilty  generally,  and  I  own  that  I  think  the  jury  ought 
to  have  done  so.  But  the  jury  say  in  answer  to  the 
question,  whether  the  prisoner  knew  that  the  copper 
or  any  part  of  it  was  marked  with  the  broad  anow,uWe 
have  not  sufficient  evidence  before  us  to  show  that  he 
knew  it"  I  entirely  agree  that  knowledge  is  to  a  cer- 
tain extent  essential  to  the  crime.  I  must  again  csJl 
attention  to  the  practice  of  courts  leaving  certain  qoes- 
rions  of  fact  to  a  jury  in  a  criminal  case,  and  thai 
entering  the  verdict  according  to  the  finding  of  tie 
facts.  The  word  "guilty"  must,  in  my  judgment, 
be  pronounced  by  the  jury,  and  upon  no  set  of  frets 
sent  up  to  us,  except  in  the  shape  of  a  special  wdH 
ought  this  court  to  act  In  this  case  the  finding" 
the  jury  makes  it  quite  consistent  with  the  prisoner's 
having  an  innocent  possession  of  these  stores. 

Martin,  B.— The  question  submitted  to  this  wort  tf, 
whether  the  verdict  was  right.  I  think  it  was  wrong  « 
two  particulars.  First,  I  think  the  goods  were  net  fotw 
in  the  prisoner's  possession  at  alL  In  myjndgment 
the  9  &  10  Will.  3,  c  41,  s.  %  means  that  the  goods 
must  be  found  in  the  possession  of  the  indiridnal 
on  his  trial.  If  be  has  parted  with  the  possession  of 
them,  and  they  are  found,  as  in  this  case,  in  the  cus- 
tody of  the  captain  of  a  vessel,  I  do  not  think  he  eooW 
be  found  guilty  upon  this  enactment.  I  shooid  haw 
directed  the  jury  to  acquit  him.  On  the  other  ground 
of  knowledge  of  the  mark  I  have  no  doubt.  Theatre 
three  decisions  upon  the  point :  the  first  in  &**" 
Crown  Law,  449;  then  Res  ▼•  ^flasotf,  3  CoxCm* 
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Cts.  281 ;  and  Reg.  v.  Cohen,  all  in  favour  of  the  view 
we  adopt  I  entirely  concur  in  the  judgment  of  Hill, 
J.  in  Reg.  v.  Cohen* 

Cromptox,  J. — I  am  of  the  same  opinion.  I  also 
think  the  point  taken  bj  my  brother  Martin  that  the 
goods  most  be  fonnd  in  the  possession  of  the  individual 
on  his  trial,  a  very  serious  one.  Here  there  was  plenty 
of  evidence  that  the  copper  had  once  been  in  the 
possession  of  the  prisoner,  but  still  to  constitute  the 
offence  they  most  be  found  while  in  his  possession.  It 
is  not  necessary  to  give  any  opinion  whether  the  posses- 
sion of  a  bailee,  like  a  ship's  captain,  is  the  possession 
of  the  prisoner.  That  case  is  not  before  us  ;  the 
other  point'of  knowledge  is  the  one  that  was  really  re- 
served for  our  opinion.  It  is  sufficient  for  me  to  say  that 
I  share  in  the  doubt  of  my  brother  Martin  on  the  first 
point  On  the  other  point  I  agree  with  the  rest  of  the 
court  The  authorities  are  strong  in  support  of  our 
view,  and  I  think  it  is  right  in  principle.  The  findings 
are  consistent  with  the  prisoner's  innocence.  The  only 
difficulty  in  the  case  arises  on  the  second  finding.  The 
statute  seems  to  suppose  that  a  man  should  have  the 
means  of  judging  from  the  mark  of  the  broad  arrow 
being  upon  the  stores,  that  he  ought  to  make  proper 
inquiries,  and  not  take  it  without  so  doing.  In  this 
esse  there  is  nothing  inconsistent  with  the  prisoner's 
hiring  been  imposed  upon  by  another  party.  This  case 
falls  within  the  principle  of  the  case  decided  in  the 
Court  of  Q.  B.,  Beam  v.  Gorton,  28  L.  J.  216, 11  C, 
where  guilty  knowledge  was  held  to  be  necessary 
to  constitute  the  offence  of  sending  dangerous  goods  for 
carriage  by  railway. 

Willes,  J. — I  am  of  the  same  opinion.  The 
jury  have  not  found,  either  that  the  prisoner  knew 
that  these  goods  were  Government  stores,  or  that  he 
wilfully  shut  his  eyes  to  the  fact  I  own  I  regret  the 
opinion  that  has  been  expressed  on  another  part  of  the 
case,  viz.,  whether  these  stores  were  found  in  the  pos- 
session of  the  prisoner.  The  court  is  not  called  upon 
to  express  any  opinion  on  that  point,  and  I  am  unable 
to  concur,  as  at  present  advised,  in  that  opinion.  Pos- 
session means,  not  merely  manual  possession,  but  a 
property  in  the  thing,  though  in  the  custody  of  ano- 
ther person.  That  definition  applies  to  the  construction 
of  this  statute,  and  I  do  not  think  that  a  thing  has 
ceased  to  be  in  the  possession  of  A.  because  he  has 
taken  his  hands  off  it,  and  those  of  B.  may  happen  to 
fenpon  it.  However,  I  desire  not  to  be  understood 
as  giving  that  as  my  final  opinion  upon  the  point  My 
judgment  proceeds  on  the  other  point,  and  I  agree  with 
the  rest  of  the  court 

Cockbuet,  C.  J. — I  certainly  understood  that  the 
question  whether  the  possession  was  sufficiently  proved 
to  he  in  the  prisoner  in  this  case  was  not  part  of  the 
matter  submitted  or  to  be  adjudicated  upon  by  us.  Lest 
I  should  be  considered  as  sharing  in  the  opinion  of  my 
brother  Martin,  I  must  say  that  I  hold  a  diametrically 
opposite  opinion  upon  it  Conviction  awaked. 


Saturday,  April  27. 

(Before  Pollock,  G.  B.,  Williams,  Willes, 

Blackburn,  JJ.,  and  Wilde,  B.) 

Beg.  v.  DaVtd  Da  vies. 

AisanU— County  Court  bailiff  in  execution  of  duty— 

Warrant — Evidence  of  authority, 
upon  an  indictment  for  an  assault  upon  a  County 
Court  baUtfin  the  execution  of  his  duty,  the  pro- 
duction of  a  warrant  of  the  County  Court  judge 
for  the  apprehension  of  the  prisoner,  is  a  sufficient 
justification  of  the  act  of  the  bailiff  in  apprehend- 
ing the  prisoner,  without  proof  of  the  previous  pro- 
codings  authorising  the  warrant,  even  though  the 
judgment  be  obtained  in  one  county  and  the  war' 
rant  sent  for  execution  into  a  different  county. 
Williams,  J.  dubitante. 


Case  reserved  by  Byles,  J. 

At  the  last  assizes  for  the  county  of  Carmarthen 
David  Davies  was  indicted  for  an  assault  on  James 
Evans,  acting  in  the  execution  of  his  office  as  sub- 
bailiff  of  the  County  Court  of  Lampeter. 

The  violence  used  by  the  deft,  did  not  appear  to 
exceed  what  was  necessary  to  prevent  his  apprehen- 
sion under  the  warrant  annexed. 

It  was  objected  by  the  prisoner's  counsel,  citing 
9  &  10  Vict  c  95,  ss.  99,  104  and  114,  and  19  &  20 
Vict  c  108,  ss.  48  and  104,  that  no  neglect  or  refusal 
to  pay  appears  on  the  face  of  the  warrant ;  and  that 
the  previous  proceedings  authorising  the  warrant  were 
not  proved. 

I  reserved  these  objections,  and  any  other  objections 
apparent  on  the  face  of  the  warrant,  for  the  considera- 
tion of  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted  of  a  common  assault 
subject  to  the  foregoing  objections,  and  was  discharged 
on  bail.  J.  B.  Byles. 

The  documents  proved  at  the  trial  were  in  the  fol- 
lowing form : — 

"  55,  Warrant  of  commitment 

"  In  the  County  Court  of  (Carmarthenshire,  holdeft 
at  Llandovery. 

"No.  of  plaint,  M.  145. 

"No.  of  judgment-summons,  No.  3. 

"  No.  of  warrant,  No.  12. 

"  Between  Bees  Augustus,  pit,  and  David  Davies, 
deft 

"  To  the  high  bailiff  and  others,  the  bailing  of  the 
said  court,  and  all  peace  officers  within  the  jurisdiction 
of  the  said  court,  and  to  the  governor  or  keeper  of  the 
gaol  of  Carmarthenshire  at  Carmarthen. 

"  Whereas  the  pit  obtained  a  judgment  against  the 
deft,  in  the  County  Court  of  Carmarthenshire,  holden 
at  Llandovery,  on  the  14th  June  1859,  for  the  pay- 
ment of  4/.  13s.  6dL  for  debt  and  costs,  upon  which 
judgment  and  the  subsequent  process  issued  thereon, 
the  sum  of  51.  3#.  3d  was  at  the  date  of  the  issuing  of 
the  summons  hereinafter  mentioned  and  still  is  dne. 
And  whereas  a  summons  was  at  the  instance  of  the 
pit  duly  issued  out  of  this  court,  by  which  the  deft, 
was  required  to  appear  at  this  court  on  the  15th  June 
1860,  to  answer  such  questions  as  might  be  put  to  him 
pursuant  to  sect  98  of  the  statute  9  &  10  Vict  c  95, 
in  relation  to  such  debt,  which  summons  was  proved  to 
this  court  to  have  been  personally  and  duly  served  on 
the  deft.  And  whereas  this  court,  at  the  hearing  of 
the  said  summons,  ordered  that  the  deft,  should  be 
committed  to  prison  for  twenty-five  days  for  not  hat- 
ing satisfied  the  said  judgment  and  costs,  having  had 
sufficient  means  and  ability  so  to  do.  These  are  there- 
fore to  require  you  the  said  high  bailiff,  bailiffs  and 
others  to  take  the  deft.,  and  to  deliver  him  to  the 
governor  of  the  county  gaol  at  Carmarthen,  and  you 
the  said  governor  to  receive  the  deft,  and  him  safely 
keep  in  the  said  prison  for  twenty-five  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be  sooner 
discharged  by  due  course  of  law. 

44  Dated  25th  June  1860. 

"  Thos.  Jones,  Registrar  of  the  Court 

Amount  of  judgment  or  order £4  13    6 

Paid  into  court 0    0    0 


Amount  remaining  due........ .««,.••  4  IS  6 

Costs  of  warrant  against  the  goods  «...  0    7  6 

Costs  of  judgment-summons  and  its  hearing  0  12  3 

Poundage  for  issuing  this  warrant   0    9  0 

Total £6    2    3 

"  This  warrant  remains  in  force  one  year  from  the 
date  thereof.  This  form  to  be  applicable  to  all  judg- 
ments recovered  at  the  hearing,  or  by  default  or  by 
consent,  and  to  all  orders  witbin  the  jurisdiction  of  the 
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[Indorsed.] 
M.  145. 


Bees  Augustas! 
Llandovery, 
Innkeeper, 


N.  3. 


M 


David  Davies, 

Penswen  Uanyorwys, 

Shopkeeper. 


11 108.  High  Bailiff's  Warrant  to  Registrar  of  Foreign 

Court. 

"No.  of  plaint,  M.  145. 

N.  3. 

"  No.  of  warrant,  N.  12. 

"  In  the  County  Court  of  Carmarthenshire,  holden 
at  Llandovery. 

11  Between  Bees  Augustus,  pit,  and  David  Davies, 
deft. 

"  Whereas  the  warrant  of  commitment  hereto  annexed 
has  been  issued  out  of  this  court  against  the  body  of 
the  above-named  David  Davies.  And  whereas  the 
•aid  David  Davies  resides  ont  of  the  ordinary  jurisdic- 
tion of  this  court,  and  is  believed  to  be  within  the 
jurisdiction  of  the  County  Court  of  Cardiganshire, 
holden  at  Lampeter,  of  which  you  are  the  registrar. 
These  are  therefore  to  require  you  to  cause  the  said 
warrant  to  be  executed  within  the  ordinary  jurisdiction 
of  the  said  last-mentioned  County  Court. 

u  Dated  25tb  June,  1860. 
"  Bichabd  Gabdxob,  High  Bailiff  of  the  County 
Court  of  Carmarthenshire,  holden  at  LUndo- 
very. 
"  To  the  Registrar  of  the  County  County  of     * 

Cardiganshire,  holden  at  Lampeter.** 

Gjfard  for  the  prisoner.— The  first  objection  is  now 
abandoned,  as  the  warrant  produced  by  the  officer  fol- 
lows the  form  given  in  toe  schedule  to  the  County 
Court  Act,  19  &  20  Vict,  c  108.  It  is  contended,  how- 
ever, that  the  previous  proceedings  authorising  the 
issuing  of  the  warrant  should  have  been  proved.  This 
was  what  is  termed  a  foreign  judgment,  that  is,  a 
judgment  obtained  in  the  Cardiganshire  County  Court 
sent  for  execution  to  Carmarthenshire,  and  it  was  incum- 
bent to  show  the  power  to  make  such  an  order.  Assum- 
ing that  a  good  warrant  to  arrest  would  be  a  sufficient 
justification  in  an  action  of  trespass  against  the  officer 
acting  under  it  (Andrews  v.  Morris,  1  Q.  B.  1),  yet 
he  is  liable  for  executing  a  warrant  which  ia  objection- 
able .and  void  (CarraU  v.  Morley,  1  Q.  B.  18);  and 
it  is  further  necessary  to  show  that  the  warrant  is 
authorised  by  law :  (lb.)  More  especially  is  it  neces- 
sary to  show  the  authority  to  issue  the  warrant  where 
the  personal  liberty  of  the  subject  is  involved.  In  Rex 
v.  Tooky,  .2  Lord  fiaym.  1 296,where  a  person  assisting 
a  peace  officer  to  apprehend  a  woman  was  slain  by  one 
of  the  prisoners,  it  was  held  by  a  majority  of  the  judges 
that  it  was  manslaughter  only  if  the  woman  was  un- 
lawfully imprisoned.  This  case  is  said,  per  Alderson,  B., 
in  Warner's  case,  1  Moo.  385,  to  have  been  over- 
ruled. In  Warner's  case  interference  by  a  gamekeeper 
with  persons  found  armed  in  the  pursuit  of  game  on  the 
and*  of  an  adjoining  proprietor,  without  any  attempt 
onably  to  apprehend,  was  held  not  a  sufficient  provoca- 
,  ion  to  .reduce  a  malicious  wounding  and  killing  to  man- 
.  alaqghter.  Foster,  J.,  in  his  treatise  on  Crown  Law, 
lays  it  down  that  Tooley's  case  has  carried  the  law  in 
favour  of  private  persons  officiously  interposing  in  cases 
of  illegal  arrest  further  than  sound  reason  and  policy 
will  warrant.  .But  CarraU  v.  Morky  is  conclusive  to 
this  extent,  that  an  arrest  must  be  taken  to  be  un- 
lawful if  the  authority  for  issuing  the  warrant  is  not 
shown,  notwithstanding  that  an  officer  acting  under  it 
may  be  protected  in  a  civil  action  on  the  ground  that 
if  he  neglects  to  execute  the  writ  he  is  liable  to  an 
action.      Assuming    the    arrest  to    be   unlawful,  is 

ere  any  authority  for  saying  that  a  man  may  not 
ist   the    unlawful   apprehension   of  his  person? 


[Blackburn,  J. — In  Mackatty's  esse,  9  Co.  65,  it 
was  held  to  be  murder  to  kill  an  officer  acting  sailer 
process,  though  erroneous.]     That  doctrine  is  ioooo- 
sistent  with  the  authorities.    [Williams,  J*— M oraff 
v.  Martin,  4  Sc  N.  R.  430,  seems  at  variance  with 
CarraU  v.  Morlsy.   There,  in  an  action  of  replevin,  a 
plea  of  justification  under  the  Highway  Acs,  setting 
out  a  warrant  of  justices,  was  held  bad  for  net  shewing 
that  the  justices  had  jurisdiction  over  the  matter.  The 
case  was  elaborately  argued,  and  Tindal,  C  J.  says,  at 
p.  316 :  u  Upon  these  grounds  it  appeara  to  at  that, 
where  there  is  a  limited   authority,  and  a  lunked 
authority  only  is  given,  if  the  party  to  whom  tack 
authority  ia  given  extends  the  exercise  of  bis  juristic* 
tion  to  objects  not  within  it,  his  warrant  will  be  ao 
protection  to  the  officer  who  acta  under  it;  sad  that 
by  necessary  consequence,  where  the  officer  joatuVi 
under  a  warrant  so  granted  by  a  court  of  limited  jam- 
diction,  he  must  show  that  the  warrant  was  granted  in 
a  case  which  fell  within  auch  limited  jurisdiction.*]  In 
this  case  there  waa  nothing  to  show  jurisdiction  toissje 
the  warrant  at  all.    In  Hawk.  P.C.  bk.  1,  c  31,  a.  61, 
it  ia  said  :  "  It  seems  to  be  agreed  that  whoever  kails 
a  sheriff  or  any  of  his  officers  in  the  lawful  exaaujet 
of  a  civil  process,  as  on  arresting  a  person  on aoavisr, 
dec.  is  guilty  of  murder.    Neither  ia  it  any  eicon  to 
such  a  person  that  the  process  was  erroneous,  for  it  s 
not  void  by  being  so,  etc.    Tet  the  killing  of  sa  ofioer 
in  some  cases  will  be  manslaughter  only,  as  when  the 
warrant  gives  no  authority  to  arrest  the  party,  or  when 
a  good  warrant  is  executed  in  an  unlawful  nunaer,  fa. 
No  doubt,  where  the  process  is  erroneous  only,  it  ant 
be  set  aside  before  an  action  can  be  brought •  bet 
there  is  no  case  which  shows  that  an  arrest  under  cir- 
cumstances like  the  present  is  lawful.  [Blackbibi,J. 
— In  Rogers's  case,  Foster's  Crown  Law,  31 1,  c,  ft,  t.  8, 
where,  having  said  that  in  cases  of  arrests  upon  pro- 
cess by  writ  or  warrant,  if  the  officer  give  notice  of  ha 
authority,  and  resistance  is  made  and  he  is  lolled,  kwifl 
be  murder,  if  the  notice  was  true  and  the  proem  legaL 
Foster,  J.  goes  on  to  say  that  he  would  not  be  under- 
stood to  mean  more  than,  provided  the  process  he  not 
defective  in  the  frame  of  it  and  issue  in  the  ordinary 
course  of  justice  from  a  court  or  magistrate  hariag 
jurisdiction  in  the  case.    There  may  have  been  imp* 
laxity  previous  to  the  issuing ;  but  if  the  officer » 
killed  it  will  be  murder,  for  he  must  pay  obedience  to 
it.      It  is  sufficient  upon  an    indictment  for  tha 
murder  to  produce    the  writ  and  warrant  witaoat 
showing  the  judgment  or  decree.] 

No  counsel  appeared  for  the  prosecution. 

Car.  ooV.  wfc 

June  L— Pollock,  C.B.— We  are  of  opinion  that 
the  conviction  ought  to  be  affirmed.  The  process  of 
the  County  Court  was  aa  much  a  justification  to  the 
officer  by  virtue  of  the  County  Court  Act  as  a  writ  of 
execution  out  of  a  Superior  Court  to  the  sheriff;  and  it 
is  clear  that  the  production  of  auch  a  writ  would  bt 
sufficient  in  a  proceeding  of  this  description  for  sasanhr 
ing  the  sheriff  or  his  bailiff,  without  proof  of  the  jnsf* 
ment :  (Foster's  Crown  Law,  311.)  My  Brother  WD- 
liama  entertains  some  doubt,  upon  the  ground  that  the 
statute  seems  to  be  in  terms  confined  to  aril 
but,  upon  consideration,  we  think  that  the  true 
struotionof  it  is  that  above  stated. 


Satordagi  June  1. 
(Before  Cockbubx,  CX,  Pollock,  C.B.,  Cflox*- 
tok,  J.,  Willbs,  J.,  and  Wildb,  B.) 
Rb».  v,  Joshua  Habhalu 
Fraudulent  bailee— Treasurer  ef  a 

c*fty--20#21  Feet  c  54,  a,  4. 
A  treasurer  ef  a  money-dub 
payments  from  each 
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C.  Cas.  R.] 


Beg.  v.  Joshua  Hassell. 


[C.  Cas.  R. 


to  members.     Tkert  was  a  periodical  division  qf 
the  funds  and  profits  among  the  members: 
Held,  that  the  treasurer  could  not  be  indicted  as  a 
fraudulent  bailee  under  the  4th  section  o/  20  #  21 
VicL  c  54,  for  larceny  of  moneys  paid  in  by  a 
member. 

Case  reserved  for  the  opinion  of  this  court 

The  prisoner  was  tried  before  me  at  the  intermediate 
sessions  for  the  West  Riding  of  Yorkshire,  held  at 
Sheffield  on  the  1st  March  1861,  upon  an  indictment 
under  sect  4  of  the  20  &  21  Vict  c  54  (the 
Bailee  Act),  which  charged  him  with  stealing  the  sum 
of  2L  lis.  Id,  the  property  of  John  FarrelL 

A  second  count  charged  the  offence  as  a  simple 
larceny. 

It  was  proved  that  the  prisoner  and  a  man  named 
Richard  Shaw  agreed  early  in  Jan.  I860,  to  start 
a  money-club.  They  succeeded  in  getting  together  a 
somber  of  members,  of  whom  FarreU,  the  prosecutor, 
was  one,  and  the  club,  which  was  not  an  enrolled 
friendly  society,  continued  through  the  year  1860  to 
hold  weekly  meetings  at  a  public-house  in  Sheffield, 
oiled  the  Travellers'  Rest. 

Shaw  was  secretary,  the  prisoner  was  treasurer,  and 
they,  together  with  one  Bellhouse,  formed  the  com* 
mfoe  of  management. 

The  rules  of  the  club  were  as  follow : — "  Each 
member  had  to  deposit  weekly  a  sum  of  not  less  than 
threepence  halfpenny,  nor  more  than  thirteenpence 
halfpenny.  Members  omitting  any  weekly  payments 
to  be  subject  to  a  small  fine.  The  odd  halfpence  to  be 
expended— 1st,  on  a  feast  at  the  end  of  the  year; 
sod,  xndly,  in  payment  of  the  services  of  Shaw,  the 
prisoner,  and  Bellhouse." 

The  prisoner  alone  had  the  custody  of  all  moneys  paid 
in  by  members,  and  the  prisoner  had  authority  to  lend 
out  of  the  club  money  in  his  hands,  provided  he  first 
obtained  the  secretary's  written  consent  to  the  loan, 
funs  not  exceeding  U,  at  the  rate  of  5  per  cent 
interest,  and  several  sums  were  thus  lent  out  to  mem- 
bers within  the  year,  and  repaid  with  interest.  The 
rale  of  the  club  wan,  that  such  loans  could  only  be  made 
to  members. 

On  the  evening  of  the  24th  April  1860  the  club 
money,  which  amounted  to  39&  13#.  let.,  was  to  nave 
ban  distributed  amongst  the  members  in  this  way. 
Each  member  waa  to  receive  back  the  exact  amount  he 
bad  paid  in,  less  the  odd  halfpence  and  the  amount  of 
his  fines,  if  any.  He  was  also  to  receive,  in  addition,  to 
the  sum  he  had  deposited,  an  equal  share  of  the  total 
amount  arising  from  fines  and  from  interest  on  loans. 

The  sum  of  2L  14tf.  Id.  laid  in  the  indictment  was 
the  exact  amount  paid  by  John  FarreU,  the  prosecutor, 
mto  the  prisoner's  hands,  no  part  of  it  being  made  up 
tf  interest  or  fines.  On  the  morning  of  the  24th  Dec^ 
the  day  when  the  distribution  of  the  club  money  was 
to  have  taken  place,  the  prisoner  told  Shaw  ihathishouae 
had  been  broken  and  robbed  of  the  money  belonging  to 
the  club,  and  of  some  of  his  own.  The  prisoner 
attended  the  club  the  same  evening,  and  said  that,  if 
tone  was  given  him,  he  could  pay  20s.  in  the  pound. 

The  result  of  an  examination  of  the  prisoner's  house 
•as,  that  he  was  given  into  custody  on  a  charge  of 
stealing  the  dnb  m0ney. 

On  the  above  facts  it  wss  contended  by  the  prisoner's 
"uael,  first,  that  the  prisoner  was  not  a  bailee  of  the 
fwnof  2i  14s.  Id,  within  the  meaning  of  the  20  &  21 
***.  c  54,  as  this  money  had  been  paid  into  his  hands 
D7  the  prosecutor  in  small  sums,  in  silver  and  copper 
coins,  which  particular  coins  he  was  not  bound  to  re- 
™*  1  secondly)  that  the  prisoner  was,  together  with 
«k  other  members  of  the  committee,  trustee  of  the 
nods  of  the  club,  and  could  not  be  indicted  under  sect 
J5  thirdly,  thai  the  met  shewed  a  partnership  existing 
]*"«en  the  prsuujutui  and  ttopmaer,  wta  could  not 
•erefow  be  convicted 


I  overruled  the  objections,  and  left  the  case  to  the 
jury,  who  found  the  prisoner  guilty,  whereupon  he  was 
sentenced  to  twelve  months'  imprisonment  with  hard 
labour,  until  the  opinion  of , the  Court  for  the  Con- 
sideration of  Crown  Cases  Beserved  oouid  be  taken, 
whether  on  the  above  facts  the  prisoner  was  rightly 
convicted.  Wilson  Ovsbbno,  Chairman. 

Campbell  Foster  for  the  prisoner. — It  is  submitted 
that  the  prisoner  was  not  a  bailee  of  the  money  men- 
tioned in  the  indictment  within  the  meaning  of  the  20 
&  21  VicL  c  54,  s.  4,  which  enacts  that,  *4  if  any 
person,  being  a  bailee  of  any  property,  shall  fraudu- 
lently take  or  convert  the  same  to  his  own  use  or  the 
use  of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break:  bulk  or  otherwise  deter- 
mine the  bailment,  he  shall  be  guilty  of  larceny."  The 
word  "  bailee  "  in  that  section  must  be  construed  ac- 
cording to  its  known  legal  sense  ;  and  so  construing  it, 
the  prisoner  was  not  a  depositary  of  the  money,  which 
seems  to  come  nearest  to  the  facts  of  this  case  of  any 
of  the  kinds  of  bailment  pointed  out  in  Coggs  v.  Ber- 
nard, 1  Sm.  L.  C  82.  The  prisoner  was  not  bound 
to  return  the  particular  coins  deposited  by  the  members 
of  the  club,  but  his  duties  were  rather  Uke  those  of  a 
banker  than  of  any  other  person.  A  banker  is  not  a 
bailee  of  the  moneys  deposited  by  customers,  but  is  a 
debtor  to  his  customers  in  respect  of  their  deposits  i 
{Pott  v.  Clegg,  16  M.  &  W.  321.)  [Cromfton,  J.— 
If  anything,  the  prisoner  was  a  trustee  of  these  moneys 
under  sect.  1  of  the  statute.  Besides  these  very  moneys 
may  have  been  lent  out  to  members.]  The  interpreta- 
tion clause,  sect.  17,  shows  that  the  word  "  trustee  * 
means  a  trustee  on  some  express  trust  created  by  deed, 
will,  or  written  instrument.  This  is  not  like  Bex  v. 
Howeu\  7  C.  &  P.  325,  where  the  owner  of  a  boat  was 
employed  to  carry  wooden  staves  from  a  vessel  to  the 
shore  in  his  boat,  and  it  waa  held  to  be  a  bailment. 
[  Wiujes,  J. — Unless  a  man  is  entrusted  with  a  specific 
thing  to  be  returned,  how  can  he  steal  it?  In  this 
case  the  prisoner  has  not  stolen  the  money,  he  has 
stolen  the  debt  Wildb,  B. — If  the  argument  is 
correct  that  the  prisoner  was  a  bailee,  he  would  be 
equally  criminal  whether  he  was  ready  to  pay  with 
other  money  or  not.]  In  Reg.  v.  Hoare,  1  Fos.  & 
Fin.  647,  it  was  held,  that  a  person  employed  to  collect 
debts  for  another  did  not  thereby  become  a  bailee  of  the 
money,  not  being  bound  to  band  over  the  particular 
sum  which  he  had  received.  Reg.  v.  Garrett,  2  Fos. 
&  Fin.  14,  is  also  an  authority  to  the  same  effect. 

JU  Uatmay  for  the  prosecution. — It  is  admitted  that 
the  prisoner  was  not  a  trustee  within  the  meaning  of 
the  statute,  and  that,  unless  he  can  be  regarded  as  a 
bailee  under  the  4th  section,  the  conviction  cannot  be 
sustained.  In  embezzlement,  a  man  may  be  convicted 
of  stealing  something  not  specific.  [Willes,  J.— I 
have  heard  Lord  Wensleydale  say  more  than  once,  that 
a  servant  was  bound  to  hand  over  to  his  master  the 
particular  money  he  received  on  his  account.]  That 
cannot  be  true  in  all  instances,  as  where  a  man  is 
travelling  for  different  houses.  There  was  a  bailment 
of  this  money  to  the  prisoner  within  the  5th  head, 
locatio  operis  faciendi  There  was  something  to  he 
done  with  respect  to  it,  vis.,  the  prisoner  was  to  lend 
it  out,  &c,  and  he  was  to  receive  a  salary  for  his 
duties.  It  is  not  necessary,  in  all  cases,  that  the 
specific  thing  should  be  wturned.  In  some  cases  the 
thing  may  be  altered  by  additions,  or  the  reverse,  or 
its  nature  may  be  changed,  as  in  the  case  of  cloth  con- 
verted into  a  coat  Practically  one  sovereign'  is  the 
same  thing  as  another.  The  word  **  property"  in  the 
statute  is  to  include  any  real  or  personal  property  into 
which  the  property  which  may  have  been  the  original 
subject  of  a  trust  may  have  been  converted  or  ex- 
changed, and  the  proceeds  thereof,  and  anything 
acquired  by  such  proceeds. 
CoosBwm,  CJA-Wc  an  aU  agreed  thelitis 
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abundantly  dear  that  this  conviction  cannot  be  sus- 
tained. The  indictment  is  framed  upon  the  4th  sec- 
tion of  the  20  &  21  Viet.  c.  54,  which  applies  to 
bailees ;  and  it  is  only  necessary  to  say  that  the  word 
bailment  most  be  interpreted  according  to  its  ordi- 
nary legal  acceptation.  Understood  in  that  sense,  a 
bailment  relates  to  something  in  the  hands  of  the 
bailee  which  is  to  be  returned  in  specie,  and  does  not 
apply  to  the  case  of  money  in  the  hands  of  a  party  who 
is  not  under  an  obligation  to  return  it  in  precisely  the 
identical  coins  which  he  originally  received.  The  pre- 
sent case,  therefore,  is  not  within  the  statute. 
The  rest  of  the  Court  concurring, 

Conviction  quashed. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Thokfsov,  T.  W.  Sauhdcbs,  and  C  J.  B. 
fiJtfclBLrr,  £*qrs.,  Barriaters-at-Law. 

Wednesday,  June  \2. 
£i>Mtffft>   Smith   and  the    District  op  Tod- 

ttoitDmr,  re  Local  Qovebnxknt  Act  1858. 
Local  Government  Act  1858 — Place  within  known 
boundary^Petition  —  Order  —  Extending  Hmits— 
Order  on  appeal— Time  for  moving  for  cer* 
tsoraru 
One-tenth  of  the  inhabitants  of  a  place  having  no 
known  or  defined  boundary,  presented  a  petition 
to  the  Secretary  of  State  under  the  provision  of  the 
Local  Government  Act  1858,  defining  the  boundary 
which  they  desired  to.  form  into  a  district.  The 
Secretary  of  State  made  an  order  omitting  certain 
property  ,  and  including  certain  other  property  not 
mentioned  in  the  petition,  and  afterwards,  on  the 
16tf  Feb-,  the  Act  was  adopted.  Appeals  were 
made  under  the  18£&  section  of  the  Act,  and  on  the 
29th  April  the  Secretary  made  his  order,  declaring 
that  the  Act  should  come  into  operation  in  the 
district  defined  by  him  at  the  expiration  of 
one  month  from  that  date.  The  90th  section 
of  the  Act  provides,  that  whenever  any  resolution 
has  been  passed  in  any  place,  the  Act  shab\  at  the 
expiration  of  two  months  from  the  date  of  the 
passing  of  such  resolution,  or  in  the  event  of  an 
appeal,  at  such  time  as  may  be  mentioned  in  the 
order  made  on  such  appeal,  have  the  force  of  law 
within  such  place.  On  the  3rd  June  the  applicant, 
owner  of  property  not  included  in  the  petition,  but 
included  in  the  extended  boundaries,  obtained  a  rule 
for  a  certiorari  to  bring  up  the  order  of  the  Secre- 
tary of  State,  that  the  same  might  be  quashed,  on  the 
ground  that  there  was  no  jurisdiction  to  make  such 
order: 
Held,  per  Wightman  and  Blackburn,  JJ.,  that  the 
month  having  expired  since  the  date  of  the  Secretary 
of  State's  order  of  the  29th  April,  the  application 
was  too  late, 
Cochburn,  C.  J.  dubUante. 

This  was  a  rule  calling  upon  the  Secretary  of  State 
for  the  Home  Department  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  bring  up  an  order  of 
the  said  secretary,  bearing  date  the  15th  Jan.  1861, 
purporting  to  settle  the  boundaries  of  the  district  of 
Todmorden,  in  the  counties  of  Lancaster  and  York, 
for  the  purposes  of  the  Local  Government  Act  1858, 
with  n  view  that  such  order  should  be  quashed,  on  the 
ground  that  the  said  Secretary  of  State  had  no  power  to 
extend  the  boundaries  beyond  the  limits  mentioned  and 
defined  in  the  petition  and  plan,  signed  by  one-tenth 
of  the  ratepayers  resident  within  such  boundaries,  as 
required  by  the  16th  section  of  the  Local  Government 
Act  1858  (21  &  22  Vict  c  98). 

It  appeared  that  Todmorden  is  a  village  extending 
into  parts  of  four  townships,  and  has  no  known  or  de* 
fined  boundary.  Certain  inhabitants  wishing  to  put 
the  village  under  the  operation  of  the  Local  Govern- 


ment Act  1858,  got  up  a  petition,  denning  accurately 
by  words  and  by  a  plan  the  extent  and  limits  of  the 
boundaries  which  they  prayed  to  be  formed  into  a 
district.  The  petition  was  signed  by  one-tenth  of  tbe 
ratepayers  within  that  district,  as  required  by  the  16th 
section  of  the  Act 

The  Secretary  of  State,  after  having  sent  down  Mr 
Banger,  the  inspector  appointed  for  that  purpose, 
made  an  order  omitting  certain  properties  prayed  by 
the  petition,  but  included  and  brought  in  to  tbe  dis- 
trict certain  other  properties,  viz.,  a  corn-mill  at 
Inchfield  worth  1502.  per  annum,  belonging  to  Mr. 
Smith,  who  had  obtained  this  rule ;  a  cotton-nriU  a 
Square;  another  cotton-mill  at  Barewise,  and  a  whok 
village  of  thirty-nine  cottages  at  Square— altogitkr 
rated  at  more  than  600&  per  annum,  none  of  whk± 
properties  were  included  in  the  petition,  nor  asked  to 
form  any  part  of  the  district,  and  from  the  district  of 
which  properties  neither  one-tenth  nor  any  part  of  tbe 
ratepayers  were  petitioners,  and  it  did  not  appear  tint 
when  these  properties  had  been  brought  into  tbebotmdar; 
tbe  persons  who  signed  the  petition  would  reach  one- 
tenth  in  number  of  the  rate-payers  within  the  bom- 
dary,  including  the  properties  in  question.  On  tbe 
the  16th  Feb.,  at  a  meeting  convened  for  that 
purpose,  the  Act  was  adopted.  An  appeal  watte 
made  by  Mr.  Smith  to  the  Home  Secretary,  under  tbe 
18th  section ;  but  the  Secretary  finding  he  could  art 
legally  set  aside  his  own  order,  however  irregular,  tbe 
appeal  on  that  ground  was  withdrawn,  and  mltanttdj 
the  appeals  were  dismissed  on  the  29th  April  laa\ 
when  the  Secretary  of  State  ordered  that  the  Act 
should  come  into  operation  in  the  said  district  « 
month  after  that  date.  Under  these  chnnastuKB, 
Mr.  Smith  had  obtained  the  present  rule. 

Manisty,  Q.C.  (  Wdsby  with  him)  now  showed  em*. 
— When  tiie  steps  are  adopted  laid  down  bj  the  Act, 
as  necessary  to  put  the  Secretary  of  State  in  motto, 
it  is  for  him  to  define  the  boundaries,  and  then  it  a 
for  the  inhabitants  to  adopt  them.  The  affidavits  a 
answer  show  that  the  petition  was  signed  by  one- 
fifth  of  the  ratepayers  residing  within  the  botmdirio 
of  the  Todmorden  dictrict  as  settled  by  the  Home  Secre- 
tary. The  17th  section  of  the  Act  gives  a  powerof  appeal 
by  petition  against  the  resolution  to  adopt  the  Act,  but 
no  such  appeal  has  here  been  had.  [Cocuuicr,  CJ. 
— I  cannot  help  thinking  that  you  do  not  satisfy  the  re- 
quirements of  the  Act,  which  says  the  assent  of  one- 
tenth  within  the  boundary  shall  be  necessary,  by  tabu 
the  assent  of  some  persons  beyond  that  boundary;  tbe 
Secretary  may  limit,  that  is  to  say,  give  something  ks, 
but  can  he  give  more  without  interfering  with  that 
provision  ?  Wigrtmait,  J.— Besides,  as  in  the  v+ 
sent  case,  a  man  beyond  the  boundary  finds  himffli 
within  it  without  having  been  consulted.]  The  M* 
section  of  the  Act  makes  the  order  of  the  Secretary* 
State  binding.  The  order  of  the  Secretary  of  State  a 
the  appeal,  dated  29th  April  1861,  says  that  the  Isol 
Government  Act  1858  shall,  within  one  month  fens 
the  date  thereof,  have  the  force  of  law  within  *v* 
district  And  the  20th  section  says,  that  in  tbe  etest 
of  an  appeal  the  Act  shall,  at  such  time  as  may  be 
mentioned  in  the  order  made  on  such  appeal,  hire  tae 
force  of  a  law  within  such  place.  The  appucinin* 
stand  or  fall  by  his  appeal 

Wheeler,  Serjt  {Aspinatt  with  him)  wascdedn 
in  support — The  order  is  wholly  and  radically  bad ; * 
is  made  without  jurisdiction.  [Cockbukjc,  C.J~ 
Tour  application  for  the  rule  had  reference  to  the  l«a 
and  19th  sections ;  but  then  we  come  to  the  t&* 
how  do  you  get  over  that?  The  order  has  been  mafc 
and  tbe  time  mentioned  in  it  has  expired]  Tbe^*' 
ditions  precedent  have  not  been  properly  compbed 
witri,  therefore  the  later  proceedings  are  mdfcctoal  aid 
void.  Jurisdiction  cannot  be  acquired  or  exceei^  * 
must  be  shown  on  the  face  of  the  proceedings,  *»  u 
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the  facts  be  wrongly  set  forth  they  may  be  rectified  by 
sfdsvit.  Hie  Secretary  of  State  had  power  to  fix  a 
boundary  co-extensive  with,  or  of  less  extent  than  that 
named  in  the  petition,  but  he  had  no  power  to  go 
bejood.  The  1 6th  section  must  be  read  with  reference 
to  the  other  parts  of  the  Act,  and  the  preliminary  orfler 
being  defective,  the  subsequent  order  is  of  no  avail. 

Wightman,  J. — I  am  of  opinion  that  this  rale  ought 
to  be  discharged.  It  may  be  that  the  Secretary  of 
Stats  has  been  somewhat  irregular  in  settling  the  boun- 
dary of  this  district,  although  the  Act  gives  him  power 
either  to  dismiss  the  petition  or  make  an  order  as  to 
the  boundaries  of  the  place,  and  it  is  a  question  whether 
be  might  not,  under  that  authority,  do  what  he  has 
hen  done.  But  the  vote  adopting  the  Act  was  either 
good  or  bad.  Then  the  20th  section  says,  whenever 
any  resolution  adopting  this  Act  has  been  passed  in  any 
place,  this  Act  shall,  at  the  expiration  of  two  months 
from  the  date  of  the  passing  of  such  resolution,  or  at 
nch  time  as  may  be  mentioned  in  the  order  made  on 
appeal,  have  the  force  of  law  within  such  place ;  there- 
fore, when  the  vote  adopting  the  Act  is  unappealed 
against,  it  becomes  law  after  two  months.  But  here 
the  motion  was  not  made  for  more  than  a  month  after 
the  dismissal  of  the  appeal ;  the  order  of  the  Secretary 
was  made  on  the  29th  April,  in  which  he  declared  that 
the  Act  should  come  into  operation  in  the  district  at 
the  expiration  of  one  month  from  that  date,  and  the 
motion  for  this  rule  was  made  on  the  3rd  June. 
Looking  at  that  section,  it  seems  to  me  that  the  time 
has  passed,  and  that  now  it  is  too  late  to  question  this 
order. 

Blackburn,  J.— I  am  of  the  same  opinion.  The 
16th  section  says  that  any  place  not  having  a  known 
or  defined  boundary,  may  petition  one  of  her  Majesty's 
Secretaries  of  State  to  settle  its  boundary  ;  that  the 
petition  shall  state  the  proposed  boundaries  of  the 
place,  and  shall  be  signed  by  one-tenth  of  the  rate- 
payers resident  within  such  boundaries.  Now  that 
nems  to  imply  that  the  petitioners  are  to  point  out 
the  boundaries,  but  then  it  is  for  the  Secretary  of 
State  to  settle  them.  Then  in  the  fifth  paragraph  of 
the  section,  the  Secretary  of  State  may  "make 
orders  as  to  the  boundaries  ;w  that  would  seem 
that  he  might  alter  them.  Here  the  objection 
is,  that  he  has  increased  the  limit  of  the  boun- 
dary; on  that  I  give  no  judgment  either  way.  I 
am  not  convinced  that  he  has  or  has  not  such 
power ;  but  the  present  application  is  out  of  time. 
Whilst  the  order  stood  which  mentioned  this  place 
with  a  defined  boundary,  the  ratepayers  might  proceed 
to  adopt  the  Act,  and  it  seems  that  on  the  16th  Feb. 
a  meeting  was  duly  convened  for  that  purpose,  at  which 
a  resolution  was  carried  to  that  effect ;  then  an  appeal 
*u  entered,  and  on  the  29th  April  the  Secretary  of 
State  made  his  final  order,  directing  the  Act  to  operate 
at  the  expiration  of  one  month  from  that  date.  The 
20th  section  says  that  after  two  months  from  the  date 
°f  the  resolution,  or  in  the  event  of  an  appeal  then 
*t  such  time  as  may  be  mentioned  in  the  order  made 
on  that  appeal,  the  Act  shall  have  the  force  of  law  in 
nch  place.  Now  the  motion  for  this  rule  was  made 
<n  the  3rd  June,  and  therefore  I  think  that,  as  the  ap- 
peal was  dismissed  on  the  29th  April,  and  an  order 
then  made  directing  the  Act  to  come  into  opera- 
tion at  the  expiration  of  one  month  from  that 
date,  the  time  had  passed,  and  the  Act  had  the 
force  of  law  in  the  district  It  is  therefore  now  too 
late  to  come  for  a  certiorari,  and  on  that  ground  alone 
1  decide. 

Cockbubn,  CJ.— I  entertain  very  serious  doubts 
whether  it  is  competent  for  a  Secretary  of  State  to  ex- 
tend the  area  of  a  proposed  district  beyond  the  boun- 
daries mentioned  in  the  petition ;  but  although  it  is 
^unnecessary  to  decide  that,  I  am  desirous  that  that 
question  should  be  kept  quite  open  for  our  considera- 


tion if  the  question  should  arise  again,  and  the  matter 
is  brought  before  us  in  time.  On  the  other  question  I 
can  only  say  that  my  mind  is  not  satisfied  that  the  pro- 
visions referred  to  meet  the  present  case.  I  think 
there  is  considerable  doubt  whether  they  apply,  and. 
whether  the  whole  proceedings  do  not  fail  in  conse- 
quence of  the  illegality  in  fixing  the  boundaries.  I  how- 
ever merely  desire  to  express  ray  doubts,  and  will  not 
delay  the  decision  of  the  case ;  neither  do  I  desire  that 
any  doubt  I  may  entertain  should  prevent  this  rule 
being  discharged. 

Croker,  attorney  for  Mr.  Smith. 

Rule  discharged. 


OOUBT  OF  COMMON  BENCH. 

Reported  by  Dahibi.  Thomas  Evaxs  and  W.  MATD,Ksars.% 

Bacrlstera-at-Law. 

Monday,  May  27. 
Pubmkll  v.  The  Wolverhaxptojt  Waterworks 

Company. 
Wolverhampton   Waterworks — Express  enactment  in 

private  Act  not  repealed  by  public  Act. 
In  1845  an  Act  of  Parliament  (8  £  9  Vict.  c.  135) 
teas  passed  for  supplying  the  town  of  Wolverhampton, 
with  water,  no  mention  being  made  m  the  Act  as  to 
the  water  being  laid  on  at  high  pressure,    in  1855 
a  new  Act  (18  £  19  Viet,  c  151)  was  passed  for 
the  same  purpose,  which  by  its  first  section  enacted 
that  the  Waterworks  Clauses  Act  \S47, should  be  in- 
corporated in  it,  sect.  42  of  which  Act  enacted  that 
all  the  pipes  to  which  fire-plugs  should  be  fixed  should 
be  kept  at  high  pressure,  the  company  being  liable 
to  a  penalty  oflQl.  for  non-performance.    By  sect, 
50,  however,  of  the  new  Act,  it  was  provided  that 
the  water  to  be  supplied  from  any  pipe  of  the  com-* 
pany  need  not  be  laid  on  at  high  pressure. 
In  1856  the  two  companies  became  amalgamated,  by 
an  Act  entitled  the    Wolverhampton    Waterworks 
Transfer  Ad,  in  which  the   Waterworks  Clauses 
Act  was  incorporated. 
A  fire  having  taken  place,  and  there  not  being  a  suffi- 
cient supply  of  water,  the  complainant,  on  behalf  of 
the  corporation,  obtained  a  summons  against  the 
company,  and,  upon  the  hearing,  the  magistrate  de- 
cided that  the  company  were  not  bound  to  keep  the 
water  on  at  high  pressure,  as  the  General  Act 
was  expressly  varied  and  repealed  by  sect.  40  of  the 
Wolverhampton  New   Waterworks   Act,  and  the 
Court 
Meld,  upon  an  appeal  from  that  decision,  that  the 
magistrate  was  right. 

Caje  stated  by  the  stipendiary  magistrate  of  the 
borough  of  Wolverhampton. 

The  complainant  alleged  that  after  the  making  and 
passing  of  the  Waterworks  Clauses  Consolidation  Act 
1847,  and  the  Wolverhampton  New  Waterworks  Act 
1855,  the  defts.,  and  at  the  time  of  committing  the 
offence  thereinafter  mentioned,  had  certain  main  and 
other' pipes  belonging  to  them  in  the  town  and  parish 
of  Wolverhampton,  in  the  said  county  of  Stafford, 
within  the  limits  of  the  last-mentioned  Act,  for  the 
supply  of  water  according  to  the  provisions  of  the  said 
Acts,  and  had  certain  fire-plugs  fixed  thereto  for  the 
supply  of  water  for  extinguishing- fire,  according  to  the 
provisions  of  the  said  Acts ;  yet  that  the  defts.,  on  the 
10th  Oct  1860,  did  not  keep  charged  with  water 
the  said  pipes  so  belonging  unto  them,  and  to  which 
fire-plugs  were  so  fixed,  in  the  town  and  parish  afore- 
said, within  the  limits  aforesaid,  but  then  and  there 
wholly  neglected  so  to  do,  though  not  prevented  from 
so  doing  by  frost,  unusual  drought,  or  unavoidable 
cause  or  accident,  or  during  necessary  repairs. 
A  penalty  of  10/.  attaches  to  the  offenoe. 
The  complainant  relied  upon  the  provisions  of  tho 
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following  statutes,  8  &  9  Vict  c  135  (the  Wolver- 
hampton Waterworks  Act)  ss.  53,  54,  55,  68  and  69. 
Also  the  Waterworks  Clauses  Consolidation  Act  1847 
(10  Vict,  c  17),  particularly  ss.  1,  35,  42, 43,  and  85. 
Abo  the  Wolverhampton  New  Waterworks  Act  1855 
(18  &  19  Vict  c.  151),  the  first  section  of  which  enacts 
that  "The  Company's  Clauses  Consolidation  Act 
1845,  the  Lands  Clauses  Consolidation  Act  1845,  and 
the  Waterworks  Clauses  Act  1847  shall,  except  as 
herein  otherwise  provided,  he  incorporated  with  and 
form  part  of  this  Act"  Also  the  Wolverhampton 
Waterworks  Transfer  Act  1856  (19  &  20  Vict  c  57), 
particularly  ss.  3,  6, 16  and  17. 

The  complainant  contended  that  as  to  ooe  of  the 
ideft's  pipes,  to  which  there  was  a'  fire-plug  fixed, 
mamely,  the  one  in  Temple-street,  if  it  was  supplied 
•with  water,  yet  that  the  water  was  not  laid  on  under  a 
sufficient  degree  of  pressure  to  satisfy  the  requirements 
•of  sections  35  &  42  of  10  Vict  c.   17  ;   and  he  also 
•endeavoured  to  prove  that  as  to  another  pipe  to  which 
a  fire-plug  was  fixed,  namely,  the  one  in  Church-street, 
there  was  no  water  in  it  on  the  night  in  question,  until 
the  service-cock  in  Ablow-street  was  turned,  and  the 
pipes    thus    filled    and    put    under   high    pressure. 
The  complainant  also  contended  that  by  the   Wol- 
verhampton Waterworks  Transfer  Act  1856,  whereby 
the  works  of  the  Wolverhampton  Waterworks  Com- 
pany  m  the*  last  mentioned  Act,  called    "the    old 
company,"  were  transferred  to  the  Wolverhampton  New 
Waterworks  Company,  and  which  last-mentioned  Act, 
also  by  sect.  3,  incorporated  the  Waterworks  Clauses 
Act  1847  therewith,  without  restriction  as  applicable 
to  both  undertakings,  which,  according  to  their  pre- 
amble, were  to  be  worked  as  one  undertaking.     The 
new  company  had  become  liable  to  all  the  duties  and 
obligations  to  which  the  old  company  were  subject,  con- 
sequently, that  sect  40  of  the  New  Waterworks  Com- 
panies* Act  was  in  effect  repealed. 

The  defts.  contended  that  they  were  not  subject  to 
the  provisions  of  sect  42  of  the  10  Vict  c.  17,  because 
in  that  respect  such  last  mentioned  Act  was  expressly 
varied  and  accepted  by  sect  40  of  the  Wolverhampton 
New  Waterworks  Act  1855  (13  &  14  Vict  c  74); 
and  therefore  that  they  were  not  required  to  keep  the 
water  under  the  pressure  mentioned  in  sect  35  of 
the  10  Vict  c  17.  They  also  contended  that  the 
Wolverhampton  Waterworks  Act  1845.  did  not 
apply;  and  that,  if  it  did,  it  did  not  impose 
any  penalty  for  the  offence  charged,  and  the  same 
having  passed  before  the  Waterworks  Clauses  Act 
1847,  there  was  nothing  in  the  latter  Act  which  could 
form  part  of,  or  be  incorporated  with,  the  former  Act ; 
that  the  expression  "  special  Act n  in  the  Waterworks 
Clauses  Act  1847,  was  by  sect.  2  of  that  Act  construed 
to  mean  any  Act  which  should  thereafter  be  passed 
authorising  the  construction  of  the  waterworks,  and 
inasmuch  as  the  Wolverhampton  Transfer  Act  1856  is 
not  a  special  Act  for  the  construction  of  waterworks, 
there  was  nothing  in  that  Act  to  render  the  defts. 
liable  to  a  penalty.  They  also  argued  that,  if  they 
kept  their  mains  and  pipes  constantly  charged  with 
water,  they  must  of  necessity  keep  the  water  on  at 
high  pressure,  which,  as  they  contended,  was  not  re- 
quired of  them.  It  is  admitted  that  the  works  of  the 
old  company  liave  become  entirely  rested  in  the  new 
company. 

The  magistrate  found,  amongst  other  things,  that 
the  40th  section  of  the  Wolverhampton  New  Water- 
works Act  1855  was  not  repealed  by  the  Wolverhamp- 
ton Waterworks  Transfer  Act  1856,  and  that  the  defts. 
were  therefore  not  compellable  to  keep  their  mains  and 
pipes  charged  with  water  under  the  pressure  men- 
tioned in  sect  85  of  the  10  Vict  c  17,  and  that  the 
defts.  were  not  bound  to  keep  water  laid  on  in  their 
pipes  and  mains  under  a  decree  of  pressure  as  enacted 
by  the  general  Act  of  1847,  as  that  Act  was  expressly 


varied  and  repealed  by  the  40th  section  of  the  Wol- 
verhampton New  Waterworks  Act  1855. 

Tomlinson  appeared  for  the  app^  and  cited  Tit 
Lanctuhire  and  Yorkshire  Railway  Company  v.  JSenu, 
1 5  Beav.  322. 

J.  J,  Fowtll  for  the  respe. 

Erle,  C.J. — The  question  raised  before  the  justice 
of  the  peace  was  whether  the  company  were  bound  to 
keep  the  water  in  their  pipes  at  high  pressure.   The 
magistrate  has  found  that  they  were  not  bound  to  do 
so,  and  I  am  of  opinion  that  he  was  right;  the  cue 
states  that  the  town  was  supplied  by  two  companies, 
the  old  and  the  new.     I  have  looked  at  both  the  Acts, 
and  I  am  clearly  of  opinion  that  the  old  company  was 
not  under  any  obligation  to  keep  the  waytr  in  their  pipe* 
at  high  pressure ;  and  the  new  company  an,  bj  sect. 
40  of  this  Act  expressly  exempted ;  therefore,  down  to 
the  passing  of  the  Transfer  Act,  when  the  old  and  the 
new  company  became    amalgamated,   neither   com- 
pany were  under  any  obligation  to  keep  the  wafer 
on   at  high  pressure  as  contended  for  the  bj  the 
complainant     Now,  as  to  the  Act  of  19  &  20  Vict 
c.  57,  which  is  the  Transfer  Act,  sect  3  of  that  Act 
says    that     the  Waterworks    Clauses   Act    1847  .'s 
to  be  incorporated  in    it;    and    sect  43  of  that 
Act  enacts  that  the  pipes  are  to  be  charged  under 
high  pressure  ;  but  that  Act  provides  that  soy  special 
Act  may  vary  it,  but  it  is  incorporated  without  nri»- 
tion  or  exception.     I  think  there  is  a  great  deal  in  Mr. 
Powell's  argument,   that    these   public  Acts  do  not 
repeal  sections  of  other  private  Acts  except  by  expre* 
enactment,  and  that  where  there  is  an  express  proviso 
in  a  private  Act,  it  is  not  to  be  repealed  by  a  pobEc 
Act ;  if  the  Legislature  had  intended  to  repeal  these 
private  Acts  they  might  have  done  so,  but  I  think  they 
have  not,  nor  intended  to  repeal  it.     The  effect  of  the 
Transfer  Act  is  to  annihilate  the  old  company,  and  to 
merge  it  in  the  new,  and  the  new  company  are  by  their 
own  Act  exempted  from  keeping  the  water  on  athiga 
pressure,  and  therefore  my  judgment  must  be  fox 
the  reaps. 

Williams,  J. — I  am  of  the  same  opinion,  a4 
quite  concur  with  what  has  fallen  from  my  Lord,  ad 
think  that  sect  40  of  the  new  company's  Act  has  not 
been  repealed.  Mr.  Tomlinson  has  argued  that  » 
obligation  has  been  cast  on  the  old  company  by  their 
amendment  Act,  but  I  think  in  this  he  has  failed;  his 
argument  turns  upon  whether  the  words  "  recital  Act 
mean  the  Waterworks  Clauses  Act  I  am  of  opinion  that 
they  have  not  that  meaning,  and  that  the  only  "  recital 
Act "  is  The  Wolverhampton  original  Waterworks  Act 
Sect.  1 5  of  the  Transfer  Act  no  doubt  casts  the  sameoWi- 
gation  on  the  new  company  as  the  old  had,  and  therefore 
they  are  bound  to  do  the  same  as  the  old,  and  the 
app.  has  failed  to  show  that  any  such  obligation  v  to 
the  old  ever  existed. 

Willes  and  Byles,  JJ.  concurred. 

Judgment  for  original  rtsp. 
Attorneys  for  defts.,  Gregory,  Bowdift  and  Stir- 
row* 


Thursday,  June  6. 
Taylor  (app).  v.  Humphreys  (rwp.). 

JnnJcteper— Supplying  refreshments  darky  kasn  */ 
Divine  service  on  Sunday— \S  £19  Yict.e.  IKS 
s.  2—"  Traveller." 

Three  persons  wfto  Had  walked  from  Birmmgbn,  a 
distance  of  four  miles,  catted  at  anion  bet***** 
hours  of  three  and  Jive  o'clock  on  Smndny  oJter*>** 
and  demanded  refreshment,  stating,  m  reply  totk 
landlord,  that  they  were  travellers.  They  vert  ad- 
mitted, and,  after  smoking  and  arinUng  the*,  fr> 
of  them  returned  on  foot,  and  the  third  by  an  «*»■ 
bus  to  Birmingham, 

On  information  laid  the  magistrates,  couiderins^ 
the  men  had  walked  the  said  distance  fir* 
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Taylor  v.  Humphreys. 
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or  exercise  only,  and  were  therefore  not  travellers 

within  the  18  $  19  Via.  c  118,  s.  2,  convicted  the 

landlord: 
Held,  thai  the  conviction  was  wrong,  the  men  being 

travellers  within  the  exception  in  sect.  2,  following 

Atkinson  y.  Sellers,  28  U  J.  72,  C.  P.  $  82  L.  T. 

Rep.  178. 

This  wm  a  special  case,  stated  for  the  opinion  of 
this  court,  under  20  &21  Vict  c.  48. 

Cue. — At  a  petty  session*  held  at  King's-heath,  in 
the  county  of  Worcester,  on  the  5th  April  1861, 
Echard  Taylor,  licensed  victualler,  carrying  on  business 
at  a  place  sailed  Aleester  Lane's-end,  appeared  before 
the  undersigned  James  Lloyd,  Richard  William  John- 
Ma  and  Thomas  Lanes,  Eaqrs.,  three  of  her  Majesty's 
jostiocs  of  the  peace  for  the  said  county,  in  answer  to 
an  information  under  the  18  &  19  Vict,  a  118,  a.  2, 
charging  him  with  having,  on  Sunday,  the  24th  March 
then  last,  at  the  parish  of  King's  Norton,  in  the 
■aid  county,  and  otherwise  than  to  a  traveller 
sr  lodger  therein,  kept  open  his  house  and  pre- 
mises for  the  sale  of  wines,  spirits,  beer  and  other 
fermented  and  distilled  liquors,  between  three  and 
five  o'clock  in  the  afternoon,  contrary  to  the  statute  in 
that  ease  made  and  provided.  It  was  proved  that  at 
a  quarter-past  fourVclock  in  the  afternoon  of  the  day 
mentioned  m  the  information,  five  men  were  in  the 
boose  of  the  deft,  drinking  ale  and  smoking ;  that  one 
of  the  men  was  the  driver  and  another  the  conductor 
tf  a  public  omnibus  which  runs  several  times  daily  from 
Birmingham  to  the  deft.'*  bouse  and  back,  plying  for 
passengers  on  its  way,  and  which  had  been  driven  there 
that  afternoon  as  usual ;  that  the  three  other  persons 
had  walked  from  Birmingham  that  afternoon  and  called 
at  the  defVs  house,  a  distance  of  four  miles,  and  after- 
wards returned  thence  to  Birmingham,  two  by  tbe 
omnibus  and  the  third  on  foot ;  that  the  deft,  asked 
these  three  persons  if  they  were  travellers,  and  ad- 
mitted them  on  receiving  answers  in  the  affirmative. 
The  deft  contended  that  the  five  men,  having  come  a 
distance  of  four  miles  from  their  homes,  were  travellers 
within  tbe  meaning  of  the  statute,  whether  for  business 
«  for  pleasure.  We,  however,  considered  that  the 
three  men  not  connected  with  the  omnibus,  having 
merely  walked  the  above-mentioned  distance  from 
their  homes  for  amusement  or  exercise,  were  not 
travellers  within  the  meaning  of  the  statutes,  and 
that  it  was  not  the  intention  of  the  Legislature  to 
throw  open  public  houses  on  Sundays  to  persons  living 
within  a  few  miles,  and  who  might  choose  to  walk  or 
ride  there  for  pastime,  and  fined  the  deft,  in  the  miti- 
gated penalty  of  Is.  and  costs. 

Tbe  deft,  being  dissatisfied  with  the  decision,  re- 
quested us  to  sign  and  state  a  special  case  for  the  con- 
sideration of  one  of  her  Majesty's  courts  of  law  at 
Westminster,  which  we  hereby  do  accordingly. 

Jambs  Lloyd. 
Richard  Wm.  Johnsok. 
Thomas  Laxb. 

tfoyet,  Seijt  for  the  app. — Tlie  question  here 
arises  under  18  &  19  Vict.  c.  118,  s.  2,  and  the  con- 
sideration of  the  enactment  in  this  section  has  been 
recently  entertained  by  the  court  in  the  case  of  Atkinson 
i.8dUre,  5  C.  B.  N.S.,  442;  28  L.J.  72,  C.  P.  ; 
jJur.ftS.  21 ;  32  L.  T.  Rep.  178.  The  present  case  is 
precisely  like  that,  unless  the  court  will  hold  there  is  a 
<hstinction  between  pedestrians  and  persons  riding  in 
an  omnibus.  Here  the  innkeeper  is  found  to  have 
tsked  the  persons  whether  they  were  travellers,  and  was 
*oswcred  that  they  were.  Kow,  if  the  innkeeper 
makes  such  inquiry  bona  fide  of  strangers,  and  believes 
the  answer,  he  is  clearly  not  liable.  What  can  he  do 
more  ?  The  true  test  is,  whether  the  person  asking 
fur  refreshment  is  a  resident  or  a  stranger  to  the  place. 
A  person  who  goes  away  some  distance  from  his  home 
*  a  traveller,  it  matters  not  whether  he  has  walked  or 
[Mao.  Cas.] 


ridden.  Indeed,  a  man  who  walks  needs  refreshment 
more  than  one  who  rides.  The  justices  held  that  the 
driver  and  conductor  of  the  omnibus  were  to  be  re- 
garded as  travellers  within  the  exception  in  the 
statute. 

JTeoMoontra.-— The  effect  of  the  case  of  Atkinson 
v.  Sellers  has  not  been  considered  as  closely  by  Hayes, 
Serjt  as  he  usually  scrutinises  cases.  Tbe  court  there 
said  that  the  justices  were  not  bound  to  convict.  The 
case  finds  that  the  men  went  into  the  house,  not  for  re- 
freshment, but  to  smoke  and  drink.  Now,  drinking 
might  be  refreshing  and  necessary,  bnt  smoking 
is  not.  The  object  of  the  statute  was  to  prevent 
public-houses  becoming  "  boosing  kens  "on  Sunday.— 
[Erle,  C *J. — It  is  the  animus  with  which  the  publican 
opens  his  door  which  makes  him  liable  to  be  fined.] 
There  are  two  offences  pointed  at  by  the  second  section 
—keeping  open  the  house  to  sell,  and  then  selling. 
[Erlb,  C.J.— -It  is  the  same  idea  expressed  in  two 
forms  of  words.]  It  is  not  enough  that  the  men  told 
tbe  landlord  they  were  travellers :  the  landlord  of  a 
public-house  is  not  to  set  tbe  statute  at  defiance  by 
simply  putting  the  question,  "  Aye  or  no,  are  you  a 
traveller?*  It  is  a  fact  found  by  the  justices  that 
these  men  went  to  tbe  inn  for  pastime  and  were  there 
drinking  and  smoking.  They  cannot,  therefore,  be 
regarded  as  travellers  within  the  meaning  of  this  Act. 

Eblr,-  C.J. — This  was  an  appeal  against  the  con- 
viction of  a  licensed  victualler  by  justices,  for  keeping 
open  his  house  for  the  sale  of  beer,  and  for  selling  beer  to 
persons,  not  travellers,  between  the  hours  of  three  and 
five  o'clock  on  Sunday  afternoon.  We  are  extremely 
desirous  to  give  effect  to  the  intention  of  the  Legisla- 
ture to  prevent  public-houses  from  being  kept  open 
during  the  hours  of  divine  service  on  Sundays,  by  which 
allurement  persons  are  enticed  away  from  church  who 
otherwise  might  be  there,  and  we  are  also  anxious,  so 
far  as  we  can,  to  give  full  effect  to  the  intention  of  the 
magistrates  to  prevent  the  population  of  towns  resorting 
to  places  a  small  distance  off  where,  during  the  pro- 
hibited hours,  they  may  smoke  and  drink.  But  we 
think  that  the  facts,  as  found  in  the  case,  and  on  which 
the  justices  convicted,  do  not  authorise  a  conviction. 
The  persons  whom  he  admitted  to  his  house,  and  to 
whom  he  gave  refreshment,  had  walked  from  Birming- 
ham a  distance  of  four  miles,  and  demanded  refreshment, 
stating  in  answer  to  the  innkeeper's  inquiry  that  they 
were  travellers,  upon  this  he  admitted  them;  they 
afterwards  returned  to  Birmingham,  two  on  foot  and 
one  by  an  omnibus.  Now,  if  either  for  business  or 
pleasure  these  men  went  such  a  distance  into  the 
country,  they  would  I  think  be  within  the  exception 
in  the  statute.  I  do  not  think  that  the  Legislature 
intended  to  prohibit  the  giving  refreshment  to  such 
persons  in  such  a  case  as  the  present  In  giving 
this  judgment  we  are  guided  by  the  decision  of  this 
court  in  Atkinson  v.  Sellers.  It  is  impossible  to  mis- 
take the  tenor  of  that  judgment ;  it  seems  to  me  to 
lay  down  that  when  a  person  comes  from  a  town  dis- 
tant some  five  miles  off,  and  refreshment  is  given  to 
him  as  a  traveller,  he  is  within  the  exception  in  the 
statute,  and  falls  under  the  description  of  a  traveller 
within  the  meaning  of  the  Act  of  Parliament 

Williams,    Willes   and  Byles,  JJ.  concurred 
without  giving  judgment. 

Stevenson,  CookVcourt,  for  Suckling,  Birmingham, 
attorney  for  app. 

Judgment  for  the  app.,  conviction  reversed. 
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Chan.]      Ecclesiastical  Commissioners  v.  Vestry  of  St.  James,  &cm  Glerkbswell.     [Chas. 


COTJBT  OF  APPEAL  IN  CHANCERY. 

Reported  by  C.  H.  Kxkxb  and  Thomas  Bbooksbaxk, 
Ksqrs.,  B&rristers-at-Law. 

Saturday,  May  25. 
(Before  the  Lord  Chancellor  (Campbell). 
The  Ecclesiastical  Commissioners  fob  England 
and  Coubtenat  v.  The  Vestry  of  the  Parish 
of  St.  James  and  St.  John,  Clerkenwell. 
Ecclesiastical  Commissioners — Erection  of  church— 
Metropolis  Local  Management  Act — "  Line  of  build- 
ings in  a  street* 
The  Ecclesiastical  Commissioners  having  acquired  a 
site  fir  the  erection  of  a  church  within  one  of  the 
metropolitan  districts,  the  church  teas  built,  and  had 
been  raised  six  feet,  token  the  vestry  of  the  district 
interfered,  alleging  that  the  building  was  being 
erected  several  feet  beyond  "  the  regular  line  of 
buildings"  in  the  street.  An  application  was  made 
for  the  consent  of  the  Metropolitan  Board  of  Works, 
which  was  refused.  The  erection  being  attempted  to 
be  continued,  the  vestry  pulled  down  part  of  the 
building,  and  the  Commissioners  thereupon  fled  a 
bill  for  an  injunction.  Stuart,  V.C.,  held  that  upon 
the  construction  of  the  Metropolis  Local  Manage- 
ment Act,  18  o>  19  Vict.  c.  120,  s.  143,  and  the 
Amendment  Act,  19  o>  20  Vict.  s.  3,  the  powers  of  the 
Ecclesiastical  Commissioners  relating  to  the  affairs 
of  the  Church  were  reserved  to  them,  and  exempted 
them  from  the  operation  of  the  Local  Management 
A  ct,  and  granted  a  perpetual  injunction.  On  appeal 
the  decision  was  reversed. 

This  was  an  appeal  from  a  decision  of  Stuart,  V.  C, 
granting  an  injunction  in  a  suit  instituted  by  the  Eccle- 
siastical Commissioners  for  England  and  the  Rev. 
Anthony  Lefroy  Courtenay,  against  the  vestry  of  the 
parish  of  St.  James  and  St.  John,  Clerkenwell,  for 
the  purpose  of  restraining  their  servants,  agents  and 
workmen  from  pulling  down,  destroying,  or  damaging 
the  church  in  Penton-street,  or  the  chancel 
thereof,  or  any  part  now  erected  or  hereafter  to  be 
erected,  and  from  obstructing,  impeding,  or  inter- 
fering with  the  erection  thereof;  and  the  bill. also 
1  prayed  that  the  defts.  might  be  decreed  to  make  com- 
pensation for  the  damage  caused  to  the  said  church  or 
the  chancel  thereof  by  reason  of  the  defts.  having  pulled 
down  and  demolished  the  same,  and  for  all  other  the 
injury  done  to  or  about  the  same  respectively  by  the 
defta.,  their  servants,  agents,  or  workmen.  The  facts 
were  these: — In  the  year  1853  several  leading  inha- 
bitants of  the  parish  of  Pentonville  held  public  meetings, 
appointed  a  committee,  and  organised  measures  for 
severing  the  district,  which  was  now  the  district  of 
Pentonville,  from  the  parish  of  Clerkenwell ;  and  in 
the  month  of  April  1854  Pentonville  was  constituted 
an  ecclesiastical  district  by  an  order  in  council.  Steps 
were  then  taken  towards  building  a  new  church.  A 
site  was  purchased  in  Penton-street  from  Major 
-  Penton  by  the  Ecclesiastical  Commissioners,  in  whom  it 
was  now  vested ;  and  in  the  month  of  July  or  Aug. 
1860  a  plan  and  description  of  the  site  and  of  the 
church  to  be  built  thereon  was  submitted  to,  and  was 
eventually  approved  by  the  commissioners,  and  the 
site  and  the  freehold  thereof  were  conveyed  to  and 
vested  in  the  Ecclesiastical  Commissioners  in  accord- 
ance with  the  provisions  of  the  Acts  of  Parliament. 
The  pit  Anthony  Lefroy  Courtenay,  who  was  formerly 
the  minister  of  St.  James's  Chapel,  Pentonville,  situate 
close  to  Pentonville-hill,  was  appointed  the  incumbent 
of  the  new  district,  and  in  him  the  freehold  of  the 
church  and  of  the  site  thereof  would,  upon  its  conse- 
cration, be  vested.  He  entered  into  contracts  and 
commenced  the  erection  of  the  church,  and  a  consider- 
able number  of  workmen  were  engaged  on  it  for  some 
months,  and  the  church  had  bean  reared  to  a  height  of 
about  five  feet  above  the  level  of  the  ground.    By  the 


18  &  19  Vict,  c  120  (the  Metropolis  Local  Manage- 
ment Act),  the  defts.  were  constituted  a  body  corporate, 
and  certain  powers  and  authorities  were  thereby  gnrea 
to  them  for  (amongst  other  things)  mamtainiag  the 
regularity  of  the  line  of  buildings  in  the  streets  withm 
their  district,  and  it  was  enacted  by  sect.  143  that 
u  no  building  shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  be  erected  borond 
the  regular  line  of  buildings  in  the  street  in  which  the 
same  is  situate,  in  case  the  distance  of  such  line  of 
buildings  from  the  highway  do  not  exceed  thirty  feet, 
or  within  thirty  feet  of  the  highway,  where  the  dis- 
tance of  the  lioe  of  buildings  therefrom  amounts  to 
or  exceeds  thirty  feet,  notwithstanding  there  being  gar- 
dens  or  vacant  spaces  between  the  line  of  building! 
and  the  highway ;  and  in  case  any  buildings  be 
erected  contrary  to  this  enactment,  it  shall  be  lawful 
for  the  vestry  or  district  board  in  whose  parish 
or  district  such  building  is  situate  to  cause  the 
same  to  be  demolished  or  set  back,  as  the  cue 
may  require,  and  to  recover  the  expenses  intoned 
by  them  from  the  owner  of  the  premises  in  manner 
provided  by  this  Act." 

The  defts.,  within  whose  district  the  church  wa 
situate,  interfered  with  the  building  thereof,  alleging 
that  the  church  was  being  erected  about  ten- feet 
beyond  the  regular  line  of  buildings  in  Penton-street, 
and  that  the  building  as  proposed  by  the  plan  was  m 
infringement  of  the  Act  of  Parliament,  and  interdicted 
by  the  143rd  section,  and  they  threatened  and  intended 
forcibly  to  level  to  the  ground  a  large  portion  of  the 
chancel  of  the  church,  and  had,  in  fact,  sent  a  number 
of  workmen  upon  the  site,  who  had  to  some  extest 
pulled  down  and  demolished  the  chanceL  Theplt&xearged 
that  the  church  was  not,  nor  was  the  chancel,  or  anr  part 
thereof,  erected  beyond  the  regular  lioe  of  buildings  in 
the  street,  within  the  meaning  of  the  Act;  and  sub- 
mitted that,  even  if  that  were  so,  a  church  or  ecclesias- 
tical edifice  was  not  within  its  purview. 

Dr.  Courtenay  memorialised  the  Metropolitan  Board 
of  Works,  and  thereupon  a  special  meeting  of  the 
vestry  was  called  by  Mr.  Pascall,  who  was  a  prominent 
member.  A|  that  meeting  a  deputation  of  the  rairr 
to  the  board  of  works  upon  the  subject  of  resisting  the 
erection  of  the  church,composed,  as  Dr.Courtenay  alleged, 
almost  entirely  of  directors,  was  appointed,  and  s  memo- 
rial to  the  board  was  prepared.  In  the  course  rf 
the  same  day  the  inhabitants  of  Penton-street  were 
canvassed  for  signatures  and  eighteen  were  pr* 
«nred.  The  result  was,  that  the  Metropolitan  Boarder 
Works  refused  to  give  their  consent  to  the  erection  e£ 
the  church,  on  the  ground  that  the  same  was  opposed 
by  the  local  authorities. 

The  bill  alleged  that  the  district  surveyor  had 
reported  to  the  Metropolitan  Board  of  Works  that  the- 
chancel  of  the  church  was  not  erected  beyond  the  rc?- 
lar  line  of  buildings  in  the  street ;  that  the  boildio* 
had  been  approved  by  the  proper  ecclesiastical  autho- 
rities ;  and  that  all  requirements  in  regard  thereto  im- 
posed by  the  Acts  of  Parliament  under  which  the 
Ecclesiastical  Commissioners  were  constituted  had  beta 
complied  with. 

On  the  4th  Jsn.  1861  the  defts.  caused  a  part  of  the 
tower  and  chancel,  which  they  alleged  to  be  in  !>3i 
of  the  line  of  buildings  in  the  street,  to  be  pulled 
down ;  whereupon  the  bill  was  filed. 

On  the  14th  Feb.  the  pits,  moved  for  an  injnnrtka 
against  the  defts.  in  the  terms  of  the  prayer  of  the 
bill  above  set  forth,  and  after  some  discussion  it  vasty 
consent  of  all  parties  turned  into  a  motion  for  a  decree. 

From  the  affidavit  in  support  of  the  motion,  it  ap- 
peared that  a  memorial  in  favour  of  the  erection  of  the 
church  had  been  signed  by  fifty  inhabitants  of  Pentoo- 
street,  eight  of  whom  had,  as  alleged,  signed  the  memo- 
rial to  the  Board  of  Works  under  misrepresentatkiu  or 
misapprehension.    Two  of  the  fifty  signatures  *<*• 
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grren  by  the  occupiers  of  two  houses  adjoining  the 
church. 

By  the  58  Geo.  3,  c.  45,  it  was  enacted  that  it  should 
be  lawful  for  the  commissioners  for  building  new 
churches  to  accept  and  take  any  building  or  buildings 
fis  to  be  used  for,  or  to  be  converted  into,  additional 
dutches  or  chapels,  and  also  any  lands,  tenements  and 
hereditaments  proper  for  sites  of  additional  churches  or 
chapels,  not  exceeding  in  quantity  in  any  one  place 
what  might  be  sufficient  for  building  a  new  church 
oi  ohapel,  providing  a  churchyard,  and  making  a 
proper  and  sufficient  access  and  approach  thereto, 
from  any  persons  willing  to  give  the  same ;  and 
every  such  site,  when  conveyed  to  the  commissioners 
aid  the  church  erected  thereupon,  and  notice  thereof 
given  to  the  bishop  of  the  diocese,  should  become 
forerer  thereafter  devoted  to  ecclesiastical  purposes 
only,  in  order  that  the  same  might  be  consecrated  by  the 
bishop  to  public  worship  according  to  the  rites  of  the 
United  Church  of  England  and  Ireland  as  by  law  esta- 
blished; and  also  that  it  should  be  lawful  for  the  com- 
missioners to  build,  or  cause  to  be  built,  churches  or 
chapels,  under  the  provisions  of  the  Act.  upon  such 
plans  as  they  should  deem  most  expedient  for  the 
affording  fit  and  proper  accommodation  for  the  largest 
number  of  persons  at  the  least  expense. 

By  subsequent  Acts  of  Parliament  power  was  given 
to  the  commissioners  to  advance  and  lend  such  sum  of 
money  as  to  them  might  appear  to  be  required  and  ex- 
pedient for  or  in  aid  of  building  additional  churches 
and  chapels,  and  also  to  make  grants  for  the  like  pur- 
poses. 

By  the  19  &  20  Vict,  c  53,  all  the  powers  and 
authorities  then  vested  in  the  commissioners  for  build- 
ing new  churches  were  transferred  to,  and  the  same  are 
oow  vested  in,  the  pits.,  the  Ecclesiastical  Commis- 
sioners for  England,  who  were,  by  an  Act  passed  in  the 
6  &  7  Will.  4,  duly  constituted  a  body  corporate  with 
perpetual  succession. 

The  V.  C.  having  granted  a  perpetual  injunction 
ia  the  terms  of  the  prayer  of  the  bill,  with  the 
additional  words,  "and  from  in  any  manner  inter- 
fering to  prevent  the  erection  of  the  chancel  or  any 
{on  of  the  church  "  (vide  aisle,  p.  83),  the  deft  now 
brought  the  present  appeal. 

Malint,  Q.C.,  Woodroffe  and  LindUy  appeared  in 
rapport  of  the  decree  of  the  V.C. 

Bacon,  Q.C.  and  Hardy  foi  the  apps. 

Woodroffe  in  reply. 

Authorities  cited :  14  Geo.  3,  c.  1 7,  sect.  49 ;  58  Geo. 
I  c  45,  sects.  33  and  62 ;  59  Geo.  3,  c  134,  sects. 
Sand  7;  7  &  8  Vict  c  56 ;  7  & 8  Vict  c  84;  8  At  9 
IwL  c  70,  sect.  25 ;  18  &  19  Vict  c  120 ;  19  &  20 
fct  &  53 ;  19  &  20  Vict  c  112,  sect  3 ;  Carter  v. 
"rvttUy,  28  L.  T.  Rep.  347 ;  Tear  v.  Freebody,  4 
'•  B.,  X.  S.,  529  ;  and  Tinkler  v.  The  Board  of  Work* 
r<r  ike  Wandsworth  District,  3  Jar.  N.  &  1292; 
'•  C.  on  appeal,  2  De  G.  &  J.  261. 

The  Lord  Chancellor. — It  is  with  great  reluct- 
ate and  with  great  pain  that  I  feel  myself  compelled 
o  say  I  think  that  the  decree  appealed  against  must 

*  reversed.  It  seems  to  me,  as  far  as  my  observation 
P«s,  that  no  harm  would  have  followed  to  the  public 
r  to  any  individual  if  this  chancel  had  been  allowed 
'  he  erected  and  remain;  but  I  think  that  it  is  erected 
ffltrary  to  law,  and  the  law  most  prevail.  If  it 
*<1  been,  as  was  suggested,  that  the  commissioners 
ad  a  power  before  the  passing  of  the  Metropolis  Local 
Management  Act  to  erect  a  building  with  such  a  pro- 
ction,  I  should  have  thought  that  they  still  retained 
i  hut  I  find  that  it  is  now  clearly  shown  that  they 
id  no  such   power.      Under  the    14  th  section  of 

*  Act  of  Geo.  3,  it  was  forbidden,  and  under  the 
st  Act  of  Parliament  that  passed  the  same  day  as 
e  Metropolis  Management  Act,  it  is  forbidden.    It 

expressly  forbidden,  and  therefore  it  is  unlawful. 


Now,  can  it  be  said  that  the  sections  relied  upon  by  Mr. 
Malins  gave  a  power  to  dispense  with  the  law  ?  It  is 
impossible ;  it  could  only  preserve  the  power  which  the 
commissioners  before  had.  But  they  had.no  such 
power,  and  it  would  be  monstrous  to  say  that  these 
sections  that  are  referred  to  were  meant  to  confer  a 
power  upon  them  of  dispensing  with  the  general  law 
when  they  thought  it  convenient  That  being  so,  it 
was  unlawful,  and  by  the  express  enactment  of  the 
143rd  section,  if  the  building  be  erected  beyond  the 
general  line  of  the  buildings  of  the  street  in  which  the 
same  is  situate,  then  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  it  may  be  dealt 
with  as  the  subsequent  part  of  that  section  provides. 
Therefore  I  cannot  say  that  this  court  has  any  power 
te  grant  an  injunction  against  that  being  done  which 
the  law  permits.  I  regret  it  exceedingly,  but  in  the  dis- 
charge of  my  duty  I  am  bound  to  say  that  I  think 
the  V.  C.  took  an  erroneous  view  on  this  subject  and 
that  his  decree  must  be  reversed.  The  bill  I  think 
must  be  reversed,  but  under  the  circumstances 
without  costs;  and  I  would  still  throw  out  a  hope 
that  there  may  be  some  amicable  arrangement,  and  that 
the  meritorious  and  laudable  hopes  of  those  who  wish 
this  church  to  be  completed  may  not  be  disappointed. 

Solicitors: — Milliard,  Dale  and  StrtUon  for  the 
apps. ;  Boulton  and  Sons  for  the  resps. 

Decree  reversed. 

Thursday,  July  4. 
(Before  the  Lord  Chancellor  (Westbury). 
Cardikall  v.  Molyneux. 
Injunction  to  restrain  the  incumbent  of  a  church  from 
aUering  the  interior  arrangements  of  a  church'  ■ 
Scheme  for  restoration  of  church  approved  by  chief 
clerk— Order  directing  the  incumbent  to  restore  the 
some— Jurisdiction, 
The  Court  of  Ch.  has  no  jurisdiction  to  order  the  in- 
cumbent of  a  church,  who  had  made  certain  altera-' 
tions  in  the  building  by  removing  the  pews,  <fc.,  and 
substituting  chairs,  to  take  the  necessary  proceedings 
to  obtain  a  faculty  from  the  bishop  of  the  diocese 
for  the  restoration  of  the  church. 
An  injunction  was  granted  to  restrain  the  alteration  of 
the  walls  or  brickwork  of  the  church  without  the 
authority  of  the  archdeacon  or  bishop,  on  the  pUSs 
undertaking  to  apply  to  the  proper  ecclesiastical 
court  for  authority  to  restore  the  church  to  its  ori- 
ginal state. 

This  was  an  appeal  from  two  orders  made  by  Stuart, 
V.C.  The  bill  was  filed  by  George  Cardinall,  one  of 
the  churchwardens  of  the  parish  of  St.  Gregory,  Sud- 
bury, on  behalf  of  himself  and  all  other  the  parishioners 
of  the  parish,  against  the  Rev.  John  William  Henry 
Molyneux,  the  incumbent  of  the  parish,  and  William 
Rowland  Rolfe  and  George  Grimwood. 

About  nine  months  before  the  filing  of  the  bill,  Mr. 
Molyneux  caused  the  church  to  be  closed  for  the  purpose  of 
effecting  certain  repairs  to  the  roof.  This  proceeding,  it 
was  alleged,  was  taken  without  the  consent  of  the  pit 
or  of  the  parishioners,  and  without  the  immediate 
authority  of  the  bishop.  The  bishop's  surveyor  after- 
wards reported  the  repairs,  and  it  was  then  considered 
that  Mr.  Molyneux  was  no  longer  acting  without  the 
bishop's  authority.  On  the  30th  March  1859  Mr. 
Molyneux  caused  the  pews  of  the  chureh,  and  also  a 
large  gallery  at  the  west  end,  to  be  cut  down,  severed 
and  removed.  For  this  purpose  he  employed  the  deft. 
George  Grimwood,  who  was  a  builder ;  and  on  the 
same  day  the  deft  Rolfe,  who  was  an  auctioneer,  pub- 
lished a  placard  in  Sudbury,  advertising  for  sale  on  the 
following  day  a  quantity  of  buildingmaterials,  consisting 
of  doors,  door-frames,  sashes,  casements,  two  staircases,  • 
pannelling,  &c  arising  from  the  repairs  of  the  church  of 
St  Gregory.  The  pit  thereupon,  on  the  morning  of 
the  31st  March,  served  Mr.  Grimwood  with  a  notice! 
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addressed  so  all  three  defts.,  not  to  remove,  aril,  or> 
dispose  of  the  pews  and  sittings,  or  the  materials 
thereof,  and  that  it  was  hie  intention  to  apply  for  an 
injunction.  The  bill  was  filed  on  the  same  day.  It 
prayed  that  the  defts.  Molyneux  and  Grimwood,  and 
their  respective  agents,  ac&,  might  be  restrained  by 
injunction  from  farther  destroying,  cutting  down, 
severing,  or  removing  the  pews  and  sittings,  of  or  in  the 
said  church,  or  any  of  them,  or  the  gallery  of  the  said 
church,  or  any  of  the  other  internal  fixtures  and  fittiogsof 
the  said  church,  or  any  of  the  materials  or  pannelled  work 
forming  the  said  pews,  sittings,  gallery  fixtures  and 
fittings  respectively,  or  of  which  the  same  respectively 
are  or  ware  composed  ;  and  that  the  said  defts.  might 
be  restrained  from  selling  or  disposing  of,  or  putting  np 
or  exposing  or  offering  tor  sale,  or  holding  any  sale  by 
auction,  of  the  building  materials  and  pannHled  work 
mentioned  in  the  said  published  notice  or  advertise- 
ment or  particulars  of  sale  before  mentioned,  or  any  of 
them,  or  the  said  pews,  gallery  fixtures  and  fittings 
respectively  or  any  of  them,  or  any  of  the  materials  or 
pannelled  work  of  which  the  same  respectively  were 
composed.  An  injunction  restraining  the  sale  was 
granted  by  Stuart,  V.C.  on  the  same  day,  the  31st 
March.  In  the  afternoon  of  that  day  a  telegraphic 
dispatch,  containing  notice  of  the  order,  was  served 
upon  Mr.  Rolfe  whilst  in  the  act  of  selling  one  of  the 
lots  on  the  Market-hill,  at  Sudbury.  The  pit's  evi- 
dence went  to  show  that  the  deft.  Rolfe  disregarded  the 
notice,  and  went  on  with  the  sale  for  about  half  an 
hour  afterwards;  also  that  the  daft.  Grimwood  was 
standing  by ;  that  he  knew  of  the  contents  of  the 
dispatch,  bat  nevertheless  assisted  to  continue  the  sale. 
Notice  of  motion  on  the  4th  April  ensuing,  to  commit  the 
defts.  Grimwood  and  Rolfe  for  contempt,  was  served  on 
them  the  same  evening.  On  or  about  the  4th  April  1 859 
the  pit  filed  a  supplemental  bill  on  behalf  of  himself  and 
all  the  parishioner*  of  St  George's,  Sudbury,  against  the 
Rev.  Mr.  Molyneax  and  George  Grimwood.  It  stated  that, 
notwithstanding  the  order  of  the  31st  March,  Mr. 
Molyneax  had  removed  the  pews  and  sittings,  was  then 
taking  and  pulling  up  the  floor  of  the  church,  and 
placing  brickwork  there,  with  the  intention  of  raising 
portions  of  the  floor  and  substituting  chairs  and  benches 
for  pews ;  and  was,  in  fact,  so  altering  the  floor  of  the 
church,  and  materials  of  which  it  was  formed,  as  to 
reader  the  same  unsuitable  for  pews.  Mr.  Molyneux 
was  also  about  to  remove  the  west  window  of  the 
church,  and  to  place  a  new  window  in  lieu  thereof.  He 
was  also  causing  a  hole  to  be  out  in  the  brickwork  of 
the  outer  wall  on  the  south  side  of  the  church,  for  the 
purpose  of  effeetingsome  alteration,  the  nature  of  which 
waa  unknown  to  the  pit.  The  deft.  Grimwood  was 
the  person  employed  in  carrying  out  these  alterations, 
which  were  being  made  without  the  concent  of  the 
pit  ss  one  of  the  churchwardens,  without  the  consent 
of  the  bishop  or  of  the  parishioners,  and  without  any 
licence  or  faculty  in  that  behalf.  The  supplemental 
bill  prayed  that  the  defts.,  their  agents,  &&,  might  be 
restrained  from  taking  up  or  altering,  or  causing  to  be 
taken  up  or  altered,  the  floor  of  the  said  church,  or 
aHsrisg,  or  causing  to  be  altered,  any  of  the 
walls  or  brickwork  of  or  in  the  said  church,  or  executing 
or  causing  to  be  executed  any  works  or  alterations 
affecting  the  floor,  walls,  or  brickwork  of  the  said 
church,  or  affecting  the  internal  engagement  or  struc- 
ture of  the  said  church,  or  any  of  the  pannelled  work, 
fixtures,  or  fittings  pertaining  thereto  (and  further,  by 
amendment  on  the  26th  May  1 860), "  until  a  faculty  for 
the  purpose  had  been  duly  obtained.''  The  supplemental 
bill  alao  prayed  that  the  defts.,  or  one  of  them,  might 
be  decreed  to  account  for  and  pay  to  the  parishioners 
of  the  said  parish,  or  the  churchwardens  of  the  said 
parish,  for  and  on  account  of  the  parishioners,  the  value 
f  to  he  ascertained  in  such  manner  as  the  court  should 
ink  fit)  of  the  said  pews,  sittings,  gallery  fixtures  and 


fittings,  so  destroyed  or  removed  as  afenaais,  and  of  aH 
and  every  other  the  materials  and  effects  belonging  or 
pertaining  to  the  said  ehnrcl^which  had  been  40*07*4, 
removed,  or  taken  away,  by  or  under  the  alreenoat  of 
the  defts.  or  either  of  them,  and  should  repiact or 
restore,  or  pay  the  costs  and  charges  of  replacing  s»i 
restoring  the  said  pews,  sittings,  gaiety  fixtam,  it- 
tings,  materiala  and  effects. 

On  the  20th  April  an  interim  order  for  at  it- 
junction  against  the  two  defts.  Mr.  Melynsax  sal 
Grimwood,  in  the  terms  of  the  first  paragraph  of  tat 
prayer  of  the  supplemental  biH,  t.  e.  restraining  then 
from  altering  the  floor  of  the  church,  &&,  was  gnated 
until  the  following -day,  and  on  the  21st  April  the  a> 
junction  was  enlarged  till  the  5th  May,  and  the  bmms 
on  behalf  of  the  pit  to  attach  the  defts.  Gnu- 
wood  and  Rohfo  for  contempt  of  the  mjancbot  «f 
the  31st  March  was  also  ordered  to  stand  eta* 
till  the  asms  date.  From  the  evtaonoi  it 
appeared  that  on  the  same  day,  21st  April,  Mr. 
Molyneux,  and  Mr.  HnssoH,  his  churchwarden,  jasne 
handbills  to  the  effect  that,  notwithstanding  the  a> 
complete  state  of  the  repairs  of  the  church,  in  oreerto 
carry  out  the  original  intention,  and  to  prevent  enap- 
poinoment  to  the  parishioners,  it  was  determined  tt 
use  the  church  in  the  afternoon  in  its  pretest  roagfc 
and  disordered  state.  On  the  same  day  a  large  ran- 
ber  of  chaire,  about  200,  ware  placed  in  the  easfra, 
and  divine  service  was  held  in  the  church  in  the  after- 
noon of  Easter  Sunday,  the  24th  April  following.  TVi 
two  motions  again  stood  over  from  the  5th  to  tat 
12th  May.  On  the  latter  day  the  V.O,  after  heinag 
the  evidence,  granted  an  injunction  restraiaiag  tat 
defts.  Messrs.  Molyneux  and  Grimwood,  their  spate, 
&&,  "  from  taking  up  or  altering,  or  causing  to 
be  taken  up  or  altered,  the  floor  of  the  parish  cnarA 
of  St  Gregory,  in  Sudbury,  in  the  county  of  Safiblk,  ■ 
the  pit's  supplemental  bill  mentioned,  sr  altering* 
causing  to  be  altered  any  of  the  walla  or  brickwork  at 
and  in  the  said  church,  or  executing  or  causing  to  as 
executed  any  works  or  alterations  affecting  the  for, 
walls,  or  brickwork  of  the  said  church,  or  seed- 
ing the  internal  arrangements  or  structure  of  the  said 
church,  or  any  of  the  pannelled  work,  fixtures,  er 
fittings  pertaining  thereto,  until  the  hearing  of  the 
cause."  And  it  was  further  ordered  "that  ft* 
pit  and  defts.  and  any  of  the  dmrchwardaw  ef 
the  parish  of  St  Gregory,  Sudbury,  in  the  coaatj  of 
Suffolk,  should  be  at  liberty  to  lay  before  the  jo*? 
to  whose  court  the  said  cause  was  attached  prepeafe 
for  fitting  up  the  interior  of  the  pariah  chares,  of  St. 
Gregory  aforesaid/and  providing  proper  atcommodinai 
therein  for  the  minister  and  parishioners  of  the  sad 
parish  for  the  performance  of  divine  service,  bat  ana 
proposals  were  to  be  subject  to  the  approbation  ef  tse 
bishop  and  archdeacon  of  the  oaocese  of  Ely."  *»4 
with  regard  to  the  motion  for  the  oommitral  ef  tat 
defts.  Greenwood  and  Rolfe,  it  was  ordered  that  each  of 
them  should  pay  to  the  pit  "dm  sum  of  151  teesnh 
his  coots  of  such  motion,"  and  on  their  expftsnaf 
their  contrition,  that  no  further  order  should  ht  ■**• 
on  the  motion.  In  compliance  with  this  order  tt* 
pit  and  the  defts.  each  sent  in  proposals  The  nan 
point  of  difference  was  as  to  the  pews.  The  pk,  pre* 
posed  that  the  pews  which  had  Been  teajoicd  abasia1  hi 
replaced ;  the  defts.  proposed  to  find  baches  tor 
seating  the  congregation,  aa  for  as  the  avssent  sisnBf, 
by  chairs  and  benches  was  inseJIciant  As  to  the 
gallery  also  st  the  west  end  of  the  chnroh  the  ph.  p^ 
posed  that  it  should  be  replaced  on  a  plan  to  be  appie** 
by  the  bishop,  and  the  organ  sestored  thews;  tat 
defts.  proposed  to  erect  the  organ  st  the  east  end  of 
the  north  aisle,  and  to  open  and  ghve  the  wast  win**, 
which  was  partially  bricked  up.  Tnetepeopoeak  **» 
laid  before  the  bishop,  who  ansae  st/rss  " 
thereon.    As  to  the  pews  he  had  the 
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jeetion  to  chain.  He  was  not  averse  to  a  gallery  with  • 
aa  organ  therein,  but  not  having  a  plan  of  the  church 
before  him  he  could  form  no  opinion  whether  it  should 
be  on  the  old  site.  He  repeatedly  and  strongly  urged 
that  nothing  should  be  earned  into  effect  without 
a  faculty.  Further  replies  wore  sent  by  the 
pit  and  observations  returned  by  the  bishop,  and 
the  whole  of  the  documents  were  laid  before  the  chief 
clerk.  The  matter  stood  over  for  a  tune  to  enable  Mr. 
Molyneux  to  apply  for  a  faculty.  In  May  1860  the 
deft.  Mr.  Molyneux,  and  James  Haesell,  his  church- 
warden, presented  a  petition  to  the  chancellor  of  the 
diocese  of  Ely,  praying  for  a  faculty  to  perform  the 
works  set  forth  in  the  petition,  and  a  citation  was 
iawed  under  the  seal  of  the  chancellor  of  the  diocese. 
It  recited  the  petition,  alleging  that  the  following  fur- 
ther works  were  required  to  complete  the  restoration  of 
the  church :  the  floor  of  the  church  to  be  completed, 
the  pulpit  to  be  re-erected  in  its  former  position,  and  the 
sounding-board  to  be  removed ;  a  new  reading-desk  to 
be  erected ;  the  font  to  be  placed  at  the  north-west  end 
of  the  nrve ;  the  organ  to  be  placed  at  the  east  end  of 
the  north  aisle.  In  addition  to  the  present  accommo- 
dation, to  complete  the  seating  of  the  church  with 
hutches  similar  to  the  best  of  those  now  in  the  church ; 
the  bricks  which  at  present  block  up  part  of  the  west 
window  to  be  removed,  and  glass  substituted,  and  the 
windows  of  the  church  generally  repaired  and,  where 
necessary,  reglaxed,  and  the  walls  repaired.  The  peti- 
tioner alleged  further,  that  a  meeting  of  the  incumbent, 
csurdiwardens,  parishioners  and  inhabitants  of  the 
pariah  was  held  in  vestry  on  the  10th  May  I860,  at 
which  the  said  proposed  works  wore  approved,  and  that 
the  oast,  estimated  at  270/L,  was  intended  to  be 
raised,  and  was  for  the  most  part  already  raised,  bj 
Tolantary  subscription,  without  a  church-rate.  The 
citation  then  recited  the  prayer  for  a  faculty,  and 
cited  the  parishioners  to  appear  and  show  enure 
against  the  faculty  before  the  surrogate  at  St 
Vary's  Church,  Cambridge,  on  the  26th  May.  The 
present  accommodation,  referred  to  in  the  petition, 
was  the  providing  of  loose  chairs  instead  of  benches  or 
pews. 

The  court  was  adjourned  till  the  9th  June.  On  the 
7th  June  Mr.  Gooday,  the  pit's  solicitor,  as  he  deposed, 
called  with  the  pit  George  Cardinall  upon  Mr.  Moly- 
nenx,  for  the  purpose  of  endeavouring  to  come  to  some 
tons  or  arrangement  respecting  the  fitting  up  ot  the 
church,  but  Mr.  Molyneux  declined  any  such  arrange- 
ment. On  Saturday  the  9th  June  Mr.  Gooday  attended 
the  hearing  of  the  application  for  the  faculty,  on  behalf 
of  the  pit  and  other  inhabitants.  He  stated  in  his 
affidavit  that  he  opposed  the  granting  of  such  faculty, 
except  in  strict  accordance  with  the  decision  and 
approval  of  the  bishop.  Mr.  Molyneux  also  attended 
and  refused  to  modify  or  alter  his  application.  There- 
upon, after  hearing  both  sides,  the  court  refused  to 
decree  the  faculty,  on  the  ground,  as  Mr.  Gooday 
alleged,  that  the  deft,  did  not  propose  to  carry  the  re- 
fitting of  the  said  church  in  accordance  with  the  bishop's 
suggestions  and  approvals.  The  chief  clerk  made  his  cer- 
tificate, dated  3rd  Dec,  1 860,  whereby  he  certified  that,  in 
pursuance  of  the  order  of  the  12th  May  1859,  the  pit  and 
the  deft.  Mr.  Molyneux  had  each  laid  before  the  judges 
proposals  for  fitting  up  the  interior  of  the  church  and 
providing  better  accommodation,  &c.  •  and  that  it 
would  be  fit  and  proper  that  such  interior  should  be 
fitted  up,  and  such  accommodation  provided  according 
to  the  plan  thereto  annexed,  which  plan  hed  been  ap- 
proved of  by  the  bishop  and  archdeacon  of  the  diocese 
«f  Ely,  as  was  admitted  by  the  pit  and  the  defts.  The 
plan  was  aa  follows  .— 

44 1.  The  church  to  be  properly  floored  and  fitted  up 
*bh  single  pews,  according  to  the  plan  of  the  pews  in 
modern  churches,  or  with  open  benches.  The  question 
°*  the  general  style  and  character  of  the  pews  or 


benches  to  be  settled  in  the  proceedings  requisite  far 
obtaining  a  faculty. 

44  2.  The  font  to  be  placed  at  the  west  end  of  the 
church. 

"  3.  The  pulpit  to  be  lowered,  and  a  new  reading- 
desk  erected,  as  shown  on  plan,  and  the  sounding-board 
U  be  removed.  The  pulpit  and  reading-desk  to  be  in 
character  with  the  general  fittings  of  the  church. 

41  4.  The  organ  to  be  placed  as  shown  on  the  plan 
(i.e.  between  the  north  aisle  and  the  chancel). 

to  5.  The  west  window  of  the  church  to  be  opened 
and  properly  glazed.  * 

The  V.  C.  approved  the  certificate  on  the  10th  Dec. 

The  cause  then  came  on  upon  the  motion  for  a 
decree,  before  Stuart,  V.  C.  (vide  ante,  p.  136),  when 
his  Honour,  by  his  order  made  in  both  suits,  dated  the 
13th  March,  ordered  a  perpetual  injunction,  and 
ordered  that  the  defts.  should  concur  in  and  take  such 
proceedings  as  should  be  necessary  for  obtaining  a 
faculty  from  the  bishop  of  the  diocese  for  repairiog  and 
restoring  the  said  church  according  to  the  scheme  set 
out  in  the  chief  clerk's  certificate  therein  referred  to ; 
and  further,  ordered  that  the  scheme  set  out  in  the 
chief  clerk's  certificate,  dated  3rd  Dec.  I860,  for  re- 
pairing and  restoring  the  said  church,  should  be  carried 
into  effect ;  and  that  the  defts.  should  pay  to  the  pit 
his  costs  of  suit,  excepting  the  costs  of  the  affidavits 
used  on  the  application  for  committal  of  the  said  defts. 
The  defts.  then  brought  the  present  appeal,  seeking  to 
reverse  the  two  orders,  dated  respectively  the  12th 
May  1859  and  13th  March  1861. 

Bacon,  Q.C.  and  E.  K.  KarUahe  appeared 'for  the 
pit,  and  as  to  the  constitution  of  the  suit  referred  to 
Spencer  v.  The  London  and  Birmingham  RatSkoag 
Company,  8  Sim.  199;  15  &  16  Vict  c  86,  s.  42,  rule 
5  ;  Blenkinsop  v.  Bknktnsop,  1  De  G.  M.  &  G.  495. 

Jfalins,  Q.C.  and  Storage,  for  the  defts.,  the  appa., 
contended  that  the  court  had  no  power  to  grant  the 
injunction ;  it  was  granted  to  restrain  acts  that  had 
already  been  done.  There  was  no  allegation  in  the  bill 
that  the  pit  had  any  property  or  interest  in  the  church 
beyond  what  the  other  parishioners  had,  and  therefore 
the  suit  should  have  been  commenced  by  information  at 
the  suit  of  the  Attorney-General.  The  Ecclesiastical 
Court  was  the  proper  tribunal  to  have  dealt  with  the 
matter.  They  referred  to  the  case  of  Dtxodney  v. 
Good  and  Ford,  7  Jnr.  N.  S.  637. 

The  Lord  Chancellor,  after  expressing  his  regret 
thst  the  parish  church  should  have  been  closed  by 
these  proceedings  for  so  long  a  period,  said  that  the 
court  had  no  power  to  compel  a  restoration  of  the 
church,  nor  indeed  to  grant  the  injunction ;  but  his 
Lordship  thought  that  the  defts.  bad  shown  acquies- 
cence in  respect  of  the  injunction,  and  therefore  that 
part  of  the  order  of  the  V.C.  would  not  be  disturbed. 
The  order  of  the  12th  May  1859  was  clearly  wrong  in 
directing  that  proposals  should  be  laid  before  the  judge 
in  chambers  for  the  fitting  up  of  the  interior  of  the 
church,  and  must  be  reversed,  as  well  ss  those  portions 
of  the  order  of  the  13th  March  1861  which  directed 
that  the  defts.  should  concur  in  and  take  such  pro- 
ceedings as  should  be  necessary  for  obtaining  a 
faculty;  and  that  the  scheme  set  out  in  the  chief 
clerk's  certificate,  dated  the  3rd  Dec  1860,  should  be 
carried  into  effect  The  pit  must  undertake  to  apply 
to  the  proper  ecclesiastical  court  for  authority  to  com- 
plete the  restoration  of  the  Interior  of  the  church,  on 
his  doing  which  the  order  for  the  injunction  might  con- 
tinue. The  words  "  without  the  authority  of  the  bishop 
or  archdeacon  "  should  be  added  at  the  end  of  the  latter 
part  of  the  order  for  the  injunction.  The  bill  must  be 
dismissed  against  the  defts.  Grimwood  and  Rolfe,  but 
without  costs.  The  deft.  Molyneux  to  pay  the  costs  of 
the  suit,  but  not  such  costs  as  were  consequent  upon 
those  parts  of  the  orders  of  the  V.C.  authorising  pro- 
posals to  be  laid  before  him  in  chambers.    There  would 
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abundantly  dear  that  this  conviction  cannot  be  sus- 
tained. The  indictment  is  framed  upon  the  4th  sec- 
tion of  the  SO  &  21  Vkt  c.  54,  which  applies  to 
bailees ;  and  it  is  only  necessary  to  say  that  the  word 
bailment  must  be  interpreted  according  to  its  ordi- 
nary legal  acceptation.  Understood  in  that  sense,  a 
bailment  relates  to  something  in  the  hands  of  the 
bailee  which  is  to  be  returned  in  specie,  and  does  not 
apply  to  the  case  of  money  in  the  hands  of  a  party  who 
is  not  under  an  obligation  to  return  it  in  precisely  the 
identical  coins  which  he  originally  received.  The  pre- 
sent case,  therefore,  is  not  within  the  statute. 
The  rest  of  the  Court  concurring, 

Conviction  quashed. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Thokfsov,  T.  W.  Sauhdzus,  and  C  J.  B. 
HfcstsLR,  lUqn.,  Banisters-at-Law. 

Wednesday,  June  12. 
EDMtfffb   Smith   and   the    District  of  Tod- 

tto&DEK,  re  Local  Government  Act  1858. 
Local  Government  Ad  1858— Pface  within  known 
bomuhry^Petition  —  Order  —  Extending  HmiU— 
Order  on  appeal— Time  for  moving  for  cer* 
tsoraru 
Owe-tentk  of  the  inhabitant*  of  a  place  having  no 
known  or  defined  boundary,  presented  a  petition 
to  the  Secretary  of  State  under  the  provision  of  the 
Local  Government  Act  1858,  defining  the  boundary 
which  they  desired  to.  form  into  a  district.  The 
Secretary  of  State  made  an  order  omitting  certain 
property,  and  including  certain  other  property  not 
mentioned  in  the  petition,  and  afterwards,  on  the 
\Bth  Feb~>  the  Ad  was  adopted.  Appeals  were 
made  under  the  IBth  section  of  the  Act,  and  on  the 
29th  April  the  Secretary  made  his  order,  declaring 
that  the  Act  should  come  into  operation  in  the 
district  defined  by  him  at  the  expiration  of 
one  month  from  that  date.  The  20th  section 
of  the  Ad  provides,  that  whenever  any  resolution 
has  been  passed  in  any  place,  the  Ad  shall,  at  the 
expiration  of  two  months  from  the  date  cf  the 
passing  cf  such  resolution,  or  in  the  event  of  an 
appeal,  at  such  time  as  may  be  mentioned  in  the 
order  made  on  such  appeal,  have  the  force  of  law 
within  such  place.  On  the  drdJune  the  applicant, 
owner  cf  property  not  included  in  the  petition,  but 
included  in  the  extended  boundaries,  obtained  a  rule 
Jbr  a  certiorari  to  bring  up  the  order  cf  the  Secre- 
tary of  State,  that  the  same  might  be  quashed,  on  the 
ground  that  there  was  no  jurisdiction  to  make  such 
order: 
Held,  per  Wightman  and  Blackburn,  JJ.,  that  the 
month  having  expired  since  the  date  of  the  Secretary 
qf  Statee  order  of  the  29th  April,  the  application 
was  too  late. 
(Jockburn,  C.  J.  aubitante. 

This  was  a  rule  calling  upon  the  Secretary  of  State 
for  the  Home  Department  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  bring  up  an  order  of 
the  said  secretary,  bearing  date  the  15th  Jan.  1861, 
purporting  to  settle  the  boundaries  of  the  district  of 
Todmorden,  in  the  counties  of  Lancaster  and  York, 
for  the  purposes  of  the  Local  Government  Act  1858, 
with  n  new  that  such  order  should  be  quashed,  on  the 
ground  that  the  said  Secretary  of  State  had  no  power  to 
extend  the  boundaries  beyond  the  limits  mentioned  and 
defined  in  the  petition  and  plan,  signed  by  one-tenth 
of  the  ratepayers  resident  within  such  boundaries,  as 
required  by  the  16th  section  of  the  Local  Government 
Act  1858  (21  &  22  Vict,  c  98). 

It  appeared  that  Todmorden  is  a  village  extending 
into  parts  of  four  townships,  and  has  no  known  or  de- 
fined boundary.  Cerjain  inhabitants  wishing  to  put 
the  village  under  the  operation  of  the  Local  Govern- 


ment Act  1858,  got  up  a  petition,  defining  accurately 
by  words  and  by  a  plan  the  extent  and  limits  of  the 
boundaries  which  they  prayed  to  be  formed  into  a 
district.  The  petition  was  signed  by  one-tenth  of  the 
ratepayers  within  that  district,  as  required  by  the  16th 
section  of  the  Act 

The  Secretary  of  State,  after  having  sent  down  Mr 
Banger,  the  inspector  appointed  for  that  propose, 
made  an  order  omitting  certain  properties  prayed  by 
the  petition,  but  included  and  brought  in  to  the  dis- 
trict certain  other  properties,  viz.,  a  corn-mill  at 
Inchfield  worth  150L  per  annum,  belonging  to  Mr. 
Smith,  who  had  obtained  this  rule ;  a  cotton-mill  at 
Square;  another  cotton-mill  at  Barewise,  and  a  wbok 
village  of  thirty-nine  cottages  at  Square—altogether 
rated  at  more  than  6001.  per  annum,  none  of  which 
properties  were  included  in  the  petition,  nor  asked  to 
form  any  part  of  the  district,  and  from  the  district  of 
which  properties  neither  one-tenth  nor  any  part  of  the 
ratepayers  were  petitioners,  and  it  did  not  appetr  that 
when  these  properties  had  been  brought  into  theboandarj 
the  persons  who  signed  the  petition  would  reach  eot- 
tenth  in  number  of  the  rate-payers  within  the  boun- 
dary, including  the  properties  in  question.  On  the 
the  16th  Feb.,  at  a  meeting  convened  for  that 
purpose,  the  Act  was  adopted.  An  appeal  was  then 
made  by  Mr.  Smith  to  the  Home  Secretary,  under  the 
18th  section;  but  the  Secretary  finding  be  cooMwt 
legally  set  aside  his  own  order,  however  irregular,  the 
appeal  on  that  ground  was  withdrawn,  and  ultimate*/ 
the  appeals  were  dismissed  on  the  29th  April  laa\ 
when  the  Secretary  of  State  ordered  that  die  Act 
should  come  into  operation  in  the  said  district  one 
month  after  that  date.  Under  these  drcmastancs, 
Mr.  Smith  had  obtained  the  present  rule. 

Manisty,  Q.C.  (Wdsbymth  him)  now  showed  eane. 
— When  the  steps  are  adopted  laid  down  by  the  Act, 
as  necessary  to  put  the  Secretary  of  State  in  motto, 
it  is  for  him  to  define  the  boundaries,  and  then  His 
for  the  inhabitants  to  adopt  them.  The  affidavitsa 
answer  show  that  the  petition  was  signed  by  one- 
fifth  of  the  ratepayers  residing  within  the  boundaries 
of  the  Todmorden  dictrict  as  settled  by  the  Home  Secre- 
tary. The  17th  section  of  the  Act  gives  a  powerof  appeal 
by  petition  against  the  resolution  to  adopt  the  Act,  bet 
no  such  appeal  has  here  been  had.  [Cockbtok,  CJ- 
— I  cannot  help  thinking  that  you  do  not  satisfy  the  re- 
quirements of  the  Act,  which  says  the  assent  of  one- 
tenth  within  the  boundary  shall  be  necessary,  by  taking 
the  assent  of  some  persons  beyond  that  boundary;  the 
Secretary  may  limit,  that  is  to  say,  give  something  les, 
but  can  he  give  more  without  mterfering  with  that 
provision ?  Wiqhtmaic,  J.— Besides,  as  in  ttapr*- 
sent  case,  a  man  beyond  the  boundary  finds  himself 
within  it  without  having  been  consulted.]  TheSltt 
section  of  the  Act  makes  the  order  of  the  Secretary* 
State  binding.  The  order  of  the  Secretary  of  State  oi 
the  appeal,  dated  29th  April  1861,  says  that  the  tari 
Government  Act  1858  shall,  within  one  month  wb 
the  date  thereof,  have  the  force  of  law  within  no 
district  And  the  20th  section  says,  that  in  the  «*J 
of  an  appeal  the  Act  shall,  at  such  time  as  may  be 
mentioned  in  the  order  made  on  such  appeal,  hare  the 
force  of  a  law  within  such  place.  The  applicaiitmet 
stand  or  fall  by  his  appeal 

Wheeler,  Serjt  {Aspinatt  with  him)  wase*W« 
in  support— The  order  is  wholly  and  radically  bad  \  * 
is  made  without  jurisdiction.  [Cockbukk,  GJ-~ 
Tour  application  for  the  rule  had  reference  to  the  \m 
and  19th  sections;  but  then  we  come  to  tbeSOjk 
how  do  yott  get  over  that  ?  The  order  has  been  made, 
and  the  time  mentioned  in  it  has  expired.]  ^*J?| 
ditions  precedent  have  not  been  properly  ctmrpttj 


with,  therefore  the  later  proceedings  are  fadrectral  ai 
void.    Jurisdiction  cannot  be  acquired  or  exceeded;  i 
must  be  shown  on  the  face  of  the  proceeding*, ««  u 
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the  ficts  be  wrongly  set  forth  they  may  be  rectified  by 
affidavit  The  Secretary  of  State  had  power  to  fix  a 
boundary  co-extensive  with,  or  of  less  extent  than  that 
named  in  the  petition,  bat  he  had  no  power  to  go 
beyond.  The  1 6th  section  most  be  read  with  reference 
to  the  other  parts  of  the  Act,  and  the  preliminary  or<Jer 
being  defective,  the  subsequent  order  is  of  no  avail. 

Wightmax,  J. — I  am  of  opinion  that  this  role  ought 
to  be  discharged.  It  may  be  that  the  Secretary  of 
State  has  been  somewhat  irregular  in  settling  the  boun- 
dary of  this  district,  although  the  Act  gives  him  power 
either  to  dismiss  the  petition  or  make  an  order  as  to 
the  boundaries  of  the  place,  and  it  is  a  question  whether 
he  might  not,  under  that  authority,  do  what  he  has 
hen  done.  Bat  the  vote  adopting  the  Act  was  either 
good  or  bad.  Then  the  20th  section  says,  whenever 
any  resolution  adopting  this  Act  has  been  passed  in  any 
place,  this  Act  shall,  at  the  expiration  of  two  months 
from  the  date  of  the  passing  of  such  resolution,  or  at 
aach  time  as  may  be  mentioned  in  the  order  made  on 
ippcal,  have  the  force  of  law  within  such  place ;  there- 
fore, when  the  vote  adopting  the  Act  is  unappealed 
against,  it  becomes  law  after  two  months.  But  here 
the  motion  was  not  made  for  more  than  a  month  after 
the  dismissal  of  the  appeal ;  the  order  of  the  Secretary 
was  made  on  the  29th  April,  in  which  he  declared  that 
the  Act  should  come  into  operation  in  the  district  at 
the  expiration  of  one  month  from  that  date,  and  the 
motion  for  this  rule  was  made  on  the  3rd  June. 
Looking  at  that  section,  it  seems  to  me  that  the  time 
has  passed,  and  that  now  it  is  too  late  to  question  this 
order. 

Blackburn,  J.— I  am  of  the  same  •pinion.  The 
16th  section  says  that  any  place  not  having  a  known 
or  defined  boundary,  may  petition  one  of  her  Majesty's 
Secretaries  of  State  to  settle  its  boundary ;  that  the 
petition  shall  state  the  proposed  boundaries  of  the 
place,  and  shall  be  signed  by  one-tenth  of  the  rate- 
payers resident  within  such  boundaries.  Now  that 
seems  to  imply  that  the  petitioners  are  to  point  out 
the  boundaries,  but  then  it  is  for  the  Secretary  of 
State  to  settle  them.  Then  in  the  fifth  paragraph  of 
the  section,  the  Secretary  of  State  may  "make 
orders  as  to  the  boundaries;1*  that  would  seem 
that  he  might  alter  them.  Here  the  objection 
»>  that  he  has  increased  the  limit  of  the  boun- 
dary; on  that  I  give  no  judgment  either  way.  I 
«n  not  convinced  that  he  has  or  has  not  such 
power ;  but  the  present  application  is  out  of  time. 
Whilst  the  order  stood  which  mentioned  this  place 
with  a  defined  boundary,  the  ratepayers  might  proceed 
to  adopt  the  Act,  and  it  seems  that  on  the  16th  Feb. 

*  meeting  was  duly  convened  for  that  purpose,  at  which 

*  resolution  was  carried  to  that  effect ;  then  an  appeal 
was  entered,  and  on  the  29th  April  the  Secretary  of 
State  made  his  final  order,  directing  the  Act  to  operate 
*i  the  expiration  of  one  month  from  that  date.  The 
20th  section  says  that  after  two  months  from  the  date 
of  the  resolution,  or  in  the  event  of  an  appeal  then 
it  such  time  as  may  be  mentioned  in  the  order  made 
°Q  that  appeal,  the  Act  shall  have  the  force  of  law  in 
nch  place.  Now  the  motion  for  this  rule  was  made 
on  the  3rd  June,  and  therefore  I  think  that,  as  the  ap- 
peal was  dismissed  on  the  29th  April,  and  an  order 
then  made  directing  the  Act  to  come  into  opera- 
tion at  the  expiration  of  one  month  from  that 
date,  the  time  had  passed,  and  the  Act  had  the 
force  of  law  in  the  district.  It  is  therefore  now  too 
l^te  to  come  for  a  certiorari,  and  on  that  ground  alone 
1  decide. 

Cockburn,  C  J. — I  entertain  very  serious  doubts 
whether  it  is  competent  for  a  Secretary  of  State  to  ex- 
tend the  area  of  a  proposed  district  beyond  the  boun- 
daries mentioned  in  the  petition ;  but  although  it  is 
^necessary  to  decide  that,  I  am  desirous  that  that 
question  should  be  kept  quite  open  for  our  considera- 


tion if  the  question  should  arise  again,  and  the  matter 
is  brought  before  us  in  time.  On  the  other  question  I 
can  only  say  that  my  mind  is  not  satisfied  that  the  pro- 
visions referred  to  meet  the  present  case.  I  think, 
there  is  considerable  doubt  whether  they  apply,  and. 
whether  the  whole  proceedings  do  not  fail  in  conse- 
quence of  the  illegality  in  fixing  the  boundaries.  I  how- 
ever merely  desire  to  express  my  doubts,  and  will  not 
delay  the  decision  of  the  case ;  neither  do  I  desire  that 
any  doubt  I  may  entertain  should  prevent  this  rule 
being  discharged. 

Croker,  attorney  for  Mr.  Smith. 

Rule  discharged. 


OOTJBT  OF  COMMON  BENCH. 

Reported  by  Dahixl  Thomas  Evavs  and  W.  MaraEMrs.. 

Barrtsters-aULaw.  * 

Monday,  May  27. 
Pubnell  v.  The  Wolverhampton  Waterworks 

Company. 
Wolverhampton   Waterworks — Express  enactment  m 

private  Act  not  repealed  by  public  Act. 
In  1845  an  Act  of  Parliament  (8  £  9  Vict.  c.  135) 
was  passed  for  supplying  the  town  of  Wolverhampton 
with  water,  no  mention  being  made  in  the  Act  as  to 
the  water  being  laid  on  at  high  pressure,    in  1855 
a  new  Act  (18  £  19  Vict,  c  151)  was  passed  for 
the  same  purpose,  which  by  its  first  section  enacted 
that  the  Waterworks  Clauses  Act  IS47,  should  be  in- 
corporated m  U,  sect.  42  of  which  Act  enacted  that 
all  the  pipes  to  which  fire-plugs  should be  fixed  should 
be  kept  at  high  pressure,  the  company  being  liable 
to  a  penalty  oflOf.for  nan-performance.    By  sect. 
50,  however,  of  the  new  Act,  it  was  provided  that 
the  water  to  be  supplied  from  any  pipe  of  the  com-* 
pany  need  not  be  laid  on  at  high  pressure. 
In  1856  the  two  companies  became  amalgamated,  by 
an  Act  entitled  the    Wolverhampton    Waterworks- 
Transfer  Act,  in  which  the   Waterworks  Clauses 
Act  was  incorporated. 
Afire  having  taken  place,  and  there  not  being  a  suffi- 
cient supply  of  water,  the  complainant,  on  behajf  of 
the  corporation,  obtained  a  summons  against  the 
company,  and,  upon  the  hearing,  the  magistrate  de- 
cided that  the  company  were  not  bound  to  keep  the 
water  on  at  high  pressure,  as  the  General  Act 
was  expressly  varied  and  repealed  by  sect.  40  of  the 
Wolverhampton  New   Waterworks   Act,  and  the 
Court 
Meld,  upon  an  appeal  from  that  decision,  that  the 
magistrate  was  right. 

Caie  stated  by  the  stipendiary  magistrate  of  the- 
borough  of  Wolverhampton. 

The  complainant  alleged  that  after  the  making  and 
passing  of  the  Waterworks  Clauses  Consolidation  Act 
1847,  and  the  Wolverhampton  New  Waterworks  Act 
1855,  the  defts.,  and  at  the  time  of  committing  the 
offence  thereinafter  mentioned,  had  certain  main  and 
other' pipes  belonging  to  them  in  the  town  and  parish 
of  Wolverhampton,  in  the  said  county  of  Stafford, 
within  the  limits  of  the  last-mentioned  Act,  for  the 
supply  of  water  according  to  the  provisions  of  the  said 
Acts,  and  had  certain  fire-plugs  fixed  thereto  for  the 
supply  of  water  for  extinguishing-  fire,  according  to  the 
provisions  of  the  said  Acts ;  yet  that  the  defts.,  on  the 
10th  Oct.  186*0,  did  not  keep  charged  with  water 
the  said  pipes  so  belonging  unto  them,  and  to  which 
fire-plugs  were  so  fixed,  in  the  town  and  parish  afore- 
said, within  the  limits  aforesaid,  but  then  and  there 
wholly  neglected  so  to  do,  though  not  prevented  from 
so  doing  by  frost,  unusual  drought,  or  unavoidable 
cause  or  accident,  or  during  necessary  repairs. 
A  penalty  of  10/.  attaches  to  the  offence. 
The  complainant  relied  upon  the  provisions  of  tho 
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siderable  amoant  below  10  per  cent,  per  annum  existed 
in  the  dividend*  already  paid,  and  which,  if  that 
second  Act  had  not  passed,  and  the  company 
had  become  sufficiently  prosperous,  the  shareholders 
would  have  been  entitled  to  receive.  The  question  is, 
whether  the  second  Act  of  Parliament  has  deprived  the 
original  shareholders  of  that  right?  The  second  Act 
was  passed  for  the  purpose  of  altering,  amending  and 
enlarging  the  former  Act.  It  repeals  no  one  of  its 
clauses ;  it  is  simply  additional  to  it ;  and  it  raises  the 
nominal  capital  of  the  company  to  850,000/.,  by 
making  it  to  consist  of  5000  shares  of  50L  each.  It, 
in  fact,  changes  the  25/.  shares  created  by  the  former 
Act  into  bOL  shares  under  that  Act ;  and  it  creates 
2000  additional  shares  of  SOL  each.  It  limits  the 
dividends  on  each  share  to  5/.  per  cent.;  thereby 
enabling  the  original  shareholders  of  25Z.  shares  each 
to  receive  their  original  maximum  of  dividend  in  the 
shape  of  5  per  cent,  on  the  50/.  shares.  The  parts  of  the 
new  Act  which  alone  seem  to  me  to  have  any  bearing  on 
this  subject  are  in  the  following  places :  in  the  preamble, 
and  the  3rd,  the  4th  and  the  5th  seetiocs.  [His 
Honour  read  the  preamble  and  those  sections  as  above 
stated,  and  continued.]  Upon  the  4th  section  I  am 
of  opinion  that  no  distinction  is  made  between  one 
class  of  shares  and  the  other,  or  between  one  dividend 
and  the  other.  The  words  of  the  Act  are  "  any  pre- 
vious dividend.**  I  da  not  consider  myself  at  liberty 
to  cut  down  that,  the  most  general  expression,  "  to  any 
previous  dividend  declared  under  the  authority  of  this 
Act,  or  subsequently  to  the  passing  of  this  Act." 
I  am  at  a  loss  to  understand  why  the  recitals 
which  I  have  read  were  introduced,  unless  it 
was  intended  to  deal  with  those  dividends  which  are 
therein  expressed  to  be  the  right  of  the  then  existing 
shareholders.  I  think  that  clause  deals  with  this  part 
of  the  subject,  by  putting  all  the  dividends  on  the  same 
footing.  But  I  also  think  that  if  there  was  any  doubt 
.  on  that  point  it  would  be  removed  by  the  5th  section. 
For  what  are  the  rights  there  spoken  of  which  are  pre- 
served to  the  shareholders  under  the  first  Act  ?  They 
are  the  rights  acquired  under  that  Act.  The  pream- 
ble recites  that  under  that  Act  the  shareholders  were 
entitled  to  a  dividend  of  10  per  cent,  on  the  nominal 
amount  of  their  shares.  That,  therefore,  was  one  of  the 
rights  acquired  under  that  Act ;  and  that  therefore  was 
one  of  the  rights  vested  in  the  old  shareholders  on 
taking  new  shares  under  the  later  Act.  Indeed,  ex- 
cept the  clause  refers  to  suck  dividends,  it  is  difficult 
to  see  what  are  the  rights  to  be  vested  in  them,  or  why 
such  right  to  be  paid  the  deficiency  of  former  dividends 
should  be  excluded.  Well,  then,  are  these  provisions  in- 
consistent with  the  provisions  of  the  later  Act  ?  Certainly 
not.  It  seems  to  me  that  they  are  not  only  consistent 
with  them,  but  that  any  other  construction  would  be  in- 
consistent with  the  provisions  of  both  Acts,  which 
must,  for  this  purpose,  be  read  together.  That 
this  is  so  is,  to  my  mind,  made  clear  by  the 
contention  on  behalf  of  the  consumers,  and  the 
clauses  on  which  they  rely  for  their  rights.  The 
contention  of  the  consumers  is,  that  the  deficiency 
of  dividends  under  the  former  Act  is  gone ;  that  only 
deficiencies  on  dividends  declared  since  the  passing  of 
the  second  Act  can  now  be  made  good  out  of  the  profits 
of  the  company ;  and  that  the  excess  of  profits  after 
that  should  be  applied  in  reducing  the  pries  of  water 
to  the  consumers.  Bat  under  the  second  Act,  taken 
alone,  there  is  no  power  of  reducing  the  price  of  water 
to  the  consumers;  it  is  solely  under  the  fint  Act, 
which  is  incorporated  with  the  second,  and  enlarged 
and  amended  by  it,  that  that  power  can  be  exercised. 
But  the  only  clause  in  the  former  Act  under  which  that 
reduction  of  price  to  the  consumers  can  be  effected  is 
the  32nd  section.  [His  Honour  again  referred  to  that 
section,  as  above  stated,  and  continued :]  So  that  the 
redaction  of  pi  ice  to  the  consumer  is  not  to  take  place 


until  the  aocnmnlntcd  fond,  if  created,  shall  have 
amounted  to  7900£,  and  after  dividends  ts  the  ami  mil 
of  10  per  cent,  shall  have  been  paid  on  the  origbul 
shares;  that  is,  the  court  of  quarter  sessions,  which 
slone  has  authority  to  do  it,  has  no  power  or  jurisdic- 
tion to  reduce  the  price  of  Water  until  10  per  ant. 
dividends  have  been  paid  on  the  original  sham.  lb» 
nominal  value  of  the  shares  is  doubled  by  the 
Act,  and  the  dividend  of  5  per  cent,  is 
for  10  per  sent,  on  the  former  hakf 
Bat  that  is  virtually  the  same  thing,  and  thai 
power  is  given  by  the  4th  section  of  the  noted 
Act  to  paj  the  deficiency  of  any  previoui  divi- 
dend. I  consider  it,  therefore,  clear,  that  not  only  an 
the  droecton  authorised  to  pay  the  deficiency  of  preview 
dividends  from  the  beginning  in  1845,  but  ales  that 
the  court  of  quarter  leaueons  has  no  power  ts  reduce 
the  price  to  the  consumers,  until  every  pfevioos  ef- 
ficiency in  the  dividends  is  paid.  I  wiH  therefore  nub 
a  declaration  to  that  effect;  but  I  will  vary  the  a- 
pression  of  it,  if  it  shall  appear  to  counsel  to  be 
inadequate  m  that  form  to  explain  the  conetrectum 
I  have  put  on  the  donees  of  these  two  Acts  of  Pawav 
ment  The  decree  wiU  therefore  be  this:— Declare 
that  the  surplus  of  the  past  income  of  the  said  Not- 
tingham Waterworks  Company,  not  yet  expended,  ead 
the  fatum-  income  of  the  said  company,  as  the  sen* 
shall  be  received,  after  payment  of  the  working  ex- 
penses of  the  undertaking,  and  the  interest  ea  ts? 
amount  of  the  money  borrowed  by  the  company  under 
the  authority  of  the  aforesaid  Acts  of  Parliament,  ad 
after  providing  such  an  amoant  for  the  contingent  fad 
as  the  directors  under  the  authority  of  the  same  A* 
may  consider  necessary  to  set  apart  for  that  purpose,  is 
applicable  to  the  payment  of  arrears  of  divides*!  v 
the  shareholders  in  the  said  company,  in  the  foUovisg 
manner— that  is  to  say;  in  or  towards  pay- 
ment of  what  is  necessary  to  make  up  the  eV 
ficienoy  of  any  previous  dividend  declared  nb- 
sequently  to  the  passing  of  the  Nottingham  Water- 
works Aet  1845;  and  if  such  surplus  shall  he 
insufficient  to  nerysejeh  deficiency  in  foil,  then  the!  Its 
ssme  is  to  be  applied  pro  rata  in  payment  of  as  moa 
of  such  deficiency  as  the  said  surplus  will  exteet  t» 
satisfy,  to  each  of  the  shareholders  of  the  esmpeay, 
and  so  on  in  each  and  every  year,  so  long  as  aay  aw* 
surplus  shall  exist,  until  the  whole  of  the  deaeJoKT  ef 
any  previous  dividend  shall  have  been  made  good,  sad 
paid  to  the  shareholders  of  the  company."  That  de- 
cree will  probably  be  all  that  is  required  for  the  par* 
pose  of  this  suit,  and  it  will  be  unnecessary  to  take  aw 
of  the  accounts  as  prayed  by  this  bill.  The  costs  « 
the  pit.  and  of  the  defts.  the  directors,  must  be  paid  est 
of  the  funds  of  the  company. 


COURT   OF  EXCHEQUER. 

Reported  by  F.  Baiurr  and  H.  Lama,  Keqra.,  Bsrrtaten- 

at-I^w. 

Jems  9,  1860  and  July  6,  18(1. 

Thk  Attornby-Gbnebal  ».  Floybk,  Skymkr  asz> 

Digby,  re  Baxkes. 

Succession  Duty  Act  1853— (16  if  17  VkL  c.  51)- 

Who  the  "predecessor"— Rate  of  duty  payable. 

Henry  Banhes  being  seised  in  fee,  devised  certain  tosar 

to  his  son  Henry  for  life,  remainder  to  his  fast**! 

other  eons  en  tail  male.    Henry  the  mm  being  tern** 

for  life,  and   William  John,  his  eldest  limns  ** 

tenant  in  tail  male  in  remainder,  and  of  fuil  */• 

suffered  a  recovery  in  1810  to  each  usee  mtmj 

should  Jointly  appoint ;  in  default  of  appointment 

the  nee  of  Henry  for  life,  then  to  suck  uses  as  «*■ 

Jtoss  John  should  appoint  •/  As  survived  his  /***** 
bydeedorwiU^ndindefotUtofiitchappoiAim^^ 

the  same  uses  as  in  the  original  will    Afterword** 
1821,  there  was  a  deed  of  appointment  by  4** 
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and  his  son  William  Joftn  to  such  wet  at  they 
should  jointly  appoint,  then  to  Henri/  for  life,  tlien 
to  William  John  for  life,  remainder  to  his  first  and 
other  tons  in  tail  male,  t/ien  to  the  use  of  George, 
the  next  ton  of  the  second  Henry,  for  life,  remainder 
to  hit  first  and  other  tons  in  tail  male.     The  joint 
power  of  appointment  in  the  deed  of  1821  was  never 
,   executed.     The  second  Henry  died  in  1834.     Wil- 
liam John  died  in  1855  without  issue,  and  thereupon 
George  succeeded  to  the  estate  as  tenant  for  life : 
Held,  that    the  estate  and  interest  of  George  was 
derived  from  Henry  and  William  John  as  the  pre- 
atcetsors,  and  that  the  rate    qf  succession  duty 
payable  by  the  representatives  of  George  should  be 
3  per  cent,  on  one  moiety  in  respect  of  tJhe  interest 
deristfl  from  the  brother  William  John,  and  1  per 
cent  on  the  other  moiety  in  respect  qf  the  interest 
derised  from  Henry,  the  father  qf  George. 
This  was  an  information  filed   by  the  Attorney- 
General,  and  the  object  of  it  was  to  obtain  from  defts., 
who  are    too    executors  of  the  will   of  the  Right 
Honourable  George  Bankes,  late  of  Kingston-hall,  in 
the  county  of  Dorset,  deceased—  Floyer  and  Seymer 
being  trustees  of  a  settlement  of  1855,  made  by  his 
eldest  son  Edmund  George  Bankes— payment  of  the 
duty  owing  to  her  Majesty  in  respect  of  the  succession 
of  the  said  George  Bankes,  deceased,  in  certain  real 
property  to  which  he  became  beneficially  entitled  in 
possession  on  the  death  of  his  brother  William  John 
Bankes,  and  also  of  the  duty  in  respect  of  the  succes- 
sion io  the  same  property  of  his  eldest  son  the  said 
£dmand  Geo.  Bankes,  who  became  beneficially  entitled 
thereto  in  possession  upon  his  said  father's  death ;  and 
also  of  the  duty  owing  in  respect  of  the  successions  of 
several  younger  children  of  the  said  George  Bankes, 
deceased,  in  the  same  property  under  the  appointments 
made  by  his  will  and  codicils  respectively  in  pursuance 
of  certain  powers  enabling  him  in  that  behalf.     The 
question  for  the  decision  pf  the  court  was  as  to  the 
rate  of  duty  payable  in  respect  of  such  successions 
respectively. 

Henry  Bankes,  formerly  of  Kingston-hall,  Esq. 
(since  deceased),  was  owner  of  certain  real  property  in 
the  counties  of  Dorset  And  Cumberland.  On  the  18th 
Aug.  1774  he  duly  made  his  last  will,  and  thereby 
derised  his  said  real  property  unto  his  brothers-in-law, 
John  Wynne  and  William  Wynne  (both  deceased),  to 
hold  tiie  same  (subject  oh  to  part  thereof  to  a  yearly 
rentehargo  of  600/.,  payable  to  his  wife  Margaret,  now 
deceased,  for  her  life)  unto  them,  their  heirs  and 
assigns,  to  the  uses  therein  and  hereinafter  in  part 
stated  in  effect  as  follows : — To  the  use  of  the  testator's 
son  Henry  Bankes  for  life,  without  impeachment  of 
*aste,  with  a  limitation  to  the  use  of  the  said  John 
Wynne  and  William  Wynne  and  their  heirs,  during  the 
life  of  the  said  Henry  Bankes  (the  son),  in  trnst,  to, 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  son  of  the  body  of  the  said  Henry 
Bankes  (tho  son)  lawfully  begotten,  and  of  the  heirs 
male  of  the  body  of  such  first  son  lawfully  to  be  begot- 
ten, severally,  successively  and  in  remainder  one  after 
the  other,  as  they  respectively  should  be  in  seniority  of 
age  and  priority  of  birth,  and  of  the  several  heirs  male 
of  the  body  and  bodies  of  such  respective  sons  lawfully 
issuing,  with  divers  remainders  over. 

The  said  testator  Henry  Bankes  died  in  Sept.  1776, 
and  the  said  will,  with  a  codicil  thereto,  dated  20th  of 
the  same  month  of  August,  confirming  the  said  will, 
▼as  shortly  after  testator's  death  proved  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury'  by 
the  said  Margaret  Bankes,  his  widow,  who  was  ap- 
pointed the  executrix  during  the  minority  of  the  said 
Henry  Bankes,  the  son. 

Henry  Bankes.  the  younger,  who  was  the  first  and 
eldest  son  of  the  said  Henry  Bankes  (the  son),  died  in 
1806,  unmarried  and  without  issue,  and  William  John 
[Mag.  Cas.] 


Bankes,  who  was  the  second  son  of  the  said  Henry 
Bankes  (the  son),  thereupon  became  and  was  at  the* 
time  of  the  date  and  execution  of  the  indenture  of 
bargain  and  sale  next  hereinafter  stated,  the  first 
tenant  in  tail  in  remainder  expectant  on  his  father'* 
death  of  the  real  property  devised  by  the  said  will, 
and  he  attained  his  age  of  twenty-one  years  in  the 
year  1809. 

By  an  indenture  of  bargain  and  tale,  dated  18th 
June  1810,  made  between  the  said  Henry  Bankes  of 
the  first  part,  the  said  William  John  Bankes  pf  the 
second  part,  Jonathan  Holmes  (since  deceased)  of  the 
third*  part,  and  Jos.  Lowden  of  the  fourth  part,  duly 
executed,  and  afterwards  enrolled  in  the  Court  of 
C  P.,  after  reciting  as  or  to  the  effect  stated,  and  that 
the  said  Henry  Bankes  (the  son)  and  William  John 
Bankes  were  desirous  and  had  determined  to  suffer  a 
common  recovery  of  the  manors,  castles,  advowsons, 
messuages,  lands,  tenements  and  hereditaments  devised 
by  the  will  of  the  said  Henry  Bankes,  and  of  settling 
the  same  to  the  uses,  osc,  in  the  said  indenture  de- 
clared, it  is  witnessed  that  for  docking,  barring  and 
destroying  the  estate  tail  of  the  said  William  Bankes 
of  and  in  the  same  manors,  &c,  by  the  said  indenture 
bargained  and  sold,  or  otherwise  assured,  and  all  re- 
versions and  remainders  expectant  or  depending  on  the 
same  estate  tail,  and  all  dormant  entails  (if  any)  in  the 
said  Henry  Bankes  (the  son),  and  all  conditions  sad 
collateral  limitations  annexed  to  the  said  estates  tail 
respectively,  and  for  settling  and  assuring  the  same 
manors,  &c.,to  the  use  by  the  said  indenture  limited  and 
declared,  and  for  the  nominal  considerations  therein- 
mentioned,  the  said  Henry  Bankes  (the  son)  did  bargain 
and  sell,  and  the  said  William  John  Bankes  did  grant, 
bargain,  sell,  ratify  and  confirm  unto  the  said  J.  Holmes 
and  his  assigns,  the  manors,  &c,  therein  particularly 
described,  being  the  real  property  devised  by  the  said 
testator's  will,  as  before  stated,  to  hold  the  same  (sub- 
ject to  the  said  yearly  rentcharge  of  €00/.)  unto  the  said 
J.  Holmes  and  his  assigns  during  the  joint  natural  lives 
of  the  said  J.  Holmes,  H.  Bankes  (the  son)  and  W,  J. 
Bankes,  to  the  intent  that  Holmes  might  become  tenant 
of  the  freehold  of  the  manors,  &&,  by  the  said 
indenture  bargained  and  sold,  to  the  end  that  one  or 
more  common  recovery  or  recoveries  might  be  Suffered 
in  manner  therein  mentioned,  with  a  declaration  that 
the  same  and  other  the  assurances  therein  mentioned 
should  enure  to  the  uses  by  the  same  expressed,  as  to 
certain  part  thereof,  to  the  use  of  the  said  Henry 
Bankes  (the  son),  his  heirs  and  assigns,  for  ever ;  and 
as  to  the  other  part  thereof  (being  that  portion  of  tho 
said  real  property  to  which  the  question  in  this  suit 
relates),  to  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  and  for  such  interest  or  interests,  by 
way  of  annuity,  rentcharge,  or  otherwise,  and  in  such 
parts,  shares,  and  proportions,  and  upon  such  trusts 
and  for  such  ends,  intents  and  purposes,  and  charged 
and  chargeable  in  such  manner,  and  either  absolutely 
or  conditionally,  and  subject  to  such  powers  of  revoca- 
tion and  of  new  appointment,  and  other  powers,  pro- 
visoes, conditions,  restrictions,  limitations,  declarations 
and  agreements,  as  the  said  Henry  Bankes  (the  son) 
and  William  John  Bankes  jointly,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be 
sealed  and  delivered  by  them  in  the  presence  of  two  or 
more  credible  witnesses,  and  attested  by  the  same 
witnesses,  should  direct,  limit,  or  appoint;  and  in  de- 
fault of  such  direction,  limitation,  or  appointment,  and  in 
the  meantime  subject  thereto,  to  the  use  of  the  said  H. 
Bankes  (the  son)  during  his  lite,  without  impeachment 
of  waste,  and  with  the  same  or  the  like  powers  of 
leasing,  and  other  powers  and  privileges  as  were  given 
to  them  by  the  will  of  the  said  Henry  Bankes,  the  tes- 
tator, in  confirmation  of  the  same  estate  for  life,  and; 
the  powers  and  privileges  annexed  thereto,  with  re- 
mainder to  the  use  of  such  person  or  persons  for  such 
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estate  and  .interest,  &c  as  the  said  Wra.  Jno.  Bankes 
At  any  time,  and  from  time  to  time  from  and  after  the 
decease  of  the  said  Henry  Bankes  (the  son),  and  in  the 
event  of  his  the  said  Wm.  John  Bankes  surviving  the 
same  Henry  Bankes,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  to  be  sealed!  and  delivered 
by  him  in  the  presence  of  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  in  writing, 
&c,  should  direct,  limit,  or  appoint,  and  in  default 
thereof  then  to  the  snme  or  the  like  uses,  &c  as  the 
same  manors  and  other  hereditaments  respectively  were 
limited  by  the  will  of  the  said  Henry  Bankes  the  tes- 
tator, after  and  expectant  on  the  several  estates  limited 
for  the  life  of  the  said  Henry  Bankes  (the  son),  or  as 
near  thereto  as  might  be,  &c. 

A  common  recovery  was  afterwards  duly  suffered  in 
or  as  of  Trinity  Term  1810,  in  pursuance  of  the  agree- 
ment contained  in  the  said  indenture  of  bargain  and 
sale.    . 

By  an  indenture  of  settlement,  dated  2nd  June  1821, 
[a  lease  for  a  year  precedent  thereto],  made  between 
the  said  H.  Bankes  (the  son)  of  the  first  part,  the  said  W. 
Jno.  Bankes  of  the  second  part,  Henry  Seymer,  W. 
Bond,  the  Rev.  G.  Pickard  and  the  Rev.  Henry  Master- 
man  of  the  fourth  part,  duly  executed  and  attested, 
after  reciting  as  before  stated,  and  that  the  said  H. 
Bankes  (the  son)  was  seised  to  him  and  his  heirs  in  fee- 
simple  of  divers  hereditaments  in  Dorsetshire  in  addition 
to  those  limited  to  the  use  ot  the  said  Henry  Bankes  (the 
son), 'in  fee,  and  also  possessed  of  certain  leasehold 
hereditaments  in  the  said  county;  and  also  that  the 
freehold  and  leasehold  hereditaments  of  the  said  H. 
Bankes  (the  son)  were  convenient  to  be  held  together 
with,  the  manois  and  other  hereditaments  so  subjected 
to  the  joint  power  of  appointment  of  the  said  H.  Bankes 
(the  son)  and  William  John  Bankes,  and  thereinafter 
settled  by  them;  and  also  reciting  that  the  said  H. 
Bankes  (the  son)  and  William  John  Bankes,  and  oy 
way  of  family  arrangement,  and  on  mature  considera- 
tion, agreed  to  join  in  settling  and  assuring  the  several 
manors,  &c^  as  thereinafter  declared,  and  for  that 
purpose  the  said  H.  Bankes  (the  son)  and  William  John 
Bankes  had  determined  to  execute  their  joint  power  of 
>(  appointment  and  to  make  and  execute  the  several  con- 
( r  veyances,  releases  and  assignment  after  contained ; 
the  said  Henry  Bankes  (the  son)  and  William 
John  Bankes  jointly  in  that  behalf,  did  by 
that  their  deed,  sealed  and  delivered  by  them  jointly, 
in  the  presence  of  two  credible  witnesses,  &&, 
jointly  direct,  limit  and  appoint  that  all  those  the 
manors,  &c,  first  thereinafter  released  should  thence- 
forth remain  and  be,  and  that  the  said  recovery 
and  all  other  assurances  should  thenceforth  be  and 
remain  (subject  to  the  said  annuity)  to  the  uses  after 
limited.  And  it  is  thereby  also  witnessed  that,  in 
pursuance  and  further  performance  of  the  said  agree- 
ment, and  for  the  considerations  therein  mentioned, 
Henry  Bankes  (the  son)  and  Wm.  John  Bankes  did 
grant,  bargain,  sell  and  release  unto  the  said  Seymer 
and  Bond,  their  heirs  and  assigns  for  ever,  firstly,  the 
several  manors  (being  all  the  same  premises  as  are  de- 
scribed in  snd  conveyed  by  the  before-stated  indenture 
of  bargain  and  sale,  and  the  recovery  suffered  in  pur- 
suance thereof) ;  and,  secondly,  the  manor,  &c.  therein 
described  (being  hereditaments  whereof  the  said  Henry 
Bankes  wss  seised  for  an  estate  of  inheritance 
in  fee-simple,  or  for  some  other  estate  of  inheritance), 
to  hold  to  Seymer  and  Bond,  their  heirs  and  assigns, 
upon  the  trusts  therein  declared ;  as  to  such  part  as 
was  by  the  said  indenture  of  bargain  and  sale  limited 
to  the  use  of  the  said  Henry  Bankes  (the  son)  in  fee- 
simple,  to  the  use  of  the  said  Henry  Bankes  (the  son) 
his  heirs  and  assigns  for  ever;  and  as  to  the  other 
parts  thereof,  "  the  said  settled  estates,"  including  that 
portion  of  the  real  property  devised  by  the  said  testa- 
tors will  (to  which  the  question  in  this  suit  relates),  to 


such  uses,  &c.  &c^  as  the  said  Henry  Banket  (the  son) 
and  Wm.  J.  Bankes  should  jointly  appoint;  and, abject 
thereto,  to  the  use  that  Frances,the  wifeof  Henry  Banker 
the  son  (who  died  in  her  husbands  lifetime),  should,  if 
she  survived  her  said  husband,  receive  for  her  Hfe700ta- 
year,  with  a  term  of  500  years  to  Pickard  and  Masternaa, 
for  securing  due  payment  thereof,  and  providing  for  the 
maintenance  of  any  tenant  in  tail  during  minority,  to 
Henry  for  life ;  then  to  William  John  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  then. 
to  the  use  of  George  Bankes  (the  person  in  qaestioD]l 
the  next  son  of  the  second  Henry,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male.  The  joist 
power  of  appointment  in  the  deed  of  1821  was  new 
executed.  The  second  Henry  died  in  1834,  and  WiUua 
John  in  1855  without  issue,  whereupon  George  suc- 
ceeded to  the  estate  as  tenant  for  life.  Under  the 
Succession  Duty  Act  1853  there  became  payable  in 
respect  of  the  succession  of  George  Bankes  in  the  said 
settled  estates,  according  to  the  value  to  be  ascertained 
as  in  the  Act  mentioned,  eight  half-yearly  in- 
stalments, the  first  whereof  ought  to  have  been  paid 
at  the  expiration  of  twelve  months  next  after  George 
Bankes  became  entitled  to  the  beneficial  enjoyment. 

George  Bankes  was  tenant  for  life  in  possession  of 
the  settled  estates  in  the  settlement  of  1821,  at  the 
time  the  disentailing  deed  next  mentioned  was  made, 
and  Edmund  George  Bankes  was  bis  first  son,  and  as 
such  was  tenant  in  tail  male  in  remainder,  expectant 
on  his  father's  death,  and  by  a  disentailing  deed  of  the 
2nd  July  1855,  made  between  the  said  George  Bankes- 
of  the  first  part,  the  said  Edmund  George  Bankes  of 
the  second  part,  and  J.  $.  Gregory  of  the  third  part, 
and  duly  enrolled  pursuant  to  the  Statute  for  the 
Abolition  of  Fines  and  Recoveries,  Edmund  Georgs 
Bankes,  with  the  consent  of  the  said  George  Bankes 
his  father,  as  protector  of  the  settlement  of  1821,  dis- 
entailed the  settled  estates  comprised  therein,  and  the 
said  George  Bankes  conveyed  the  same  to  such  toe, 
&c,  as  the  said  George  Bankes  and  Edmund  Gearp 
Bankes  should  by  deed  jointly  appoint ;  and  in  defaalt 
thereof  the  same  were  to  be  to  the  uses  of  the  aid 
settlement. 

By  an  indenture  of  settlement  dated  3rd  July  1355, 
between  said  Geo.  Bankes  of  the  first  part,  said  Edmi, 
Geo.  Bankes  of  the  second  part,  said  Floyer  and  Seymer 
of  the  third  part,  the  said  Floyer  of  the  fourth  part,  aad 
the  said  J.  S.'Gregory  of  the  fifth  part ;  after  rednar; 
the  settlement  of  June  1821,  that  Frances  Bankes  died 
in  1823,  that  said  Henry  Bankes  did  not  marry  after- 
wards ;  that  Henry  and  William  John  Bankes  did  not 
exercise  their  power  of  joint  appointment,  and  that 
said  Henry  Bankes  did  not,  except  to  secure  a  jointaw 
for  the  wife  of  George  Bankes  and  the  mother  of  said 
William  George  Bankes ;  that  said  Henry  Bankes  died 
on  17th  Dec  1834,  and  William  John  Bankes  on  15th 
April  1855,  unmarried  and  without  issue;  that 
Edmund  George  Bankes  was  horn  on  24th  April  18& 
and  was  the  first  son  of  said  George  Bankes — the  last- 
mentioned  disentailing  deed  of  the  day  previous ;  that 
Edmund  George  Bankes  intermarried  on  24th  Jan. 
1848  with  Rosa  Louisa  Bastard,  spinster,  and  had  two 
sons  by  her,  to  wit,  Henry  John  P.  Bankes,  born  * 
12th  Feb.  1850,  and  Walter  Ralph  Bankes,  hern  ia 
Ang.  1853:  it  is  witnessed  that  said  George  and 
Edmund  George  Bankes,  by  virtue  of  the  power  gi*w 
to  them  jointly  by  the  indenture  of  2nd  July  1855,  sad 
of  every  other  power,  &c,  did  appoint  that  all  and 
singular  the  said  settled  estates  should  remain  te  the 
uses  therein  stated ;  and  it  was  farther  witnessed  thst 
said  George  and  Edmund  Geo.  Bankes,  by  way  of 
further  assurance  snd  in  aid  of  the  apfwtntnieat 
thereby  made,  did  grant  unto  the  said  Floyer  aad 
Seymer,  their  heirs  and  assigns,  all  the  »» 
settled  estates  (except  the  leasehold  parts),  te 
hold    to   them,  their  heirs    snd    assigns  for  tvtrr 
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nevertheless  to  the  uses  and  upon  the  trust*  therein 
mentioned,  and  as  George  and  Edmund  George  Bankes 
should  jointly  appoint,  and,    in  default,    to  Floyer 
and    Seymer,    their    executors,    administrators    and 
assigns,  for    500  years;  remainder  to   Gregory,  his 
curators,  administrators  and  assigns,  for  the  term  of 
one  day,  to  prevent  merger,  and  subject  thereto  to  the 
we  of  George  Bankes  for  life;  remainder  to  Floyer 
and  Seymer    for    1000  years,  upon  certain    trusts; 
remainder  to  Gregory  for  one  day,  and  subject  thereto 
to  the  use  of  Floyer  and  Seymer  for  the  life  of  Edmond 
George  Bankes,  and  after  his  decease  to  the  use  of 
Henry  John   P.   Bankes,  the   first  son  of  Edmund 
George  Bankes,  for  lite,  and  after  his  death  to  the  use 
of  the  first  and  every  other  son  of  the  said  Henry  John 
P.  Bankes  severally  and    successively,  according  to 
priority  of  birth,  and  the  heirs  male  of  the  bodies  of  the 
same  sons  respectively,  every  elder  of  the  same  sons, 
and  the  heirs  male  of  his  body  to  take  before  every 
joanger,  &c ;  and  on  failure  of  such  issue,  to  the  use 
of  the  said  Walter  Ralph  Bankes,  the  second  son  of 
said  Edmund  George  Bankes,  for  life,  and  afterwards 
orer  to  his  sons  in  a  similar  manner ;  and  on  failure  of 
such  issue,  to  the  use  of  Henry  Hyde  Nugent  Bankes, 
the  second  son  of  said  George  Bankes,  for  life,  and 
afterwards  over  to  his  sons  in  a  similar  manner;  and  on 
failure  of  such  issue,  to  the  use  of  William  George 
Haw  trey  Bankes,  the  third  son  of  George  Bankes,  for 
life,  and  afterwards  over  to  his  sons  in  a  similar 
manner ;  and  on  failure  of  such  issue,  to  the  use  of 
Wynne  Albert  Bankes,  the  fourth  son  of  said  George 
Bankes,  for  life,  and  afterwards  over  to  his  sons  in  a 
shniUr  manner ;  and  on  failure  of  such  issue,  to  the 
use  of  the  fifth  and  every  other  youuger  son  of  said 
George  Bankes,  severally  and  successively,  according  to 
priority  of  birth,  and  the  heirs  male  of  the  bodies  of  the 
ume  sons ;  and  on  failure  of  such  issue,  to  the  use  of 
Kdward  Bankes   for  life;  afterwards  to  the  use   of 
John  Scott  Bankes,  the  eldest  son  of  said  Edward 
Bankes,  for  life,  and  afteiwards  over  to  his  sons  in  a 
similar  manner ;  and  on  failure  of  such  issue,  to  the  use 
of  the  Rev.  Eldon  Surtees  Bankes,  the  second  son  of 
•aid  Edward  Bankes,  for  life,  and  afterwards  over  to 
hu  sons  in  a  similar  manner ;  and  on  failure  of  such 
issue,  to  the  use  of  the  said  George  Bankes,  his  heirs 
and  assigns  for  ever. 

The  said  George  Bankes  by  his  will,  dated  28th 
Jnly  1855,  recited  that  by  the  said  settlement  of  2nd 
Jane  1821  a  power  was  limited  to  him  to  charge  all  or 
*nj  part  of  the  hereditaments,  &c,  thereby  settled, 
except  certain  parts  expressly  excepted,  with  portions 
for  his  daughters  and  younger  sons.  And  by  the 
settlement  of  3rd  July  1855,  being  a  resettlement  of  the 
estates  settled  by  the  settlement  of  1821,  a  power  was 
Jnnitcd  to  him  to  charge  all  or  any  part  of  the  heredi- 
taments, &c  thereby  settled,  except  certain  parts 
thereof  expressly  excepted  from  the  operation  of  the 
*ame  power,  but  which  were  not  altogether  the  same 
parts  thereof  as  were  excepted  from  the  operation  of 
the  said  power  created  by  the  settlement  of  1821. 
"  Kow,  therefore,  by  virtue  and  in  exercise  of  every 
.power  and  authority  whatsoever  me  in  this  behalf  in 
<*nT  way  enabling,  I  do  hereby  charge  all  those  the 
manors,  &&,  settled  by  the  settlement  of  1821,  re- 
settled by  the  settlement  of  .1855,  except  such  parts 
thereof  as  by  the  settlement  of  1821  were  excepted 
from  the  operation  of  the  said  power  thereby  created, 
-and  except  also  such  parts  as  by  the  settlement  of  1855 
were  excepted  from  the  operation  of  the  said  power 
thereby  created,  with  the  following  sums  as  portionsfor  my 
three  younger  sons  and  my  four  daughters  respectively— 
that  is  to  say,  1 0,000/,  for  my  second  son  H.  H.  N.  Bankes, 
5000/.  for  my  third  son  William  George  H.,  5000/. 
for  my  fourth  son  Wynne  Albert,  5000/.  for  my 
daughter  Georgians  Charlotte  Frances,  wife  of  said 
John  Floyer,  and  in  satisfactions*  ^covenant  con-]  for  the  Crown* 


tained  in  her  marriage  settlement,  and  the  sum  of 
5000/.  each  to  Adelaide,  Augusta  Anne  and  Octavia 
Elizabeth." 

By  a  codicil  to  his  said  will,  dated  25th  Feb.  1856, 
after  taking  notice  of  the  death  of  his  said  daughter 
Octavia  Elizabeth,  he  made  a  further  apportionment  of 
3000JL  to  his  daughter  Mrs.  Floyer,  3000*.  to  his 
daughter  Adelaide,  and  3000/.  to  his  daughter  Augusta 
Anne,  and  charged  the  same  hereditaments  with  the 
payment  thereof. 

By  a  second  codicil  to  his  said  will,  dated  the  16th 
June  1856,  after  reciting  the  appointment  made  by 
his  will  and  codicil  in  favour  of  his  said  daughter 
Adelaide,  he  revoked  the  same,  and  declared  that  certain 
provisions  which  he  had  then  lately  made,  in  contem- 
plation of  her  marriage  with  the  deft.  Digby,  should  be 
deemed  in  lieu  of  a  bequest  of  3000/.  to  her  contained 
in  his  will,  and  made  payable  out  of  his  general  per- 
sonal estate,  and  also  of  5000/.  and  3000/.  by  his  will 
and  codicil  charged  upon  the  said  settled  estates. 

George  Bankes  died  on  the  6th  July  1856,  and  his 
said  will  and  codicils  were  duly  proved  by  defts.  (and 
William  G.  H.  Bankes,  since  deceased),  his  executors, 
on  the  15th  Aug.  then  next. 

Upon  the  death  of  George  Bankes,  his  eldest  son,  the 
said  Edmund  George  Bankes,  or  defts.  Floyer  and 
Seymer,  on  his  behalf,  became  entitled  in  possession  to 
the  succession  conferred  on  the  said  E.  G.  Bankes  by 
the  settlement  of  1855,  and  duty  became  payable  in 
respect  thereof;  and  the  said  five  younger  children  of  the 
said  George  Bankes  then  also  became  respectively 
entitled  in  possession  to  the  portions  so  apportioned  to 
them ;  and  defts.  Floyer  and  Seymer,  as  the  trustees, 
are  personally  accountable  in  respect  of  the  duty  on  all 
the  successions;  and  application  has  been  made  to 
defts.  for  payment  after  the  rate  of  3  per  cent,  on  the 
value  of  that  portion  of  the  succession  conferred  on 
George  Bankes  by  the  settlement  of  1821,  derived  under 
the  will  of  Henry  Bankes,  the  subsequent  bargain  and 
sale  of  Jan.  1810,  and  the  recovery  suffered  in  pur- 
suance thereof;  and  the  Attorney-General  insists  that 
this  is  the  proper  rate  of  duty,  inasmuch  as  this  portion 
of  the  succession  of  George  Bankes  was  derived  by  him 
from  his  brother  the  said  William  John  as  predecessor. 

The  same  as  to  Edmund  George  Bankes,  inasmuch  as 
the  settlement  of  1855,  under  which  the  said  E.  G. 
Bankes  takes  his  succession,  was  a  disposition  made  by 
himself  at  the  date  whereof  he  was  entitled  to  the 
property  comprised  therein  expectantly  on  the  death  of 
his  father,  the  said  G.  Bankes,  and  he  is  therefore 
chargeable  with  duty  at  the  same  rate  as  he  would 
have  been  chargeable  with  if  no  such  disposition  had 
been  made ;  and  the  proper  rate  of  duty  with  which 
the  said  Edmund  George  would  have  been  chargeable 
if  the  settlement  of  1855  had  not  been  made  is  3  per 
cent.,  inasmuch  as  in  that  case  he  would  have  derived 
his  successiou  from  his  father's  brother,  the  said 
William  John  Bankes,  as  predecessor. 

The  same  in  respect  of  the  several  portions  appointed 
by  the  said  will  and  codicils  of  George  Bankes  to  his 
five  younger  children,  inasmuch  as  such  younger 
children  derive  their  interests  under  one  or  other,  or 
both,  of  the  instruments  by  which  the  several  powers 
of  appointment  which  George  Bankes  assumed  to 
exercise  in  their  favour  as  before  stated  were  respectively 
created ;  that  is  to  say,  the  settlement  of  1821,  which 
was  a  disposition  made  by  their  father's  brother 
William  John,  and  the  settlement  of  1855,  which  was 
a  disposition  made  by  their  own  brother  Edmund 
George,  so  that  their  interests  were  derived  either  from 
their  uncle  or  from  their  brother  as  predecessor,  within 
the  meaning  of  the  4th  section  of  the  Succession 
Duty  Act  1853. 

The  Attorney-General  (Sir  R.  Bethell),  Solicitor- 
General  (Sir  W.  Atherton),  Sir  F.  KtUy  and  Baneon 
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The  Attorxky-Gexbral  v.  Floter,  Setkeb  ajud  Dioby,  re  Bankes. 


[Ex. 


Roll,  Q.C.,  U.  Smith,  Q.C.  and  C.  Hall  for  the 

defts. 

The  Attorney-General  ▼.  SibOorp,  3  H.  &  N.  424  ; 
Attorney-Genercdv.  Braybrooke,  2  LT.  Rep.  N.S. 
383 ;  Lord  SaUouns  case,  in  the  H.  of  L.  (decided 
vesterday,  the  8th  Jane  I860),  were  cited. 

Cur.  ado.  vtdL 

July  6,  1861. — Bramwell,  B.  delivered  judgment. 
— The  first  question  in  this  case  is,  what  is  the  rate  of 
succession  duty  on  so  much  of  the  succession  of  George 
Bankes  in  property  comprised  in  an  indenture  of 
June  2,  1821,  as  was  derived  under  the  will  of  Henry 
Bankes,  and  an  indenture  of  June  28,  1810,  and  a 
recovery  suffered  thereon?  To  determine  that  we 
must  determine  who  is  or  are  the  predecessor  or  pre- 
decessors under  the  2nd  section  of  the  Succession  Duty 
Act  (the  16  &  17  Vict,  c  51)— that  is  to  say,  who  is  or 
Are  the  person  or  persons  from  whom  the  interest  of 
George  Bankes  is  derived.  Now  his  interest  was  derived 
thus :  Henry  Bankes,  being  seised  in  fee,  devised  the 
lands  in  question  to  his  son  Henry  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  and  died; 
Henry,  the  son,  being  tenant  for  life,  and  William  John, 
his  eldest  living  son,  tenant  in  tail  male  in  remainder, 
and  of  full  age,  suffered  the  recovery  in  question  to 
each  uses  as  they  should'jointly  appoint ;  in  default  of 
appointment  to  the  use  of  Henry  for  life,  in  confirma- 
tion of  the  same  estate  for  life  as  was  given  by  the  will 
of  the  tenant  before  mentioned ;  then  to  such  uses  as 
William  John  should  appoint,  if  he  survived  his  father, 
by  deed  or  will,  and,  in  default  of  such  appointment,  to 
the  same  uses  as  in  the  original  will  before  mentioned. 
There  was  afterwards,  in  1 82 1 ,  a  deed  of  appointment  by 
Henry  and  his  son  William  John,  to  such  uses  as  they 
should  jointly  appoint,  then  to  Henry  for  life,  then  to 
William  John  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male ;  then  to  the  use  of  George,  the  per- 
son in  question,  the  next  son  of  the  second  Henry,  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male. 
The  joint  power  of  appointment  in  this  deed  of  1821 
was  never  executed.  The  second  Henry  died  in  1834; 
William  John  died  in  1855,  without  issue,  and  there- 
upon George  succeeded  to  the  estate  as  tenant  for  life. 
Now,  if  George's  predecessor  is  exclusively  his  grand- 
father or  his  father,  the  rate  of  duty  is  1  per  cent. ; 
but  if  his  brother  William  John  is  his  predecessor,  in 
whole  or  in  part,  then  in  respect  of  the  interest  derived 
from  him  3  per  cent  ought  to  be  paid.  The  first 
question  then  is,  is  any  of  the  interest  of  George 
Bankes  derived  from  his  brother  William  John,  within 
the  meaning  of  the  second  section  of  the  Duty  Act  ? 
It  seems  impossible  to  say  there  is  none.  The  result 
of  the  two  dispositions  of  1810  and  1821  is  that 
Henry  being  tenant  for  life,  William  John  tenant  in 
tail  male  in  remainder,  with  remainder  over  to  George 
in  tail  male,  Henry  and  William  John  suffering  a 
recovery  acquire  a  joint  power  of  disposing  of  the 
fee,  bar  all  subsequent  remainders,  and  ultimately 
execute  that  power  of  disposing  of  the  fee  by  giving  an 
estate  for  life  to  Henry,  remainder  for  life  to  William 
John,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  George  for  life.  If  we  look  at  the  dispo- 
sition of  1810,  it  amounts  to  this,  that  Henry  gets 
back  what  is  called  the  same  estate  for  life,  and  William 
John  converts  his  estate  tail  into  a  fee-simple,  out  of 
which  is,  by  his  act,  in  part  at  least,  derived  the  subse- 
quent estates,  created  by  the  disposition  of  1821.  If 
we  look  at  that  transaction,  it  is  the  joint  act  of 
William  John  and  his  father  which  conferred  the  estate 
on  George ;  it  is  from  the  estate  tail  of  William  John,, 
and,  at  least  in  part,  by  the  act  of  William  John,  that 
George's  life-estate  is  derived.  If  William  John  had 
survived  his  father,  suffered  a  recovery  to  sudh  uses  as* 
-as  he  should  appoint  and  then  had  appointed  to  the 
uses  of  the  deed  of  1821,  subsequent  to  the  life-estate 
of  the  father,  it  could  not  be  doubted  that  he  Would  be1 


the  predecessor  from  whom  George's  interest  was  de- 
rived ;  so  if  the  recovery  had  been  suffered  without  fibs 
intermediate  power  of  appointment  directly  to  nek 
uses.  Then  does  the  circumstance  of  the  father  being 
a  party  to  the  dispositions  prevent  any  of  the  interest 
being  derived  from  WilHam  John  ?  Let  it  be  tried 
thus :  suppose  the  recovery  had  been  to  the  use  of  tbe 
father  Henry  for  life,  remainder  to  William  John  in 
fee,  or  to  such  uses  as  he  should  appoint,  and  then  he 
had  appointed  to  the  uses  of  the  deed  of  1821  subse- 
quent to  the  life-estate  of  the  father,  would  not  the 
interest  be  derived  from  him  ?  Clearly.  So  abo  if 
the  intermediate  power  of  appointment  hsd  been  left 
out  This  shows  that  neither  the  fact  of  the  rather 
Henry  being  a  party  to  the  disposition,  nor  the  fact  of 
the  life -estate  of  George  not  being  directly  created  by 
the  deed  to  lead  the  uses  of  the  recovery,  nor  conse- 
quently those  two  facta  combined,  prevent  the  interest 
being,  in  part  at  least,  derived  from  William  Jobs. 
The  next  question  is,  is  the  interest  wholly  derived 
from  William  John  the  brother,  or  in  part  from  Henry, 
the  father  of  George  ?  We  think  the  latter  is  the 
case.  Henry  and  William  John  have  a  joint  power  of 
appointment,  and  the  act  of  each  b  necessary  to  gpe 
the  estate  for  life  to  George.  George  might,  indeed, 
have  had  such  an  estate,  or  rather  an  estate  tail,  had 
the  joint  power  of  appointment  not  been  executed; 
but  still  the  estate  which  he  gets  under  that  power, 
Henry  and  William  John  might  have  given  the  ease 
estate  to  an  entire  stranger.  This  is  not  inconsistent 
with  the  decision  of  the  Attorney-General  v.  Anffcwse, 
3  H.  &  N.  424.  It  is  true  that  it  was  there  held 
that  the  deft  derived  no  interest,  or  no  appreciable 
interest,  from  his  father;  that  his  father  took  bad 
his  life-estate,  and  the  deft's  interest  there  was 
derived  from  his  own  estate  tail ;  he  got  no  more,  nay 
less,  than  he  would  have  had  had  the  power  of 
appointment  not  been  executed.  So  we  should 
say  here,  had  the  question  been  what  duty  Wiffian 
John  should  pay,  as  he  would  get  back  only  what  was 
his  own  before.  But  here  George  gets,  not  by  his  own 
act — not  anything  of  his  own  estate,  but  by  the  joint 
act  of  his  father  and  brother  operating  on  a  lee,  created 
indeed  out  of  the  brother's  estate,  but  which  he  alone 
could  not  operate  on.  See  the  judgment  of  the  L  C 
in  Lord  Braybrooke  »  case,  folio  6.  We  were  muck 
pressed  by  the  decision  of  the  Attorney-General  r. 
Lord  Braybrooke,  but  in  truth  that  case  is  not  incon- 
sistent with  our  present  decision,  as  was  shown  by  the 
Attorney-General.  It  is  a  convenient  expression  to 
speak  of  the  continuation  of  a  family  settlement;  but 
the  expression  is  obviously  too  vague  for  the  enun- 
ciation of  a  proposition  of  law.  Its  use  is  justified 
by  the  case  of  Lord  SaUoun  r.  The  Lord  Adcocek, 
which  is  an  authority  for  our  present  decision.  That 
case  decided  that  the  statute  is  to  hare  a  proper  con- 
struction. Can  it  be  doubted,  popularly  speaking,  that 
it  was  from  Henry  and  Wilham  John  Jointly  that 
George's  interest  was  derived?  Nor  is  there  any 
hardship  in  this.  If  there  is  any  reason  why 
a  succession  derived  from  a  brother  should  pay 
more  than  one  derived  from  a  father,  that  reason 
exists  as  much  in  such  a  case  as  the  present  as  in  any 
other.  In  the  result  then,  whether  we  consider  kak' 
to  come  from  Henry  and  half  from  WHfiam  John,  or 
that  the  interest  derived  from  each  cannot  be  distin- 
guished, and  that  sect  13  applies,  the  rats  of  dory  h 
3  per  cent  on  one  moiety,  and  1  per  east,  on  the 
other.  The  same  considerations  detertnine  the  next 
question,  the  rate  of  duty  in  respect  of  the  succession 
of  Edmund  George  Bankes.  With  respect  to  the  last 
question'  it  seems  dear  that  I  per  cent  is  As  rate  of 
duty.  The  settlor,  the  persotV  from' wKetn  the  intew* 
<or  die  children  is  derived,is  their  father.  Thedeow 
should  be  accordingly.  Ttts  judtjrieSfr  w%s>yt*rf 
before  the  derision  of  Lord  Brnyb**kf ****** 
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Taylor  v.  Vebgette. 


DEx. 


H.  of  I*  Though,  as  we  ate  glad  to  think,  that  case 
sanctions  the  views  we  have  taken  here,  it  is  not  so  in 
point  as  to  dispense  with  ottr  giving  our  reasons  for 
ear  decision  in  this  case.  In  this  judgment  we  are 
unanimous. 

Decree  accordingly.    3  per  cent  on  one  moiety, 
and  1  per  cent,  on,  the  other. 
Solicitors,  Inland  Revenue. 

Wednesday,  June  12. 
Taylor  v.  Vebgette. 
Brfary— Actum  for  penalties  under  17  #  18  Vict,  c 

\Q2— Staying  proceedings  for  toilful  delay. 
Tke  ph.  in  an  action  for  penalties  for  bribery  on  the 
17  f  18  Vict  c,  102,  is  bound  by  the  14th  section  to 
proceed  without  wilful  delay.  The  bribery  was 
alleged  to  be  in  May  1 859,  no  action  teas  commenced 
until  15/*  March  1860;  writ  served  27th  April 
1860  (pit.  and  deft.  Heed  in  the  same  town) ;  appear- 
ance entered  4th  May;  declaration  delivered  \7th 
April  1860;  plea  25fA  April  1861;  issue  Joined 
ItkMay  1861;  application  for  rule  to  stay  pro- 
ceedings 1st  June  1861  •' 
Btld,  as  there  was  no  sufficient  reason  assigned  for  the 
pit '*  delay,  the  delay  was  wilful,  and  proceedings 
ordered  to  be  stayed. 

This  was  an  action  brought  to  recover  penalties  for 
bribery  under  the  17  &  18  Vict,  c  102  ("  An  Act  to 
consolidate  and  amend  the  laws  relating  to  bribery, 
treating  and  undue  inflnence  at  elections  of  members  of 
Parliament "),  upon  a  letter  of  which  the  following  is  a 
copy  \— 

"Peterborough,  April  27th,  1859. 
" Mr.  Turner,  Mr.  Peach's  Yard. 
M  If  you  will  be  so  good  as  let  Mr.  Richard   Kelly 
know  that  this  election  will  take  plaee  on  Saturday, 
and  that,  as  be  has  promised  to  vote  for  Mr.  Whalley, 
I  hereby  promise  on  behalf  of  the  committee  of  Mr.  W. 
to  pay  his  expenses  if  lie  will  fulfil  such  arrangement. 
**  Yours  obediently,  \V.  VERGEr-rE." 
The  pit.  is  an  attorney  and  solicitor,  carrying  on 
business  in  partnership  with  L.  J.  Deacon,  at  the  city 
♦f  Peterborough,  and  the  deft,  is  a  grocer,  residing  and 
carrying  on  his  business  in  the  same  city,  whicli  he  has 
done  for  twenty  years  last  past. 

The  declaration  stated  that  the  deft.,  after  the 
passing  of  an  Act  of  Parliament,  passed  in  a 
assion  of  Parliament  held  in  the  17  &  18  years 
of  the  reign  of  Queen  Victoria,  intituled  "An 
Act  to  consolidate  and  amend  the  laws  relating  to 
bribery,  treating,  and  undue  influence  at  election  of 
members  of  Parliament,"  and  before  this  suit,  promised 
money  to  or  for  one  Richard  Kelly,  who  was  a  voter 
within  the  true  meaning  and  intent  of  the  said  statute 
tor  and  at  an  election  for  members  of  Parliament  for 
the  borough  of  Peterborough,  in  the  county  of -North- 
ampton, in  order  to  induce  the  said  Richard  Kelly  to 
?ote  at  the  said  election  contrary  to  the  form  of  the 
statute,  whereby  the  said  deft,  become  liable  to  forfeit 
for  his  said  offence  the  sum  of  100/.  2.  And  also  for 
that  the  deft.,  after  the  passing  of  the  said  Act,  and 
before  this  suit,  gave  money  to  or  for  the  said  R. 
Kelly,  so  being  such  voter  as  in  the  said  first  count 
mentioned,  in  order  to  induce  the  said  R.  Kelly  to  vote 
at  the  said  election,  contrary  to  the  form  of  the  statute, 
"hereby  the  said  deft,  became  liable  to  forfeit  for  such 
his  offencethesum  of  1002.  3.  And  also  for  that  the  deft., 
after  the  passing  of  the  said  statute,  and  before  this  suit, 
gave  money  to  or  for  the  said  It  Kelly,  so  being  snch  voter 
as  aforesaid,  on  account  of  his  having  voted  at  the  said' 
•lection  in  the  first  count  mentioned,  contrary  to  the 
statute,  whereby  the  deft  became  liable  to  forfeit  for 
"ttch  his  offence  the  sun  of  lQOi. :  and  the  pit  claims 
30U  . 

PHnotydhli  by  statute  <21Jac.l,  c4,«.4. 
In*  Writ-was  issued  on  the  15lh  March  I860,  served 


27th  April  1860 ;  appearance  entered  4th  May  1860; 
declaration  on  17th  April  1861 ;  plea  25th  April  1861 ; 
issue  joined  7th  May  1861. 

The  deft.,  upon  an  affidavit  of  the  above  facts,  and 
also  alleging  that  there  had  been  no  goodcause  for  the  de- 
lay in  proceeding  with  the  action,  that  he  believed  the 
delay  had  been  wilful  and  had  taken  place  from  a  desire 
OA  the  part  of  the  pit  and  of  those  by  whom  he  was 
instigated  to  annoy  and  prejudice  deft,  and  to  keep  the 
charge  of  bribery  hanging  over  his  head,  and  undisposed 
of  as  long  as  possible ;  that  he  had  a  good  defence 
to  the  action  on  tho  merits,  and  was  advised  by 
counsel  to  move  for  a  rule  to  show  cause  why 
deft  should  not  be  at  liberty  to  add  to  the  plea 
already  pleaded  the  following  pleas,  viz. :  1.  That  the 
writ  was  not  served  within  one  year  after  offence  com* 
mitted.  2.  To  further  maintenance  of  action,  same 
plea.  3.  To  whole,  action  not  proceeded  with  with- 
out wilful  delay.  4.  To  further  maintenance,  same 
plea:  or  why  all  proceedings  in  this  case  should 
not  be  stayed  on  the  grounds  alleged  in  the  said 
pleas. 

Field  having  on  the  1st  June  1861  obtained  such 
rule, 

Macaulay,  Q.  C.  (Tompson  Chitty  with  him) 
showed  cause. — Pit's  affidavit  states  that  the  time  he 
has  taken  in  prosecuting  the  action  has  been  such  as 
the  rules  and  practice  of  this  court  allow,  and  which 
time  he  has  used  in  such  a  manner  as  appeared  to  him 
most  convenient  under  the  circumstances  of  the  case ; 
that  he  had  not  nor  ever  had  any  desire  to  annoy  or 
prejudice  deft,  nor  was  he  instigated  by  any  one  to  do 
so,  but  was  actuated  by  a  desire  to  visit  the  penalties 
attached  to  bribery  upon  the  deft,  with  a  view  by  this 
action  (appearing  to  him  more  reliable  than  criminal 
proceedings)  to  prevent  a  repetition  of  bribery  at  future 
elections  at  Peterborough ;  that  the  witnesses  in  this 
and  another  similar  action  were  persons  who  he  believed 
were  actively  engaged  in  the  mob  at  the  railway-station, 
and  on  account  of  the  feeling  then  and  since  existing  he 
had  been  unable  until  lately  to  obtain  the  information 
and  evidence  upon  which  he  bad  been  advised  to  make 
specific  charges,  and  to  set  out  specific  offences  in  the 
declarations  in  the  said  action ;  that  the  same  writs  were 
required  in  both  actions,  and  he  was  anxious  to  try  both 
at  the  same  time,  and  that  he  could  not  bring  them  to 
trial  at  an  earlier  period  with  a  fair  prospect  of  success 
than  at  the  ensuing  summer  assizes.  The  above  dates 
of  the  various  proceedings  were  called  to  the  attention 
of  the  court,  and  the  17  &  18  Vict  c.  102,  s.  14, 
which  enacts,  that  "  no  person  shall  be  liable  to  any 
penalty  or  forfeiture  hereby  enacted  or  imposed,  unless 
some  prosecution,  action,  or  suit,  for  the  offence  com- 
mitted shall  be  commenced  against  such  person  within 
the  space  of  one  year  next  after  such  offence  against 
this  Act  shall  be  committed,  and  unless  such  person 
shall  be  summoned  or  otherwise  served  with  writ  or 
process  within  the  same  space  of  time,  so  as  such  sum- 
mons or  service  of  writ  or  process  shall  not  be  pre- 
vented by  such  person  absconding  or  withdrawing  out 
of  the  jurisdiction  of  the  court  out  of  which  such 
writ  or  other  process  shall  have  issued,  and  in  case  of 
any  such  prosecution,  suit,  or  process  as  aforesaid,  the 
same  shall  be  proceeded  with  and  carried  on  without 
any  wilful  delay.  Wilkinson  v.  Allot,  Cowp.  366; 
Sutton  v.  Bishop,  4  Burr.  2287;  Petrier.  White,  3 
T.  R.  5,  were  cited. 

Field,  contra,  in  support  of  the  rule,  was  not  called 
upon. 

Pollock,  C.B. — We  think  in  this  case  there  has 
been  such  a  wilful  delay  as  was  intended  to  be  pro- 
hibited by  the  Act  of  Parliament,  and  although  not  so 
great  as  in  Petrie  v.  White,  3  T.  R.  5,  where  the  delay 
appears  to  have  been  six  years,  yet  here  the  bribery  is 
alleged  to  have  taken  plaee  in  the  year  1859,  no  action 
was  brought  until  very  dose  upon  the  expiration  of  a 
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year  afterwards,  and  the  declaration  was  not  delivered 
until  April  1861 ;  and  really  the  excuse  attempted  to 
be  set  up  for  it  is  no  excuse  at  alL  The  pit  should 
have  been  prepared  to  show  in  what  waj  he  is  about  to 
prove  his  case  bow  the  delay  arose,  and  to  have  given 
some  sort  of  answer  to  the  deft's  affidavit  and  appli- 
cation. He  is  not  to  keep  these  sort  of  proceedings 
hanging  over  the  deft's  head  in  this  way  without  any 
reasonable  excuse.  The  pit.  and  deft  it  appears  both 
live  in  the  same  town.  I  think  this  is  a  case  for  the 
interference  of  the  court,  the  same  as  in  Petri*  y. 
White.  The  pit  may,  if  he  desires,  have  the  matter 
inquired  into  by  indictment ;  but,  as  he  has  already 
allowed  two  assizes  to  go  over  without  proceeding  to 
trial,  I  think  the  rule  should  be  made  absolute  to  stay 
the  proceedings. 

Martin,  B. — I  am  of  the  same  opinion.  If  we  are  to 
give  any  effect  to  the  Act  of  the  Legislature,  this  is  a 
case  certainly  in  which  I  think  we  ought  to  interfere. 
Now  what  are  the  facts  ?  The  alleged  bribery  is  sup- 
posed to  have  taken  place  in  April  or  May  1859  ;  no 
action  is  commenced  until  the  middle  of  March  1860, 
more  than  a  month  is  then  allowed  to  elapse  after  the 
writ  is  issued  before  it  is  served  upon  the  deft.,  although 
it  is  sworn  the  pit  and  deft  both  reside  in  the  same 
town ;  the  deft  enters  an  appearance  to  the  writ,  and 
it  is  not  for  more  than  eleven  months  after  that  the 
pit  delivers  his  declaration.  If  ever  there  was  evidence 
of  wilful  delay  in  proceeding  with  a  suit  it  is  here. 
What  is  the  answer  set  up  by  the  pit  for  this  delay? 
It  is  that  he  has  taken  such  time  as  the  rules  and  prac- 
tice of  this  court  allow,  which  time  he  has  used,  he 
•ays,  in  such  a  manner  as  appeared  to  him  most  con- 
venient under  the  circumstances  of  the  case,  and  that 
the  persons  required  as  witnesses  were  persons  who  he 
was  informed  were  actively  engaged  in  a  mob  at 
•the  railway-station,  and  on  account  of  the  feeling 
existing  he  has  been  unable  until  lately  to  obtain 
information  to  set  out  specific  offences.  That  is  no 
excuse  for  the  continued  delay  in  the  proceedings ; 
persons  who  bring  actions  for  penalties  should  see 
that  they  are  right  before  they  take  proceedings,  and 
when  they  have  commenced  their  actions  they  ought 
to  be  prompt  and  regular  in  continuing  them,  so  as 
sot  to  keep  suits  of  that  sort  hanging  over  the  heads 
of  parties  an  unnecessary  length  of  time.  The  ques- 
tion here  is,  whether  there  has  not  been  wilful  delay? 
The  statute  does  not  mean  perverse  delay,  but  every 
delay  which  the  pit  cannot  account  for  to  the  satis- 
faction of  the  court  in  which  the  action  was  com- 
menced. If  the  court  see  that  the  action  might  have 
-been  prosecuted  in  a  more  speedy  manner,  and  no 
reason  is  assigned  for  it,  such  a  pit  is  undoubtedly 
guilty  of  wilful  delay ;  that  has  been  so  here,  and  I 
think  it  is  a  clear  case  for  staying  the  proceedings. 
Properly  the  deft  should  have  applied  to  the  court 
for  the  purpose  of  this  application  immediately  after 
the  declaration,  and  on  that  account  there  will  be  no 
costs  to  either  party. 

Hide  absolute  to  stay  the  proceedings  without  costs. 

Flu's  attorneys,  Messrs.  Roscoe  and  Binchs,  14, 
King-street,  Finsbury-square. 

Deft 'a  attorney,  Mr.  Perceval,  Peterborough. 


V.  0.  XnTOKBSLEY'S  OOTJBT. 

Reported  by  Joshua  Metcalfc,  Ksq.,  Barrlstar-at-Law. 

April  26  and  29. 
Mutton  tj.  Minton. 

Construction  of  will— Joint  tenancy—"  Surviving 

children,1* 
2.  bequeathed  to  hie  Jive  daughters,  naming  them, 
12,500*.,  chargeable  on  his  real  and  personal  estate, 
Vie  interest  to  be  paid  to  them  in 


their  Rets,  the  principal  to  be  invested  in  trust  for 

them  or  the  survivors  or  survivor  of  them  for  tkar 

maintenance,  to  be  free  from  the  debts  and  control  of 

their  husbands,  "  the  principal,  after  their  deaths,  u 

egual  parts  to  their  surviving  children,  as  tkm  arrut 

at    the  age  of  twenty-one  ,*"  and  he  govs  to  hit 

trustees  the  residue  of  his  property.    Two  of  the 

daughters  died,  one  leaving  two  children : 

Held,  that  the  principal  of  the  fund  was  tormaUi* 

its  integrity  until  the  death  of  the  survivor  of  tm 

Jive  daughters,  and  on  the  death  of  such  farmer 

the  fund  to  be  divided  amongst  the  persons  detcr&ed 

as  "surviving  children,"  but  that  the  tune  had  not 

arrived  to  decide  who  were  meant  by  those  word*. 

This  was  a  petition  presented  by  the  daughters  of 

Thos.  Minton,  deceased,  raising  the  question  of  the 

construction  of  his  will. 

Thomas  Minton  made  his  will  dated  the  7th  April 
1832,  and  thereby  appointed  his  widow  Sarah  Minton, 
and  his  sons  Thomas  Webb  Minton  and  Herbert  Minton, 
and  his  son-in-law  John  Campbell,  his  executrix  aad 
executors  and  trustees  of  all  his  real  and  personal  pro- 
perty, and  among  others  the  testator  made  the  Mowing 
bequest: — u  1  give  and  bequeath  to  my  daughters 
Mary  (new  Mary  Campbell),  Sarah,  Elizabeth,  Jufii 
(now  Julia  Cave)  and  Catherine,  12,500t,  chargeable 
on  my  real  estate  at  Shelton,  alias  Snape  Marsh,  and 
on  my  personalty,  videlicU  money  in  the  funds  of  the 
stock  of  England  or  elsewhere,  the  interest  of  the  shore 
sum  to  be  paid  them  in  equal  parts  or  shares  daring 
their  lives,  and  the  principal  to  be  placed  in  the  foods 
or  Bank  of  England  in  trust  for  them  or  the  snrriTors 
or  survivor  of  them,  and  nothing  but  their  receipts  shall 
be  a  release  or  discharge  to  my  trustees ;  nor  shall 
any  bankruptcy  of  themselves  or  their  husbands  bare 
any  power  over  them  or  their  trustees,  but  solely  foe 
their  maintenance,  the  principal  after  their  deaths  in 
equal  parts  to  their  children  as  they  arrive  at  the  age 
of  twenty-one."  After  various  other  intervening  devises 
and  bequests,  he  concluded  the  gifts  in  his  will  by  the 
following: — "I  give  and  bequeath  to  my  trustees  all 
the  remainder  and  residue  of  my  property  to  bay  ieal 
estate  for  my  heir-at-law  for  his  or  her  use  for  ever." 
The  testator  made  certain  codicils  to  his  will  which 
did  not  affect  the  above  bequests,  and  died  on  the  29th 
May  1836. 

The  above-mentioned  sum  of  12,500*.  was,  on  the 
28th  May  1838,  invested  in  the  purchase  in  the  name 
of  the  said  Sarah  Minton,  Thomas  Webb  Minton, 
Herbert  Minton  and  John  Campbell,  as  such  trustee 
as  aforesaid,  of  a  sum  of  13,262*.  12s.  Bank  Three  per 
Cent.  Annuities. 

The  testator  left  surviving  him  his  five  daughters 
named  in  his  will,  all  of  whom  had  attained  their  re- 
spective ages  of  twenty-one  years  before  the  date  of  the 
will.  Thetestator'sheir-at-UwwashUeldestsMllxNiiaf 
Webb  Minton,  and  the  testator  left  three  more  sons, 
Herbert  Minton,  Charles  Lee  Minton  and  Arthur 
Minton,  all  of  whom  had  respectively  attained  the  age 
of  twenty-one  years  before  the  date  of  the  wOL 

A  suit  was  instituted  for  the  administration  of  the 
testator's  estate,  and  on  the  8th  Aug.  1838  a  decree 
was  made  by  the  late  V.  C.  of  England  (Minton  t. 
Cave,  10  Jur.  86)  declaring,  amongst  other  things,  that 
the  testator's  daughters,  Mary  Campbell,  Sarah  Miston, 
Elizabeth  Minton,  Julia  Cave  and  Catherine  MinUa, 
were  entitled  to  life-interests  for  their  separate  use  in 
the  sum  of  12,500*.  bequeathed  by  the  testator,  sad 
the  Court  ordered  that  one  equal  fifth  part  of  the 
dividend  of  the  said  sum  of  13,262*.  12s.  Bank  Three 
per  Ceot.  Annuities,  in  which  the  12,500*.  had  bees 
invested,  should  be  paid  to  each  of  the  five  daughteo 
for  their  separate  use,  with  liberty  to  apply  oo  the 
death  of  any  of  the  daughters. 

The  said  Elizabeth  Minton  died  unmarried  onthe 
16th  Sept  1845,  haying  by  her  willy  dated  the  5th 
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Aug.  1839,  appointed  the  said  John  Campbell  and 
Charles  L.  Minton  her  executors. 

Mary  Campbell  had  four  children,  all  of  whom  at- 
tained their  respective  ages  of  twenty-one  years,  Sarah 
Minton  was  still  unmarried ;  and  Julia  Cave  had  four 
children,  all  of  whom  attained  their  respective  ages  of 
twenty-one,  and  she  had  not  had  any  other  child  since 
the  death  of  the  testator,  except  a  son,  who  died  on 
the  17th  Jan.  1841  an  infant.  The  deft.  W.  A  C.  B. 
Cave  took  out  letters  of  administration  to  him. 

On  the  5th  Aug.  1853  Louisa,  one  of  the  daughters 
of  Julia  Cave,  married  the  deft.  Colin  Minton  Camp- 
bell, when  a  marriage-settlement,  dated  the  2nd  Aug. 
1853,  was  made  and  executed,  whereby,  after  reciting 
that  a  marriage  was  then  intended  shortly  to  be  solem- 
nised between  the  said  Colin  Minton  Campbell  and  Louisa 
W.  C.  B.  Cave,  and  reciting,  amongst  other  things,  that 
the  said  Louisa  Cave  would  be  entitled,  upon  her  at- 
taining the  age  of  twenty-one  years,  to  a  share  of  a 
legacy  of  2500/.  equally  with  her  brothers  and  sisters, 
of  whom  she  had  three  then  living,  under  and  by  virtue 
of  the  will  of  Thomas  Minton,  subject  to  her  mother's 
life-interest  therein  ;  he  the  said  Colin  Minton  Camp- 
bell contracted  with  the  said  Herbert  Campbell  and 
Charles  Lee  Campbell,  that  the  said  legacy  to  which 
the  said  Louisa  Cave  would  be  entitled  under  the  said 
will  as  aforesaid,  and  all  the  estate,  property  and  effects 
whatsoever,  both  real  and  personal,  which  the  said  Colin 
Minton  Campbell  and  the  said  Louisa  Cave,  or  either  of 
them  in  her  right,  was  or  were  then,  or  should  at  any 
time  during  the  said  intended  coverture  become  pos- 
sessed of  or  entitled  to,  either  at  law  or  in  equity, 
under  any  gift,  devise,  or  bequest,  in  her  favour,  or  by 
descent,  qualification,  or  any  other  means  whatsoever, 
of  the  value  or  to  the  amount  of  100L  or  upwards  at 
*ny  one  time,  should  be  assured  and  settled  upon  cer- 
tain trusts  therein  declared,  for  the  benefit  of  the  said 
Louisa  Cave  and  Colin  Mintou  Campbell,  during  their 
respective  lives,  and  afterwards  for  the  children  and  issue 
of  the  said  intended  marriage  in  manner  therein  men- 
tioned. 

On  the  29th  March  1854,  Julia  Mead  Cave  Brown 
Cave,  another  of  Mrs.  Cave's  daughters,  intermarried 
with  the  Rev.  Howard  England  Tunnicliffe  Gough, 
previously  to  which  a  marriage-settlement  was  made 
and  executed,  whereby,  after  reciting  that  a  marriage 
was  intended  to  be  solemnised  between  the  said  Rev. 
H.  Gough  and  Julia  Cave,  and  that  under  and  by  virtue 
of  the  will  of  Thomas  Minton,  the  said  Julia  Cave 
would   become    entitled,  upon  attaining  the  age  of 
twenty-one  years,  to  a  share  of  a  legacy  or  sum  of 
12,500£,  or  to  some  interest  therein,  subject  neverthe- 
less to  the  several  life-interests  particularly  mentioned 
and  created  by  the  same  will,  or  such  of  them  as  should 
be  then  subsisting  and  undetermined,  the  said  H. 
Gough  covenanted  with  the  trustees,  that  in  case  the 
marriage  should  take  effect,  he  and  the  said  Julia  Cave 
and  all  other  necessary  parties  should,  as  soon  as  con- 
veniently might  be  after  the  said  Jnlia  Cave  should 
have  attained  the  age  of  twenty-one  years,  settle  and 
assure  all  the  share  or  interest  of  the  said  Julia  Cave  in 
the  said  legacy,    and  also    all  the  estate,  property 
and  effects  whatsoever,  real  or  personal,  which   the 
*aid  H.  Gough  and  Julia    Cave,  or  either  of  them 
in  her  right,  should  at  any  time  during  the  said  cover- 
ture become  possessed  of  or  entitled  to,  either  in  law  or 
in  equity,  under  any  gift,  devise,  or  bequest  in  her 
favour,  or  by  descent,  succession,  or  any  other  means 
whatsoever,  of  the  value  of  100/.  and  upwards,  should 
be  settled  and  assured  upon  certain  trusts  therein  men- 
tioned, for  the  benefit  of  the  said  Julia  Cave  and  H. 
Gough  during  their  respective  lives,  and  (hen  for  the 
usue  of   their   marriage    in  manner  therein    men- 
tioned. 

Catherine  Minton  intermarried  with  Robert  Taylor, 
sad  had  three  children,  one  of  whom  died  on  the  29tfe 


Nov.  1843,  an  infant,  her  father  obtaining  lettors  of 
administration  to  her. 

On  the  25th  Nov.  1845,  a  supplemental  suit  was 
instituted  for  the  purpose  of  bringing  before  the  court 
the  defts.  F.  Cave,  R.  M.  Taylor  and  H.  M.  Taylor,  who 
had  been  born  since  the  date  of  the  decree,  and  also 
the  defts.  William  Cave  and  Robert  Taylor,  in  their 
respective  characters  of  legal  personal  representatives 
of  their  deceased  children. 

On  the  23rd  Jan.  1846  an  order  of  that  date  was 
made,  in  consequence  of  the  death  of  Elisabeth  Minton, 
whereby  it  was  declared  that  the  dividends  of  a  share 
of  the  13,2622.  12s.  Bank  Three  per  Cent.  Annuities, 
to  which  the  said  Elizabeth  Minton,  deceased,  bad 
been  entitled,  became  divisible  on  her  death  between* 
the  other  daughters  of  Thomas  Minton,  the  tes- 
tator, viz.,  the  said  Mary  Campbell,  Sarah  Minton, 
Julia  Cave  and  Catherine  Minton,  during  their 
lives,  as  tenants  in  common,  and  liberty  was> 
thereby  given  to  any  party  to  apply  to  the  court 
on  the  death  of  any  other  of  the  daughters ;  and  it 
was  declared  that  the  dividends  which  accrued  due  on* 
the  5th  Jan.  next  after  the  death  of  the  said  Elizabeth* 
Minton  were  divisible  between  the  legal  personal  re- 
presentatives and  the  surviving  daughters  in  proportion! 
to  the  time  she  lived  of  the  half  year ;  the  dividends  to 
accrue  due,  after  payment  of  the  costs,  to  be  paid  to  the 
said  Mary  Campbell,  Sarah  Minton,  Julia  Cave  and* 
Catherine  Minton,  in  equal  shares  during  their 
lives. 

The  costs  of  the  suit  having  been  paid  by  a  sale  of 
a  portion  of  the  stock,  there  remained  the  sum  of 
13,126/.  Is.  4d.  Bank  Annuities  standing  in  the  names- 
of  the  trustees,  two  of  whom  (Sarah  Minton,  the  widow 
and  Herbert  Minton)  died,  after  the  date  of  the  above- 
order,  leaving  Thos.  Webb  Minton  and  John  Campbell 
the  only  surviving  trustees. 

On  the  25th  Jan.  1861  Catherine  Taylor  died 
leaving  Robert  Taylor,  her  husband,  and  two  children, 
Robert  Minton  Taylor,  and  Herbert  Minton  Taylor,  her 
surviving. 

The  petitioners  claimed  to  be  entitled  as  tenants  in 
common,  during  their  lives,  to  the  whole  of  the  divi- 
dends of  the  said  sum  of  13,1267.  Is.  Ad.  Bank  Three 
per  Cent.  Annuities  from  the  death  of  Catherine  Taylor, 
excepting  only  a  proportionate  part  of  the  then  accruing 
dividend  on  the  original  and  accrued  shares  respec- 
tively of  Catherine  Taylor  up  to  the  time  of  her  death. 
And  they  prayed  that  it  might  be  declared  that  in  the 
events  which  had  happened  the  dividends  on  the 
original  or  accrued  shares  of  tbe  said  Catherine  Taylor, 
in  the  sum  of  13,1267.  Is.  4d  Bank  Three  per  Cent. 
Annuities,  excepting  only  a  proportional  part,  up  to 
the  time  of  her  death,  of  the  then  accruing  half-yearly- 
dividend  thereon,  became  divisible,  on  the  death  of 
Catherine  Taylor,  among  the  petitioners,  the  other 
daughters'  of  Thomas  Minton,  during  their  lives,  as 
tenants  in  common,  and  for  their  separate  use ;  that 
tbe  rights  and  interests  of  all  parties  to  and  in  the 
capital  and  income  of  the  original  and  accrued  shares 
might  be  ascertained  and  declared;  that  the  costs, 
charges  and  expenses  of  all  parties  of  and  incident  to 
the  petition  might  be  taxed  as  between  solicitor  and 
client,  and  might  be  paid  by  a  sale  of  a  competent  part 
of  the  sum  of  13,1261  Is.  44.  Bank  Three  per  Cent. 
Annuities ;  and  that  the  dividends  of  the  above  sum 
previous  to  such  sale,  except  such  apportioned  part 
as  aforesaid,  and  all  the  dividends  to  accrue  on*  the 
residue  of  the  fund,  after  such  sale  of  part  thereof, 
might  be  ordered  to  be  divided  amongst  and  paid  to 
them  on  their  separate  account  during  their  lives. 

Glasse,  Q.C.  and  Kay  appeared  for  the  petitioners, 
and  contended  that  they  were  entitled,  as  the  survivors 
of  the  five  daughters,  to  the  interest  of  the  whole  fund 
for  their  lives. 

Fiieher,  for  the  surviving  children  of  Mrs.  Taylor, 
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submitted  that  they  wen  entitled  immediately  to  their 
mother's  share. 

C.  M.  RoupeU,  for  the  residuary  legatee  and  heir- 
at-law,  submitted  that  the  accrued  share  was  not  dis- 
posed of  except  by  the  residuary  gift. 
-    BaUy,  Q.C.  and  Robinson  for  the  surviving  daugh- 
ters of  the  testator. 

•  Cecil  Russell,  for  Charles  Lee  Minton  and  Arthur 
Minton,  two  of  the  sons  of  the  testator,  submitted 
that  the  words  "  surviving  children  "  meant  the  chil- 
dren of  the  testator,  and  included  his  sons. 

George  Lake  BusseU,  for  the  representatives  of  the 
children  of  Mrs.  Cave  and  Mrs.  Taylor,  who  died 
under  twenty-one,  contended  that  they  were  entitled 
to  participate.     - 

Longtey  for  the  trustees. 

Glasse,  Q.C.  in  reply. 

Authorities  referred  to: — Jnrm.  on  Wills,  212; 
Bop.  on  Leg.  1223;  Pain  r.  Benson,  3  Atk.  78; 
Barber  v.  Lea,  Turn.  &  Buss.  413. 

The  Vick-ChancBixor.— The  effect  of  the  V.  C. 
of  England's  decision,  and  of  the  language  of  the  will, 
is,  that  the  principal  of  this  fund  is  to  remain  in  its 
integrity,  until  the  death  of  the  survivor  of  the  five 
daughters,  and  on  the  death  of  such  survivor,  for  the 
first  time  the  division  of  the  fund  is  to  take  place 
amongst  the  persons  described  as  "  surviving  children," 
but  as  to  who  are  meant  by  these  words  I  shall  not 
now  decide.  Whether  it  means  the  sons  or  the  chil- 
dren of  the  daughters  this  question  does  not  now  arise, 
although,  of  course,  if  the  case  could  not  be  decided 
without  putting  an  interpretation  upon  these  words,  I 
should  have  done  so.  The  testator,  beyond  doubt,  has 
first  given  the  fund  to  his  five  daughters  in  terms 
which,  if  he  had  stopped  there,  would  have  created  a 
joint  tenancy  in  the  fund ;  but  he  meant  to  deal  with 
the  interest  "during  their  live*,"  using  words  im- 
porting a  tenancy  in  common,  "in  equal  parts  or 
■hares."  Prima  foci*,  subject  to  the  effect  of  the 
context,  the  words  "  during  their  lives"  meant  during 
the  lives  of  the  five,  and  so  far  it  is  difficult  to  say, 
supposing  one  dies,  that  there  is  a  gift  beyond  that 
period ;  but  he  goes  on  to  direct  that  the  principal  shall 
be  placed  in  the  funds  in  trust  for  them  or  the  sur- 
vivor, Sec,  for  their  maintenance,  and  so  far  it  is  diffi- 
cult to  hold  that  there  is  a  joint  tenancy.  But  then 
comes  the  proviso  as  to  What  is  to  become  of  the  prin- 
cipal M after  their  deaths."  The  V.C.  of  England 
held  that  "  after  their  deaths"  meant  after  the  death  of 
the  survivor  of  the  five.  There  was  no  gift  over  to 
any  one  except  after  their  deaths,  and  I  concur  in  the 
former  decision  that  there  is  no  gift  of  the  principal 
until  after  the  deaths  of  all.  The  intention  was,  that 
as  long  as  any  one  was  living  the  fund  was  to  remain 
as  a  security  for  the  benefit  of  them  and  the  survivors, 
not  the  capital  only,  but  the  income  that  is  in  integro, 
and  when  Elisabeth  died  it  was  decided  that  the  sur- 
vivors were  to  have  the  whole  income,  not  dividing  the 
fund  into  shares ;  but  there  wss  a  survivorship  joint 
tenancy  of  it,  and  the  survivors  divided  the  income 
equally,  eo  that  they  received  nothing  out  of  the  fund 
itself,  nor  was  there  any  gift  which  made  the  interest 
they  took  depend  upon  their  deaths  with  or  without 
children,  but  the  survivors  were  to  have  the  fund, 
irrespective  of  leaving  children  or  not  Upon  the 
whole,  the  construction  already  pnt  is  the  sound  one, 
and  not  until  the  death  of  the  survivor  of  the  five  is  a 
division  to  be  made  among  some  children  or  other.  It 
is  not  impossible  that  he  had  contemplated  the  case  of 
their  leaving  children ;  but,  at  all  events,  he  gave  the 
daughters  the  full  benefit  of  the  fund,  which  was  then 
to  go  to  a  second  set  of  objects,  whoever  they  were. 

Solicitors,  Messrs.  Thomas  While  and  Sons,  Bedford- 
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May  23  and  July  9. 

Cook  and  others  v.  Wright. 

Promissory  note— Consideration    Compromise  ef 

Deft,  was  agent  fir  Mrs.  Bennett,  a  nou~resiomt 
owner  of  houses  in  a  district  subject  to  a  local  Act 
Works  had  been  done  by  the  commissioners,  the  ex- 
penses of  which  were  chargeable  an  the  owners  ef 
the  adjoining  premises.  Notice  was  ginen  to  tit 
deft,  to  pay  as  owner  the  proportion  chargeable  ea 
A.'s  houses;  he  attended  and  objected  that  Mn. 
Bennett  was  owner,  when  he  was  told  that  if  at 
did  not  pag  he  would  be  served  as  another  men 
had  been,  against  whom  proceedings  had  bean  takes, 
Ultimately  the  amount  was  reduced,  and  the  dot 
gave  promissory  notes  for  it: 
Held,  that  the  efect  of  the  compromise  made  by  the 
deft,  was,  that  the  commissioners  were  induced  to 
refrain  from  taking  proceedings  against  Mrs.  Ben- 
nett, and  that  that  amounted  to  a  consideration  /«• 
the  deft.'s  promise  to  pay. 

Action  by  the  trustees  under  the  Whfrechapel  Im- 
provement Act  1863,  against  the  deft,  as  ratepayer 
and  occupier  of  property  in  the  pariah,  to  recover 
21/.  10*.,  the  amount  of  two  promissory  notes. 

The  declaration  alleged  that  deft,  on  the  7th  Feb. 
1856,  by  his  promissory  note,  now  overdue,  protnbed 
to  pay  to  the  pits.  10/.  10s.  twelve  months  after  date, 
but  did  not  pay  the  same.  There  was  anot|ier  count  «a 
another  promissory  note  for  11  J.  twenty-four  month* 
after  date,  and  on  accounts  stated  between  them. 

Pleas:— 1.  That  after  the  passing  and  coming  iatt> 
operation  of  the  Whiteohapel  Improvement  Act  1853, 
and  after  the  passing  and  coining  into  operation  of  the 
Metropolis  Local  Management  Act  1855,  he,  the  deft., 
made  the  several  promissory  notes  at  the  request  ef 
the  plts^  and  that  at  the  time  of  making  them  the  pits. 
asserted  and  represented  to  the  deft,  and  the  deft. 
believed  such  assertion  and  representation  to  be  true, 
that  there  was  then  due  and  owing  and  payable  from 
him,  the  deft,  as  the  owner  of  certain  lands  and  boild- 
iogs  in  certain  streets,  called  Finch-street,  John-street 
and  Dowson's-plaoe,  situate  within  the  pariah  of  St 
Mary,  Wkitechapel,  to  the  trustees  of  the  parish  of 
St.  Mary,  Wltitecbapel,  under  the  provisions  of  the 
Whitechapel  Improvement  Act  1853,  divers  large  snas 
of  money  in  respect  of  paving  the  streets  fronting, 
adjoining  and  abutting  on  sucli  lands  and  buiidiap; 
that  at  the  time  of  making  such  promissory  notes  m 
sum  of  money  whatever  was  due  or  owing  or  psyabl? 
from  the  deft,  as  such  owner  to  the  said  trustees,  nor 
was  the  deft,  such  owner  as  aforesaid ;  that  there  never 
was  any  consideration  or  value  for  the  deft,  mskisg 
the  said  promissory  notes  or  either  of  them,  or  for  ou 
paying  the  same  or  any  part  thereof;  and  the  pits. 
never  were,  nor  was  any  person  ever  a  holder  of  tee 
said  notes  or  either  of  them,  for  value  or  consideratioB; 
and  deft  says  that  the  said  account  stated  was  stated 
of  and  concerning  the  matters  and  things  in  this  pka 
mentioned,  and  not  of  or  concerning  any  other  matter 
or  thing  whatever. 

2.  That  deft  was  induced  to  make,  and  dad  make  the 
promissory  notes  mentioned,  and  each  of  them,  er 
the  fraud,  covin  and  misrepresentations  of  the  pits,  sad 
others  in  collusion  with  them. 

The  pita,  are  four  of  the  trustees  acting  nnder  tie 
Whiteohapel  Improvement  Act  1853  (16  *  17  Vict, 
c  cxli.),  and  the  deft,  is  a  smith  and  ironfeonikr 
carrying  on  business  at  No.  8,  Finch-street,  White 
chapel,  and  renting  two  houses  in  John-street  of  Mrs. 
Bennett,  at  a  rack  rent  The  action  was  bromtht  tort- 
cover  the  amounts  of  the  two  promissory  notes  mta- 
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tkmed  in  the  declaration,  made  by  the  deft,  in  favour  of 
the  pita.  It  appeared  that  in  1855  the  trustees  under 
the  Whitechapel  Improvement  Act  claimed  of  the  deft, 
the  ium  in  respect  of  which  the  notes  in  question  were 
given  alleging  that  he  was  liable  to  pay  for  having  im- 
provements made  in  front  of  certain  houses  in  Finch- 
street,  two  houses  in  John-street,  and  two  houses  in 
Dowson's-place.  Those  houses  are  situate  in  and  abut 
on  public  highways  within  the  district  of  the  White- 
compel  Improvement  Act,  and  the  deft,  attended  a 
board  meeting  of  the  commissioners  and  contended  that 
he  was  not  liable  to  pay  the  claim  made  on  him,  and 
that  he  was  not  the  owner  of  the  said  property  within 
the  meaning  of  the  Whitechapel  Improvement  Act,  but 
was  merely  agent  for  Mrs.  Bennett ;  that  he  was  told 
that  if  he  did  not  pay  he  would  be  treated  as  one  Goble 
had  been,  who,  hiving  refused  to  pay,  had  been  pro- 
ceeded against,  and  had  ultimately  submitted  and  paid 
the  costs  ;  and  ho  was  further  told  by  Mr.  Mitchell, 
the  clerk  to  the  improvement  trustees,  and  by  the 
trustees,  that,  as  he  paid  rates  and  taxes,  he  was  the 
owner,  and  he  was  requested  to  give  notes  for  the  amount 
at  long  dates;  that  many  other  persons  were  doing  so;  and 
that  an  action  was  pending  in  one  of  the  Superior 
Courts  in  which  the  question  of  the  liability  of  the 
inhabitants  would  be  determined  at  the  instance  of  the 
trustees,  and  that,  if  the  decision  was  against  the 
trustees,  neither  the  deft,  nor  any  of  the  other  parties 
would  have  to  pay  the  notes  so  given.  Deft,  asked  for 
a  reduction  in  the  amount  of  the  claim,  which  was 
agreed  to  by  the  board.  In  consequence  of  the  above 
representations  he  gave  the  said  notes.  No  decision 
as  to  the  liability  of  persons  to  pay  for  paving  improve- 
ments in  front  of  houses  abntting  on  highways  within 
the  Whitechapel  district  had  been  obtained :  and  on 
deft  complaining  that  no  decision  had  been  obtained, 
Mitchell  said,  •'  You  have  signed  the  notes,  and  must 
pay  them,  and  if  you  do  not  you  will  be  served  as 
Goble  was,  which  was  by  levying  an  execution  on  him." 
There  was  no  other  consideration  for  the  notes.  Deft,  was 
not  the  owner  of  the  houses,  he  collected  the  rents  for 
the  leaseholder,  and  paid  her  over  the  amount,  de- 
ducting a  percentage  for  his  trouble ;  and  except  as 
collector  lie  had  no  interest  in  the  houses. 

At  the  trial  before  Wightman,  J.,  in  London,  at  the 
sittings  in  Easter  Term,  the  learned  judge  left  the 
following  questions  to  the  jury :  First,  did  the  deft  tell 
Mitchell  or  the  board,  before  he  gave  the  notes, 
that  he  was  not  the  owner?  The  jury  found  he  did. 
Secondly,  did  deft  mention,  before  he  (rave  the  notes, 
that  Mrs.  Bennett  was  the  owner  ?  The  jury  found  he 
did.  Thirdly,  did  Mitchell  say  that,  unless  deft,  gave 
the  notes,  he  would  be  served  as  Goble  had  been 
served  ?  The  jury  found  that  Mitchell  did  not  say  so, 
but  that  some  member  of  the  board  did :  whereupon  a 
verdict  was  entered  for  the  deft,  leave  being  reserved 
to  the  pits,  to  move  to  enter  a  verdict  for  them,  on  the 
ground  that  the  evidence  did  not  prove  the  want  of 
consideration  for  giving  the  notes,  and  that,  upon  the 
evidence,  the  pits,  were  entitled  to  a  verdict.  A  rule 
having  been  obtained  accordingly, 

Shte,  Serjt.  {Barnard  with  him)  showed  cause. — 
There  was  no  legal  claim  on  the  deft,  at  the  time  the 
notes  were  given.  The  jury  have  found  that  the  deft, 
was  not  the  owner,  and  that  Mrs.  Bennett  was.  In 
Edwards  v.  Bough,  12  L.J. 426,  Ex.;  11  M.&W.641, 
it  was  held  that  the  mere  existence  of  disputes  and 
controversies  was  not  a  sufficient  consideration,  that 
the  existence  of  a  debt  must  bo  proved.  [Cuomp- 
tok,  J. — It  is  enough  if  he  gave  a  promissory  note  for 
another  party.  After  the  trustees  had  taken  this  note, 
could  they  have  sued  Mrs.  Bennett?]  Yes ;  the  deft. 
was  not  liable  to  pay  the  amount.  [Blackburn,  J. 
— Here  there  was  a  real  controversy  between  the  par- 
ties.] (Forman  v.  Wright,  20  L.  J.  145,  C.  P. ;  Ad- 
dison on  Contracts,  25.) 
[Mao.  Cas.] 


Hamnen  in  support  of  the  rule. — The  deft  was  the 
occupier  of  two  houses  in  John-street,  as  tenant  from 
year  to  year.  First  is  this  a  good  plea  ?  Secondly,  is 
the  plea  proved  ?  It  is  not  all  proved.  The  deft,  was 
not  the  owner,  and  did  not  believe  himself  so  to  be. 
[Wightman,  J. — Owner  under  the  provisions  of  the 
Act]  There  was  no  such  proof.  [Cockburn,  GJ. — 
The  officers  of  the  board  had  made  representations  to 
the  man  that  were  not  tenable.]  A  deduction  was 
made  in  the  accounts,  and  he  agreed  to  pay  the  re- 
duced sum:  (Baker  v.  Walker,  14  M.  &  W.  465, 
467.)  [Cockburn,  C.J. — This  was  not  given  for  the 
debt  of  a  third  person ;  he  gave  it  to  discharge  his  own 
liability.  The  effect  of  the  evidence  on  my  mind  is 
that,  in  consequence  of  what  he  was  told,  the  man 
believed  himself  to  be  liable.]  He  denies  his  liability, 
and  asks  for  time.  He  must  make  out  that  there  was 
no  consideration,  but  he  obtains  time  for  the  payment. 
[Cockburn,  C.J. — Yes,  but  for  the  payment  of  money 
he  does  not  owe.]  But  he  gets  time  for  the  third  per- 
son, who  does :  (Sowerby  v.  Butcher,  2  Cro.  &  M. 
368.)  [Blackburn,  J. — At  present  it  is  a  question  of 
fact,  was  there  any  evidence  of  an  agreement  for 
time  to  be  allowed  Mrs.  Bennett?]  The  jury  have 
found  that  a  part  of  the  plea  was  not  proved.  There 
was  a  sufficient  consideration  in  asking  for  time,  by 
granting  which  the  pit.  was  prejudiced.  [Wight- 
man,  J. — Suppose  they  eannot  find  the  owner,  is  the 
occupier  made  liable?]     Yes:  (sects.  11-54.) 

Cur.  adv  vuU. 

July  9. — Blackburn,  J. — In  this  case  it  appeared 
on  the  trial,  the  deft  was  agent  for  Mrs.  Bennett,  who 
was  the  non-resident  owner  of  houses  in  a  district  sub- 
ject to  a  local  Act.  Works  had  been  done  in  the  ad- 
joining street  by  the  commissioners  for  executing  the 
Act,  the  expenses  of  which,  under  the  provisions  of 
the  Act,  were  charged  upon  the  owners  of  the  adjoin- 
ing houses ;  notice  had  been  given  to  the  deft,  as  if 
he  had  himself  been  owner  of  the  houses,  calling  on 
him  for  the  proportion  chargeable  in  respect  of  them  ; 
he  attended  a  board  meeting  of  the  commissioners,  and 
objected  both  to  the  want  of  notice  and  the  charge,  and 
also  stated  that  he  was  not  the  owner  of  the  houses, 
and  that  Mrs.  Bennett  was.  He  was  told  that  if  he 
did  not  pay,  he  would  be  treated  as  one  Goble  had 
been.  It  appeared  that  Goble  had  refused  to  pay  the 
sum  charged  against  him  as  owner  of  some  houses ; 
that  the  commissioners  had  taken  legal  proceedings 
against  him,  and  he  had  submitted  and  paid  it  with 
costs.  In  the  result  it  was  agreed  between  the 
commissioners  and  the  deft  that  the  amount 
charged  upon  him  should  be  reduced,  and  that 
time  should  be  given  to  pay  it  in  three  instal- 
ments; the  first  of  the  promissory  notes  given 
was  duly  honoured,  the  others  were  not,  and  were  the 
subject  of  the  present  action.  At  the  trial  it  appeared 
that  the  deft  was  not,  in  fact,  owner  of  the  houses ; 
as  the  agent  for  the  owner  he  was  not  personally  liable 
under  the  Act :  the  commissioners  were,  therefore,  not 
in  point  of  fact  entitled  to  claim  the  money  from  the- 
deft.,  but  no  case  of  deceit  was  alleged  against  them. 
It  roust  be  taken  that  the  commissioners  honestly 
believed  that  the  deft  was  personally  liable,  and  really 
intended  to  take  legal  proceedings  against  him  as  they 
had  done  against  Goble.  The  deft.,  according  to  hi* 
own  evidence,  never  believed  that  he  was  liable  in  Jaw,, 
but  signed  the  notes  in  order  to  avoid  being  sued  as 
Goble  was.  Under  these  circumstances,  the  substan- 
tial question  reserved,  irrespective  of  the  form  of  the- 
plea,  was,  whether  there  was  any  consideration  for  the 
notes.  We  are  of  opinion  tliat  there  was.  There  is 
no  doubt  that  a  bill  or  note  given  in  consideration  of 
what  is  supposed  to  be  a  debt  is  without  consideration,, 
if  it  appeal*  that  there  was  a  mistake  in  fact  as  to  the- 
existence  of  the  debt :  (Belly.  Gardiner,  4  M.  &  G. 
11.)    And  according  to  the  case  of  Southall  v.  Riggp 
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11  C.  B.  481,  and  Forma*  v.  Wright,  the  law  is 
the  same  if  a  bill  or  note  is  given  in  consequence  of  a 
mistake  of  law  as  to  the  existence  of  the  debt.  Bnt 
here  there  was  no  mistake  on  the  part  of  the 
deft,  either  of  law  or  fact.  What  he  did  was 
uot  only  the  making  an  erroneous  account  stated, 
but  a  promise  to  pay  a  debt  for  which  he  mistakenly 
believed  himself  liable.  It  appeared  in  the  evidence 
that  he  believed  himself  not  to  be  liable,  but  he  knew 
that  the  pits,  thought  him  liable,  and  would  sue  him  if 
he  did  not  pay,  and  in  order  to  avoid  the  expense  and 
trouble  of  legal  proceedings  against  himself  he  agreed 
to  a  compromise,  and  the  question  is,  whether  a  person 
who  has  given  a  note  as  a  compromise  of  a  claim 
honestly  made  on  him,  and  which  but  for  the  com- 
promise would  have  been  at  once  brought  to  a  legal 
decision,  can  resist  the  payment  of  the  note  on  the 
ground  that  the  original  claim  thus  comprised  might 
have  been  auooessfully  resisted.  If  the  suit  had  been 
actually  commenced  the  point  would  have  been  con- 
cluded by  authority.  In  Langridge  v.  DorviUe,  5  B. 
&  AL  1 17,  it  was  held  that  the  compromise  of  a  suit 
instituted  to  try  a  doubtful  question  of  law  was  a 
sufficient  consideration  for  a  promise.  In  Atlee  v. 
Backhouse,  3  M.  &  W.  650,  where  the  pit's  goods  had 
been  seized  by  the  Excise,  and  he  had  entered  into  an 
agreement  with  the  Commissioners  of  Excise  that  all 
proceedings  should  be  terminated,  and  the  goods  delivered 
up  to  the  pit,  and  a  sum  of  money  paid  by  him  to  the 
commissioners,  Parke,  B.  rested  his  judgment  on  the 
ground  that  this  agreement  of  a  compromise 
honestly  made  was  for  consideration  and  binding. 
In  Cooper  v.  Parker,  15  C.  B.  822,  the  Court  of 
Ex.  Ch.  held  that  the  withdrawal  of  an  untrue  defence 
of  infancy  in  a  suit  was  a  sufficient  consideration  for  a 
promise  to  accept  a  smaller  sum  in  satisfaction  of  a 
larger.  In  these  cases,  however,  litigation  had  been 
actually  commenced,  and  it  was  argued  before  us,  and 
was  made  an  argument  in  point  of  law,  that  though 
where  the  pit.  has  actually  issued  a  writ  against  the 
deft,  a  compromise  honestly  made  is  binding,  yet  the 
same  compromise,  if  made,  though  litigation  is  pending, 
before  the  writ  actnally  issues,  is  void.  Edward*  v. 
Burgh,  1 1  M.  &  W.  641,  was  relied  on  as  an  authority 
for  this  proposition.  But  in  that  case  Lord  Abinger 
expressly  bases  his  judgment  npon  the  assumption 
that  the  deft,  did  not,  either  expressly  or  impliedly, 
show  that  a  reasonable  debt  existed  between  the  par- 
ties. It  may  be  doubtful  whether  the  declaration  in 
that  case  ought  not  to  have  been  construed  as  dis- 
closing a  compromise  and  a  real  bona  fide  claim ;  but 
it  does  not  appear  to  have  been  so  construed  by  the 
court  We  agree  that,  unless  there  was  a  reason- 
able claim  on  the  one  side  which  it  was  bona  fide  in- 
tended to  pursue,  there  would  be  no  ground  for  a 
compromise ;  bnt  we  cannot  agree  that  (except  as  a 
test  of  the  reality  of  the  claim)  the  issuing  of  a  writ 
Is  essential  to  the  validity  of  the  compromise.  The 
position  of  the  parties  must  necessarily  be  altered  in 
every  case  of  compromise,  so  that,  if  the  question  is 
afterwards  opened  up,  they  cannot  be  replaced  as  they 
were  before  the  compromise,  and  they  may  well  be  in  a 
less  favourable  position  for  renewing  litigation.  He 
must  be  at  additional  trouble  and  expense  in  again 
getting  up  the  case,  and  be  may  no  longer  be  able  to 
produce  the  evidence  which  would  have  proved  it 
originally ;  besides,  though  he  may  not  in  point  of  law 
be  bound  to  refrain  from  enforcing  his  rights  against 
third  persons  during  the  continuance  of  the  compro- 
mise to  which  they  are  not  paities,  yet  practically  the 
effect  of  the  compromise  must  be  to  prevent  his  doing 
*o.  For  instance,  in  the  present  case  there  can  be  no 
doubt  that  the  practical  effect  of  the  compromise  must 
have  been  to  have  induced  the  commissioners  to  refrain 
from  taking  legal  proceedings  against  Mrs.  Bennett, 
e  real  owner  of  the  houses,  whilst  the  notice  given  by 


the  deft,  her  agent,  was  running  through;  the  can- 
promise  might  have  afforded  no  ground  of  defence  ha! 
such  proceedings  been  resorted  to.  It  is  this  detrimeat 
to  the  party  consenting  to  the  compromise,  arising  fnaa 
the  necessary  alteration  in  position,  winch,  in  ear 
opinion,  forms  the  real  consideration  for  the  promise, 
and  not  the  technical  and  almost  illusory  considera- 
tion arising  from  the  extra  cost  of  litigation.  The  real 
consideration,  therefore,  depends  not  on  the  actual 
commencement  of  the  suit,  bnt  on  the  legality  of  tbe 
claim  made,  and  the  bond  fide  compromise.  la  tbe 
present  case  we  think  there  was  snffiwtnt  considera- 
tion for  the  notice  and  the  compromise,  made  at  it  was, 
and  the  rub  to  enter  the  verdict  for  the  pit  most  be 
made  absolute.  Rule  absolute. 

Brown  and  Godwin,  deft's  attorneys. 


BOLLS    COURT. 

Besetted  by  H.  8.  Yooxo,  Esq.,  Barrister-at-Uw. 

Jan.  21  and  22,  and  Feb.  13. 
The  Attornkt-Gexeral  *».  Jesus  College, 

Oxford. 
Charity— Decree—Surplus  rente— Increase    is  tk 

mint  of  ike  charily  property — College — School 
A  testator  m  1712,  by  kit  wiU,  gave  all  kit  estate  » 
J.  College  absolutely.     By  a  codicil  kt  dated  tk 
amount  of  tke  rente  of  kit  estates,  and  pointed  est 
tkat  there  was  a  balance  of  the  surplus  rente,  vhitk 
kt  directed  should  be  applied  in  a  particular  i"<«*r 
for  tke  benefit  ofB.  School    A  suit  was  uutuutti 
shortly  after  tke  testator's  death  for  tke  aaminstra- 
tion  of  the  charity  estates ;  m  wMck  suit  a  deem 
was  made,  in  1714,  establishing  tke  will  and  ceJku\ 
and  directing  tke  trusts  of  them  to  be  executed  m  tk 
terms  thereof.     Tke  value  and  income  of  tke  chsrit] 
estates  had  considerably  increased  since  tke  testator  $ 
death: 
Held,  tkat  B.  School  wot  now  entitled  to  suck  propor- 
tion of  tke  present   surplus  rents  of  the  cfcrrff 
estates,  when  compared  untk  tke  whole  rental  s/tkm\ 
at    tke   balance  pointed  out  by  tke  codicil  krt 
to  tke  tken  existing  rental. 
This  was  an  information  filed  by  her  Majesty* 
Attorney-General,  praying  a  declaration  that  br  the 
true  construction  of  the  will  and  codicil  of  Edmund 
Meyricke,  a  school  at  Bala,  founded  by  his  said  codicil, 
was  entitled  to  the  whole  of  the  surplus  rents  and  pro- 
fits of  the  estates  belonging  to   the  testator  in  tk 
county  of  Merioneth,  after  providing  for  the  scholai* 
and  exhibitioners  at  Jesus  College,  Oxford;  or  at  aQ 
events,  that  tbe  said  school  was  entitled  to  a  raucb 
larger  proportion  of  the  said  rents  and  profits  than  bad 
hitherto  been  paid  and  applied  for  the  use  and  benefit 
of  the  said  school :    that  a  new  scheme  migbt  i* 
settled  for  the  application  of  the  said  charitj  estate 
and  funds  and  the  income  thereof,  and  that  in  settling 
such  scheme  regard  jnight  be  had  to  the  rights  aad 
interests  of  the  said  school  at  Bala,  and  to  the  afort- 
said  ordinance  of  the  said  commissioners,  and  ti:«S 
trustees  of  the  said  school  at  Bala  might  be  appoiateu : 
and  for  an  account  of  the  rents  and  profits  of  tat 
charity  estates  and  funds  received  by  the  defts  *** 
principal,  fellows  and  scholars  of  Jesus  College,  aad 
of  the  application  thereof. 

The  information  stated  that  the  Bev.  Edmund  M/- 
ricke,  by  his  will,  dated  the  25th  March  1712,  duly 
devised  and  bequeathed  as  follows :— "  And  as  to  mj 
worldly  estate,  which  God  Almighty  has  Mesanlut 
with  above  my  merits  or  expectations,  I  dispose  tberrof 
in  manner  following.  Imprimis:  Whereas  I  alvaj* 
intended  to  bestow  a  good  part  of  what  God  should 
please  to  bless  me  withal  for  the  encouragement  « 
learning  in  Jesus  College  in  Oxford,  for  tbe  betar 
maintenance  of  six  of  the  junior  scholars  who  ari  * 
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rial]  be  scholars  of  the  foundation  of  the  college  ont 
of  the  six  counties  of  North  Wales,  I  do  give,  devise, 
and  bequeath  all  my  real  and  personal  estate  other 
than  and  besides  what  thereof  is  or  shall  be  by  this 
By  will,  or  shall  be  by  any  codicil  or  codicils  of  this 
nv  will,  or  any  instrument  in  writing  under  my  hand 
and  seal,  whereby  I  may  or  shall  give,  devise,  or 
bequeath  any  part  of  my  real  or  personal  estate,  which 
instrument  in  writing  shall  be  deemed  and  taken  as  a 
codicil  to  this  my  will,  and  such  codicil  or  codicils,  or 
isstrament  in  writing,  shall  be  annexed  to  this  my 
will,  and  shall  be  as  part  and  parcel  thereof,  given  or 
to  be  given,  demised,  or  bequeathed  by  such  codicil  or 
codicils,  or  instrument  in  writing,  or  any  such  instru- 
ments in  writing,  unto  and  for  these  several  uses  and 
purposes — that  is  to  say,  unto  every  one  of  the  said 
six  scholars,  particularly  and  severally,  the  annual 
sum  of  10/.  of  lawful  money  of  Great  Britain  during 
his  residence  in  the  said  college ;  and  for  the  mainte- 
nance and  settlement  of  six  exhibitioners  in  the  said 
college,  natives  of  the  six  counties  of  North  Wales, 
or  of    any  or    either    of    the   said   six    counties, 
and  of  my  kindred,  if  such  of  that  number  of  exhibi- 
tioners, else  such  exhibitioners  to  be  others  of  the  said 
sis  counties,  to  make  up  the  said  number  of  six.     I 
do  give  to  each  and  every  of  the  said  exhibitioners  the 
animal  sum  of  SL  of  lawful  money  during  his  residence 
in  the  college,  the  said  \0l  per  annum  to  each  and 
every  of  the  said  scholars,  and  the  SL  per  annum  to 
each  and  every  of  the  said  exhibitioners,  as  aforesaid, 
to   be  paid  unto  them    severally    and  respectively 
jearly  and  every  year  during  their  respective  residence 
ia  the  said  college  as  aforesaid,  out  of  the  yearly  rents, 
issues  and  profits  of  my  said  estate,  and  the  remainder 
of  the  yearly  rents,  issues  and  profits  of  such  part  of 
my  estate  other  than  and  beside  what  thereof  is  or 
shall  be  by  this  my  will,  or  shall  be  by  any  codicil  or 
codicils,  or  any  instrument  or  instruments  in  writing 
under  my  hand  and  seal  as  aforesaid,  given,  devised, 
or  bequeathed  otherwise;  and  I  do  give, devise  and  be- 
queath to  and  for  these  further  uses  and  purposes,  that 
is  to  say,  for  the  buying  of  advowsons,  of  rectories, 
impropriations,  or  vicarages,  whereto  the  principal  for 
the  time  being,   and  the  fellows  of  the  said  college 
shall  or  may,  as  patrons  thereof,  present  fit  persons 
thereto  out  of  the  said  number  of  the  said  six  scholars ; 
or  if  it  happen  that  there  be  none  of  such  scholars 
capable  to  be  presented  thereto,    then  any   of  the 
said    exhibitioners    that   shall    be    capable    to    be 
Panted   thereto,  such    scholars  and  such  exhibi- 
tioners to  be  so  presented  to   such  advowsons   of 
such  rectories,  impropriations  and  vicarages  as  there 
shall  be  any    vacancy  or  vacancies  of  such  livings 
or  benefices;  or  if  it  happen  that  there  be  none  of  such 
scholars  or  of  such  exhibitioners  capable  to  be  presented 
thereto,  then  one  of  the  North  Wales  fellows  of  the  said 
college  is  to  be  presented,  instead  of  such  of  the  said 
scholars,  or  of  such  of  the  said  exhibitioners  as  shall  not 
he  capable  to  be  presented  as  aforesaid  to  such  vacancy 
as  may  be  of  such  of  the  said  rectories,  impropriations, 
or  vicarages.     And  my  will  and  further  meaning  and 
intent  is  as  to  the  said  six  exhibitioners,  that  they 
and  each  and  every  of  them  shall  be  well  and  duly 
paid  yearly  the  said  sum  of  SL  per  annum,  as  afore- 
said, until  they  do  or  shall  take  their  several  and 
w* pective  degress  of  M.A,  or  until  they  or  any  or 
other  of  them  shall  have  received  and  enjoy  a  cure 
«f  sods  really  worth  40L  per  annum.    And  I  do  hereby 
give,  devise  and  Bequeath  such  part  of  my  estate  so  given, 
devised   and   bequeathed  for   and  to   the  said  six 
^olars,  and  the  said  six  exhibitioners,  and  for  the 
toying  of  such  advowsons  of  rectories,  impropriations 
*  vicaragss  as  aforesaid,  and  for  the  use  and  purposes 
^Ksaid,  and  the   yearly  rents,  issues  and  profits 
t***ef,  yearly  and  every  year  for  ever,  for  and  to  the 
"ftc  uses  and  purposes  fir  ever,  and  to  and  rbr  no- 


other  use,  intent,  or  purpose  whatsoever;   and  that 
the  same  may  be  so  well  and  truly  done,  from  time  to 
time,  and  at  all  times  as  aforesaid,  I  do  hereby  nomi- 
nate, constitute,  authorise,  empower,  appoint  and  de- 
sire my  worthy  good  friends  the  Right  Rev.  Father  in 
God  Humphrey  Lord  Bishop  of   Hereford,  and  Dr. 
Jonathan  Edwards,  Principal  of  Jesus  College,  and 
Dr.  Henry  Smabridge,  canon  of  Christ's  College,  in 
Oxford,  and  Dr.  John  Wynne,  or  any  three  or  two  of 
them,  to  be  trustees  to  order  and  manage  my  estate,  so 
given  for  the  said  uses  and  purposes  relating  to  the 
said  Jesus  College  as  aforesaid,  and  to  receive  the 
yearly  rents  and  profits  of  such  part  of  my  estate  as 
appropriated  for  those  uses  and  purposes,  and  to  pay  and 
dispose  of  the  same  yearly  for  the  said  uses  and  pur- 
poses as  aforesaid,  for  and  during  the  term  or  terms  of 
ther  natural  lives  respectively ;  and  after  the  decease 
of  any  two  of  them  that  shall  happen  to  die  before  the 
other  two,  then  thereupon  the  principal  of  the  said 
college,  in  case  the  said  Dr.  Jonathan  Edwards  happen 
to  be  one  of  the  two  first,  and  one  of  the  senior 
fellows  of  the  college,  to  be  such  trustees  in  the  stead 
or  places  of  such  two  of  the  srid  trustees  so  deceased, 
or  if  the  said  Dr.  Edwards  be  not  one  of  the  two 
first  that  shall  so  happen  to  die,  then  one  of  the  said 
senior  fellows  of  the  said  college  to  be  one  of  the  said 
trustees  along  with  the  said  Dr.  Edwards,  and  the  said 
other  surviving  trustees  for  and  during  their  lives  respec- 
tively; and  from  and  after  the  deceases  of  the  said  four 
trustees    hereinbefore    named,  then   for   the   future 
and  for  ever  the  trustees  of  my  said  estate  so  given, 
devised  and  bequeathed  as  aforesaid,  to  and  for  the 
said  said  six  scholars,  and  the  said  six  exhibitioners, 
and  for  the  buying  of  such  advowsons  as  aforesaid  for 
the  uses  and  purposes  as  aforesaid,  and  all  and  every 
the  matters  and  things  relating  to  the  same  as  afore- 
said, shall  be  the  principal  of  the  said  college  for  the 
time  being  for  ever,  and  two  of  the  senior  fellows  of 
the  said  college  for  the  time  being  for  ever,  and  they 
are  by  me  hereby  constituted,  authorised,  empowered 
and  appointed  to  be  such  trustees  for  the  said  uses  and 
purposes  relating  to  the  said  college  as  aforesaid,  and  to 
act  and  do  in  and  touching  the  same,  and  in  and  con- 
cerning such  part  of  my  said  estate  so  given,  devised 
and  bequeathed  for  and  towards  tho  said  six  scholars 
and  the  said  six  exhibitioners,  and  the  buying  of  such 
advowsons  as  aforesaid  for  the  uses  and  purposes  afore- 
said, and  the  management  of  such  part  of  my  said 
estate  as  appropriated  to  and  for  those  uses  and  pur- 
poses as  aforesaid  from  time  to  time  and  at  all  times 
as  occasion  shall  be,  as  they  shall  think  fit  or  judge 
necessary  yearly  and  in  every  year  for  ever,  that  the 
same  may  be  truly  and  duly  done  as  aforesaid  yearly 
and  in  every  year  for  ever,  according  to  my  true  intent ' 
and  well  meaning  herein  expressed  for  the  said  several 
uses  and  purposes  aforesaid."     And  after  giving  the 
trustees  thereby  named  and  every  other  succeeding 
trustees,  a  guinea  to  buy  him  a  mourning  ring  out  of 
the  yearly  rents  of  such  part  of  his  said  estate  as 
should  come  to  their  hands  for  tho  uses  and  purposes 
aforesaid  relating  to  the  colleges  as  aforesaid,  the  said 
will  proceeded  as  follows : — "  Item :  I  give  unto  the 
minister  of   the  parish  of  St.   Peters,  in  the  county 
borough  of  Carmarthen  for  the  time  being  for  ever,  the 
sum  of  10s.  for  preaching  a  sermon  in  the  parish  church 
of  St,  Peters  as  aforesaid,  in  the  said  county  borough,  on 
St  Barnaby's  day,  being  the  1 1th  June  yearly,  being  the 
day  wherein  I  was  christened  in  the  year  of  our  Lord  1636; 
and  the  like  sum  of  1  Of.  for  preaching  another  sermon  in 
the  said  parish  church  of  St  Peter's  on  the  30th  day  of 
August  yearly,  being  the  day  wherein  I  was  ordained 
deacon  and  priest  of  the  Church  of  England  by  tho 
Right  Rev.  Father  in  God  Robt  Skinner,  then  Lord 
Bishop  of  Oxford,  in  New  College  Chapel  in  Oxford, 
in  the  year  of  our  Lord  16*2 ;  the  said  sermons  to  be 
so  preached  on  the  said  days  yearly  and  in  every  year 
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for  ever;  and  such  minister  for  the  time  being  yearly 
for  ever  to  be  paid  such  10*.  and  10*.  yearly  for  ever 
out  of  the  rent  annually  due  and  payable  of  and  for  a 
certain  close  of  mine  called  Parkley  Lone,  in  the  said 
pariah  of  St  Peter's,  which  I  bought  of  Jn.  Muggle 
Mercer.  Item :  I  give  to  the  px>r  people  of  the  said 
county  borough  of  Carmarthen  the  sum  of  20*.  yearly 
for  ever  (I  mean  such  poor  people  as  do  not  receive 
any  poor-rates  or  pensions)  to  be  distributed  amongst 
them,  the  value  thereof  in  bread,  by  the  vicar  or 
minister  for  the  time  being  of  the  said  parish  of  St. 
Peter's ;  that  is  to  say,  10*.  worth  of  bread  on  the 
said  11th  day  of  June,  and  the  other  10*.  worth  ot 
bread  on  the  30th  day  of  August  yearly  for  ever ;  and 
such  minister  for  the  time  being  yearly  for  ever  to  be 
paid  such  10#.  and  10*.  for  preaching  such  sermons, 
and  also  such  10*.  and  10*.  for  such  bread  out  of  the 
yearly  rent  of  and  for  the  said  close  called  Parkley 
Lone  ;  or  in  default  of  such  payment,  such  minister  to 
distrain  on  any-  corn,  hay,  or  cattle  in  the  said  close,  in 
order  to  recover  the  same,  and  his  costs  and  charges 
touching  the  same ;  such  sermons  yearly  being  so  given 
by  me  for  the  benefit  of  those  devout  Christians  as' 
shall  come  to  be  auditors  of  the  same."  "  And,  lastly, 
I  do  hereby  nominate,  constitute,  authorise,  empower, 
ordain,  make  and  appoint  the  said  Rt.  Rev.  Father  in 
God  Humphrey  Lord  Bishop  of  Hereford,  the  said  Dr. 
Jonathan  Edwards,  the  said  Dr.  Henry  Smabridge,  and 
the  said  Dr.  John  Wynne  to  be  my  executors  of  this 
ray  last  will  and  testament,  and  only  so  to  be  to  and 
for  the  several  and  respective  ends,  intents,  uses  and  pur- 
poses aforesaid,  and  as  aforesaid,  and  as  I  shall  give, 
devise,  bequeath,  order,  will,  or  appoint,  in  and  by 
any  codicil  or  codicils,  or  such  instrument  in  writing 
as  hereinbefore  mentioned  and  expressed." 

The  testator  duly  made  a  codicil,  dated  the  14th 
May  1712,  and  thereby,  amongst  other  devises  and 
bequests  therein  contained,  devised  as  follows : — "  Item: 
I  give,  devise  and  bequeath  all  that  my  messuage  and 
tenement,  with  the  appurtenances  thereto  belonging, 
called  Tytan-y-Donmcn,  situate,  lying  and  being  in 
the  town  of  Bala,  in  the  said  county  of  Merioneth, 
together  with  my  one  acre  of  land  in  Park  and  Caey- 
rllechwedd,  now  or  of  late  in  the  possession  of  Philip 
Morgan,  at  or  under  the  yearly  rent  of  SL  12*.,  to  and 
for  the  use  and  benefit  of  a  school  and  schoolmaster, 
in  which  school  there  shall  be  thirty  poor  boys  of 
tfbrth  Wales  settled  and  taught  grammar  learning, 
until  they  shall  be  thought  fit  to  be  removed  to  other 
schools  or  employment,  or  to  be  put  apprentices,  at 
the  discretion  of  the  visitors  and  trustees  of  and  for 
such  school  hereinafter  named  and  appointed,  and  such 
school  to  be  kept  in  convenient  room  or  rooms  in  the 
.said  house  or  messuage,  and  the  rest  of  the  said  house 
and  the  appurtenances  thereunto  belonging,  and  the 
said  acre  of  land,  for  the  dwelling-house  and  benefit 
of  such  schoolmaster.  And  I  do  further  give,  devise, 
and  bequeath  the  sum  of  15Z.  yearly  to  the  said 
thirty  scholars  (that  is  to  say),  10$.  to  be 
paid  yearly  for  and  towards  the  clothing  of  each 
of  them  yearly  and  every  year  for  ever,  and  the 
sum  of  IbL  ot  lawful  money  of  Great  Britain 
to  the  schoolmaster  of  the  said  school,  for  the  time 
being  for  ever,  to  be  paid  unto  him  by  half-yearly 
equal  payments,  that  is  to  say,  on  the  first  day  of  May 
and  the  1st  day  of  Nov.  yearly  for  ever,  or  within 
fifteen  days  next  after  the  said  days  yearly,  for  the 
benefit,  maintenance  and  livelihood  of  such  school- 
matter,  besides  the  use  and  benefit  of  the  said  house, 
messuage  and  appurtenances,  and  the  said  acre  of 
land  given  as  aforesaid.  And  I  do  further  give,  devise 
and  bequeath  so  much  money  to  be  laid  out  yearly, 
and  as  often  as  the  visitors  and  trustees  of  such  school 
shall  think  fit,  or  judge  necessary  for  the  repairs  of  the 
said  messuage  and  premises  and  the  keeping  of  the  same 
in  sufficient  repair  from  time  to  time,  and  at  all  timet 


for  ever,  there  being  the  sum  of  4L  17*.  of  the  present 
rents  of  my  estate  in  Merionethshire  above  the  ton  of 
10S2.  per  annum,  by  me  given  by  my  last  wul  to  six 
scholars  and  six  exhibitioners  in  Jesus  College,  in  Ox- 
ford, as  in  and  by  my  said  will,  and  over  and  above  the 
said  152.  towards  clothing  the  said  thirty  scholars,  sad 
the  said  152.  per  annum  for  such  schoolmaster  at 
aforesaid,  but  the  said  house  or  messuage  and  sera  of 
land,  given  as  aforesaid  for  the  use  and  benefit  of  men 
school  and  schoolmaster,  being  of  the  yearly  rent  of 
31 12s.  as  aforesaid,  being  so  much  of  the  said  41 17a, 
the  remainder  thereof  is  12.  5*.  per  annum,  for  the 
repairs  of  the  said  house  and  messuage  and  premiss, 
and  keeping  the  same  in  repair  yearly  and  at  all  times 
for  ever  as  aforesaid.  And  I  do  desire,  constitute, 
authorise,  ordain  and  appoint  the  Right  Rev.  Father  in 
God  the  Lord  Bishop  of  St  Asaph  and  Bangor  for  the 
time  being,  and  my  nephew  Robert  Meyrkke,  sad 
Kinsman  John  Adams,  of  Kyftu,  during  their  respec- 
tive lives,  and  after  their  respective  decease  the  heir  of 
Ucheldre  for  the  time  being,  when  he  shall  be  of 
the  age  of  twenty-one  years,  to  be  visitors  and 
trustees  of  and  for  the  said  school  and  sjcboolmsstcr 
and  the  said  scholars,  and  for  the  ordering  and  manage- 
ment of  the  same  according  to  my  will  and  trot 
intent  and  meaning  herein,  and  concerning  the  same 
as  aforesaid  from  time  to  time  and  as  often  as  there 
shall  be  occasion  for  ever,  only  I  do  hereby  will,  order 
and  appoint  Mr.  Evan  Griffiths,  the  present  master  of 
my  charity  school  at  Carmarthen,  to  be  the  fir* 
schoolmaster  of  the  said  school  at  Bala,  and  to  asm, 
hold  and  enjoy  the  said  house  and  messuage  and  acre 
of  land  for  the  use  and  benefit  of  the  said  school- 
master of  such  school  as  aforesaid,  and  also  to  be  paid 
the  said  15/.  per  annum,  given  to  and  for  such  school- 
master as  aforesaid,  for  and  during  hit  the  said  Ens 
Griffiths*  natural  life. 

The  testator  died  soon  after  he  had  made  the  laid 
will  and  codicil,  and  they  were  duly  proved  by  the 
Principal  of  Jesus  College  alone,  on  the  6th  aUj 
1813. 

In  1714  a  suit  having  been  instituted  for  the  ad- 
ministration of  the  charity  estates,  a  decree  was  made, 
whereby  the  will  and  codicil  were  established,  the 
trusts  thereof  declared  to  be  performed,  and  toe 
several  payments  directed  by  the  will  and  codicil  or- 
dered  to  be  made  and  provided  for  in  the  terms  sad 
according  to  the  express  intention  of  those  instru- 
ments. 

Various  other  suits  have  from  time  to  time  best 
since  instituted  with  reference  to  the  charity  estates; 
and  several  decrees  and  orders  for  investment,  sod 
other  purposes,  have  been  made  in  such  suits. 

The  income  of  the  property  hat,  from  the  death  of 
the  testator  to  the  present  time,  increased  considers*]; 
in  amount,  and  the  estates  and  funds  now  applicable 
to  the  charitable  objects  of  the  testator's  will  sad 
codicil  were  stated  by  the  information  to  be  the  fol- 
lowing :— 

Beat    estate,    producing    conammUmt        £    *.  *"• 
annU,   after  payment   of   expenses      750   0   0 

16,398/.  Us.  9dL  Three  per  Cent. 
Reduced  Annuities,  in  court,  produc- 
ing per  annum  about 486    0  0 

11,2764.  16s.  4</.  Three  per  Cent  Con- 
solidated Bank  Annuities,  alto  in 
court,  producing  per  annum  about ...      338   0  0 

*  1574    0  0 
Deduct  for  annual  payments  directed  to 
be  made  in  before-mentioned  suits,..    1SS4   0  0 

Surplus  annual  income 350   0  0 

There  was  alto  a  mm  of  783JL  Ot,  lOd.  cash  kewrt, 
and  a  f  urther  considerable  tumof  cathmfts  taads* 
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The  Attorney- General  r.  Jesus  College,  Oxford. 


[Rolls. 


the  college,  aiiaing  from  surplus  rents  and  profits  of 
real  estate. 

In  pursuance  of  the  provisions  of  the  17  &  18  Vict, 
e.  81,  the  commissioners  appointed  for  tho  purposes  of 
that  Act  framed  an  ordinance  dated  the  3rd  April  1857 
in  relation  to  Jesus  College,  Oxford. 

The  information  set  ont  several  clauses  of  the  ordi- 
nance (to  which,  however,  it  is  not  necessary  here  more 
particularly  to  refer),  and  stated  that  the  possible  effect 
of  the  said  ordinance  would  be  that  shortly  there 
might  not  be  a  single  scholar  or  exhibitioner  from  North 
Wales  on  the  foundation  of  the  said  college,  but  that 
they  all  both  scholars  and  exhibitioners  might  be  natives 
of  South  Wales  or  England  ;  and  that  even  if  there 
should  be  North  Wales  scholars  and  exhibitioners,  they 
would  be  superannuated  at  five  years  from  the  date  of 
their  matriculation,  and  that  therefore  none  of  them 
would  be  in  holy  orders,  except  under  very  unusual 
circumstances. 

The  informant  therefore  submitted  that,  by  the  true 
construction  of  the  will  and  codicil  of  the  said  Edmund 
Meyricke,  the  whole  surplus  rents  and  profits  of  the 
testator's  estate  in  Merionethshire,  after  providing  the 
annual  sums  by  the  testator  directed  to  be  paid  for 
scholars  and  exhibitioners  in  Jesus  College  in  Oxford, 
were  applicable  for  the  use  and  benefit  of  the  school 
at  Bala,  founded  by  the  codicil  to  the  testator's  will, 
or,  at  all  events,  that  the  said  school  was  now  entitled 
to  a  much  large  proportion  of  the  increased  rents  and 
profits  of  the  testator's  estate  than  it  had  yet  received  by 
Tirtne  of  the  aforesaid  orders  of  this  court.  The  infor- 
mant showed  that  it  appeared  by  the  codicil,  and  was 
the  fact,  that  the  real  estate  of  tho  testator  in  Merio- 
nethshire was  of  the  annual  value  at  the  date  of  the  said 
codicil  of  142/.  17*.,  and  that  the  whole  then  surplus  con- 
sisting of  1/.  5s.  per  annum  was  given  to  him  for  the 
maintenance  and  repair  of  the  said  school.  And  the 
informant  further  submitted,  that  it  was  the  intention 
«f  the  testator  that  there  should  for  all  time  be  trustees 
and  visitors  of  the  said  school  apart  from  and  wholly 
independent  of  the  principal  and  fellows  of  Jesus 
Allege,  Oxford,  to  whom  the  management  and  super- 
vision of  the  said  school  and  the  protection  of  the 
interests  thereof  should  be  intrusted.  The  information 
then  stated  that  neither  to  the  original  suit,  in  which 
the  decree  of  1714  was  pronounced,  nor  to  any  of  the 
subsequent  proceedings  hereinbefore  referred  to,  was  any 
person  as  trustee  or  otherwise  exclusively  representing 
Che  interests  of  the  said  school  made  a  party,  except 
that  tbe  Bishops  of  St.  Asaph  and  Bangor  were  named 
as  relators ;  and  prayed  to  the  effect  hereinbefore  par- 
ticularly mentioned. 

Palmer,  Q.C.  and  J.  H.  Terrell  appeared  for  the 
Attorney-General. 

Uoyd,  Q.C.  and  Grentide  for  the  defts.,  the  prin- 
cipal and  fellows  of  Jesus  College ;  and 

Hothouse  for  the  visitors. 

The  following  authorities  were  cited  in  the  argu- 
ment:— Attorney-General  v.  The  Dean  and  Canons  of 
Windsor,  24  Beav.  679  ;  The  Thetford  School  case,  8 
pt  Rep.  p.  401. 

The  Master  of  the  Rolls  said: — The  question  on  this 
information  turns  upon  the  proper  construction  to  be 
pnt  upon  the  will  of  the  Rev.  Edmund  Meyricke. 
The  testator  left  considerable  estates  to  Jesus  College, 
and  the  object  of  the  information  is  to  have  the  whole 
of  the  surplus  rents  of  his  estates  in  Merionethshire,  or 
a  large  portion  of  them,  applied  to  the  use  of  the  school 
at  Bala.  The  information  prays  as  follows:  [His 
Honour  read  the  prayer  as  above  stated  and  continued.] 
The  wOl,  which  hears  date  the  25th  March  1712,  is 
to  this  effect.  It  begins  with  a  recital  in  these  terms : 
"  Whereas  I  always  intended  to  bestow  a  good  part  of 
^hat  God  should  bless  me  withal  for  the  encourage- 
ment of  learning  in  Jesus  College,  in  Oxford,  and  for 
the  better  maintenance  of  six  of  tho  junior  scholars 


who  are  or  shall  be  scholars  of  tbe  foundation  of  the 
said  college,  out  of  the  six  counties  of  North  Wales,  I 
do  give,  devise  and  bequeath  all  my  real  and  personal 
estate,  other  than/1  &c.  That  recital  is  very  impor- 
tant. Although  the  recital  cannot  control  the  plain 
meaning  of  the  words  of  disposition,  yet  if  the  words  of 
the  devise  are  ambiguous,  the  recital  may  be  referred 
to  to  explain  and  ascertain  what  was  the  real  meaning 
of  the  testator.  After  giving  certain  directions  with 
respect  to  the  maintenance  of  six  scholars  and  six 
exhibitioners,  and  the  payment  to  each  of  the  six 
scholars  of  the  annual  sum  of  10/.,  and  to  each 
of  the  six  exhibitioners  the  annual  sum  of  82., 
he  proceeded  thus :  [His  Honour  then  read  the  devise 
in  the  will,  as  above  stated,  and  continued.]  It  is 
important  to  observe  that  complete  control  is  given 
to  the  trustees,  who  in  effect  are  members  of  the  col- 
lege and  persons  concerned  in  the  government  of  the 
college.  The  will  then  gives  certain  pecuniary  legacies, 
and  concludes  by  the  testator  appointing  the  said  trus- 
tees his  executors":  "  And  only  so  to  he  and  for  the  seve- 
ral and  respective  ends,  intents,  uses  and  purposes  afore- 
said and  as  aforesaid,  and  as  I  shall  give,  devise,  be- 
queath, order,  will,  or  appoint  in  and  by  any  codicil  or 
codicils,  as  hereinbefore  mentioned  and  expressed."  I  am 
quite  clear  as  to  the  general  effect  of  the  will.  In  the 
first  place,  the  whole  of  the  property,  subject  to  the  le- 
gacies and  limited-  interests  which  are  carved  out  of  it, 
is  given  to  Jesus  College,  for  the  full  benefit  of  the 
college,  in  the  manner  pointed  ont  by  the  will.  Those 
gifts  are  subject  to  the  gifts  contained  in  tbe  codicil,  and 
the  question  is  how  far  the  codicil  takes  away  the  gifts 
in  the  will  ?  The  rule  applicable  to  all  these  cases  is 
that  there  must  be  distinct  words  in  the  codicil  to  have 
that  effect.  I  have  no  doubt  that  the  effect  of  the  will  is 
to  give  to  the  college  an  absolute  and  beneficial  interest. 
The  testator  made  a  codicil  to  his  will,  dated  the  14th 
May  1712,  which  was  in  these  terms:  [His  Honour 
then  read  tho  codicil  as  above  stated,  and  continued.] 
The  testator  then  appointed  certain  persons  to  be 
visitors  and  trustees  of  the  said  school.  The  result  of 
my  consideration  of  the  codicil  is,  that  it  does  not  alter 
the  final  destination  of  the  estates  which  are  devised 
for  the  benefit  of  the  college,  and  that  the  testator 
did  not  intend,  and  has  not  expressed  his  intention, 
that  the  whole  estate,  or  that  the  whole  of  tho 
surplus  rents,  should  be  applied  for  the  benefit 
of  the  Bala  school,  subject  to  the  payments  thereout  in 
favour  of  the  scholars  and  exhibitioners.  It  is  not 
possible  for  me  to  assent  to  that  view  of  the  informa- 
tion which  seeks  a  declaration  accordingly.  I  think 
that,  according  to  the  true  construction  of  the  codicil, 
the  Bala  school  is  entitled  to  an  apportionment  of  the 
surplus  rents  in  the  manner  I  shall  state.  I  regard 
the  payments  of  15/.  and  30*.  as  fixed  payments;  and 
I  am  of  opinion  that  in  such  proportion  as  4L  17s.  ori- 
ginally stood  to  the  whole  of  the  rents,  the  Bala  school 
is  now  entitled  to  the  surplus  of  the  present  rents, 
to  he  applied,  after  payment  of  the  rent  of  the  school- 
honse,  for  the  purposes  of  the  school.  It  is  unneces- 
sary to  refer  to  the  numerous  cases  which  were  cited, 
commencing  with  the  Thetford  School  case.  The 
principle  of  all  those  cases  is  well  established ;  the  ap- 
plication of  it  depends  upon  the  meaning  to  be  given 
to  the  language  of  tho  testator.  By  his  will  the  testator 
in  this  instance  gives  the  whole  estate  for  the  benefit  of 
Jesus  College ;  but  when  in  the  codicil  he  points  out  that 
there  is  a  balance  of  4/.  17s.,  which  is  to  be  applied 
for  the  benefit  of  the  Bala  school,  I  cannot  say  that 
the  amount  of  the  gift  is  merely  limited  to  that  sum 
in  addition  to  the  15/.  and  30*.,  bnt  I  think  that  they 
are  entitled  to  such  proportion  of  the  surplus  rents  at  the 
present  time  as  Al  17*.  bore  to  the  rents  at  that  time, 
and  that  this  proportion  is  to  be  applied  for  the  benefit 
of  the  school,  and  a  scheme  must  be  directed  accord- 
ingly.   I  will  make  a  declaration  to  that  effect,  but  I 
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•cannot  go  further.  I  think  the  information  was  a 
proper  one,  and  that  the  costs  of  the  information  most 
be  paid  out  of  the  rents  of  the  estate. 

The  solicitor  for  the  informant  was  Mr.  J.  P. 
Ftaron.  ___ 

April  30,  May  1  and  23. 

Pass  v.  Clegg. 

Friendly  society— Certificate—Creditor's  tuft—  Trustee 

and  cestui  que  trust — Parties. 
The  certificate  of  a  friendly  society,  duly  made  under 
tie  Friendly  Societies  Acts,  was  in  a  creditor's  suit 
held  to  be  conclusive  as  to  the  character  of  the 
society. 
The  ph.  lent  money  to  a  friendly  society  ;  hut  on  the 
occasion  of  the  loan  all  the  due  formalities  required 
by  the  rules  of  the  society  were  not  observed.    It 
was  clear,  however,  that  the  society  had  had  the 
benefit  of  the  loan  : 
Held,  that  they  could  not  object  tothejnVs  claim  on  the 

ground  of  informality. 
TliepU.  was  a  member  of  the  society,  and  under  the 
circumstances  of  the  case  the  relationship  of  trustee 
and  cestui  que  trust  was  held  to  have  been  es- 
tablished. 
There  were  classes,  of  upwards  of  400  persons,  in- 
terested in  the  society,  which  was,  in  fact,  extinct. 
The  plL  in  the  creditor's  suit  made  one  of  each 
class  parties  to  represent  such  persons : 
Held,  that  aU  parties  interested  were  sufficiently  before 
the  court 

This  was  a  creditor's  suit,  instituted  against  the 
defts.,  as  trustees  of  a  certain  society,  called  u  The 
Rational  Society."  The  society  had  under  that  name 
been  certified  by  Mr.  Tidd  Pratt  in  1842  to  be  a 
friendly  society,  and  the  nature  and  objects  of  it, 
and  the  character  of  the  pit's  claim,  may  be  shortly 
stated  as  follows: — and  first,  as  to  the  nature  of  the 
society :  that  will  best  appear  by  an  extract  from  the 
rules  of  it. 

Rule  17.  Non-responsibility.  —  It  is  therefore  evi- 
dent that  man  has  not  been  created  to  be  a  responsible 
being  in  the  ordinary  acceptation  of  the  term,  but  that 
he  is  left  to  experience  the  necessary  effects  of  his 
conduct,  which  teach  all  in  the  best  possible  manner, 
through  the  sensations  of  pain  and  pleasure,  the  means 
of  increasing  happiness ;  and  through  this  knowledge 
a  dull  man  in  society  may  effect  the  greatest  improve- 
ment in  the  character  and  condition  of  the  infaatman 
and  of  the  human  race." 

Rule  20.  For  further  exposition  of  the  objects 
and  principles  of  this  society,  reference  is  made  to  the 
''Outlines  of  the  Rational  System  of  Society,  by  Robt 
Owen." 

The  outline,  as  referred  to,  contained  the  follow- 
ing paragraphs: — Creed  and  duties  of  this  system, 
and  the  religion  of  the  new  moral  world.  Articles : 
1.  That  all  facts  yet  known  to  man  indicate  that  there 
is  an  external  or  internal  cause  of  all  existences  by  the 
fact  of  their  existence,  and  this  all-pervading  cause  of 
motion  and  change  in  the  universe  is  the  power  which 
the  nations  of  the  world  have  called  God,  Jehovah, 
Lord,  &c  &c ;  but  that  the  facts  are  yet  unknown  to 
man  which  define  what  that  power  is.  2.  That  all 
ceremonial  worship  by  man  of  this  cause  whose 
qualities  are  yet  so  little  known,  proceeds  from 
ignorance  of  his  own  nature,  that  it  can  be  ot 
no  real  utility  in  practice,  and  that  it  is  im- 
possible to  train  men  to  become  natural  in  their 
feelings,  thoughts,  or  actions,  until  all  such  forms  shall 
cease.  On  the  responsibility  of  man:  5.  No  one 
shall  be  responsible  for  his  physical,  intellectual,  or 
moral  organisation.  6.  No  one  shall  be  responsible  for 
the  sensations  made  on  his  organisation  by  external  cir- 
cumstances. 7.  No  one  shall  be  responsible  for  the  feel- 
ings and  convictions  within  him,  and  which  are  to  him  the 


truth  while  they  continue.  On  the  general  arrangement 
for  tbe  population  :  15.  Under  the  rational  system  of 
society,  after  the  children  shall  have  been  trained  to 
acquire  new  habits  and  new  feelings  derived  from  the 
laws  of  human  nature,  there  shall  be  no  useless  pri- 
vate property. 

Secondly,  as  to  the  objects  of  the  society : — They 
were  stated  to  be  to  raise  by  subscriptions  amongst  its 
members,  or  by  voluntary  contributions,  donations,  or 
loans,  funds  for  the  mutual  assistance,  maintenance  sad 
education  of  their  wives,  and  husbands  and  children  or 
nominees,  in  sickness,  infancy,  or  advanced  age,  or  other 
natural  state  or  contingency,  during  which  the  mads 
were  to  be  applied  in  the  purchase  or  rental  of  lind 
whereon  to  erect  buildings  wherein  the  members  shook 
by  united  labour  support  each  other  under  every  vicis- 
situde, and  thus  by  lawful  means  to  arrange  the  powea 
of  production,  distribution,  consumption  and  education 
in  order  to  produce  among  the  members  feelings  of 
pure  charity  and  social  affection  for  each  other,  sod 
practically  plant  on  earth  the  standard  of  peace  sod 
goodwill  towards  men. 

The  community  fund  was  to  be  raised  by  subscrip- 
tion from  such  members  as  might  be  able  and  wflfing 
to  contribute  thereto.  The  directors  of  such  society 
were  by  the  original  rules  empowered  to  borrow 
by  way  of  security  or  otherwise  any  such  sums  of 
money  as  might  be  required  for  the  purpose* 
of  the  society,  provided  a  resolution  to  that  effect  w*$ 
agreed  to  unanimously  by  the  directors  st  a  meebag 
held  after  fourteen  days*  special  notice.  And  it  was 
also  provided  that  every  sum  of  money  so  borrowed 
should  be  taken  in  the  names  of  the  trustees  of  the 
society  for  the  time  being,  and  be  charged  upon  the 
stocks,  funds,  lands,  buildings  and  premises  of  the 
society,  and  remain  as  a  security  for  the  full  payment 
and  satisfaction  of  the  whole  of  such  money ;  principal, 
interest  and  costs.  Those  rules  were,  however,  sub- 
sequently modified,  and  the  power  to  borrow  was  prea 
to  the  central  board  upon  an  unanimous  resolution  to 
that  effect  being  agreed  to  at  a  special  meeting,  sod 
it  was  provided  that  for  every  sum  of  money  borrowed 
by  the  society  on  the  security  of  the  community  fond, 
a  certificate  in  a  certain  form  should  be  granted  to  the 
lender  which  should  pledge  community  property  of  the 
society  for  repayment  of  the  sum  borrowed.  The 
modified  rules  also  provided  for  the  payment  of  interest 
on  all  loans  of  money  at  5  per  cent.,  and  that  in  the 
event  of  a  dissolution  of  the  society,  or  of  any  of  iti 
establishments,  all  moneys  contributed  by  the  aoctfr/ 
should  be  first  repaid,  and  that  the  balance  should  be 
divided  among  the  members  in  the  ratio  of  tbe  sons 
originally  contributed  by  each. 

Thirdly,  the  character  of  the  pit's  claim  appeared  to 
be  the  following: — In  the  year  1899  certain  leasehold 
property  was  demised  to  the  defts.  W.  Clegg  and  C  F. 
Green  and  J.  Finch  (the  father  of  E.  Finch,  one  of  the 
defts.)  for  a  term  pf  ninety-nine  yean  from  Michael- 
mas 1839,  at  the  yearly  rent  of  376/1  The  society 
took  possession  of  the  property  so  purchased,  and  erected 
and  kept  up  at  considerable  expense  an  establishment 
thereon,  called  "  Harmony"  or  **  Harmooy-balL*  Pari 
of  the  money  so  expended  was  lent  to  the  society  by  the 
pit,  who  was  a  member  of  it,  and  partly  by  ceraia 
persons  on  behalf  of  the  u  Home  Colonisation  Society.8 
The  sum  lent  by  the  pit.  was  one  of  5002.,  which 
he  raised  by  the  sale  of  certain  railway  shares.  The 
5001  was  paid  to  the  society  in  the  month  of  May  or 
June  1842,  through  their  general  secretary,  who  was 
the  proper  authority  to  act  in  the  borrowing  of  the 
money  by  the  central  board.  The  terms  upon  which 
the  pit.  made  such  loan  were,  that  the  same  with  the 
expenses  and  interest  should  be  repaid  at  the  end  oft 
month.  In  the  case  of  the  pit's  loan,  however,"* 
formalities  prescribed  by  the  rales  wen  not  obsrM 
and  he  did  not  take  a  certificate  m  the  form 
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Bolls.] 


Park  r.  Clegg. 


[Rolls. 


in  the  rales  for  the  money  lent  by  hhn.     Before  the 
expiration  of  the  month  from  the  time  of  the  loan,  the 
pit  consented,  at  the  request  of  the  secretary,  to  post- 
pole  the  payment  till  the  30th  Sept.  following ;  bat 
the  amount  of  such  loan  and  interest  was  not  paid, 
and  still  remained  due  to  the  pit.    In  the  month  of 
Jane  1843  a  minute  was  entered  in  the  minute-book 
of  the  central  board  as  follows : — "  A  sum  of  500/. 
having  been  raised  by  Mr.  Pare  in  June  1 842  as  a  loan 
to  the  society  for  one  month,  which  loan  is  not  yet 
repaid,  and  an  expense  of  9/.  16*.  9d  having  been 
ioeorred  in  raising  the  same,  Resolved  that  this  debt 
sod  expenses  be  paid  by  the  society,  and  that  interest 
at  the  rate  of  5  per  cent,  per  annum  be  allowed  for 
the  principal  sum,  until  the  same  be  paid."     In  the 
month  of  Feb.  1845  the  pit  applied  by  letter  to  the 
central  board  pressing  for  an  immediate  settlement  of 
his  claim  in  respect  of  the  loan  made  to  the  society. 
In  reply  to  that  application  Mr.  J.  Buxton,  the  then 
president  of  the  society,  wrote  to  the  pit  a  letter  dated 
the  18th  day  of   the  same  month  of   February,  in 
which,  after  stating  that  his  claim  rested  upon  merits 
peculiar  to  itself,  and  objecting  to  the  memorandum 
which  had  been  made  by  the  central  board  as  improper, 
considering  the  temporary  character  of  the  pit's  loan, 
he  stated  that  he  did  not  make  such  statement  in  order 
to  invalidate  the  pit's  claim,  but  only  out  of  a  desire 
to  discharge  a  public  duty,  and  he  expressed    his 
willingness,  should  the  pit  not  be  present  at  the  then 
ensuing  congress,  to  lay  before  the  delegates  any  appli- 
cation the  pit.  might  think  proper  with  a  view  of 
arriving  at  an  amicable  settlement.       The  congress 
alluded  to  in  that  letter  was  held  on  the  23rd  May 
1845,  and  several  resolutions  were  passed  as  to  the  un- 
satisfactory state  of  the  affairs  of  the  society.    Among 
those  resolutions  was  the  following  one,  made  alter  a 
full  statement  of  the  pit's  claim, '*  that  the  minute  of 
the  central  board  dated  the  17th  June  1843  in  relation 
to  the  claim  of  Mr.  Pare,  be  and  is  hereby  confirmed 
by  this  congress."      At  a  further  special  congress  held 
on  the  10th  July  following,  it  was  resolved  that  all 
the  property  of  the  society  should  be  assigned  to  Messrs. 
Buxton,  Bracher  and  Bate  iu  trust  for  the  benefit  of 
the.creditors.      In  May  1846,  in  consequence  of  the 
difficulties  and  liabilities  of  the  society,  Mr.  J.  Finch,  on 
behalf  of  his  co-lessees  and  himself,  took  possession  of 
the  leasehold  property  in  question  in  this  suit.    At  a 
special  meeting  of  the  officers  and  members  of  the 
xxaety  (including  the  pit)  held  on  the  29th  June  1846, 
the  following  resolutions  were  passed : — "  First,  that  in 
the  opinion  ef  this  meeting  the  appointment  of  Messrs. 
iraxton,  Bracher  and  Bate,  or  other  person  or  persons  by 
he  Rational  Society  as  assignees,  was  not  legally  carried 
rat,  and  was  and  is  therefore  of  no  avail,  and  this 
meeting  is  further  of  opinion  that  the  lessees  have  alone 
egal  possession  of  the  property  of  the  society,  and  they 
taving  stated  that  their  object  is  to  see  justice  done  to 
II  parties,  and  that  as  speedily  as  possible,  this  meet- 
lg  has  full  reliance  on  the  honour  of  the  said  lessees,  and 
ereby  requests  that  they  will  proceed  to  dispose  of  the 
roperty,  and  make  such  distribution  of  the  proceeds 
i  to  them  shall  appear,  .under  all  circumstances,  just 
nd  equitable.     Secondly,  that  this  meeting  'in  of  opi- 
on  that  Mr.  Buxton  should  immediately  place  in  the 
mds  of  the  lessees  any  and  all  the  documents,  papers, 
c,  which  he  may  hold,  and  which  are  connected  with 
«  society's  affairs,  and  necessary  to  the  proper  wind- 
g-up  of  the  same,  together   with  any  information 
iich  may  tend  to  the  same  object ;  and  further,  that 
ving  done  so,  he  should  forthwith  withdraw  from  the 
tates,  that  the  lessees  having  entire  and  undisputed 
ssession,  may  be  enabled  to  make  the  most  of  the 
>perty  for    the  benefit  of  the  creditors.     Thirdly, 
at  the  resolutions  of  the 'meeting  be  signed  by  the 
airman  on  ita  behalf,  and  that  Messrs.  J.  Ardill,  J. 
cksonand  W.  Pare  (the  pit)  be  and  are  hereby 


appointed  to  lay  the  same  before  Mr.  Finch,  the  acting 
lessee,  and  request  his  acquiescence,  at  the  same  time 
assuring  him  that  this  meeting  is  prepared  to  give  him. 
any  aid  which  in  them  lies  in  carrying  the  said  reso- 
lutions into  effect."  Those  resolutions  were  adopted' 
and  approved  at  a  special  congress  of  the  society,  held* 
on  the  following  day,  the  30th  June.  In  1847  the 
lessees  underlet  the  leasehold  premises  to  Mr.  Edmondson 
for  the  purpose  of  a  schoolhouse,  and  the  tenancy  still 
subsisted,  and  they  also  sold  to  Mr.  Edmondson  the 
stock  and  other  moveable  property  thereon  for  a  con- 
siderable sum  of  money,  and  they  applied  such  money 
in  the  payment  of  certain  debts  of  the  society.  Mr.  J. 
Finch,  one  of  the  lessees,  died  in  1857,  having  pre- 
viously assigned  all  his  interest  in  the  property  to  the 
deft  Edward  Finch  for  the  residue  of  the  term  granted 
by  the  lease.  No  further  step  had  been  taken  to  wind- 
up  the  society.  Under  these  circumstances  the  pit. 
instituted  the  present  suit,  alleging  that  the  leasehold, 
property  was  community  property  of  the  society,  and 
had  become  and  remained  subject  to  a  charge  in  the  first 
place  for  the  repayment  of  all  moneys  advanced,  or 
contributed  under  the  above-stated  rules,  relating  to 
loans  to  the  society ;  and  as  to  the  balance,  if  any, 
according  to  the  directions  laid  down  in  that  behalf  in 
the  said  rules. 

The  pit  filed  the  bill  on  behalf  of  himself  and  all 
lenders  or  contributors  of  moneys,  for  the  purposes  of 
the  society  under  the  rules  aforesaid  (except  the  credi- 
tors of  the  society  who  were  defts.),  against  W.  Clegg, 
Chas.  F.  Green  and  Edwd.  Finch,  as  such  trustees  as 
aforesaid ;  and  the  bill  prayed  that  such  defts. 
might  be  declared  to  be  trustees  of  the  leasehold  estate 
for  the  pit  and  all  other  persons  interested  therein ; 
and  that  the  rights  of  the  pit  and  all  other  persons 
might  be  declared;  for  an  account,  for  sale  of  the  trust 
estate,  and  for  payment  out  of  the  proceeds  of  the 
debts  due  to  the  pit  and  the  other  persons  entitled 
thereto.  The  society  had  long  since  ceased  to*  exist, 
and  was  not  made  a  deft.,  there  being  no  board 
of  directors,  or  other  official  person  in  existence, 
to  represent  it.  The  pit.  had,  however,  made 
Mr.  and  Mrs.  James  Wm.  Barton  defts.  to  the 
suit,  as  representing  the  certificated  loan-holders  of  the 
society,  and  Mr.  Geo.  Holyoake,  as  representing  the 
ordinary  members.  All  the  persons  interested  in  the 
trust-estates  were  more  than  400  in  number;  but 
they  were  represented  by  the  actual  parties  to  the 
suit 

FoOeit,  Q.C.,  BaggaUay  and  Wtttlxke  appeared 
for  the  pit,  and  contended,  first,  that  this  society  had 
been  duly  certified  by  Mr.  Tidd  Pratt  to  be  a  friendly 
society,  within  the  rules  of  the  Society  Acts ;  secondly, 
that  although  the  society  had  in  fact  ceased  to  exist,  yet, 
as  all  classes  of  persons  interested  in  it  were  before  the 
court  either  as  pits,  or  defts.,  it  was  virtually,  and 
therefore  sufficiently,  represented  ;  thirdly,  although  the 
formalities  required  by  the  rules  had  not  on  the  occa- 
sion of  the  pit's  loan  been  all  observed,  his  money  had 
been  clearly  applied  for  the  benefit  of  the  society,  and 
was  therefore  made  a  debt  due  from  the  society 
to  the  pit ;  the  formalities  were  required  fur  the  pro- 
tection of  the  society,  and  not  for  the  creditor,  and  the* 
society  could  waive  them  if  they  chose,  and  in  this  case 
they  had  done  so ;  further,  the  pit's  claim  was  recog- 
nised and  confirmed  by  the  members  of  the  central  board,, 
and  the  vote  of  the  general  board ;  fourthly,  the  trans- 
actions between  the  lessees  of  the  property  in  ques- 
tion and  the  society  and  its  creditors,  established  the- 
rclation  of  trustee  and  cestui*  que  trust  between  them  i 
The  debts  became,  therefore,  a  charge  upon  the 
society,  and  the  Statute  of  Limitations  hud  no  opera- 
tion :  (10  Geo.  4,  c.  56 ;  4  &  5  Will.  4,  c  40  ;  I  lodges 
v.  Wale,  22  L.  T.  Rep.  144 ;  Yeates  v.  Iloberts,  3 
Drew,  170;  18  &  19  Vict,  c  63,  ss.  17,  18;  15  &  16 
Vict  c.  86,  s.  42,  r.  9.) 
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Morris  appeared  for  the  defts.  Mr.  and  Mrs.  Barton, 
and  Mr.  G.  Holyoake. 

Lloyd,  Q.C.  and  Batten  appeared  for  the  trustees, 
and  contended,  first,  that  the  society  in  question  was, 
having  regard  to  the  above-stated  nature  of  it,  clearly 
founded  for  an  immoral  and  illegal  purpose,  and  there- 
fore the  money  advanced  by  the  pit  for  its  benefit  was 
not  the  proper  subject  for  a  suit  in' equity;  secondly, 
that  the  society,  in  its  character  of  a  society,  was  not 
represented  on  the  record ;  and  thirdly,  that  as  on  the 
occasion  of  the  loan  being  made  by  the  pit,  the  proper 
formalities  prescribed  by  the  rules  of  the  society  were 
not  observed,  and  as  the  debt,  being  one  of  simple 
contract,  even  if  it  originally  bound  the  society,  was 
barred  by  the  Statute  of  limitations ;  the  pit  could 
not  succeed  in  this  suit  They  cited  Southeg  v.  Sher- 
wood, 2  Mer.  435 ;  Lawrence  v.  Smith,  Jacob,  471 ; 
Do  Beanie  v.  Armstead,  10  Bing.  107;  Evring  v. 
Osbaldiston,  2  Myl.  &  Cr.  53.  [The  Master  of  the 
Bolls  referred  to  Sharp  v.  Taylor,  2  Ph.  801.] 

Sehoyn,  Q.C.  and  Leonard  Field,  for  Mr.K.  Finch,  in 
the  same  interest,  cited  Richardson  v.  Larpent,  2  Y. 
&  C.  C.  C.  507 ;  Clough  v.  RatcHfe,  1  De  G.  &  Sm. 
164. 

RomdeU  Palmer,  Q.C.  and  De  Gex,  for  the  deft.  Mr. 
Clegg. 

FoUtU,  Q.C.  in  reply. 

The  Master  of  the  Rolls  said : — This  is  a  suit 
by  a  person  claiming  to  be  a  creditor  of  a  society  called 
the  Rational  Society,  and  seeking  to  have  some  pro- 
perty belonging  to  that  society,  in  the  hands  of  the 
three  first  defts.  upon  the  record,  applied  in  the  pay- 
ment of  the  debts  due  by  the  society  to  the  pit  and 
to  other  creditors  circumstanced  similarly  to  himself. 
That  the  property  belongs  to  the  society  is  not  dis- 
puted. The  first  question  is,  whether  the  pit  ever 
was  a  creditor  of  the  society,  and  whether  he  is  so 
still  ?  The  following  facts  appear  to  me  to  be  clear : 
First,  that  the  pit,  in  May  1842,  advanced  500/. 
for  the  purpose  of  its  being  applied  for  the  benefit  of 
the  Rational  Society,  and  that  it  was,  together  with 
other  sums  of  money,  contributed  by  members  of  the 
Home  Colonisation  Society,  applied  for  the  benefit  of 
the  Rational  Society.  Secondly,  that  at  the  meeting  of 
the  directors  of  the  Rational  Society,  which  took  place 
on  the  3rd  June  1843,  the  following  resolutions  were 
passed  [his  Honour  read  the  minute  above  stated, 
and  continued :]  Thirdly,  that  on  the  8th  Feb.  1845, 
the  pit  wrote  to  the  central  board  of  the  society 
requiring  payment;  in  answer  to  which  application 
Mr.  Buxton,  the  chairman,  disputed  the  claim;  but 
the  annual  congress  of  the  society,  held  on  the  23rd 
May  1845,  duly  confirmed  the  entry  which  I  have 
read,  relating  to  Mr.  Fare's  debt  After  those  trans- 
actions I  think,  it  impossible  to  say  that  Mr.  Pare  was 
not  a  creditor  of  the  society  at  that  time  for  the  sum 
of  509/.  16*.  9o£  It  does  not,  however,  rest  there; 
for  he  seems  afterwards  to  have  been  treated  as  a  cre- 
ditor by  all  parties  concerned.  In  June  1846  Mr. 
Buxton  summoned  a  meeting  of  all  parties  interested 
in  the  society  for  the  29th  of  that  month,  for  the  pur- 
pose of  making  a  full  disclosure  of  the  affairs  of  the 
society;  and,  by  the  same  advertisement,  issued 
under  the  rules  of  the  society,  he  summoned 
a  special  congress  of  the  delegates  of  the  society  for 
the  following  day,  viz.  the  30th  June,  to  take  into 
consideration  the  affairs  of  the  society.  The  meeting 
of  the  29th  June  1846  took  place  accordingly,  at 
which  the  following  resolution  was  come  to.  [The 
M.R.  read  the  resolution  above  stated,  and  continued :] 
At  the  special  congress,  which  was  held  the  following 
day,  via.  the  30th  June  1846,  those  resolutions  were 
adopted  and  confirmed.  I  am  of  opinion  that  after 
those  transactions  it  is  impossible  for  any  one  to  con- 
tend that  Mr.  Pare  was  not  for  the  time  a  creditor  of 
the  society,  or  that  he  is  not  so  now,  for  tho  sum  of 


509/.  16*.  9a\  An  argument  against  the  pit's  diio 
was  founded  on  those  sections  of  the  roles  of  the 
society  which  gave  the  central  board  a  power  of  bor- 
rowing, which  specified  in  what  manner  that  should  bo 
done,  and  which  also  provided  that  a  certificate  should 
be  given  to  the  members — none  of  which  ftmuliues 
were  followed  on  the  occasion  of  the  pit's  loss. 
But,  although  the  absence  of  those  formalities  might 
raise  a  question  of  priorities,  I  am  of  opioid 
that  the  society  might  have  incurred  debts  indepen- 
dent on  this  rule ;  for,  unless  it  could  have  done  so,  it 
could  not  have  gone  on ;  and  it,  or  those  who  repre- 
sent it,  and  have  had  the  benefit  of  the  pit's  money, 
cannot  now  repudiate  the  debt  And  I  am  of  that 
opinion,  although  tho  society  did  not  adopt  the  right 
method  of  giving  to  the  creditor  the  proper  certificate. 
The  first  and  most  material  objection  to  the  claim  of 
the  pit  was,  that,  admitting  the  entry  andresohuoo  of 
the  congress  to  bind  the  society,  still  this  was  only* 
simple  contract  debt ;  and  that,  as  no  steps  have  bees 
taken  to  enforce  payment  until  the  filing  of  the  bill 
in  this  suit  in  1860,  the  debt  is  now  barred  by  the 
Statute  of  Limitations.  I  think,  however,  that  the 
argument  of  the  pit's  counsel  as  to  that  objection  is 
a  conclusive  answer  to  it,  >izM  that  the  resolotioBs 
passed  in  June  1846,  and  auctioned  by  the  special 
congress  (wbich  resolutions  I  have  read),  constituted  i 
trust  of  the  leasehold  property  in  question  fur  the 
benefit  of  the  creditors  generally.  That  being  so, 
the  relationship  of  trustee  and  cestui*  gut  tnat  wa> 
constituted,  and  that  being  established  no  question  as 
to  the  statute  arises.  That  the  defts.  are  the  trustees 
of  the  property  for  the  benefit  of  the  creditors  is  not 
only  established  in  the  manner  I  have  mentioned,  bat 
in  truth  it  is  not  disputed  by  any  of  them;  aai 
the  only  real  question  raised  by  two  of  then 
(for  the  third  consents  to  act  as  the  court  shall  direct) 
is,  whether  the  pit  is  or  is  not  one  of  such  cesftus  pc 
trust?  There  were,  however,  two  other  objecti** 
which  were  very  strenuously  urged  against  the  rijbt 
of  the  pit  to  sustain  this  suit  The  former,  and  nwee 
important  of  them,  was  this — that  the  society  was 
founded  for  an  immoral  and  illegal  purpose;  which  it 
was  contended  appeared  from  the  rules  of  it  The 
immorality  with  which  the  society  was  charged,  is  of 
this  kind ;  that  it  was  founded,  first,  for  the  purpose 
of  propagating  natural  religion  to  the  injury  of  re- 
vealed religion ;  secondly,  in  order  to  put  an  end  to  sD 
moral  restraint  on  the  actions  of  mankind ;  and  thirdly, 
with  a  view  to  destroy  the  institution  of  private  pi*- 
perty  generally.  I  have  perused  the  rules  of  the 
society  for  the  purpose  of  considering  the  force  of  that 
objection;  and  although  I  am  of  opinion  that  lb* 
society  is  based  upon  irrational  principles,  aod  seeb 
to  realise  a  visionary  and  unattainable  object,  it  oo£  -t 
not  to  be  considered  as  founded  for  the  purpose  of 
propagating  irreligious  and  immoral  doctrines,  in  the 
ordinary  and  correct  acceptation  of  those  words.  Is  * 
not  such  a  society  as  to  disable  a  person  dealing  *& 
it  from  acquiring  the  right  to  enforce  a  contract  ran 
which  the  society  may  have  entered  with  htm.  I  cos- 
sider  that  the  certificate  of  Mr.  Tidd  Pratt  most,* 
the  present  case,  be  held  to  be  conclosm  as 
to  the  character  of  the  society,  and  that  it  * 
to  be  treated  by  me  as  any  other  ordinary 
friendly  society.  That  objection  therefore  cannot  « 
my  opinion,  be  sustained  as  a  bar  to  the  suit  Tie 
only  remaining  question  argned  against  the  constito- 
tion  of  the  suit  was,  that  the  society,  in  its  character 
of  a  society,  is  not  represented  on  this  record.  In  con- 
sequence of  the  failure  and  the  insolvency  of  the  society 
there  is  not  now  an  officer  or  board  in  existence  »!» 
can  be  made  parties  as  defts.  to  this  suit  for  the  pa- 
nose of  representing  it  The  pit,  therefwf,  J* 
adopted  this  course:  he  has  selected  a  member  of  |« 
society  from  each  of  the  classes  of  members  comp*^ 
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it,  and  which  classes  are  not  represented  by  the  pit,  to 
represent  the  class  to  which  the  pit.  does  not  belong ; 
.and  accordingly  Mr.  and  Mrs.  Barton  are  made  defts., 
to  represent  the  creditors  who  have  certificates  under 
the  rules  to  which  I  have  already  referred.     Mr.  Holy- 
•oake  represents  the  ordinary  class  of  the  members  of  the 
society  as  distinct  from  the  creditors.  Having  done  that, 
the  pit  has,  in  my  opinion,  done  all  that  can  be 
required  of  him ;  and  the  circumstance  that  the  defts. 
so  selected,  think  fit  to  support  the  case  of  the  pit, 
-and  desire  to  have  an  ordinary  decree  for  an  account, 
does  not  lead  me  to  tho  conclusion  that  they  hare  not 
acted  as  is  the  best  for  the  class  to  whom  they  respec- 
tively belong.    Nor  does  even  the  selection  of  the  pit's 
solicitor  to  conduct  their  case  (if,  as  I  am  informed, 
suck  is  the  fact  in  the  present  instance)  weaken  or 
destroy  that   opinion  on  my  part      That  being  so,  I 
think  that  the  pit  is  entitled  to  a  decree  for  an  account 
against  the  first  three  defts.  upon  the  record  in  respect  of 
the  lease  assigned  to  them,  and  to  an  inquiry  as  to  who 
the  creditors  of  the  society  are,  and  what  are  their  re- 
spective priorities ;  and  1  must  reserve  further  con- 
sideration and  costs. 

The  solicitors  for  the  pit  and  some  of  the  defts. 
were  Messrs.  Ashurst,  Son  and  Morris. 

The  solicitors  for  the  other  deftst  were  Messrs.  Worry, 
Robins  and  Burgess,  Messrs.  Field  and  Boscoe,  and 
■Mr.  Atkinson. 


NISI  PBJTJS. 


WESTERN   CIRCUIT. 

Devon  Summer  Assizes  1861. 

Exeter,  July  30. 

(Before  Channrll,  B.  and  a  Special  Jury.) 

PlNCKNEY  V.   E\VENS. 

Action  for  nuisance — Lawful  trad* — Question*  for  the 

jury. 

In  an  action  for  a  nuisance,  caused  by  a  fellmonger' s 
yard  and  business,  the  following  questions  were  sub- 
mitted to  the  jury  :— 

1.  Was  the  pit's  enjoyment  of  his  property  sen- 
sibly diminished  by  the  nuisance,  \f  any,  caused  by 
thedefLf 

-2.  Is  the  trade  of  afeUmonger  a  proper  trade  t 

3.  Was  it  in  this  instance  carried  on  in  a  proper 
manner  t 

4.  Was  it  carried  on  in  a  proper  place  f 

This  was  an  action  for  a  nuisance. 

M.  Smith,  Q.C.,  Karslahe,  Q.C.  and  Leigh  for 
the  pit. 

Collier,  Q.C.  and  E.  W.  Cox  for  the  deft 

The  nuisance  complained  of  was  caused  by  the 
erection  of  buildings  for  the  purpose  of  carrying  on 
the  business  of  a  fellmonger,  in  the  town  of  Col- 
Jumpton. 

It  was  proved  on  the  part  of  the  pit.  that  when  the 
wind  blew  in  the  direction  of  the  vicarage  in  which  he 
lived,  a  noisome  smell  proceeded  from  the  hides  and 
lime  pits  of  the  deft,  and  that  the  foul  water  from 
the  pits  had  deprived  him  of  the  use  of  a  stream,  into 
which  thej  were  emptied,  and  which  flowed  through 
his  garden  and  lawn.  The  ground  had  been  but  lately 
converted  to  its  present  purpose. 

On  the  part  of  the  deft,  witnesses  were  called  to 
prove  that  the  business  of  a  fellmonger  is  not  neces- 
sarily noisome,  nor  is  it  at  all  noxious ;  that  it  is 
carried  on  in  the  centre  of  many  populous  towns ;  that 
this  one  was  conducted  by  the  deft  with  even  more 
than  common  care  and  cleanliness ;  and  that  no  un- 
pleasant smells  were  discovered  to  proceed  from  the 
yard  by  other  neighbours  living  nearer  to  it  than  the 

pit. 

CoUier  directed  the  attention  of  the  judge  to  the 
case  of  Hole  v.  Barlow,  4  C.  B.  334,  in  which  Byles,  J. 
[Hag.  Cas.] 


had  told  the  jury  that  a  nuisance  was  subject  to  this 
exception,  that  an  action  for  it  could  not  be  maintained 
by  a  private  person  by  reason  of  disagreeable  odours 
produced  by  a  lawful  and  proper  business,  beneficial  to 
the  public,  carried  on  in  a  proper  manner  and  in  a 
proper  place ;  and  he  contended  that  the  case  of  the 
present  deft  was  within  the  exception  so  stated  by 
Byles,  J.,  whose  ruling  was  afterwards  confirmed  by  the 
full  court 

Channell,  B.,  in  summing  up,  said  that  the  case 
to  which  his  attention  had  been  called  had  certainly 
very  materially  modified  the  law  of  nuisances,  as 
hitherto  understood.  The  same  question  was  now 
before  the  Court  of  Ex.,  and  tho  judges-  there  differed 
in  opinion  upon  it.  But  inasmuch  as  it  was  a  unani- 
mous judgment  of  the  C.  P.,  the  court  in  which  the 
present  action  was  brought,  he  should  hold  that  de- 
cision to  be  the  law  until  it  was  otherwise  determined. 
He  should  therefore  put  four  questions  to  the  jury,  on 
each  of  which  he  would  take  their  opinion,  so  that,  if 
necessary,  the  point  may  be  further  considered  by  a 
higher  tribunal.  He  should  ask  them  to  say,  in  ac- 
cordance with  the  old  law,  First,  whether  the  pit 
was  sensibly  hindered  in  the  reasonable  enjoyment  of 
his  property  by  reason  of  the  smells  alleged  to  proceed 
from  the  deft 'a  premises,  and  he  should  tell  them  that 
it  need  not  be  a  smell  injurious  to  health,  nor  was  it 
necessary  that  it  should  annoy  the  dwelling-house ;  it 
was  enough  that  it  fonled  the  air  in  the  grounds  or  the 
garden.  Secondly,  is  the  business  carried  on  by  the 
deft,  a  lawful  and  proper  business?  Thirdly,  is  it 
carried  on  in  a  proper  manner  ?  Fourthly,  is  it  carried 
on  in  a  proper  place  ? 

The  jury  returned— First,  That  the  pit  was  so 
hindered  in  the  enjoyment  of  his  property.  Secondly, 
That  it  was  a  lawful  and  proper  business.  Thirdly, 
That  it  was  conducted  in  a  proper  manner.  Fourthly, 
But  that  it  was  not  in  a  proper  place. 

Verdict  for  pit,  damages  40s. 


COURT  OF  aUEEN'S  BENCH. 

Reported  by  Jomr  Thoxpsox,  T.  W.  Sagndkks,  and  C  J.  B. 
IIkbtslkt,  Esqra.,  Barristex»-at-Law. 


Wednesday,  June  26. 

Rno.  v.  Tile  Inhabitants  of  Brighton. 

Poor-law — Husband's  settlement — Illegitimacy  of 

marriage. 
A   marriage   between  a  man  and  the  niece  of  his 
deceased  wife  is  unlawful,  notwithstanding  that  the 
niece's  mother  was  an  illegitimate  child  of  the  de- 
ceased wife's  mother. 

Special  case  for  the  opinion  of  this  court,  stated  by 
the  Middlesex  Court  of  Quarter  Sessions,  upon  con- 
firming an  order  of  removal  of  a  pauper  from  the 
parish  of  New  Brentford,  Middlesex,  to  the  parish  of 
Brighton,  Sussex. 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be 
settled  in  Brighton  by  reason  of  her  marriage  with 
John  Morgan,  whose  settlement  in  Brighton  is  ad- 
mitted, and  who  was  dead  at  the  date  of  the  order  of 
removal. 

The  pauper's  maioen  name  was  Jones,  and  she  was 
the  legitimate  daughter  of  Daniel  Jones  and  Ann,  his 
wife. 

The  pauper's  mother  Ann  was  the  illegitimate  child 
of  Elizabeth  Bartlett  After  her  birth  the  said  Eliza- 
beth Bartlett  married  one  Thomas  Haines,  and  had  by 
him,  amongst  other  legitimate  children,  a  daughter 
named  Mary.  The  said  Mary  was  legally  married,  in 
1835,  to  John  Morgan,  the  pauper's  alleged  husband, 
and  died  on  the  19th  Nov.  1842.  On  the  19th  Oct 
1843  John  Morgan  was  married  to  tho  pauper  at 
Chepstow,  in  Monmouthshire. 
The  question  for  the  opinion  of  the  court  is,  whether 
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the  marriage  celebrated  between  John  Morgan  and  the 
pauper  was  valid. 

The  case  was  argued  (Jane  5  and  8)  by  Metcalfe 
(Poland  with  him)  in  support  of  the  order  of  Ses- 
sions, and  Denman  and  H.  Mathews  fur  the  apps. 

It  is  unnecessary  to  quote  the  authorities  or  report 
the  argument,  as  the  same  authorities,  with  the  addi- 
tion of  Brook  v.  Brook,  4LT.  Rep.  N.S.  93,  and  the 
same  line  of  argument  was  resorted  to  as  is  to  be 
found  in  the  very  full  and  able  report  of  the  case  of 
Reg.  v.  Chadwick,  11  Q.B.  173. 

At  the  close  of  the  argument  of  the  resps. 

Cockburx,  C.J.  said: — It  would  be  a  great  public 
scandal  if  it  went  forth  for  a  moment  that  where  a 
marriage  between  persons  of  legitimate  relations  was 
prohibited  as  being  within  the  prohibited  degrees,*,  he 
court  had  any  doubt  in  holding  that  such  a  marriage 
was  equally  prohibited  and  unlawful  when  the  parties 
were  only  related  by  the  natural  ties  of  consanguinity, 
and  not  by  legitimate  relationship.        Cur.  ad.  vult. 

Cockburx,  C.  J. — This  was  a  case  argued  before 
us  during  the  term,  in  which,  in  consequence  of 
my  unavoidable  absence  at  the  close  of  the  argument, 
my  learned  brothers  did  not  deliver  judgment,  wishing 
to  have  my  concurrence  in  the  judgment  as  one  of  the 
entire  court,  and  not  on  account  of  any  doubt  they 
entertained  as  to  the  judgment  that  ought  to  be  pro- 
nounced. It  was  a  case  of  settlement,  and  the  ques- 
tion was,  whether  the  marriage  with  tin  niece  of  a 
deceased  wife  was  a  legitimate  and  lawful  mairiage.  I 
will  now  state  as  the  united  opinion  of  the  court,  that 
the  marriage  was  not  lawful,  and  consequently  that  *,he 
settlement  fails.  In  that  we  are  guided  by  the  express 
decision  of  the  court  in  the  case  of  EUerton  and  Wife 
v.  GastrelHn,  Comyn's  Reports,  p.  318,  where  all  the 
authorities  are  collected,  and  in  which  it  appears,  that 
upon  the  review  of  many  cases,  all  ending  in  the  same 
result,  the  court  were  of  opinion  that  such  a  marriage 
was  within  the  prohibited  degrees.  Now  we  have  the 
Act  of  the  5  os  6  Will.  4,  c  54,  which  makes  mar- 
riages within  the  prohibited  degrees  not  only  voidable, 
but  void,  and  we  must  consider  that  Act  as  having 
been  passed,  with  reference  to  the  known  and  ascer- 
tained state  of  the  law,  as  administered  by  the  Eccle- 
siastical Courts  of  this  country,  sanctioned  and  con- 
firmed by  the  decision  of  this  court,  in  this  instance,  in 
the  particular  case  to  which  I  have  referred.  That 
being  so,  we  entertain  no  doubt,  that  upon  that  autho- 
rity, and  with  the  Act  of  Parliament,  to  which  I  have 
referred,  this  marriage  was  bad,  and  consequently  that 
the  settlement  failed.  There  was  another  point  in  the 
case,  which  was,  whether  one  of  the  parties,  being 
illegitimate,  the  illegitimacy  made  any  difference  with 
reference  to  the  validity  or  the  invalidity  of  the  mar- 
riage. We  disposed  of  that  on  the  argument,  stopping 
the  counsel  on  the  other  side,  and  I  only  advert  to  it 
now,  because  in  a  report  which  I  happened  to  see  in 
a  newspaper  of  the  case,  it  was  stated  that  the 
court  had  taken  time  to  consider  that  part  of  the  case. 
Now  that  was  clearly  an  error,  and  quite  the  contrary 
of  what  fell  from  the  court,  because  I  remember 
utating,  somewhat  emphatically  perhaps,  that  I  thought 
it  would  be  a  great  public  scandal  if  it  could  be  sup- 
posed that  this  court  entertained  for  a  single  moment 
■the  supposition  that  legal  consanguinity  was  necessary, 
as  well  as  natural  consanguinity,  to  make  a  marriage 
A-oid,  which  would  otherwise  be  good.  If,  indeed,  that 
had  not  been  from  the  very  first  assumed  as  a  thing 
too  plain  to  admit  of  a  moment's  doubt,  there  was 
abundant  authority  for  it  in  a  case  of  Haines  v 
•Jeffrey*,  in  which  the  court,  with  equal  determination, 
repudiated  the  doctrine  that  illegitimacy  could  at  all 
affect  the  question  of  the  validity  of  a  marriage  within 
the  prohibited  degrees.  That  is  found  in  the  same 
report :  (Com.  Rep.  2.)  However,  I  should  not  have 
.adverted  to  this  part  of  the  case,  as  it  was  disposed  of 


during  the  progress  of  the  argument,  had  it  not 
been  for  the  mistake  made  in  a  public  print,  and 
which,  the  matter  being  one  of  great  public  import- 
ance, I  could  not  pass  over  without  an  observation. 

Order  of  sessiom  quashed. 


COUBT  OF  EXCHEQUER. 

Reported  by  F.  Bailsy  and  H.  Lhch,  Esqrt,  Bantam. 

at- Law. 

Monday,  June  10. 
Hailes  v.  Marks. 
False  imprisonment — Reasonable  and  probable  canst— 

Amendment  of  plea  at  trial — C.  L.  P.  A. 
In  an  action  for  false  imprisonment  dejL  pleaded  t 
plea  of  justification,  setting  out  many  circumstaaca 
as  showing  reasonable  and  probable  cause.    At  At 
trial,  several  of  those  circumstances  were  not  prowl 
at  all;  some  were  proved ;  and  others  not  proved  is 
the  terms  as  alleged  in  the  plea.     An  amendment  0/ 
the  plea  was  required,  by  striking  out  that  pari  mi 
proved,  and  altering  that  part  not  proved  w  tke 
terms  alleged;  to  make  it  accord  with  the  fasts  at 
proved: 
Held,  that  such  an  amendment  could  be  made,  end  that 
the  facts  remaining  in  the  plea  at  proved,  afforded 
sufficient  reasonable   and  probable  cause;  and  me 
a  question  for  the  judge  at  the  trial  to  determine. 
Declaration. — Trespass  and  false  imprisonment 
Pleas.— 1.  Not  guilty.    2.  That  deft  was  possesed 
of  certain  prints  and  engravings  which  had  been  stolen; 
that  he  had  good  reason  to,  and  did  suspect  the  pit  of 
stealing  them,  for  these  reasons :  that  the  goods  were 
stolen  from  deft 'a  stock,  in  his  business  of  a  printselkr, 
at  divers  times  between  Christmas  1860  and  Gib  F«. 
1861,  when  they  were  discovered,  and  pit  had  been, 
during  all  that  time,  making  frames  for  deft    Pk. 
often  went  to  deft's  place  of  business,  where  the  goods 
were   stolen    from,    and    on     many     occasions  seat 
deft's   boy  out    for  things,   or  on   some  errand  or 
excuse,  on  which  occasions  he  was  down  in  the  room 
in  which  the  said  goods  were  kept,  and  from  whkii 
they  were  stolen,  and  had  the  opportunity  of  stealing 
same ;  and  although  during  that  time  he  was  in  pecu- 
niary difficulties,  and  paying  off  a  County  Court  judg- 
ment at  the  rate  of  6*.  a  month,  he  was  dealing  tot 
largely  in  prints  of  the  same  sort  as  those  which  b«l 
been  stolen  from  the  deft,  and   had  frequently  left, 
large  bundles  of  such  prints  at  a  public-house,  tod, 
according  to  the  statement  of  one  Brail,  bad  sol  it* 
him  during  that  time  3002.  worth  of  prints;  wherefore 
the  deft,  did  suspect  and  believe,  &c 

The  cause  was  tried  before  Channel!,  B.,  in  London, 
when  deft  failed  to  prove  that  pit  was  in  pecuniarr 
difficulties,  or  was  paying  off  a  County  Court  debt,  «*i 
the  proof  was  that  Brail  said  be  had  bought  560/. 
worth  of  prints  of  him  altogether  during  their  ac- 
quaintance, which  extended  over  some  years,  sad 
not  that  he  had  purchased  them  of  pit  between 
Christmas  and  February.  It  was  also  proved  tbt 
pit.  had  been  paid  for  his  work  in  prints.  Appli- 
cation was  made  to  amend  the  plea  at  the  trnl 
by  altering  so  much  as  related  to  the  starem^t « 
Brail,  and  striking  out  the  averments  not  proved.  The 
judge  left  the  facts  of  the  second  plea  to  the  jort 
reserving  leave  to  move  the  court  as  to  the  power  «* 
amendment  «nd  \mxtu  to  enter  a  nonsuit  The  P>? 
found  a  verdict  for  pit,  damages  30i  A  rule  nisi  was 
afterwards  obtained  to  set  aside  the  verdict  as  against  tbe 
evidence,  or  to  enter  a  verdict  for  the  deft,  on  tk 
ground  that  the  facts  as  proved  and  found  by  the  Jon 
afforded  reasonable  and  probable  cause,  which  was  fr 
the  judge  to  determine  after  the  jnry  had  found  some 
of  those  facts  proved,  although  not  all  proved,  *** 
that  the  learned  baron  should  have  amended  the  pfe*- 
Joyce  and  B.  Rigby  showed  cause. — The  plea  sboaH 
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not  be  amended  in  the  way  the  deft,  seeks.    He  pats 

a  number  of  false  statements  in  his  plea  of  justification 

which  he  cannot  prove,  and  then,  failing  to  prove  them, 

wishes  to  strike  them  out ;  he  puts  the  whole  together 

forward  as  the  ground  of  his  reasonable  and  probable 

cause  to  suspect  and  imprison  the  pit     On  failing  to 

prove  the  whole  of  what  he  alleges  as  his  ground  oi 

suspicion,  his  plea  necessarily  fails.    The  real  question 

is,  whether  the  several  matters  alleged  and  set  out  in 

the  deft. '8  plea  of  justification  are  those  which  operated 

on  his  mind  at  the  time?     In  Broad  v.  Ham,  5  Bing. 

X.C.  725,  Tindal,  C.  J.  says :  "  In  order  to  justify  a 

deft,  there  must  be  a  reasonable  cause,  such  as  would 

operate  on  the  mind  of  a  discreet  man.    There  must 

also  be  a  probable  cause,  such  as  would  operate  on  the 

mind  of  a  reasonable  man ;  at  all  events,  such  as  would 

operate  on  the  mind  of  the  party  making  the  charge." 

[Martin,  B.— The  question  of  the  amendment  depends 

sow  entirely  upon  the  C.  L.  P.  Acts.]     The  words  of 

the  Act  are  very  comprehensive,  but  the  jury  negatived 

the  chief  statements  in  the  dcft.'s  plea.     Indeed,  there 

was  no  evidence  to  prove  the  principal  part  of  it. 

Even  Brail's  statement  was  negatived  in  substance. 

The  pleas  ought  to  have  been  proved  entirely,  and  the 

frets  as  alleged  ;  if  not,  the  grounds  found  by  the  jury 

did  not  amount  to  reasonable  and  probable  cause.  Harris 

▼.  Dignum,  1  Fos.  &  Fin.  688 ;  and  Hogg  v.  Ward,  3 

H.  &  N.  417,  were  cited.     Reasonable  and  probable 

cause  is  a  mixed  question  of  law  and  fact :  {Davis  v. 

Hwell,  5  Bing.  354.) 

Robinson,   contra,  in    support   of   the  rule,    was 
■topped. 

Chakkkix,  B. — I  think  this  rule  should  be  made 
absolute.     The  facts  of  the  case,  as  in  evidence  before 
me  at  the  trial,  were  these.     [The  learned  judge  stated 
the  facts.]  The  first  question  is,  whether  the  defVsplea 
of  justification  can  be  properly  amended.  It  was  contended 
that,  as  this  was  a  plea  setting  forth  the  defUs  grounds 
of  suspicion,  and  reasonable  and  probable  cause  to  act 
as  he  did,   every  allegation  in  the  plea  specifically 
stating  such  cause  must  be  proved.    But  I  do  not 
think  a  deft,  is  bound  necessarily  to  prove  everything 
he  has  alleged.     If  he  can  prove  sufficient  to  justify  his 
acts,  it  is  enough.    The  question  of  reasonable  and 
probable  cause  was  for  me  to  determine  upon  the  facts 
proved  and  found  to  be  proved  by  the  jury.     I  also 
think  the  judge  had  the  power  to  make  the  amendment 
asked.    If  he  has  power  to  amend  by  striking  out,  he 
has  the  power  to  make  the  alteration  the  deft,  re- 
quired. 

Pollock,  C.B. — I  think  our  judgment  should  be 
for  the  deft. ;  it  is  more  consistent  than  a  nonsuit. 
The  question  we  are  now  to  decide  is,  whether  a  plea 
of  this  description  may  be  amended ;  the  other  ques- 
tion, whether  the  plea  furnishes  an  answer  to  the  action, 
is  a  secondary  consideration.  In  my  opinion  it  is  not 
compulsory  for  a  deft,  to  prove  all  he  states  in  his 
plea  ;  but  it  is  enough  if  the  judge  thinks  what  you  do 
prove  shows  sufficient  reasonable  and  probable  cause. 
Here  I  think  what  was  proposed  to  be  added  may  be 
added — it  is  substituting  what  is  true  for  what  was 
untrue.  It  has  long  been  settled  that  it  is  for  the 
judge  and  not  for  the  jury  to  decide  what  is  reasonable 
and  probable  cause.  It  often  happens  that  what  would 
be  enough  on  the  criminal  side  to  find  a  man  guilty  is 
not  considered  sufficient  to  furnish  reasonable  and  pro- 
vable cause  on  the  civil  side.  I  think  the  plea  may 
properly  be  altered  in  the  manner  proposed,  and  when 
dtered  that  the  facts  remaining  show  sufficient  reason- 
tble  and  probable  cause. 

Bramwkll,  B. — Since  Panton  v.  Williams,  2  Q.B. 
'  69,  I  have  thought  reasonable  and  probable  cause  was 
ur  the  judge  to  determine,  and  the  only  question  for 
he  jury  to  determine  was,  whether  the  facts  alleged 
rere  proved.     A  plea  states  a  variety  of  matters  which 


the  judge  has  to  determine  whether  such  as  are  proved 
constitute  reasonable  and  probable  cause.  If  he  thinks 
they  do  the  others  are  immaterial,  and  he  may  strike 
them  out.  Then  comes  the  question  whether  he  can 
add  or  qualify.  I  think  he  can.  The  question  is  not 
what  cause  the  deft,  acted  upon,  but  whether  he  had 
reasonable  and  probable  cause  to  act  as  alleged.  I 
think  the  plea  might  be  amended  as  required. 

Rule  absolute. 

May  31,  June  1  and  4. 
Hardwick  v.  Moss  and  others. 
Highway  Act,  5  #  6  WilL  4,  c  50,  s.  109— Surveyor 

entitled  to  notice  of  action—  When. 
A  surveyor  of  highways  made  an  excavation  in  the 

highway  for  the  purpose  of  erecting  a  weighing 

machine,  and  left  the  same  by  night  not  fenced  off; 

an  accident  occurred  in  consequence,  for  which  an 

action  was  brought  against  him  wititout  any  notice 

of  action  being  given  as  required  by  sect.  109  of  the 

Highway  Act: 
Held,  that  the  surveyor  was  entitled  to  notice  of  action, 

as  he  had  reasonable  ground  for  believing  that  he 

acted  under  the  authority  of  the  Highway  Act  in 

what  he  did. 

This  was  an  action  against  the  defts.,  who  were 
surveyors  of  the  highways  leading  from  Bradford  to 
Leeds,  for  causing  certain  earth,  stones  and  rubbish  to 
be  placed  in  the  highway.  It  was  left  there  by  night 
without  being  fenced  off,  or  any  light  or  other  notice  to 
protect  travellers  from  running  against  it.  ,  The  pit. 
was  an  articled  clerk  to  an  attorney  at  Leeds,  and  on 
the  17th  Oct.  last  was  returning  home  in  a  dog-cart 
about  nine  o'clock  in  the  evening,  when,  not  observing 
this  heap  of  rubbish,  &c,  which  hxd  been  placed  upon 
the  road  by  a  man  employed  by  the  defts.  to  erect  a 
weighing  machine  there,  he  drove  upon  it,  caused  the 
carriage  to  upset,  and  he  was  thereby  seriously  injured. 

The  declaration  alleged  that  the  defts.  wrongfully 
and  carelessly  made  a  certain  excavation  in  the  high- 
way leading  from  Bradford  to  Leeds  for  the  purpose 
of  erecting  a  certain  weighing  machine  there,  and 
wrongfully  and  carelessly  placed  certain  large  quanti- 
ties of  earth,  stones  and  rubbish  dug  up  from  the  said 
excavation  in  a  heap  in  and  upon  the  said  highway, 
and  permitted  the  same  to  remain  there  during  the 
night  without  any  light  or  means  to  prevent  persons 
from  driving  against  the  same,  whereby  the  pit.,  whilst 
he  was  lawfully  driving  along  the  said  highway  in  the 
night  time,  drove  his  horse  and  carriage  against  the 
said  earth,  stones  and  rubbish,  and  upset  ihe  said  car- 
riage, and  the  pit.,  who  was  then  riding  in  the  said 
carriage,  was  thereby  and  by  reason  of  the  premises 
greatly  injured,  &c 

Pies,  not  guilty  by  statute. 

The  cause  was  tried  at  York,  before  Keating,  J., 
when  a  verdict  was  found  for  the  pit — damages  70/. 
A  rule  nisi  was  subsequently  obtained  to  set  aside  that 
verdict,  and  enter  a  nonsuit,  on  the  ground  that  the 
defts.  were  entitled  to  notice  of  action,  and  also  on  the 
ground  that,  as  the  defts.  at  the  time  of  the  accident 
were  acting  as  surveyors  of  the  highways,  the  action 
under  the  circumstances  would  not  lie  against  them. 

Overend,  Q.  C,  Hellish,  Q.  C.  and  Quoin  showed 
cause. — The  defts.  had  no  authority  at  all  to  make  this 
excavation  in  the  highway,  get  up  stones  and  rubbish, 
and  leave  the  same  there  wholly  unprotected.  It  was 
said  this  was  done  under  an  order  of  the  vestry ;  but 
in  fact  it  was  not  done  by  order  of  the  vestry,  and  the 
learned  judge  at  the  trial  asked  why  the  detts.  endea- 
voured to  obtain  leave  of  the  vestry,  if  they  thought 
it  within  their  duty  to  erect  the  machine.  A  surveyor 
of  highways  has  no  power  to  dig  there,  except  for  the 
purpose  of  making  or  repairing  drains,  or  to  repair  the 
road.     The  Highway  Act,  5  &  6  Will.  4,  c.  50,  does 


re  supposed  to  show  reasonable  and  probable  cause,  1  not  authorise  a  surveyor  to  erect  weighing  machines  on 


424 


MAGISTRATES'"  CASES: 


Ex.] 


Bishop  of  Down  v.  Rev.  T.  F.  Miller,  D.D. 


[IltELtm 


the  highway.  It  is  different  with  reference  to  turn- 
pike roads,  where  weighing  machines  are  erected,  as 
permission  is  expressly  given  by  the  Turnpike  Acts, 
but  not  so  in  parish  highways.  [Martin,  B. — Is  it 
not  the  question  here  whether  the  surveyors  believed 
they  were  acting  in  virtue  of  their  authority  ?]  It  is 
not  sufficient  that  the  surveyors  believe  they  are  so 
acting  unless  there  is  some  provision  in  the  Act 
which  authorises  them  to  do  so ;  and  here  there  is 
none.  For  making  culverts  there  are  sections  specially 
enabling  them  to  do  so.  In  Smith  v.  Hopper, 
9  Q.  B.  1015,  the  correct  rule  is  laid  down 
"  that  bona  fides  is  not  alone  sufficient  to  bring  a  case 
within  the  privileges  of  such  an  Act  of  Parliament. 
.  .  .  And  some  of  the  cases  have  said  that  it  is  not 
enough  for  the  deft,  to  have  thought  generally  that  he 
possesses  the  power  to  do  what  was  done,  he  must  also 
think  that  it  was  done  in  execution  of  some  particular 
provision  of  the  statute  which  applies."  This  rule  will 
not  be  departed  from  without  strong  cause  for  it. 
[Chankell,  B.—  It  has  been  held  to  be  a  nuisance  to 
carry  an  extraordinary  weight  over  a  highway.  Does  the 
Highway  Act  give  no  general  powers  to  ourveyors  apart 
from  their  specific  powers  ?  It  may  be  necessary,  perhaps, 
sometimes  to  have  machines  on  parish  highways  as  well 
as  on  turnpike-roads.]  There  is  no  general  or  special 
provision  for  erecting  such  machines  on  parish  roads. 
The  following  cases  were  referred  to : — Davis  v.  Cur- 
ling, 8  Q.  B.  286;  Smith  v.  Shaw,  10  B.  &  C.  277 ; 
Lawson  v.  DumHn,  9  C.  B.  61 ;  Hopkins  t.  Crowe,  4 

A.  &  E.  774;  Cannr.  Chpperton,  10  A.  &  E.  583  ; 
The  Proprietors  of  Witham  Navigation  v.  Padley,  4 

B.  &  Ad.  69 ;  Huggins  v.  Wadey,  15  M.  &  W.  357 ; 
Cook  v.  Leonard,  6  B.  es  C  851 ;  Kene  v.  JEvershed, 
10  Q.  B.  143 ;  Read  v.  Coker,  13  G.  B.  850;  Arnold 
v.  Harnel,  9  Ex.  404 ;  and  Edge  v.  Parker,  8  B.  &  C. 
697. 

8,  Temple*  Q.C.  and  Manisty,  Q.C.  in  support  of 
the  rule. — The  defts.  were  entitled  to  notice  of  action 
according  to  the  5  &  6  Will.  4,  c  50,  s.  109,  which 
enacts,  **  that  no  action  or  suit  shall  be  commenced 
against  any  person  for  anything  done  in  pursuance  of 
or  under  the  authority  of  this  Act  until  twenty-one 
days'  notice  has  been  given  thereof  in  writing  to  the 
justice,  surveyor,  or  person  against  whom  each  action 
is  intended  to  be  brought,  nor  after  sufficient  satisfac- 
tion or  tender  of  satisfaction  has  been  made  to  the 
party  aggrieved,  nor  after  three  calendar  months  next 
after  the  act  committed,  for  which  such  action  or  suit 
shall  be  so  brought ;"  "  and  the  deft,  in  such  action  or 
suit  may  plead  tho  general  issue,  and  give  this  Act 
and  every  special  matter  in  evidence  at  any  trial  which 
shall  be  had  thereupon,  and  if  the  matter  or  thing  shall 
appear  to  have  been  done  under  or  by  virtue  of  this  Act, 
or  if  it  shall  appear  that  such  action  or  suit  was  brought 
before  twenty-one  days*  notice  thereof  given  as  aforesaid, 
then  the  jury  shall  find  a  verdict  for  the  deft."  The  pit's 
attorney  wrote  on  the  7th  Jan.  1861  requiring  compen- 
sation, snd  threatened  legal  proceedings.  The  action  was 
commenced  on  the  1 2th  Jan.  1861,  and  no  notice  of 
action  was  given  as  the  Act  requires.    By  sect.  6  of  the 
Highway  Act  the  surveyor  is  to  repair  and  keep  in  repair 
the  several  highways  in  the  parish  for  which  he  is  ap- 
pointed.    Rates  are  to  be  made  and  materials  are  to  be 
purchased  for  the  repairs  of  the  highways ;  the  sur- 
veyors in  the  discharge  of  their  duty  are  to  see  that 
proper  materials,   and  in  due  measure,   weight  and 
quantity,  are  supplied.    The  means  of  ascertaining  this 
is  to  be  provided  with  a  machine  for  the  purpose  of 
weighing,  and  they  were  here  acting  in  the  due  dis- 
charge of  their  duty  by  causing  one  to  be  erected.    If 
the  persons  who  did  the  works  left  them  not  fenced  off 
or  guarded  by  light  by  night,  defts.  are  not  responsible. 
The  36th  section  imposes  a  penalty  of  bL  on  the  sur- 
veyors allowing  stones,  &c.,  to  remain  on  the  highway 
by  night  to  the  danger  of  any  person  passing.    Smith  \ 


v.  Hopper  is  a  decision  in  favour  of  the  defts. ;  there  it 
was  held  that  those  persons  are  within  the  protection  of 
the-  109th  clause,  who,  although  their  act  be  not 
legally  justifiable  under  the  statute,  act  in  a  foe* 
fide  belief  that  thev  are  executing  seme  parti- 
cular provision  of  the  statute,  provided  such  bebef  be 
not  utterly  unreasonable*  Here  there  cannot  be  the 
least  doubt  but  that  they  really  believed  they  were 
acting  in  pursuance  of  their  powers  under  the  Act  of 
Parliament. 

June  4. — Pollock,  C.B. — It  appears  to  me  tint 
the  rule  that  a  deft.,  to  entitle  him  to  twenty-one  daytr 
notice  of  action,  must  be  acting  under  the  aathomy 
of  some  particular  clause  in  an  Act  of  Parliament,  is- 
too  narrow.  In  my  judgment,  if  the  Act  done  U  done 
by  a  public  officer  in  the  capacity  of  a  public  officer, 
with  reasonable  grounds  for  believing  that  he  is  autho- 
rised by  virtue  of  his  office,  he  is  entitled  to  notice  of 
action.  In  this  case  there  is  no  doubt  but  that  the 
parish  is  bound  to  repair  the  highways,  and  for  tbtt 
purpose  the  surveyors  must  buy  stones  and  pay  for 
them — usually,  I  believe,  according  to  weight ;  tbey 
should,  therefore,  be  provided  with  a  weighing  machine. 
Here  it  seems  the  parish  gave  directions  to  ban  t> 
weighing  machine  erected,  and  the  defts.  were  eanyiog 
out  these  directions.  I; am  of  opinion  that  the  defts. 
acted  in  a  public  capacity,  and .  had  reasonable  grounds 
for  believing  that  they  were  acting  under  the  authority 
of  tho  Act  of  Parliament. 

Martin,  B.  concurred. 

Braxweix,  B. — I  was  at  first  inclined  to  accede  to- 
the  plt.'s  argument,  that  the  defts.  bad  no  authority 
for  the  erection  of  this  machine,  but  tho  defts.  meet 
that  by  saying  that  they  believed  they  bad  antsorsr 
and  that  they  had  reasonable  grounds  for  believing* 
I  think  that  is  a  good  answer. 

Channels,  B.— I  think  so  too.  It  is  clearly 
shown  that  the  defts.  had  reasonable  grounds  for  be- 
lieving they  had  authority  under  tho  Act  of  Pacfia- 
ment,  and  that,  in  my  judgment,  is  sufficient  to  entitle 
them  to  notice  of  action.  Tho  rule  must  be  buo> 
absolute.  Huh  < 


OONSIBTOBY  AND  KETBOPOLFTAH 
COTJBT  OF  A&KAOH. 

Friday,  March  22. 
(Heard  in  Dublin,  before  Dr.  Kadcufp,  Q.C,  V.G. 

of  the  Diocese.) 
The  Office  of  the  Judge  promoted  by  tho  Lord  Bishop 
of  Down  and  Connor  and  Dromouv.The  Key. 
Tho*.  FrrzwiLLiAM  Miller,  D.D. 
The  Same  v.  The  Rev.  Samuel  G.  Poms. 
Inhibition  against  a  stranger  preaching  orofficiatatg  in 
a  diocern — No  previous  citation — Bishop's  jmruwe* 
tion — Licence    in   one  diocese,  what  eject  as  re- 
gards  smother— Occasional  preaching— Leave  tf 


An  inhibition  signed  by  the  Vicar-General  oj  a  d*- 
cese,  and  under  the  seal  of  the  ComnstorieJ  CosH% 
forbidding  a  clergyman  preaching  in  the  e%*csn\  * 
in  fact  the  inhibition  of  the  bishop,  andisnot* 
judicial  act  requiring  a  previous  citation.  A  bis*** 
of  one  diocese  has  the  power  to  inhibit,  at  his  pke- 
sure  and  without  cause  assigned,  a  beneficed  sni 
licensed  clergyman  of  another  diocese  from  oJLunst 
or  preaching  in  his  diocese  without  hk  licence,  &*& 
the  clergyman  has  the  leave  of  the incwmhmt  to  preset 
in  his  church.    A  licence  to  officiate  in  om  dioom 

determines  by  the  institution  into  and  hcenc*  m 
another.  A  usage  of  clergymen  of  defers*  ****** 
to  occasionally  assist  one  another,  and  preach,  •* 
oaf  Me  bishop's  licence,  is  of  no  avail  eg***** 
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Bishop  or  Dowa  v.  Bxv.  T.  F.  Miller,  D.D. 


[Ireland. 


These  case*,  which  had  been  sent  to  Armagh  by 
letters  of  request  from  the  Vicar-General  of  Down,  and 
Connor,   had    been,  on  the  5th  and  7th  Jan.  last, 
argued  on  an  exception  to  the  admissibility  of  the 
uticlet  tendered  by  the  impngnanU  respectively,  an 
defosive  and  responsive  to  the  articles  of  the  pro- 
moter.   The  facts  of  the  cases  will  appear  from  the 
pleadings.    The  first  article  filed  by  the  promoter  in 
ia  the  first  case  pleaded,  that  by  the  laws,  canons  and 
csnstitntiona  ecclesiastical  of  the  realm,  no  rector  or 
estate,  tr  other  minister  of  any  parish  choron,  chapel, 
or  other  place  of  worship,  is  to  permit  any  stranger  to 
preach  or  perform  any  ecclesiastical  duties  or  divine 
offices  of  the  Church  of  England  and  Ireland,  in  their 
itJpsettTS  churches,  &c,  without  the  licence  or  other 
lawful  authority  or  permission,  express  or  implied,  of 
the  bishop  of  the  diocese  first  had.    The  second  article 
pleaded  the  39th  canon  of  1634,  "Strangers  not  ad- 
Bitted  to  preach  without  licence,"  vis.,  "  Neither  the 
minister,  churchwardens,  or  other  officers  of  any  paro- 
chial or  collegiate  church  shall  suffer  any  stranger  to 
preach  onto  the  people  in  the  churches  except  they  know 
him  to  be  sufficiently  authorised  thereto,  as  is  afore- 
said.'* The  third  alleged  that  Dr.  Miller  was  the  Vicar 
of  SbankiU,  otherwise  Belfast,  in  the  diocese  of  Down, 
ex.,  and  lawfully  instituted  and  inducted  thereto,  and 
bound  to  obey  and  pay  due  reverence  to  the  lawful 
and  honest  commands,  &cn  of  the  bishop.    The  fourth 
article  pleaded  a  certified  copy  of  the  act  of  institu- 
tion of  Dr.  Wilier  to  said  vicarage.    The  fifth  pleaded 
the  ordination  tow  taken  by  Dr.  Miller,  as  in  the 
ordination  service  in  the  Book  of  Common  Prayer, 
Tis.,  **  That  you  would  reverently  obey  your  ordinary 
and  other  chief  minister,  unto  whom  is  committed  the 
charge  and  government  over  you,  following  with  a  glad 
sand  and  will    their  godly  judgments."    The  sixth 
alleged  the  oath  taken  on  the  occasion  of  Dr.  Miller's 
institution,  vis.,  "  1  do  swear  that  I  will  perform  true 
and  canonical  obedience  to  the  Lord  Bishop  of  Down, 
&&,  and  bis  successors,  in  all  things  lawful  and  honest, 
*o  help  me  God."    The  seventh  alleged  that  Mr. 
Potter  was,  at  the  time  of  preaching  the  sermon  in 
question,  vis.  the  12th  Aug.  I860,  a  beneficed  clergy- 
nan  in  the  diocese  of  Leighlin,  and  had  no  licence  or 
authority  then  to  preach    or  perform   ecclesiastical 
duties  in  the  diocese  of  Down,  &&,  and  that  Dr. 
Miller  was  aware  of  that     The  eighth  alleged  an 
interview  between  the  bishop  and  Dr.  Miller  at  the 
Vieer-GeneraTs  office,  when  the  bishop  expressly  ad- 
monished and  commanded  Dr.  Miller  not  to  permit  Mr. 
Potter  to  preach  in  Shankill  Church  on  the  12th  Ang. 
The  ninth  stated  a  letter  written  on  the  8th  Aug.  by 
the  bishop  to  Dr.  Miller,  at  his  request,  in  which  the 
bishop,  amongst  other  things,  said,  "  As  I  understand 
that  you  have  invited  the  Rev.  Mr.  Potter  to  preach 
in  your  church  next  Sunday,  I  regret  to  say  that  I 
fal  it  my  duty  to  inhibit  him  from  doing  so  upon 
account  of  the  sermon  preached  by  him  in  Down  Ca- 
thedral on  the  12th  July,  as  I  consider  its  tone  and 
^gBBg**  **  reported  in  the  Downpatrick  Recorder, 
calculated  to  stir  up,  rather  than  allay  religious  ani- 
mosities between  us  and  our  Roman  Catholic  brethren." 
The  tenth  article  set  out  Dr.  Millers  reply  of  the  10th 
Aug,  hi  which  he   stated,    amongst    other    things, 
that  he  was  under  the  impression  that  the  incumbent 
sad  the  sole    control  over  his  pulpit,  and  that  the 
bishop  would  exercise  authority  not  sanctioned  by  law, 
did  he  try  to  limit  the  freedom  of  the  incumbent  in 
that  respect,  sad  that  he  felt  constrained  to  allow  Mr. 
Potter  to  preach  as  advertised.    The  eleventh  article 
stated,  that  on  the  10th  Aug.  the  bishop  caused  to 
Jtne  his  inhibition  under  the  eonsislorial  seal,  and 
signed  by  the  Vicar-General  of  the  diocese,  which  was 
served  on  Dr.  Miller  on  the  11th  Aug.,  and  is  as 
follows:—-  "Robert,    by    Divine    permission,    Lord 
Bishop  of  Down  and  Connor  and  Dromore,  to  all  sin- 


gular clerks  and  literate  persons  within  the  diocese  of 
Down  and  Connor,  greeting  —  Whereas,  the  Rev.. 
Samuel  George  Potter,  incumbent  of  Stratford-on- 
Slaney,  in  the  diocese  of  Leighlin,  has  taken  on  him- 
self to  preach  in  the  parish  church  of  Shankill,  Bel- 
fast, in  our  diocese  of  Connor,  without  our  licence  or 
authority,  contrary  to  the  laws  and  canons  of  the 
Church  of  Ireland,  we  authorise  and  strictly  enjoin 
you,  jointly  and  severally,  that  you  peremptorily  in- 
hibit, or  cause  to  bo  inhibited,  the  said  Rev.  Samuel 
George  Potter  ;  and  we  do,  by  the  tenor  of  these  pre- 
sents, inhibit  that  he  presume  not  to  preach  in  said 
church,  or  in  any  other  church  in  our  said  diocese, 
or  perform  any  clerical  office  in  our  said  diocese,, 
without  our  authority  aforesaid  had  and  obtained  for 
that  purpose  according  to  the  law  and  canons  afore- 
said, and  also  that  you  inhibit,  or  cause  to  be  inhibited, 
the  Rev.  Thomas  Fitxwilliam  Miller,  D.D.9  vicar  of 
Shankill ;  and  we  do,  by  the  tenor  of  these  presents, 
inhibit  him  that  he  do  not  permit  the  said  Samuel 
Potter  to  preach  in  said  church,  or  any  other  church  in 
the  said  parish  of  Shankill,  without  our  licence  or 
authority  aforesaid  to  preach  or  officiate.  To  which 
we  have  caused  our  consistorial  seal  to  be  affixed  this 
10th  day  of  Aug.  I860."  The  twelfth  averred  the  fact  of 
Mr.  Potter  having,  at  Dr.  Miller's  request  and  by  his  per- 
mission, preached  at  Shankill  on  the  12th  Aug.,  with- 
out any  licence,  and  contrary  to  and  in  defiance  of  the 
commands  and  inhibition  of  the  Bishop  of  Down,  <&cc.9 
and  in  violation  of  the  ordination  vow  and  the  oath  of 
canonical  obedience,  and  the  articles  prayed  for  suspen- 
sion for  one  month,  and  a  monition  not  to  offend  again 
in  like  manner,  and  pay  costs,  &c. 

The  articles  in  the  second  case  filed  against  Mr. 
Potter  were  similar  to  the  1st,  2nd,  I  lth  and  12th  of 
the  foregoing,  and  prayed  for  his  due  correction  and 
payment  of  costs,  osc. 

By  a  consent  of  the  13th  Oct.  I860,  signed  by  the 
proctor  for  the  impugnsnts,  the  foregoing  facts  were 
substantially  admitted.  The  articles  which  were* 
sought  to  be  pleaded  as  responsive,  alleged,  on  Mr. 
Potters  part,  that  Mr.  Potter  had  been  originally 
ordained  a  deacon  of  the  Established  Church  in  1845, 
and  on  the  13th  Dee.  1846  was  admitted  a  priest  by 
the  then  Bishop  of  Down  and  Connor  in  his  diocese, 
and  was  for  two  yean  duly  licensed  ss  curate  of  Cush- 
endum  in  the  same  diocese.  That  in  1849  he  was 
appointed  to  the  impropriate  curacy  of  Stratford-on- 
Slaney,  and  was  duly  licensed  on  the  30th  May  1849, 
by  the  Bishop  of  Leighlin  and  Ossory,  and  that  though 
the  Bishop  of  Down  was  not  his  ordinary,  he  had  occa- 
sionally assisted  in  Divine  service,  and  preached  in  the* 
diocese  of  Down  and  Connor  on  the  invitation  of  ihe- 
respective  incumbents  of  the  churches,  without  any 
objection  on  the  part  of  the  bishop,  and  that  it  was- 
the  usage  and  custom  of  the  Church  of  Ireland  for 
clergymen  to  assist  in  service  and  preaching  in  churches 
to  which  they  have  no  special  appointment  or  lioence, 
when  requested  by  the  incumbent  and  churchwardens, 
and  that  a  book  was  kept  in  every  parish  church  in 
Ireland  in  which  the  different  clergymen  who  preached 
entered  and  signed  their  names  for  the  information  of 
the  bishop,  and  that  he  (Mr.  Potter)  had  the  consent 
of  the  incumbent  and  churchwardens  to  preach  on  the 
occasion  in  question.  That  by  his  ordination  and  the 
matters  aforesaid,  he  was  fully  authorised  to  preach  in 
said  diocese,  and  stated  the  request  to  preach  a  charity 
sermon  on  the  12th  Aug.  made  to  him  for  building  a 
chapel  of  ease,  and  objected  to  the  inhibition  as  a  judi- 
cial act  requiring  a  citation  before  issuing,  and  there- 
fore void,  and  that  it  was  not  served  until  the  1  lth 
Aug.,  the  day  before  the  sermon  was  preached. 

Dr.  Miller,  in  his  articles,  relied  on  the  same  de- 
fences as  Mr.  Potter,  and  also  that  the  letter  of  the 
bishop  did  not  contain  any  inhibition,  but  called  for 
explanation  and  reply,  and  that  the  inhibition  itself  was 
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void,  being  in  the  nature  of  a  judgment  or  sentence, 
and  that  no  citation  had  previously  issued,  and  he  re- 
lied generally  on  the  sole  authority  of  the  incumbent  of 
the  church  over  his  own  pulpit. 

Drs.  Ball,  Q.C.  and  Darky,  Q.C.  (with  whom  was 
Dr.  Knox),  for  the  bishop,  contended  that  the  articles 
tendered  were  irrelevant  and  unnecessary,  as  the  real 
question  in  the  case  arose  fully  on  the  articles  of  the 
promoter.  The  question  to  be  decided  was,  had  the 
bishop  the  power  to  prohibit  by  name  a  particular  in- 
dividual, a  stranger  to  his  diocese  (being  a  beneficed 
clergyman  in  another  diocese)  from  officiating  in  his 
diocese.  If  the  bishop  had  the  power,  nothing  con- 
tained in  the  articles  tendered  would  be  an  answer  to 
it.  The  case  is  not  the  case  of  a  clergyman  doing 
duty  for  another,  and  then  being  sued  for  having  done 
so  without  the  licence  of  the  bishop  (which  would  not 
be  perhaps  a  judicious  proceeding  on  his  part),  but  it 
is  the  case  of  a  clergyman  of  one  diocese,  in  disobe- 
dience of  a  direct  command  from  the  bishop  of  another 
diocese,  intruding  into  and  doing  duty  in  the  latter. 
In  fact,  the  real  question  is,  what  are  the  true  limits  of 
episcopal  authority  in  this  respect.  First,  as  to  the 
general  principles  of  the  Church  before  the  Reforma- 
tion. Originally  the  bishop  had  the  entire  cure  of 
souls  in  the  district — the  cura  uwtnarwn.  It  was  his 
parochia;  there  were  then  no  subdivisions:  (2 
Hooker's  Eccl.  Polity,  book  7,  sect.  2,  and  book  8,  sect 
9  ;  Taylor's  Episcopacy  Asserted,  sect  37,  Plowd. 
495;  Clerk  v.  Heath,  1  Mod.  11 ;  Portland  v.  Bingham, 
1  Hagg.  Consist  161 ;  Carr  v.  Marsh,  2  Ph.  206 ; 
Rose  v.  Lee,  3  Ph.  575 ;  Provincial  Canons  of  1571 ; 
Smith  v.  Lovegroce,  2  Lee,  171;  1  Add.  103,  N. ; 
Colefait  v.  Ntwcomb,  2  IA.  Baym.  1205 ;  Finch  v. 
Harris,  12  Mod.  641 ;  Linwood,  294 ;  1  Burns.  Eccl. 
L.  193.)  But  afterwards,  as  the  Church  extended, 
clergymen  were  employed  under  the  bishop,  and  they 
had  distinct  places  marked  out  for  them,  but  they 
held  only  by  delegation  from  the  bishop,  and  the 
presence  of  the  latter  in  the  place  did,  for  the  time 
being,  suspend  the  powers  of  the  clergymen.  Preach- 
ing* originally,  was  no  part  of  the  minister's  duty, 
only  reading  mass  and  administering  the  sacrament, 
and  the  bishop  appointed  the  preachers:  (Colc/attv. 
Neweomb,  2  LtL  ltaym.  1205;  3  Burns,  442.)  So 
matters  continued  up  to  the  Reformation,  and  in 
Sdw.  VI.  and  Elizabeth  a  royal  licence  was  granted  to 
preach :  (3  Burns,  442.)  Secondly,  the  canons  of  the 
Church,  though  not  binding  on  the  laity,  bind,  the 
clergy  ;  that  is  conceded  by  the  counsel  and  judge  in 
Marshall  r.  Bishop  of  Exeter,  6  C.  B.  716;  S.C. 
6  Jur.  N.S.  1301.)  In  England  the  canons  now  in 
force  are  dated  1603.  In  Ireland  1634.  The  earliest 
canons  were  Theodore's:  (see  1  Johns.  Can.  91  and 
92,  and  2  lb.  499.)  The  9th  canon  (Irish)  requires 
every  beneficed  clergyman,  allowed  to  be  a  preacher, 
and  residing  on  his  benefice,  to  preach  one  sermon 
every  Sunday,  and  the  11th  requires  the  parson, 
vicar,  or  curate,  on  every  Sunday,  to  catechise  the 
youth  and  ignorant  persons  of  his  parish  in  the  Com- 
mandments, Belief  and  Lord's  Prayer ;  these  plainly 
point  to  a  local  duty,  via.  the  parish  of  the  clergy- 
man :  and  the  39th  refers  to  the  38th,  which  contem- 
plates permanent  duty.  The  26th,  27th  and  28th  re- 
quire residence  on  the  benefice,  and  preaching  there. 
The  30th  requires  the  candidate  for  orders  to  exhibit 
to  the  bishop  a  presentation  of  himself  to  a  prefer- 
ment in  that  diocese,  or  a  certificate  that  he  is  pro- 
vided with  a  curacy,  &c.,  in  that  diocese :  (see 
Marty*,  v.  Uina\  Cowp.  437.)  The  36th,  45th,  46th, 
47th,  49th,  50th,  51st  and  52nd  of  the  English 
canons  were  also  cited  to  show  that,  though  the  Irish 
canons  were  confined  to  a  licence  from  the  diocesan, 
the  English  canons  contemplated  also  a  royal  licence  ; 
and  the  46th  (9th  Irish)  showed  that  a  clergyman 
could  not  get  the  right  to  preach  by  his  merely  getting 


a  benefice,  as  it  says,  "  Every  beneficed  man,  not  al- 
lowed to  be  a  preacher,  shall  procure  sermons  to  be- 
preached  in  his  cure  once  every  month  at  the  least," 
&c  ;  but  none  of  the  canons  give  him  the  right  to 
preach  as  against  the  will  and  command  of  the  bishop; 
much  less  none  of  them  countenance  a  stranger  in- 
truding from  another  diocese,  nor  the  right  of  one 
bishop  to  license  for  another  diocese.    The  Irish  Act 
of  Uniformity  (17  &  18  Car.  2,c6,  sect.  13)  enacts. 
that  no  person  shall  be  a  lecturer,  or  allowed  to  preach 
in  any  church  or  other  place  of  public  worship,  unlets 
he  be  licensed  by  the  bishop  of  the  diocese ;  and  the 
ordination  service  of  both  deacons  and  priests  shovel 
that  they  were  applicable  to  local  services;  the  forme, 
"  Take  thou  authority  to  read  the  Gospel  in  theChmth 
of  God,  and  to  preach  the  same,  if  thou  be  thereunto 
licensed  by  the  bishop   himself."     The  latter,  "  Tab 
thou  authority  to  preach  the  Word    oi  God,  and  to- 
minister  the  holy  sacraments  in  the  congregation  what 
thou  shalt  be    lawfully   appointed    thereunto."    1st 
23rd  article  of  the  Church  was  also  relied  on.  As  to  tbt 
inhibition,   no  citation  was  necessary.       In  Bex  v. 
Archbishop  of  Canterbury ,  15  East,  117,  Lord  Ella- 
borough  held  that,  on  the  corresponding  English  Act  of 
Uniformity,  a  bishop  had  a  discretion  in  the  granting  of 
the  licence,   and  was  not  bound  to  bold  a  judicial 
inquiry,   but  only   "  to  exercise  his  conscience,  duly 
informed  on  the  subject  :n  (pp.  140,  146.)  The  follow- 
ing cases  were  also  cited : — Hodgeon  v.  Dillon,  2  Cart. 
388  ;  Barnes  v.  Shore,  4  Notes  of  Cases,  593;  Fret- 
land  v.   Neatt,  6  lb.  55;   Ellis  v.  Nixon,  20  Ch. 
Remembrancer,  292 ;    3  Chr.  Ex.    323,   and  Milsv 
392  ;  Archbishop  of  Dublin  v.  Gregg  (not  reported);. 
Hodgson  v.    Gladstone,  Times,    4th  May,  3rd  sod 
11  tli  June  1852,  which  was  a  proceeding  against  tbt 
impngnant  for  preaching  in  an  unlicensed  place.    Al*> 
Border  v.  Merlon,  Times,  2nd  Nov.  1853.     In  these 
cases  no  citation  had  issued,  and  in  Gregg's  esse  the 
inhibition  was  under  the  consistorial  seal,  as  in  this 
case.     Also  BartleU  v.  Kirhoood,  2  E1L  &  Bl.  776. 
The  inhibition  here  is  not  a  perpetual  one,  but  only 
until  the  bishop  grant  his  licence.     It  pronounces  bo 
judgment  on  Potter's  status ;  the  bishop  could  not  do 
so,  as  he  was  not  under  his  control.     The  licence 
originally  granted  to  him  to  preach  in  the  diocese  of 
Down  and  Connor  determined  by  his  acceptance  of  s 
benefice  in  Ossory,  and  so  he  admits  by  his  pleading 
in  his  fifth  article,  where  he  refers  to  the  Bishop  of 
Ossory  as  his  diocesan.     The  mere  ordination  cannot 
give  the  right  contended  for,  as  in  the  case  of  a  curate 
ordained  on  the  nomination  of  a  bishop  of  another 
diocese,  and  to  a  curacy  in  another  diocese,  he  weald 
have  no  authority  to  preach  in  the  diocese  in  which  he 
was  so  ordained :  (Cripps  on  the  Clergy,'.635 ;  Watson's 
Clergyman's  Law,  3rd  edit.  147 ;  Bishop  of  Exskr  v. 
Tucker,  not  reported.) 

Dr.  Battersby,  Q.C.  and  Dr.  Walsh,  Q.C.  (with 
whom  was  Dr.  Lindesay),  contra,  contended  that  the 
articles  tendered  were  strictly  responsive  and  admis- 
sible. We  do  not  dispute  that,  for  which  a  great  many 
authorities  were  relied  on  by  the  other  side,  vis.  that 
a  bishop  may  revoke  at  his  pleasure  a  licence  granted 
during  his  pleasure,  and  in  his  own  diocese.  The  caw- 
cited  from  the  diocese  of  Exeter  (Bishop  of  Exeter  v. 
Tucker)  is  not  reported,  and  is  merely  noted  by  the- 
registrar  of  that  diocese  in  a  schedule  to  a  retain, 
ordered  by  the  House  of  Commons  as  a  case  which  had 
occurred,  but  the  particulars  are  all  omitted,  save  the 
important  one,  that  the  clergyman,  by  his  own  cos- 
sent,  was  sentenced :  therefore,  it  is  no  authority 
whatever.  The  other  side  adopt  the  Roman  doctrines, 
that  the  will  of  the  bishop  is  the  sole  law  of  the* 
Church,  but  the  Roman  Catholics  have  some  canons 
and  rules  to  rely  on  for  that ;  but  the  other  side  her* 
rely  on  the  ordination  vow,  and  contend  that  byU  the 
will  of  the  bishop  should  prevail  in  things  ii '" 
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and  not  only  in  things  strictly  coming  tinder  and  cog* 
niuble  by  the  laws  of  the  Church.     The  bishop  puts 
his  case  on  this :  it  is  my  right,  no  matter  how  ground- 
less  or  absurd  my  reasons  or  motives,  or  what  the  cir- 
cumstances or  exigencies  of  the  case — Hoc  volo,  hoc 
Jtbeo.    The  bishop  must,  therefore,  go  the  length  of 
arguing  that  under  the  39th  canon  his  licence  is  indis- 
pensable in  every  instance  for  a  clergyman  preaching  in 
his  diocese.    If  that  is  so,  every  clergyman  probably  in 
Ireland  has  violated  that  canon.     We  say  that  long 
and  immemorial  usage,  uncontrolled  by  any  law,  is  in 
<mr  favour,  and  that  it  is  the  abstract  right  of  one  cler- 
gyman to  get  occasional  aid  from  another  without  the 
bishop's  licence,  and  notwithstanding  the  39th  canon. 
That  usage  uncontrolled  by  any  law  is  part  of  the 
established  common  law  of  the  Church.     See  1  Bl. 
Com.  64,  and  the  case  of  The  Office  v.  Nixon  is  an 
express  authority  for  us  as  to  the  right,  and  nothing  in 
Burton,  J.'s  judgment  is  contrary  to  it.      We  admit 
that,  for  a  permanent  cure  of  souls,  a  licence  from  the 
diocesan  is,  under  the  38th  canon,  necessary,  and  all 
the  modern  cases  cited  on  the  other  side  are  within  the 
38th  and  not  the  39th  canon,  as  in  them  permanent 
service  was  persevered  in  against  the  will  of  the  bishop 
and  within  his  diocese,  and  in  several  of  them  in  un- 
consecrated  places.     The  ordination  service  of  a  priest 
is  our  licence,  and  we  require  no  other— *"  Take  thou 
authority  to  preach  the  Word  of  God,  and  to  minister 
the  holy  sacraments  in  the  congregation  where  thou 
shall  be  lawfully  appointed  thereto."    Those  words  do 
not,  as  argued  by  the  other  side,  confine  the  authority 
of  preaching  to  any  local  jurisdiction,  but  are  used  in 
the  same  sense  as  in  the  23rd  article  of  the  Church, 
and  that  article  plainly  Bhows  that  a  clergyman,  when 
ordained,  acquires  the  right  thereby  to  preach  generally, 
and  such  authority  was  only  subject  to  such  restrictions 
as  to  time  and  place  as  have  been  adopted  by  the 
Church  of  England  for  the  convenience  of  the  Church, 
either  by  canons  or  rules,  but  such  as  are  ngainst  or  in 
derogation  of  the  rights  of  the  priest  must  be  construed 
strictly,  and  be  founded  on  some  authentic  law.      The 
39th  canon  is  the  only  one  which  the  other  side  pre- 
tends supports  the  right  claimed,  and  they  say  that  the 
words  "  as  is  aforesaid n  refer  to  the  38th   canon, 
where  permanent  duty  is  contemplated ;  but  we  contend 
that  those  words  refer  to  the  prior  canons  which  reqnirc 
-examination  before  ordination,  &c.,  and  the  heading  of 
the  canon,  "  strangers  not  admitted  to  preach  without 
showing  their  licence,"  shows  that  a  stranger,  though 
not  licensed  in  the  diocese,  has  a  right,  and  whether 
licensed  or  unlicensed,  the  canon  gives  the  right  of 
occasional  service.     "  Stranger  n  is  no  new  word ;  ••  a 
man  is  no  stranger  who  has  been  ordained  in  a  diocese." 
See  Linwood,  47  and  238,  n.  u. :  "  Potest  tamen  ex 
ciusa  necessaria  ad  tempos  modicum  descrvire  cure 
«we  per  substitutum,  dato  ei  pretio,  ut  puta  profectione 
necessaria  imminente  vel  ubi  contingit  ex  justa  causa 
«um  abesse."      Gatei  v.  Chambers,  2  Add.  177,  in 
which  Sir  J.  Nicholl  admitted  an  allegation,  responsive 
to  articles  filed  against  a  clergyman  who,  against  the 
48th  canon,  officiated  out  of  his  own  diocese  without 
licence  of  the  bishop,  is  an  express  authority  for  us ;  the 
only  difference  is  as  to  the  inhibition — as  none  was 
there — but  we  say  that  the  inhibition  is  not  a  judgment, 
decree,  or  valid  order  that  could  make  wrong  what  was 
right  within  the  laws  of  the  Church.      Smith  v.  />»«- 
grove,  2  Lee,  162,  was  the  case  only  of  a  lecturer, 
and    in    p.    172  he   is    stated   not    to    have    ever 
had  a  licence  to  preach  or  perform    divine  service 
from   any   bishop  whatever,   or  from  either    univer- 
sity.      Rome   v.    Lee,    3    Phill.    566,    turned     on 
whether  the  locus  had  been  erected   into  a  peculiar 
jurisdiction  exempt  from  the  ordinary,  and  as  strong 
doubts  existed  on  that  point,  the  articles  were  rejected 
and  the  suit  dismissed.    Rex    v.  Archbishop  of  Can- 
terbury was  not  a  case  of  capricious  refusal,  as  the 


archbishop  there  swore  that  he  had  acted  upon  due 
consideration  and  inquiry,  and  entirely  on  account  of 
the  doctrines  contained  in  a  sermon  on  infant  baptism. 
So  Rex  v.  Bishop  of  Ely,  2  T.  B.  336.  As  to  the 
case  of  Hodgson  v.  Dillon,  and  that  class  of  cases,  they 
are  all  within  the  21st  and  22nd  canons,  referring  to 
the  administration  of  the  communion  in  private  houses, 
and  performing  service  in  private  conventicles,  but  they 
show  that  the  rector  or  vicar  has  the  sole  care  of  souls 
in  the  parish,  and  the  right,  in  their  own  judgment,  to 
an  assistant-priest  to  help  them,  subject  to  this  restric- 
tion, that  they  conduct  themselves  properly,  and  that 
if  otherwise  they  are  subject  to  the  ordinary.  But 
here  Mr.  Potter  actually  had  the  licence  of  the  ordi- 
nary ;  he  was  originally  ordained  in  that  diocese,  and 
was  a  licensed  curate  there,  and  there  is  no  authority, 
nor  is  it  averred,  that  such  licence  was  revoked  by  the 
acceptance  of  the  benefice  in  Ossory.  Ayll.  Par., 
"  Licence,"  353,  shows  that  it  must  be  recalled  on 
just  grounds  and  for  good  cause,  not  wantonly  and  wil- 
fully. Ordination  would  alone  give  authority  to 
preach ;  a  multo  fortiori  if  that  ordination  had  been, 
as  here,  in  the  particular  diocese :  (Marshall  v.  Bishop 
of  Exeter,  7  C.  B.  716.)  The  49th  English  canon 
requires  that  no  person  not  examined  and  approved  of 
by  the  bishop,  or  not  licensed,  shall  preach  in  his  own 
cure  or  elsewhere,  &c  Here  Mr.  Potter  has  the 
licence  of  and  was  examined  and  approved  of  by  the 
bishop  of  the  diocese.  As  to  the  inhibition,  the  bishop 
had  no  power  to  issue  it,  but  if  otherwise  the  canon  on 
which  it  is  based  (39)  is  obsolete;  besides,  according  to 
the  old  law  the  inhibition  rendered  a  party  disobeying  it 
liable  to  excommunication,  and  therefore  there  should 
be  some  reason  shown  for  issuing  it.  There  is  no 
authority  in  a  bishop  to  issue  it  without  a  cause  pend- 
ing, but  on  his  own  motion.  The  58th  and  59th 
canons  require  the  signature  of  an  advocate.  In  the 
case  of  appeals,  it  is  issued  properly  as  a  suit  is  before 
the  court.  In  Gregg* t  case  no  question  was  raised 
on  the  point,  and  this  order  being  unlawful  there  was 
no  disobedience  of  the  oath  of  canonical  obedience. 
Bonacre  v.  Evans,  16  Q.  B.  162 ;  Civs/ v.  Child,  2 
Cr.  &  J.  .r,58  ;  Bartlett  v.  Kirioan,  2  Ell.  &  Bl.  771 ; 
Trebeck  v.  Keith,  2  Atk.  498,  were  cited,  to  show  that 
a  party  should  be  heard  in  his  defence. 

The  Judge  having  refused  to  decide  the  main  ques- 
tion in  the  case  on  the  motion,  an  order  was  made 
whereby  the  defensive  pleas  were  admitted,  but  all 
questions  of  law  an  well  as  costs  of  the  exception  and 
argument  were  reserved  to  the  hearing.  And  on  the 
4th  March,  tlie  promoter  filed  responsive  articles,  prin- 
cipally alleging  that  Mr.  Potters  licence  for  Cush- 
endum  ceased  and  determined  by  his  appointment  to 
Stratford-on-Slaney,  and  if  not,  it  was  by  the  admis- 
sion and  collation  on  the  16th  Nov.  1849  to  another 
benefice  in  the  diocese  of  Down,  of  the  rector  (in  1847) 
of  Cushendum,  on  whose  nomination  Mr.  Potters 
licence  was  granted,  and  they  set  out  the  certified  copy 
of  such  act  of  collation,  and  alleged  that  Mr.  Potter's 
right  to  preach  in  Shankill,  as  claimed  by  him,  de- 
pending on  the  permission  of  Dr.  Miller,  such  right 
ceased  with  the  right  to  which  it  was  incident.  The 
facts  alleged  in  the  impugnant*s  articles  and  in  the 
responsive  articles  were  admitted  by  consent,  and  by 
consent  the  archbishop's  attendance  was  dispensed 
with,  and  the  Vicar-General  authorised  to  give  judg- 
ment in  Dublin  without  prejudice  to  the  right  of 
appeal. 

March  23. — Dr.  Radcuff,  Q.C.,  after  stating  the 
several  pleadings  filed  on  both  sides,  and  the  several 
documents  and  consents  in  the  two  causes,  proceeded 
to  dispone  of  the  preliminary  objection  taken  to  the  in- 
hibition. The  objection  that  it  issued  under  the  oon- 
sistorial  seal,  without  a  previous  citation  and  purported 
to  be  a  judicial  act  and  penal,  is  answered  by  reading 
the  document  itself,  which  could  not  have  been  done 
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«on    the    argument  of  the    exception.     It  does  not 
purport  to  be  issued  under  a  decree,  nor  to  be  more 
than  the  bishop's  prohibition  against  Mr.  Potter  preach- 
ing in  his  diocese  until  licensed  by  him.    It  could  not 
bind  the  impugnants  as  a  judgment  not  appealed  from, 
so  as  to  prevent  their  questioning  the  right   of  the 
bishop  to  inhibit,  as  would  be  the  case  if  it  were  a 
judicial  act,  nor  could  process  issue  thereon  to  enforce 
its  execution  or  punish  its  violation,  as  if  it  were  a 
judgment  or  sentence  of  the  Consistorial  Court    The 
seal  of  the  court  rendered  it  more  formal,  but  it  did  not 
convert  it  into  a  judicial  act ;  it  has  really  little,  if  any, 
more  effect  than  the  inhibition  contained  in  the  bishop's 
letter  of  the  8th  Aug.,  and  though  signed  by  the 
Vicar-General,  it  was  plainly,  if  not  admittedly,  the 
-act  and  the  inhibition  of  the  bishop.  The  bishop  claims 
the  right  to  have  inhibited  Mr.  Potter  from  preaching 
in  his  diocese  without  assigning  any  reasons  save  that 
he  had  no  permission  from,  and  was  forbidden  by  him 
to  do  so.    He  did  in  conversation  with,  and  in  his 
letter  to,  Dr.  Miller  assign  reasons  for  prohibiting  Mr. 
Potter,  grounded  on  a  sermon  preached  by  Mr.  Potter 
on  the  12th  July,  and  in  a  letter  of  his,  afterwards 
published,  bnt  no  reasons  are  given  in  the  inhibition, 
nor  are  such  reasons  submitted  to  the  court  for  its 
opinion  or  judgment.    The   sole   question  now  is, 
whether  the  incumbent  of  a  parish  with  or  without 
the  churchwardens  may  allow  a  clergyman  not  beneficed 
nor  licensed  in  that  diocese  to  officiate  or  preach  in 
his  church  after  that  clergyman,  though  beneficed  and 
licensed  in  another  diocese,  shall  have  been  inhibited 
by  the  bishop  of  the  diocese  in  which  the  church  is, 
And  though  no  reasons  tor  such  inhibition  be  given. 
It  has  been  argued  on  behalf  of  the  impugnants  that 
•every  incumbent  has  the  right  to  avail  himself  of  oc- 
casional aid  from  other  clergymen  in  priest's  orders, 
particularly  if  beneficed  and  licensed  in  another  diocese, 
and  that  the  bishop  of  the  diocese  in  which  such  occa- 
sional assistance  is  given  has  no  authority  to  interfere, 
unless   the    clergyman    so   assisting    should    preach 
strange  doctrine,  or  otherwise  misconduct  himself,  in 
which  case  the  bishop  (as  any  one  else)  might  proceed 
against  him  in  bis  consistorial  court  ;  but  that  his 
summary  inhibition  issued  without  some  charge  made 
and  substantiated  after  an  opportunity  being  given  for 
•defence,  would  be  a  nullity.    On  the  other  hand,  the 
bishop  says  that  no  clergyman  can  preach  or  officiate 
in  his  diocese  when  not  beneficed  or  licensed  therein 
without  his  licence  or  authority,  express  or  implied, 
and  that  the  issuing  of  an  inhibition  against  his  so 
acting,  with  or  without  cause  assigned,  concluded  all 
question  of  implied  authority,  and  rendered  the  person 
so  acting,  and  the  incumbent  permitting  him  to  act 
after  service  thereof,  punishable  for  contempt  of  the 
bishop's  authority.    As  there  is  no  case  reported  in 
which  the  precise  questions  appear  to  have  been  de- 
cided, the    arguments   on    each    side   were-  chiefly 
grounded  on  the  ecclesiastical  laws,  canons  and  usages 
•of  the  Church,  the  relative  positions  of  bishop  and  in- 
cumbent and  the  rights  flowing  therefrom  respectively. 
It  will,  therefore,  be  requisite  to  consider,  as  regards 
the  questions  in  controversy,  the  diocesan  and  parochial 
system  of  church  government  and  discipline  adopted 
in  the  United  Kingdom.    Originally  there  was  but  one 
diocese  called  Parochia,  and  the  bishop  wss  himself  the 
sole  parson,  and  had  the  sole  cure  of   souls  in  the 
entire  diocese.      In  course  of  time  the  diocese  was 
•divided  into  several  others,  and  ministers  were  ordained 
'by  the  bishops  to  assist  them,  and  sent  out  to  serve 
the  cures  and  preach  in  the  several  districts  assigned 
to    them,  while   the  bishop  and  clergy  resided  to- 
gether where  the  church  or  cathedral  was.    When 
churches  were  founded  and  endowed,  the  bishop  sent 
out  his  clergy  to  reside  and  officiate  in  those  churches 
and  the    districts  annexed,  which  formed  parishes, 
reserving,  however,  a  certain  number  in  his  cathe- 


dral to  counsel  and  assist  him,  who  are  tow  csflei 
the  deans,  prebendaries  and  canons.  But  the  esthe- 
dral  continued,  as  it  had  been,  the  parish  courts  of 
the  whole  diocese :  (StiUtngfl.  Eoc  C.  88, 143;  IBsn. 
E.  L.  194,  S83.)  The  bishop  was  the  chief  pastor  « 
(as  termed  by  some)  the  universal  incumbent  of  the 
diocese,  having  the  cure  of  souls  therein,  and  hi  every 
pariah  thereof,  and  so  the  right  of  institnt'mn  sad  eat* 
lation  of  clerks  to  parishes  belonged  as  of  right  to 
him:  (1  Van.  Esp.  13S,  Hooker,  book  7.)  They 
received  from  him  and  as  bis  assistants  and  canes 
the  cure  of  souls,  and  they  were  for  a  long  period 
called  curators,  and  all  the  inferior  clergy  were  booed 
to  obey  the  bishop  as  their  ordinary  and  superior,  tod 
to  take  the  oath  of  canonical  obedience  rromaverr 
early  period  on  being  admitted  into  their  earn. 
Preaching  was  deemed  of  great  importance  and  to  be 
peculiarly  the  duty  of  the  bi>hop  himself,  and  he  to 
enjoined  by  the  early  constitutions  and  canons  to  be 
active  in  the  discharge  of  that  duty.  Formerly  uV 
inferior  prelates  and  clergy  could  not  preach  with** 
special  authority  from  the  bishop,  and  which  hbs  n- 
vokable  at  his  wilL  In  piogreas  of  time,  bowerer, 
when  the  parochial  clergy  were  better  established,  the 
right  of  preaching  in  their  churches  passed  to  isesv- 
bents,  as  belonging  to  their  care  of  souls,  by  institn- 
tion  or  oollation  to  the  benefices  or  cures,  after  whits 
the  bishop  could  not  at  his  will  and  pleasure  have  de- 
prived such  incumbents  of  their  right  to  preset, 
though  no  special  licence  or  authority  had  be* 
granted  for  the  purpose,  but  in  other  respects  tea 
jurisdiction  and  right  of  control  over  all  ekrgr 
within  his  diocese  remained  as  before.  The  biehep 
had  also  the  right  and  used  to  licence  and  said 
preachers,  though  not  beneficed,  through  hie  diocesi 
as  assistants  to  himself,  and  a  canon  of  the  Comal 
of  Lateran,  under  Innocent  IIL,  directs  bishops, 
especially  those  having  dioceses  of  great  extent,  to 
take  to  their  assistance  able  preachers,  se  that  the 
people  might  be  properly  instructed.  Certsin  fries 
were,  however,  by  the  papal  authority  entitled  to 
preach  wherever  sent  by  their  superiors,  but  such  pri- 
vileges were  restricted,  and  were  conceded  bj  tbe  l 
Pope,  as  the  supreme  head ;  but  the  bishop  cosid,  at 
his  mere  will  snd  pleasure,  revoke  any  licence  granted 
to  any  preacher  sent  by  himself  through  Ms  dioeeie, 
and  also,  in  like  manner,  could  revoke,  limit,  or  modify, 
any  licence  or  authority  to  preach  granted  to  aer 
secular  or  regular  not  having  bemejkim*  euratew, 
as  contradistinguished  from  those  having  cure  of  ash 
granted  by  institution:  (1  Van.  Esp,  pt  1 ;  tit  lt\ 
s.  1 4.)  The  bishop  was  also  authorised  to  send  pnscbeo 
to  the  ahurches  of  those  who,  having  cure  of  soak, 
were  unable  or  unfit  to  discharge  their  own  don 
(Van.  Esp.,  stasro);  and  he  might  also  have  sot 
preachers  to  the  churches  of  those  having  core  ef 
souls  in  Advent  or  Lent :  (Ibid.  c.  7.)  A  new  cbaick 
or  chapel  could  not,  without  the  consent  of  the  babo*, 
liave  been  erected  in  any  pariah  (3  Hsg.  510);  set 
could  any  incumbent  officiate  without  licence  of  tbt 
bishop  in  any  unoonsecrated,  though  be  might  haw 
done  so  in  any  consecrated  place  in  his  parks,  by 
virtue  of  his  institution:  (2  Hag.  46.)  Eachbisbee 
had  the  exclusive  right  of  ordaming  the  clergy  for  ah 
diocese,  and  orders  conferred  by  strange  bishops  withes* 
letters  demissory  were  held  irregulsr  without  a  speed 
dispensation.  A  bishop  also  could  not  exercise  b» 
episcopal  office  in  another  diocese  without  the  bee** 
expressly  given  of  the  bishop  of  that  diocese ;  bet 
having  a  general  authority  to  preach  everywhere,  be 
might  do  so  in  any  other  diocese  if  permitted  by  theie- 
enmbent,  unless  expressly  prohibited  by  the  Issaop  * 
that  diocese (1  Van.  Esp.,  pt  1,  16);  nor  couUsfl? 
secular  clergy  exercise  functions  in  any  diocese  withest 
the  authority  of  the  bishop,  and  the  parish  clergy  **• 
directly  enjoined  not  to  permit  any  one  to  preach  ■ 
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tbelr  churches  without  being  satisfied  that  they  had 
been  ordained,  and  had  letters  from  their  own  bishop 
as  to  their  faith,  &c  :  (see  Lynn,  48-9,  and  133,  289.) 
Bat  the  bishop  was  also  placed  nndcr  controL  A  canon 
of  the  Council  of  Lateran,  a.d.  1179  (2  Johns.  87), 
decreed  that,  if  any  bishop  should  ordain  any  deacon 
or  priest  without  a  title,  he  should  maintain  him  till 
he  could  make  a  clerical  provision  for  him;  and  it 
appears  from  2  Gibson  Codex,  app.  forms  8,  9,  10, 
that  these  canons  were  not  merely  in  terrorem.  These 
general  rales  and  constitutions  haying  been  adopted 
by  councils  and  otherwise,  and  become  part  of  the  com- 
mon law  of  the  Church  of  England  and  Ireland,  were 
specially  enforced  in  both  countries,  and  canons  were 
made  in  both  countries  before  the  Reformation  for  such 
purpose.  The  earliest  English  canons  appear  to  be  those 
of  Archbishop  Theodore,  a.d.  673 ;  and  these  and  others 
are  collected  in  1  Johns.  187,  tt  **q.  In  1400  was 
the  first  statute  requiring  preachers  to  be  licensed 
(2  Hen.  4,  c.  1 5),  and  was  followed  in  1408  by  the  con- 
stitutions of  Arundel,  which,  though  only  provincial, 
show  that  they  only  purported  to  enforce  the  ancient 
laws  of  the  Church,  and  forbad  clergymen,  nnless  autho- 
rised by  the  canon  or  special  privilege,  from  preaching 
within  or  without  a  church  unless  examined  and  licensed 
by  the  diocesan  for  a  certain  parish,  and  the  penalty 
added  for  violation  of  it  is  excommunication :  (see 
also  2  Johns.  333,  465,  513 ;  Lynn,  33,  48.)  Incum- 
bents also  had  remedy,  by  action  of  trespass,  against 
any  one  who  should  preach  or  officiate  in  their  churches, 
save  the  ordinary :  (Smith  v.  Reynold,  12  Mod.  420, 
43,1;  Duke  of  Portland  v.  Bingham,  1  Hagg.  C.  R. 
161.)  By  a  regulation  at  the  synod  of  Coshel,  after 
the  arrival  of  Henry  II.  a.d.  1172,  all  Divine  service  in 
the  Church  of  Ireland  was  ordered  to  be  in  the  same 
manner  as  in  the  Church  of  England ;  and  all  the  Eng- 
lish Acts  made  against  provisors  were  adopted  here, 
first  in  1434  by  the  32  Hen.  6,  c  1,  and  the  liturgies 
and  services  of  Ed.  VI.  were  adopted  here  by  2  Eliz.  c. 
2,  and  again  by  the  10  Hen.  7,  c.  1 ;  and  see  Steph.  45, 
Sro  ed.t  and  5  Art.  Union,  39  &  40  Geo.  3,  c  67. 
The  Irish  canons  aro  similar:  see  1  Ware,  315,  317  ; 
1  Wilk.  Concilia,  p.  2,  548,  551 ;  Julian's  Bull,  1503  ; 
fallowed  by  5  B.  2,  c  5,  and  2  Hen.  4,  c  15,  against 
preaching  without  licence  of  diocesan,  and  imposes 
penalties ;  and  Ireland  was  included  in  them/  2  Hen. 
4  was  repealed  by  25  Hen.  8,  c.  14,  by  which  the  earlier 
Acts  against  heresies  were  confirmed ;  but  25  Hen.  8 
did  not  further  interfere  with  the  law  of  licensing 
preachers.  This  repeal  was  considered  to  include  Ire- 
land. See  3  &  4  P.  &  M.  c.  9  (Ireland).  The  2  Eliz. 
c.  1  (Ireland),  repealed  3  &  4  P.  &  M.,  and  revived  5 
K.  2,  and  2  Hen.  4,  c.  1 5,  and  restored  the  common 
law,  save  as  altered  by  the  Reformation.  And  so  it 
appeared  that,  according  to  the  common  law  of  the 
Church  of  England  and  Ireland,  no  person  could  have 
preached  in  any  church  without  the  authority  of  the 
bishop,  express  or  implied,  unless  specially  exempt  by 
such  privilege  as  would  after  the  Reformation  bo  valid 
or  conferred  by  the  Crown,  and  nn  implied  authority 
resulting  from  usage  could  not  be  of  greater  force 
than  an  express  licence,  and  must  have  been  subject 
to  a  similar  power  of  revocation.  The  incumbent's 
consent  in  either  case  would  have  been  necessary — 
viiether  the  bishop's  permission  were  express  or  im- 
plied ;  nor  could  an  unlicensed  clergyman  be  in  a  better 
position  than  a  bishop  who  had  a  general  authority  to 
preach  everywhere,  but  should  succumb  to  the  prohibi- 
tion of  the  bishop  of  another  diocese.  Such  was  the 
law  at  the  time  of  the  repeal  of  2  Hen.  4,  c  15.  It  was 
continued  by  the  Acts  25  Hen.  8,  c  19  (England),  and 
28  Hen.  8,  c  13  (Ireland),  except  as  to  the  Pope's 
powers  and  privileges :  (see  also  3  &  4  Ed.  6.)  Un- 
less, therefore,  this  jurisdiction  of  the  bishop  in  respect 
of  persons  who  shall  preach  in  his  diocese  has  been 
taken  away  or  modified  by  some  subsequent  canons, 
[Mao.  Cab.] 


statutes,  ordinances  and  usage,  it  must  be  taken  to  be 
in  full  force  as  it  was  at  the  repeal  of  the  2  Hen.  4,  c 
15;  but  there  was  no  disposition  on  the  part  of  the 
Crown  or  those  in  authority  in  the  remainder  of  the 
reign  of  Hen. VIII.,  or  in  Ed.  VI.,or  of  Elisabeth,to  relax 
the  laws  imposing  restraints  on  preachers ;  on  the  con- 
trary, such  rights  were  placed  under  very  strict  regu- 
lations by  proclamations  and  injunctions  from  the 
Crown,  and  the  prerogative  of  the  Crown  was  stretched 
to  the  utmost.  At  one  time,  no  one  could  preach 
unless  licensed  by  the  Crown  or  Archbishop  of  Can- 
terbury, or  bishop  of  the  diocese,  save  the  beneficed 
clergy ;  at  another  time,  even  the  beneficed  clergy 
should  have  such  a  licence  for  preaching.  Even  in 
Ed.  VI.  the  bishops  were  directed  not  to  give  licences* 
to  preach — the  proclamation  reserving  that  right  to 
the  Crown  and  the  Archbishop  of  Canterbury.  His 
Honour  then  referred  to  the  convocation  in  1603,  m 
the  reign  of  James  I.,  and  the  canons  framed  under  it, 
and  the  patent  of  confirmation  following  the  25  Hen.  8. 
The  canons  from  31  to  35  inclusive  related  to  the 
ordination  of  the  clergy — adopting  the  rules  already 
mentioned,  adapting  them  to  the  ReformedChureh :  (see 
Nelson,  138.)  The  36th  requires  subscription  to  the 
three  articles  of  supremacy  of  the  Crown— adherence 
to  the  Book  of  Common  Prayer  and  adoption  of  the 
Thirty-nine  Articles,  and  suspends  for  twelve  months 
bishops'  licensing  without  such  subscription— thus  de- 
priving them  of  any  discretion  to  dispense  with  the  law. 
The  37th  is  only  supplementary  to  the  36th — requiring 
a  person  licensed  to  preach  by  the  archbishop  or  one  of 
the  universities,  on  coming  into  a  diocese  where  he  has 
got  an  appointment,  again  to  subscribe  the  three  articles 
before  the  bishop,  and  is  in  affirmance  of  the  bishop's 
authority  and  of  the  ancient  laws,  but  is  not  compul- 
sory on  the  bishop.  The  39th,  40th  and  41st  relate  to 
institutions  to  benefices,  &c.,  and  42nd,  43rd  and  44th 
to  residence  and  preaching  of  deans,  &c,  the  episcopal 
authority  being  preserved.  The 45th  relates  to  preaching 
once  every  Sunday  in  the  church,  &c,  "  where  the  cler- 
gyman may  do  conveniently  near  adjoining  (where 
no  preacher  is),"  &c,  but  does  not  authorise  him  to  do 
so  in  another  diocese,  if  not  permitted  to  do  so :  "  where 
he  may  conveniently,"  &c,  merely  enforces  and  lo- 
calises the  performance  of  the  duty.  The  46th  provides 
for  a  limited  class  of  occasional  preachers,  the  neces- 
sity of  whom  was  to  bo  determined  by  the  ordinary. 
The  47th  relates  to  non-residents  supplying  a  licensed 
preacher  ;  the  48th  to  the  previous  examination  and 
licence  of  the  ordinary  of  curates  and  ministers,  &c.  r 
(see  Goto  v.  Chamber*,  2  Add.  189.)  The  50th,  51st,  and 
52nd  more  immediately  relate  to  occasional  preaching, 
read  along  with  the  36th  aud  49th,  requiring  the  bishop's 
examination  and  approval.  "  No  person  whatsoever  not 
examined  and  approved  by  the  bishop  of  the  diocese, 
or  not  licensed,  as  is  aforesaid,  for  a  sufficient  or  con- 
venient preacher,  shall  tako  on  him  to  expound  in  his 
own  cure  or  elsewhere,  &c.,  but  only  read  homilies." 
This  seems  to  adopt  so  much  of  the  constitution  of 
Arundel  as  begins  with,  "  but  let  parish  priests  and. 
temporary  vicars  (not  perpetual),  who  are  not  sent  in 
form  aforesaid,  only  preach  those  things  contained  in 
the  constitution  of,"  &c. :  (2  Johns.  460,  282.)  Pro- 
bably, the  49th  canon  ouly  referred  to  dencons  who 
might,  at  that  period,  have  been  admitted  to  benefices : 
(13  Eliz.  c.  12,  s.  3.)  The  50th  canon  is:  " Neither 
the  minister,  churchwardens,  nor  any  other  officers  of 
the  Church,  shall  suffer  any  man  to  preach  within  their 
churches,  &&,  but  such  as,  by  showing  their  licence  to 
preach,  shall  appear  to  them  sufficiently  authorised 
thereunto  as  aforesaid" — i.  e.  licensed  by  the  archbishop 
of  the  province,  bishop  of  the  diocese,  or  one  of  the 
universities, ;  for  no  others  conferred  authority  to 
preach  in  a  different  diocese,  and  no  licence  to  preach/ 
is  mentioned  in  the  36th  or  any  prior  ennou  save 
those.    The  51st  precludes  strangers  from  preaching. 
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in  cathedral  or  collegiate  churches,  except  allowed  by 
the  archbishop  of  the  province,  or  bishop  of  the  dio- 
cese, or  one  of  the  universities.     The  52od  refers  to  a 
book  to  be  kept  for  noting  the  names  of  the  preachers ; 
but,  reading  this  with  the  50th  and   51st,  it  would 
preclude  the  view  that  the  licence  of  anj  bishop  is 
sufficient  authority  to  a  stranger  to  preach  in  another 
bishop's  diocese,  as  they  refer  to  the  licence,  in  the 
36th  canon,  and  were  framed  to  supply  the  bishop 
with  information  as  to  the  sermons  preached  in  his  dio- 
cese as  to  those  who  should  presume  to  preach  without 
licence  in  violation  of  the  50th  canon,  and  clear  words 
would  be  necessary  to  deprive   the  bishop  of  his  dio- 
cesan authority,  but  inferences  and  presumptions  could 
not  change  the  common  law  of  the  Church  or  divest 
rights,  and  the  words  in  the  canon  "  the  name  of  the 
bishop  of  whom  he  had  licence "  may  mean  u  the 
authority  of  whom  he  had  licence,"  otherwise  an  entry 
of  a  licence  from  the  archbishop  or  either  university 
seed  not  be  made ;  and  if  their  names  were  not  in- 
tended to  be  entered,  then  it  would  seem  that  those 
licensed  by  strange  bishops  were  meant  as  "  presum- 
ing to  preach  without  licence"  of  the  bishop  of  the 
diocese,  and  guilty  of  contempt.    It  is  said  that  the 
churchwardens  themselves  might  enforce  the  Authority 
given  by  the  50th  canon— see  Crettnck  v.  Roktbg,  2 
Bulstr.  49;  but  as  the  canons  were  not  ratified  by 
statute  and  rested  (as  to  the  province   of  York,  in 
which  province  Creswick  v.  Roheby  arose)  merely  on 
the  King's  mandate— having  been  made  by  the  pro- 
vincial council  of  Canterbury  alone — the  convocation 
or  the  Crown,  after  25  Hen.  8,  c  19,  could  scarcely 
have  deprived  the  incumbent  of  the  legal  right  (if  he 
had  it)  to  admit  any  priest  in  orders  to  preach  in  his 
church  without  the  bishop's  leave    and  to  give  the 
churchwardens  and  sidesmen    the  power  to  control 
him ;  but  if  he  had  not  such  right  up  to  1603,  and  if 
the  bishop  could  have  prevented  strangers  preaching 
in  his  diocese,  then  the  churchwardens,  as  a  kind  of 
new  machinery,  might,  as  to  this,   have  acted  for  the 
ordinary,  as  they  do  in  respect  of  seating  the  parish- 
oners,  and  the  words  "  that  the  bishop  may  know," 
cVc^  enforce  this  view,  as  it  was  to  support  his  autho- 
rity they  were  to  act.    The  71st  canon  relates  to  ser- 
vice in  unconsecrated  places.    These  canons  were  not 
extended  to  Ireland  by  the  Crown ;  but,  by  a  national 
synod  authorised  by  Charles  II.,  the  Irish  canons  of 
1634  were  prepared  and  ratified,  and  are,  as  to  the  mat- 
ters in  controversy  here,  similar  to  those  of  1603,  save 
that  the  only  person  competent  to  licence  or  authorise 
preachers  is  the  bishop  of  the  diocese,  and  none  of 
them  requires  a  book  to  be  kept  for  preachers'  names ; 
but  they  merely  embody  the  ancient  common  law  and 
canons  of  the  Church  adapted  to  the  Reformation.     It 
is  doubtful  if  they  apply  to  occasional  preachers;  they 
certainly  do  not  deprive  the  bishop  of  any  of  his  autho- 
rity.   The  impugnants'  advocates  strongly  urged  that 
the  licence  of  any  bishop  to  preach  was  sufficient, 
founded  on  a  supposed  opinion  of  Watson,  4th  edit. 
147,  where  he  says  the  licence  of  any  bishop  is  suffi- 
cient ;  but  in  the  3rd  ediU,  p.  147,  he  says,  u  that  a 
preacher  by  the  canons  must  have  licence  from  the 
bishop  of  the  diocese  in  which  the  church  is."    This  is 
omitted  in  the  4th  edit,  which  runs,  "  but  a  licence  of 
any  bishop  of  any  diocese  is  sufficient  ;n  but  this  edi- 
tion, and  also  the  third,  were  published  after  Watson's 
death,  so  that  even  Watson's  opinion  cannot  be  relied 
on  to  controvert  the  general  doctrine   adverted  to, 
though  the  passage  in  the  4th  edit,  should  bear  the 
interpretation  put  on  it,  which  it  would  not  seem  in 
fairness  to  do.      His    Honour  then  went   minutely 
through  the  English  and  Irish  Acts  of  Uniformity, 
13  &  14  Car.  2  (Englinh),  a.d.  1662  ;    19  &  20  and 
17  &  18  Car.  2  (Irish),  c.  6,  and  1  Eliz.  12,  the  clauses 
of  which  are  the  same  (see  Watson,   4  ed.,  338),  who 
considers  the  clause  in  the  19th  section  (English)  ex- 


tends to  all  ministers  preaching  in  any  chunk,  of  whfch 
they  have  not  the  curs ;  and  admitted  the  iacuro- 
nience  of  extending  the  canon  and  statute  so  as  to  re- 
quire every  clergyman  preaching  an  occasional  sermon 
in  a  strange  diocese  to  have  a  licence  under  the  seal  of 
the  bishop  of  that  diocese.  In  Coles  v.  Gumboil 
Add.  189,  nothing  was  really  decided;  and  Sir  J. 
Nicholl  expressed  great  doubts.  The  first  chirr* 
against  the  impugnant  there  (who  had  preached  by 
the  incumbent's  desire,  and  without  any  objection  tf 
the  bishop,  but  iu  opposition  to  sttempts  to  atop 
him  made  by  a  dismissed  curate)  was  for  violating 
the  48th  canon  for  preaching  without  licence ;  isd, 
so  far  as  can  be  collected  from  the  report,  Sir  J. 
NicholTs  opinion  was  against  that.  The  ateaod 
charge  was  for  having  obstructed  a  only  licensed 
curate  in  the  discharge  of  his  duties;  bat  nothng 
was  done  on  this;  the  pleading  was  admitted  « 
other  grounds,  and  the  suit  wss  abandoned.  Bat  km 
is  a  different  question;  for  even  if  the  48th  and  50tk 
canons  (English)  and  38th  and  39th  (Iriak)  do 
not  apply  to  occasional  sermons,  the  impegaiBts 
further  must  show  that  the  bishop  has  no  power 
to  prevent  any  such  clergyman  from  so  preaching 
or  officiating.  He  had,  up  to  1603  in  England, 
and  1634  in  Ireland,  such  power ;  and  if  the  canon  do 
not  refer  to  such  a  case,  the  power  stall  remains,  safes* 
taken  away  by  statute  or  mage.  The  Acts  of  Uni- 
formity may  not  require  a  licence  from  the  bisbop  to 
enable  a  stranger  to  preach  occasional  ssnnont  abnv 
lutely  essential,  though  they  might  be  so  eosstned, 
but  they  do  not  in  any  view  deprive  the  bishop  of  siy 
authority  or  jurisdiction ;  and  I  cannot  find  any  one 
or  dictum  to  the  effect  that  a  bishop  could  not  at  as 
will,  without  cause  assigned,  prevent  any  stnspr 
from  preaching  or  officiating  in  his  diocese  oil  lkensed 
— and  any  abuse  of  such  right  is  subject  to  oorrecboo 
by  the  metropolitan— end  there  are  also  powers  is  tst 
Crown  which  might  be  brought  into  operation.  [Tto 
oath  was  also  referred  to  as  taken  by  the  biske.) 
Greater  abuses  might  follow  if  the  unrestricted  right 
were  allowed  incumbents  as  claimed  without  any  ade- 
quate remedy,  and  no  limit  could  be  put  to  it,  tod 
some  clear  authority  for  it  should  be  shown.  Tst 
ordination  service,  as  now  in  use,  had  been  stnoglr 
relied  on  by  the  impugnants;  and  it  was  urged  thit, 
by  reason  of  that  service,  licensing  preachers  had  fallea 
into  disuse,  but  no  change  in  it  had  occurred  sbce 
the  5  &  6  Edw.  6.  There  is  nothing  in  it,  or  is  tie 
Thirty-nine  Articles,  to  specify  what  authority,  oaks 
that  of  the  ordinary,  shall  enable  a  clergyman  to  preach 
in  a  particular  place ;  and  the  Thirty-nine  Articles  ssd 
the  ordination  service  were  in  force  when  the  injunc- 
tions of  Eliz.  and  the  canons  of  1603  and  1634  wet 
issued,  and  the  two" Acts  of  Uniformity  enforce  the  we 
of  such  service  which  recognises  the  parochial  sad  dio- 
cesan system.  The  discontinuance  of  the  practice  s> 
grant  the  general  licence  to  preach  without  restrict** 
»a.  to  locality  cannot  be  attributed  to  the  ordinance 
service,  which  has  not  varied,  but  more  satisfactorily 
is  accounted  for  by  the  superior  education  of  the  clergy 
having  rendered  such  licence  unnecessary.  Ko  autho- 
rity but  the  Crown,  the  archbishops  and  the  uainr- 
sities  could  grant  such  general  licence.  The  bisbop 
could  only  grant  a  licence  in  his  own  diocese,  and  whea 
the  former  ceased  to  grant  it,  no  authority  remaiwd 
but  the  bishop;  but  it  is  difficult  to  understand  that, 
therefore,  his  authority  was  entirely  superseded.  Tbe 
forms  of  institutions  and  collation  for  two  oestanet 
in  use  is,  "  We  do  commit  to  you  the  cere  and  gofen*- 
meut  of  the  souls  of  the  parishioners,"  &c  Then  » 
no  special  mention  of  preaching,  or  of  sacrament*,  « 
other  duties — all  being  included  in  the  cure  of  soak; 
but  in  the  form  to  serve  perpetual  cures  the  w*® 
are,  '*  to  serve  the  cure  of  souls  within,  eW,  to  prases, 
&C*,  and  administer  the  sacraments,  etc^  there,"  sod10 
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as  to  assistant  curates ;  and  when  he  was  only  to  read 
prayers,  "to  read  prayers  as  assistant"     Dr.  Miller's 
institution  and  Mr.  Potter's  licence  are  in  rccordance 
with  those  forms  (see  2  Burns,  167) ;  and,  if  institu- 
tion alone  could  confer  the  power  claimed,  some  trace 
of  it  would  be  found  in  the  forms,  but  they  never  vary. 
Whenever  a  change  of  cure  renders  a  licence  neces- 
sary, it  contains  a  licence  to  preach  in  the  new  cure, 
tren  in  the  same  diocese.     Usage  has,  in  fact,  been 
the  other  way,  as  in  the  cases  of  Mr.  Taylor,  whom,  on 
suspicion  of  holding  infidel  opinions,  and  Mr.  Nowlan 
and  others,  whom  the  Archbishop  of  Dublin  inhibited ; 
but  if  the  argument  here  is  valid,  they  might  have 
preached  here  in  defiance  of  the  archbishop,  who  thus 
would  be  deprived  of  all  episcopal  power ;  but,  in  fact, 
usage  without  an  adjudication  would  have  little  effect 
on  the  question.    As  to  the  colonies  and  foreign  coun- 
tries and   Scotland,   see  59  Geo.  3,  c  60,  s.  3 ;  3  & 
4  Vict  c.  33,  ss.  1,  2,  3.     The  general  rule  that  no 
clergyman  can  preach   in    any   diocese  without  the 
diocesan's  consent,  express  or  implied,  has  been  laid 
down  by  the  temporal  as  well  as  ecclesiastical  courts 
—Finch  v.  Harris,  12  Mod.  641,  a  prohibition  case, 
the  dicta  in  which,  as  to  the  necessity  of  licence  and 
the  effect  of  the  orders,  are  important,  and  agree  with 
Sir  G.  Lee,  in  Smith  v.  Lovegrove,  2  Lee,  163.     In 
this  case  it  was  not  necessary  for  Sir  Q.  Lee  to  con- 
sider the  law  as  to  preachers,  because  Smith,  as  a 
permanent  lecturer,  came  within  the  Act  of  Car.  2  and 
the  canons;  bat,  on  performing  divine  service,  he  is 
clear  that  such  is  prohibited  by  the  36th  and  37th 
canons:    (Trtbec  v.  Keith,  2  Atk.  498,  500.)    Dr. 
Trebec  was  in  holy  orders,  and  Lord  Hardwicke  puts 
the  very  case  of  occasional  officiating  without  licence  as 
the  contempt :  (Carr.  Monk,  2  Phill.  206.)  Hodgson 
t.  Dillon,  2  Curt  388,  was  a  case  of  preaching  after 
an  inhibition ;  so  also  was  The  Office  v.  Need,  6  N.  C. 
252;  Office  v.  Nixon,  Milw.  390,  n.  ;  same  case  heard 
on  appeal   1838,  before  Dr.  Miller,  as  surrogate  in 
Armagh,  in  which  he  adopts  Dr.  Phillimore's  opinion 
(Chr.  Exr.  May  1838,  p.  325) :     "  1  apprehend  tbat  a 
bishop  has  no  authority  to  prevent  any  incumbent 
within  his  diocese  from  admitting  into  the  pulpit  of  his 
church  any  regularly  ordained  minister  uf  the  church, 
not  resident  within  his  diocese,  from  preaching  an  oc- 
casional sermon  in  any  church  within  his  diocese,  pro- 
vided he  has  the  sanction  of  the  incumbent  of  that 
church  for  so  doing."     But  for  tbat  no  authority  is 
relied  on  except  the  past    usage,   and  therefore    it 
cannot  be  extended  beyond  that :  (see  also  Freeland 
f.  Ntal,  1   Bob.  651 ;    Office  v.  Nixon,  20  Ch.  R.; 
Office*.  Gladstone,  Times,  4th  May  1852;  Office  v. 
Morton,  Times,  3d  Nov.  1853.)     These  were  as  to 
uiconsecrated  places,  but  the  sentences  ran  forbidding 
them  to  preach  there  or  elsewhere  in  the  diocese  un- 
less licensed ;    and  the  dictum  of  Lord  Mansfield,  in 
Martyn  v.  Hinds,  Gowp.  445,  was  not  relevant  to  the 
point  under  discussion  here,  as  readers  (the  class  in 
question  there)  need  not  have  been  priests  or  deacons, 
tod  the  fuller  report,  in  1  Doug.  146,   throws  great 
doubt  on  the  accuracy  of  the  report    As  to  the  inhi- 
bition being  void,  Bonacrer.  Evans,  16  Q.B.  162,  was 
cited;  but  this  inhibition  was  not  a  judicial  act     It 
was  only  a  withdrawal  of  the  bishop's  permission,  and 
this  suit  is  the  judicial  proceeding  for  doing  so.    Now, 
on  the  whole,  I  am  of  opinion  that  the  bishop  had  a 
legal  right  to  prohibit  Mr.  Potter  from  preaching,  and 
•bo  Dr.  Miller  from  permitting  him  to  do  so,  without 
assigning  cause,  and  the  sentence  must  be  in  accord- 
ance with  that  view;  but,  under  the  circumstances  of 
Dr.  Phillimore's  opinion,  acted  on  by  Dr.  Miller,  the 
surrogate  in  Armagh,  and  the  other  circumstances  in 
the  case,  I  give  no  costs.    Let  each  party  abide  their 
own  costs. 
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(Present — the  Right  Hon.  Lord  Kixgsdowv,  Knight 
Bruce,  L.  J.,  Sir  E.  Ryan  and  Turner,  L.  J.) 

Attknborouoh  v.  Kemp. 

Church-rate — Justice  and  fairness  of— Founded  on 
poors-rato— Difference  between  church-rate  and 
poors-rate — Duty  of  churchwarden — Appeal  as  to 
costs. 

Though  a  church-rate  is  often  made  according  to  the 
assessment  for  the  poors-rate,  it  acquires  no  validity 
from  that  circumstance,  and  the  poors-rate  may  be 
void  and  yet  the  church-rate  good.  A  church-rate 
does  not  require  to  be  upon  the  full  rateable  value, 
it  merely  requires  to  be  just  and  equal.  Yet  the 
acquiescence  of  a  parish  in  the  poors-rate  is  prey 
sumptxoe  evidence  that  a  church-rate  made  upon  the 
same  basis  is  just  and  equal.  The  substantial  in- 
equality which  will  render  a  church-rate  mvalidnwy 
be  either  the  omission  of  property  that  ought  to  be 
rated  or  the  under-rating  some  and  the  over-rating 
others. 

A  church-rate  differs  from  the  poors-rate  in  three 
things :  it  need  not  be  upon  the  net  annual  value  ; 
if  just  and  equal,  it  cannot  be  compounded  for  ; 
and  the  landlords  of  small  tenements  cannot  be 
rated  for  part  thereof  in  lieu  of  the  occupiers. 

The  churchwardens  in  making  a  church-rate,  need  not 
follow  the  poors-rate,  and  should  not  do  so  unless 
satisfied  it  is  just  and  equal;  and  to  make  it 
a  mere  copy  of  the  poors-rate,  may  make  the 
rate  bad. 

The  general  rule  that  no  appeal  can  be  allowed  on 
a  mere  matter  of  costs,  applies  only  where  the 
court  below  fairly  exercised  its  discretion  on  the 
matter  of  costs. 

This  was  an  appeal  from  the  Arches  Court  of  Can- 
terbury. A  cause  of  substraction  of  church-rate  was 
originally  commenced  in  the  Consistorial  Court  of 
Rochester,  by  John  Kemp  and  William  Page  the 
younger,  the  churchwardens  of  the  parish  of  South- 
minster,  in  the  county  of  Essex,  diocese  of  Rochester, 
and  province  of  Canterbury,  against  George  Atten- 
borough,  a  parishioner  and  inhabitant  of  the  said 
parish.  A  libel  was  given  and  admitted  on  behalf 
of  the  churchwardens,  and  an  allegation  was  then 
brought  in  on  behalf  of  the  said  George  Attenborough, 
setting  forth  his  objections  to  the  rate  on  the  ground 
tbat  the  assessment  thereof  was  unjust  and  unequal. 

The  judge  of  the  Consistory  Court  of  Rochester 
having  ordered  this  allegation  to  be  reformed,  an  appeal 
was  entered  to  the  Arches  Court,  and  the  judge  of  that 
court  admitted  the  allegation  with  some  amendments, 
and  retained  the  principal  cause. 

The  learned  judge  (Dr.  Lushington),  in  the  course  of 
bis  elaborate  judgment,  made  the  following  observa- 
tions bearing  upon  the  points  of  law  involved : — "  The 
churchwardens  for  the  parish  of  Southminster,  in  the 
county  of  Essex,  are  Mr.  John  Kemp  and  Mr.  William 
Page.  The  first  article  of  the  libel  pleads,  that  pur- 
suant to  notice  duly  given,  a  vestry  was  called  on  the 
19th  June,  1857,  to  make  a  church-rate — that  an 
estimate  was  then  exhibited ;  that  sundry  amendments 
were  moved  as  to  various  items,  which  amendments 
were  rejected,  and  a  poll  demanded ;  that  a  poll  was 
had  on  the  20th  June,  and  the  result  was,  that  a  rate 
of  3d.  in  the  pound  was  granted  by  a  majority  of  117 
against  25.  The  third  article  pleads,  that  Mr.  Atten- 
borough was  duly  assessed  for  the  house  and  land  in  his 
occupation  at  a  yearly  rateable  value  of  197/1  10*.,  tho 
amount  of  tho  rate  being  2i  9s.  4j<£      The  allegation 
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then  alleges  that  the  rate  has  been  demanded  and  not 
paid,  Mr.  Attenborough  having  been  previously  sum- 
moned before  the  magistrates,  and  declared  that  he 
objected  to  the  validity  of  the  rate.     It  is  farther 
pleaded  in  this  article,   that  Mr.  Attenborough  was 
rightly,  duly,  and  legally  assessed.     I  am  of  opinion 
that,  with  respect  to  the  circumstances  attending  the 
granting  of  this  rate  (I  mean  the  mere  making  and 
granting  of  the  rate  itself)*  the  churchwardens  have 
established  to  my  satisfaction,  that  the  rate  was  duly 
and  legally  made  if  the  assessment  be  found  to  be  just 
and  equal.     I  now  come,  having  briefly  stated  the  con- 
tents of  the  original  proceedings,  to  consider  the  defence. 
The  first  material  statement  is   to  be  found  in  that 
which  was  originally  the  second  article  in  the  de- 
fensive allegation.      It  is  alleged,   and  the  fact  is 
admitted,  that  this  rate  was  made  according  to  the 
assessment  for  the  poors-rate.     In  the  St.  Neofs  case 
I  entered  very  much  nt  large  into  the  considerations 
which  might  arise  from  making  a  church-rate  according 
to  the  poors-rate.    I  do  not  deem  it  necessary  to  repeat 
those  observations  at  length.     1  shall  content  myself 
with  stating  the  substance  of  them.     First,  a  church- 
rate  acquires  no  validity  by  being  in  conformity  with 
the  poors-rate.     The  statute  which  directs  the  mode  in 
which   a  poors-rate   should   bo  made  is  silent  as  to 
church-rate.        Secondly,   a  poors -rate  being     laid 
upon  nearly  the  same  properties  as  a  church-rate,  and 
almost  always  for  a  much  larger  amount,  the  acquies- 
cence   of  a    parish  in  such    a    poors-rate  furnishes 
presumptive  evidence  that  the  rate  has  been  justly  and 
equitably  made,  and,  consequently,  that  a  church-rate 
made  on  the  samo  basis  is  made  upon  a  just  and  equal 
assessment.  Thirdly,  that  a  poors-rate  may  be  illegal  and 
void  by  the  provisions  of  the  statute,  and  yet  a  church- 
rate  made  on  the  same  assessment  may  be  valid.    This 
position  requires  some  explanation.    The  statute  enacts 
that  a  poors-rate  shall  be  made  according  to  the  full  rate- 
able value,  and  declares  that  if  not  so  made  such  poors- 
rate  shall  be  null  and  void.  There  is  no  statute  to  govern 
church-rates.     If  a  church-rate  be  just  and  equal  as 
upon  a  moiety  of  the  rental  throughout  the  parish,  it 
would  be  valid,  though  a  poors-rate  so  made  would  be 
by  the  statute  invalid.    Fourthly,  I  have  said  the  ac- 
quiescence in  a  poors-rate  furnishes  a  presumption  in 
favour  of  a  church-rate  made  on  the  same  basis,  and  so 
it  does,  and  also  for  another  reason,  because  the  pre- 
sumption is  that  the  law  has  been  complied  with,  and 
the  law  requires  an  equal  assessment.  But  this  presump- 
tion may  be  rebutted  by  circumstances  and  by  evidence. 
A  statute  is  not  always,  as  we  well  know,  strictly  obeyed, 
and  in  the  case  of  poors-rates  it  is  very  often  violated. 
Reverting  to  the  allegation,  the  next  averment  is,  that 
the  assessment  is  unequal  and  unjust.    Now,  if  the 
assessment  be  substantially  unequal,  it  must  be  unjust 
and  illegal.    That,  then,  is  the  issue  which  the  Court 
has  to  try.     I  use  the  expressions  "  substantially  un- 
equal," because  perfect  equality  is  utterly  unattainable, 
and  the  law  requires  no  such  impossibility.     I  will 
here  observe  that,  if  there  be  a  substantial  inequality, 
it  matters  not  what  the  cause  of  such  inequality  may 
be,  whether  the  omission  of  property  that  ought  to  be 
rated,  or  the   underrating  some  and  the  overrating 
others.     The  Court  is  bound  to  express  its  opinion 
upon  the  validity  of  the  rute,  and  it  eannot  pronounce 
a  rate  to  be  valid,  which  from  any  cause  is  substan- 
tially unequal.    The  issue,  therefore,  which  I  have  to 
try  is,  not  whether  Mr.  Attenborough    is  correctly 
rated  with  regard  to  the  annual  value  of  the  property 
he  occupies,  but  whether  also  the  other  parishioners 
are  adequately  assessed.     This  is  the  only  mode  in 
which  I  can  treat  this  or  any  other  church-rate  case, 
though  if  I  were  to  try  such  a  case  by  reference  simply 
to  the  rating  of  one  individual,  the  rate  might  be  good 
as  to  one  person  and  bad  as  to  another,  which  cannot 
be.    The  whole  rate  is  valid  or  invalid  m  toto.    The 


Court  must  pronounce  the  rate  to  be  valid  before 
it  can  enforce  It  against  any  one.     It  cannot  take  a  par- 
tial view  of  a  rate,  and,  as  is  well  known,  it  cannot  amend 
it.    But  before  I  approach  the  subject  of  the  evidence  of 
the  unequal  rating,  I  think  it  expedient  to  state  tbo 
difference  which  exists  in  law  between  a  rate  for  the 
poor  and  a  church-rate.      I  shall  do  so  as  briefly  as 
possible.      As  to  the   poor-rate,  no  rate  not  made 
according  to  the  provisions  of  the  statute  of  the  6  &  7 
Will.  4,  c  96,  can  be  valid :  I  leave  out  consideratio&s 
of  mere  matter  of  form.     Such  poors-rate  must  be 
made  upon  the  nett  annual  value  of  the  rent  for  whkh 
the  premises  might  reasonably  be  expected  to  let  from 
year  to  year  free  of  the  charges  enumerated  in  the 
statute.     With  respect  to  church-rates,  the  first  essen- 
tial difference  is,  that  provided  it  be  just  and  equal,  it 
may  be  made  upon  any  assessment  or  estimate  what- 
ever.    Now  it  follows  from  this  essential  difference,  u 
I  have  already  said,  that  a  poors-rate  would  be  invalid, 
but  a  church-rate  nwy  be  valid.      I  will  see  if"  this  » 
so.    Then,  again,  there  is  another  distinction.   The 
owners  of  certain  tenements  may  compound  for  poors- 
rates  as  declared  by  the  2nd  section  of  the  statute. 
And  lastly,  reference  with  regard  to  poors-rate  moat 
be  be  had  to  the  13  &  14  Vict?  which  does  not  apply 
to  church-rates.  That  statute  gives  the  power  of  rating 
the  landlord  for  small  tenements  at  three-fourths,  sod 
other  proportions  of  their  value ;  and  be  it  remembered, 
that  the  Legislature — and  I  should  imagine,  for  via 
reasons — have  confined  that  statute  in  its  operation  to 
poor-rate  and  highway-rate.     Such  being  the  state  of 
the  law,  let  me  consider  the  duty  of  the  churchwardens 
in  making  a  church-rate.     They  should  bear  in  nriud 
that  they  are  bound  to  take  pains  to  make  the  chnreh- 
rate  just  and  equal,  that  there  is  no  authority  which 
justifies  them  simply  making  the  rate  according  to  the 
poors-rate ;  that  there  is  no  legal  rule  whatever  which 
enables  them  to  say,  "  I  have  made  this  rate  sccordinf, 
to  the  poors-rate,  therefore  it  most  be  deemed  a  valid 
church-rate."    At  the  same  time,  as  I  said  before,  the 
presumption,  under  ordinary  circumstances,  is  infsTeer 
of  the  poor-law  assessment  acquiesced  in-,  but  that 
presumption  alone  will  not  do,  and  they  ought  to  re- 
member the  heading  of  the  rate,  and  it  is  their  duty  te 
be  satisfied  before  they  adopt  a  poors-rate  as  a  baas  for 
a  church-rate,  that  the  poors-rate  itself  is  a  just  assess- 
ment    I  will  not  read  the  declaration  over  again,  bet 
that  declaration  states  clearly  and  correctly  what  the 
duty  of  churchwardens  is  in  a  matter  of  this  descrip- 
tion ;  and  I  would  that  the  churchwardens  in  this  case, 
who  seem  to  have  taken  great  pains  in  order  to  make 
a  valid  rate,  had  availed  themselves  of  the  assisting 
of  a  person  exceedingly  well  qualified  to  pre  gooi 
advice ;   I  mean  Mr.  Veley,  from  his  knowledge  of 
Church-rate  law.     I  would  that,  instead  of  having  een- 
snlted  him  only  as  to  the  mere  form  of  making  a  rata, 
they  had  advised  with  him  as  to  that  which  is  of  in- 
finitely more  real  importance — the  justness  of  the  bast 
upon  which  this  assessment  was  to  be  founded.    Kow, 
therefore,  several  things  follow  from  this,  and  the  judg- 
ment I  am  about  pronouncing  may,  when  it  comes  to 
be  made  public,  and  be  known  in  various  other  parishes 
so  far  as  I  can  entertain  a  humble  hope,  prevent  sane 
of  the  confusion  which  is  constantly  occurring.   The 
churchwardens  must  remember  that  the  church-rate 
connot  lawfully  be  a  mere  copy  of  the  poors-rate  assess- 
ment, for  in  chnrch-rate  there  can  be  no  compounding; 
every  one  in  strictness  ought  to  be  rated,  though,  an& 
circumstances,  the  churchwardens  may  be  excused  froffl 
attempting  to  enforce  a  rate  upon  the  very  poor. 

Passing  over,  then,  a  great  deal  that  might  he  s*» 
upon  the  question  of  the  injustice  of  the  rate,  1st  ne 
briefly  advert  tp  the  judicial  decisions  which  hate 
taken  place  upon  the  question.  I  hope  that  in  n/ 
search  I  have  not  omitted  any  that  can  have  the  least 
important  bearing  upon  it;  but  there  are  ver/fc** 
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With  reference  to  judicial  decisions  there  are  not  more 
than  two  or  three  cases  which  have  been  adverted  to 
as  to  the  adoption  of  a  poor-rate  assessment  to  fonnd 
.a  church-rate.  They  afford,  therefore,  very  little  as- 
sistance indeed  towards  the  decision  of  such  a  case  as 
this,  and  in  fact  those  cases  state  no  proposition  what- 
era,  admitting,  as  I  think,  of  denial,  and  are  utterly 
useless  for  the  decision  of  this  case.  In  Lamb  and 
Simpson  v.  Weall,  4  Hagg.  100,  a  judgment  of  Sir 
John  Nicholl,  and  to  his  judgments  I  pay  very  great 
respect  for  his  knowledge  of  the  law  and  his  great 
accuracy.  What  said  Sir  John  Nicholl?  lie  said, 
"  Primd  facie  the  poors-rate  seems  to  furnish  a  fair 
ground  of  analogy.  It  is  generally  much  higher  than 
a  church-rate,  and  therefore  the  assessment  is  laid  with 
greater  accuracy."  So  far  good.  I  accede  to  that 
proposition  as  I  have  already  done  before,  and  say  that 
it  affords  a  strong  presumption.  -  "But,"  adds  Sir 
John  Nicholl,  "  if  the  poors-rate  is  not  fairly  hid  over 
the  whole  parish,  it  ceases  to  be  a  just  rate."  That 
brings  us  exactly  back  to  the  very  place  in  which  we 
were  before,  namely,  whether  the  poors-rate  be  a 
correct  assessment  or  not.  Then  he  adds,  "  The  ac- 
quiescence of  the  parish  for  some  years  in  this  mode 
of  assessment  is  prima  facie  evidence  of  its  propriety :" 
a  proposition,  I  think,  undoubtedly  true — "  strong  primd 
fade  evidence,"  and  unless  tkatprimdfacie  evidence  was 
rebutted  by  evidence  at  least  as  strong,  the  court  would 
pronounce  in  favour  of  the  rate.  This  I  say  has  not  re- 
lieved me  in  the  slightest  degree  from  the  task  I  have 
to  perform.  In  Lee  and  Parker  v.  Chalcroft,  all  Sir 
John  Nicholl  said  was,  u  The  burden  of  proof  is 
strongly  upon  the  ratepayers;"  and  here  again  I 
agree  with  him,  and  "  that  if  the  case  was  left  in 
reasonable  doubt  it  most  be  decided  against  the  rate- 
payer." Admitting  all  this  to  be  as  I  have  said,  I 
have  already  expressed  my  opinion  that  the  assessment 
of  1859  proves  the  assessment  of  1857  to  be  erroneous 
and  in  some  respects  unequal.  And  I  am  of  opinion 
that  it  is  a  question  of  degree  whether  it  is  in  such  a 
degree  unequal  and  founded  upon  erroneous  principles 
as  to  call  upon  the  court  not  to  enforce  the  rate.  1 
have  read  the  abridgment  which  I  made,  showing 
what  are  the  variations  in  this  church-rate  of  1859, 
-and  I  cannot  reconcile  it  to  my  mind  to  say  that  these 
are  unimportant  variations  upon  the  correct  scale.  I 
-cannot  think  that  45  per  cent.,  in  one  instance  50,  in 
others  30  and  40,  and  that  within  a  period  of  two  years, 
are  other  than  substantial  variations.  Being  therefore 
of  this  opinion,  that  a  substantial  inequality  is  proved, 
and  that  by  reference  to  an  assessment  which  cannot 
admit  of  dispute,  and  which  assessment  has  been 
adopted  and  sanctioned  by  the  churchwardens  and 
parishioners  for  making  a  church-rate  of  lOdL  in  the 
pound ;  I  feel  myself  compelled  to  say  that  I  cannot  pro- 
nounce a  decree  in  favour  of  a  rate  with  such  gross  ine- 
qualities. The  assessment  is  manifestly  founded  upon  an 
imperfect  and  unequal  basis  ;  and  if  an  unequal  basis, 
then  it  is  no  longer  consistent  with  justice.  I  cannot 
conclude  this  judgment  without  making  a  few  observa- 
tions upon  the  state  of  the  law.  With  respect  to  the 
poors-rate,  the  Legislature  spares  no  pains.  They  have 
afforded  every  facility  for  its  being  made  upon  a  just 
and  equitable  basis.  Statutes  direct  upon  what  basis, 
and  according  to  what  rules  poor-rates  shall  be  made. 
The  most  ample  opportunity  is  given  to  individuals 
overrated  to  obtain  facile  and  cheap  redress,  and  the 
means  of  correction  are  certain  and  speedy.  Now,  look 
to  church-rates :  they  have  existed  from  time  imme- 
morial. All  the  circumstances  and  relations  of  the 
country  have  undergone  a  change.  Save  the  53rd  of 
£eo.  3  as  to  th|  collection  of  church-rates  where 
the  validity  is  not  disputed,  not  one  statute  has  passed 
facilitating  the  making  of  a  legal  church-rate ;  not  one 
statute,  allowing  a  just  opportunity  to  individuals  to 
complain   and  obtain  redress  for  the  overrating  or 


affording  any  remedy  where  the  demand  was  just,  save 
the  cumbrous  and  obsolete  proceeding  of  the  Ecclesias- 
tical Court.  In  such  state  is  the  law  which  I  have  to 
administer.  Hence  such  suits  as  this,  which  I  will  not 
characterise,  save  to  declare  my  opinion,  that  if  church- 
rates  are  to  be  maintained,  there  ought  to  be  afforded  the 
means  of  doing  justice,  a  rule  on  which  the  assessment 
should  be  founded,  means  to  correct  that  assessment, 
and  an  expeditious  and  cheap  mode  of  recovering  the 
rates.  I  attribute  no  moral  blame  to  the  church- 
wardens. They  followed  in  the  steps  of  those  who 
preceded  them ;  but  they  have  not  fulfilled  the 
requirements  of  the  law.  They  have  thought  it  was 
a  mere  matter  of  course  to  adopt  the  poors-rate. 
Now,  hear  what  Bailey,  B.  says :  "  In  making  church- 
rates  ''  (reported  9  B.  &  C),  "  the  making  of  church- 
rates  is  an  act  requiring  judgment  and  discretion, 
affecting  the  property  of  others."  The  churchwardens 
have  not  verified  the  declaration  prefixed.  They  have 
taken  no  pains  at  all,  and  know  nothing  of  the  justice 
or  injustice  of  the  assessment  I  cannot  pronounce 
for  the  rate.  Now,  as  to  the  question  of  costs.  The 
general  and  almost  universal  rule  is,  that  costs  should 
follow,  and  be  granted  to  the  successful  party,  and  it 
is  a  rule  that  I  should  be  reluctant  to  depart  from, 
especially  where  the  matter  in  dispute  is  of  such  small 
value,  except  upon  the  soundest  reasons.  But  costs 
are  in  the  discretion  of  the  court,  and  I  must  look  to 
the  conduct  of  all  parties,  before  I  determine  how  I 
will  deal  with  them.  Now,  I  look  to  the  meeting 
when  this  rate  was  made  in  June  1857,  and  I  do  not 
find  that  upon  that  occasion,  any  one  of  the  pa- 
rishioners, Mr.  Attenborough  who  was  present,  or  any 
one  else,  objected  to  the  adoption  of  the  poors-rate.  I 
think  it  would  have  been  but  consistent  with  candour 
and  fair  dealing,  if,  intending  to  object  to  this  rate 
upou  the  grounds  of  the  inequality  of  the  poors- rate, 
which  was  then  to  be  taken  as  a  basis  for  the  rate,  that 
declarations  had  then  been  made,  when  the  church- 
wardens might  have  considered  the  position  which 
they  were  in,  when  they  might  have  corrected  any 
mistake,  and  when  the  rate  might  have  been  made, 
perhaps,  on  a  sounder  basis.  If  a  party  will  lie  by, 
and  will  oppose  a  church-rate,  upon  what,  I  believe, 
are  manifest  grounds — opposition  to  all  church-rates 
whatever — and  afterwards  base  his  defence  on  an 
inequality  which  he  might  possibly  have  corrected  at 
the  time,  in  my  judgment  it  is  not  a  case  for  costs,  and 
I  shall  make  no  order  as  to  costs. 

Sir.  Attenborough  appealed  from  this  judgment  to 
her  Majesty  in  Council,  as  regarded  the  question  of 
costs. 

Deane,  Q.C.  for  the  app. 

Timss,  Q.C.  for  the  reaps.,  was  not  called  upon. 

Turner,  L.J. — Their  Lordships  do  not  think  it 
necessary  in  this  case  to  hear  counsel  for  the  resps. 
They  do  not  wish  to  lay  it  down  as  a  general  rule  that 
in  no  case  will  an  appeal  lie  in  respect  of  costs 
alone ;  because  there  may  be  cases  where  no  discretion 
has  been  fairly  exercised  upon  the  question,  and  where 
the  decision  of  the  court  has  proceeded  upon  mistake 
or  misapprehension.  Their  Lordships,  therefore,  do 
not  think  that  any  general  rule  can  be  laid  down  which 
is  applicable  to  cases  of  that  description  ;  these  cases 
their  Lordships  desire  to  leave  untouched.  But  when 
there  has  been  a  bona  fide  case,  and  discretion  exercised 
on  the  part  of  the  judge,  then  their  Lordships  have  no 
hesitation  in  stating  their  opinion  that  in  such  cases  no 
appeal  will  lie  as  to  costs.  Here  the  learned  judge, 
with  respect  to  the  question  of  costs,  weighed  the 
reasons  on  both  sides  with  due  deliberation.  He  con- 
sidered on  the  one  hand  that  the  churchwardens  fol- 
lowed the  course  adopted  by  their  predecessors,  and 
on  the  other  that  the  present  app.  was  present  at  the 
time  when  the  original  church-rate  was  made,  and 
took  no  objection  on  the  ground  of  the  church-rate 
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Wing  founded  upon  the  poor-rate.  It  is  manifest, 
therefore,  that  the  question  met  with  all  proper  con- 
sideration on  the  part  of  the  learned  judge.  Their 
Lordships  do  not  see  any  ground  whatever  for  differing 
from  him  in  the  discretion  which  he  has  exercised, 
-even  if  that  discretion  were  a  question  for  their  con- 
sideration. But  they  think  it  is  not  a  question  for 
their  consideration  whether  that  discretion  was  well  or 
ill  exercised,  if  it  was  bond  fide  exercised  after  due  de- 
liberation. Their  Lordships,  therefore,  must  advise 
lier  Majesty  to  dismiss  this  appeal  with  costs. 

Decree  affirmed  with  costs. 

App.'s  proctor,  Crosse. 

Beeps',  proctor,  PuckU. 

V.  C.  WOOD'S  COURT. 

Reported  by  W.  H.  Bsanrrr,  Esq.,  Barrlster-at-Law. 

March  8  and  12. 
Frend  v.  Dekmett. 
Contract  —  Board   of  health — Rates  —  Concurrent 
jurisdiction— Specific  performance. 

A  board  of  health  hat  no  power  to  enter  into  a  con- 
tract which  can  bind  the  rates  of  the  particular 
district,  unless  such  contract  is  made,  and  the  en- 
gagements therein  contained  entered  into,  imthemode 
prescribed  by  the  Act  of  Parliament. 
A  court  of  equity,  equally  with  a  court  of  common 
law,  has  jurisdiction  to  adjudicate  upon  the  validity 
of  such  contract. 

The  object  of  this  suit  was  to  obtain  specific  per- 
formance of  a  contract  entered  into  by  the  pit.  with 
the  Worthing  Local  Board  of  Healthy  for  the  drainage 
of  Worthing. 

It  appeared  that  the  Board  of  Health  of  Worthing 
had,  some  time  ago,  entered  into  a  contract  with  one 
Dowell,  for  a  portion  of  the  drainage  of  the  town  and 
the  construction  of  certain  works  in  connection  there- 
with. The  works  were  discontinued  by  Dowell,  and 
•the  pits.,  in  Nov.  1856,  made  a  tender  for  executing 
the  drainage  required  to  complete  the  works  upon  cer- 
tain specified  terms.  The  contract  was  entered  into 
on  the  part  of  the  local  board  of  health  by  a  resolution, 
not  under  seal,  and  not  in  accordance  with  the  pro- 
visions of  the  Public  Health  Act  1848,  sect.  85.  But 
it  appeared  that  the  deft.,  the  clerk  to  the  board,  had 
prepared  a  draft  contract,  and  in  Dec.  1856  sent  it  to 
the  pits,  for  their  perusal  and  approbation,  and  that 
they  never  returned  the  draft,  although  requested  so  to 
do,  which  was  the  reason  why  the  contract  was  never 
-executed  in  accordance  with  the  provisions  of  the 
Public  Health  Act  1848. 

The  pits,  were  urged  to  commence  operations  by  the 
-deft.  Dennett,  the  clerk  to  the  board,  and  in  Dec.  1856 
they  proceeded  with  the  unfinished  works.  During 
the  progress  of  the  works,  the  local  board  paid  to 
the  pits,  from  time  to  time  various  sums  of  money, 
«s  the  engineer,  Mr.  Robert  Bawlinson,  certified  the 
pits,  to  be  entitled  to  receive  them. 

Differences  very  soon  arose  between  the  parties  as  to 
■the  works,  the  pits,  complaining  that  the  sewers  had 
not  been  kept  clear  of  water  by  the  board  of  health, 
pursuant  to  their  alleged  undertaking.  Upon  the 
completion  of  the  works  these  differences  were  re- 
ferred to  Mr.  Bobert  Bawlinson,  C.E.,  in  accordance 
with  the  terms  of  the  draft  contract  which  had  been 
prepared  though  never  executed,  and  Mr.  Bawlinson, 
on  4th  Oct.  1857,  certified  that  there  was  a  final 
balance  due  to  the  pits,  of  128/.  18s.  9d  in  full  of  all 
demands,  which  was  immediately  paid  by  the  board. 
By  this  certificate  Mr.  Bawlinson  disallowed  the  claims 
set  up  by  the  pits,  by  their  action  at  law  and  by  their 
bill  in  equity. 

In  Nov.  1857  the  pits,  commenced  an  action  against 
the  local  board  of  health  to  enforce  their  oontract,  and 


to  obtain  damages  for  its  nonperformance  by  the  defts. 
The  defts.  put  in  issue  the  validity  of  the  contract,  and 
the  Court  of  G.  B.  held  that  the  board  of  health  had  no 
power  to  bind  the  rates  unless  by  contracts  entered 
into  by  the  modes  prescribed  by  sect  85  of  the  Public 
Health  Act  1848. 

The  pits,  having  failed  at  law,  filed  their  bill  praying 
specific  performance  of  the  contract,  and  that,  if  neees- 
sary,  the  defts.  might  be  ordered  to  execute  a  formal 
contract  under  the  seal  of  the  board. 

Bolt,  Q.C.  and  Kitgdon  for  the  pits. 

Sir  B.  Cairns,  Q.C.  and  Nugent  for  the  defts. 

The  cases  cited  were  Kirk  Y.Bromley  Union,*  PhflL 
640 ;  Nixon  v.  Toff  Vols  Railway  Company,  7  Hare. 
136;  and  Ambrose  ▼.  Guardians  of  Poor  of  Dunmou 
Union,  9  Bear.  508. 

The  Vick-Chabtcbixob  said: — I  cannot  deride  in 
favour  of  the  pits,  in  this  esse.  The  deft.  Mr.  Dennett 
represents  the  local  board  of  health,  and  the  local  board 
of  health  has  power  to  tax  the  inhabitants  of  a  esrtam 
district  for  certain  purposes  in  a  certain  way.  1st 
case  has  been  tried  at  law  upon  this  question,  and  it 
seems  to  me  that  it  is  vary  difficult  to  point  out  soy 
distinction  between  what  ought  to  regulate  a  court  of 
equity  and  a  court  of  law  upon  this  point.  The  Act  of 
Parliament  points  out  aosrtain  mode  in  which  contracts 
should  be  made.  It  is  not  a  question,  of  seal  only,  but 
a  number  of  points  which  must  be  considered  imporUat 
for  those  who  are  to  be  affected  by  the  contract.  la 
truth,  the  board  of  health  is  without  power  to  eater 
into  any  contract  which  can  bind  the  rates,  unless  thty 
execute  the  engagement  in  the  manner  in  which  the 
Act  prescribes.  The  section  of  tho  Act  in  the  fait 
place  says  that  the  contract  shall  be  under  seal  if  it 
exceed  10L  Then  it  is  provided  also  that,  before  con- 
tracting, the  board  shall  have  an  estimate  of  the  pro- 
bable expense,  and  it  is  provided  also  that  before  say 
contract  to  the  amount  of  100J.  and  upwards  fcentans* 
into,  ten  days*  public  notice  shall  be  given— «ot  by 
any  means  an  unimportant  provision  expressing  the 
nature  and  purpose  thereof,  and  inviting  tenders  for  tas 
execution  of  the  same,  and  the  local  board  are  to 
require  and  take  sufficient  10001117  for  the  per- 
formance of  the  same.  Now,  in  this  *>*«.& 
does  not  appear  that  any  one  of  these  formshtisi 
has  been  complied  with  in  the  case  of  Mr.  Dowell.  If 
the  question  in  dispute  on  the  contract  itself  wne 
independent  of  the  preliminary  question,  I  should  have 
been  very  willing  to  have  seen  my  way  to  a  deoiatoa 
in  favour  of  the  pit.  if  I  could  possibly  hove  dene  so, 
and  I  began  at  first  to  consider  how  Car  one  could  best 
DowelTs  contract,  assuming  it  to  be  entered  into  with 
all  the  formalities  requisite  having  been  complied  with, 
as  simply  finished  by  this  gentleman  the  pit. ;  but  that 
would  not  answer  the  pit.  s  view,  because,  he  ssvs, 
Dowell  tendered  at  a  sum  which  made  bun  fisiL  He 
sent  in  a  tender  at  the  time,  but  he  says  it  was  not  ia 
the  same  terms  as  DoweU*s  was— thst  is,  ss  to  pay- 
ment. Fiirth«rthantha^theplt.sayV4Th«rekanothsr 

very  important  item  of  the  contract  upon  whim  I 
insisted  I  must  be  in  a  better  condition  than  Dowell— 
that  whereas  he  only  had  a  oontract  with  the  board 
that  they  would  free  the  sewer  of  water,  buteompW 
with  a  condition  that  they  were  not  to  be  liable  to  aay 
damage  to  the  trenches  in  any  respect,  I  said  tbsy 
were  to  keep  it  free  from  water,  and  were  to  be  fish* 
for  any  damage  ;n  and  the  bulk  of  hisclshn,  now  to  the 
extent  of  2501.  against  the  board  of  health,  is  for 
damage  in  not  doing  that  which  he  says,  by  the 
contract  entered  into  between  them  m^  Jun^thsy 
were  bound  to  do,  as  varied  and  datissgusw 
from  Dowell's  contract.  The  result  would  ee, 
if  I  decided  in  favour  of  the  plt^  that  the  rate- 
payers would  be  bound  by  a  contract  not  made  by  ad- 
vertisement, not  complying  with  all  the  requisite  selsn- 
nities,  and  more  than  solemnities,  becaased  sdvertsssg 
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and  tenders  are  things  of  substance  not  mads  in  that 
mode  in  which  the  Act  of  Parliament  says  alone  they 
were  to  be  bound,  and  that  was  the  ground  of  the  de- 
cision in  the  court  of  law.    That  seems  a  substantial 
ground,  going  far  beyond  the  formality  of  seal,  which 
this  court  is  bound  to  attend  to  quite  as  much  ss  a  court 
of  law.    The  Chief  Justice  at  first  expressed,  with  a 
good  deal  of  warmth,  his  objecting  during  the  opening 
of  the  argument  to  this  sort  of  resistance  relying  upon 
the  want  of  compliance  with  the  formalities  of  the  Act 
Bot  the  counsel  proceeded  with  their  argument,  and 
then,  further  on,  the  Chief  Justice  says,    "You  may 
say  that  their  power  to  bind  the  rate  arises  entirely 
from  the  Act  of  Parliament,  and  that  unless  they  ob- 
serre  the  Act  of  Parliament  they  cannot  bind  the 
rates."    Then  the  counsel,  proceeding,  says,  "  Exactly 
so;  and  on  these  grounds  it  is  submitted  that  the 
roles  must  be  absolute  to  enter  a  verdict  for  the  defts." 
Then  the  Chief  Justice  says:  "This  rule  must  be 
made  absolute,  a  conclusion  which  I  regret  to  come  to. 
The  object  of  this  action  is  to  make  the  rates  liable  by 
means  of  an  action  against  the  clerk  of  the  board.  Now 
the  power  of  the  local  board  to  enter  into  contract, 
so  as  to  bind  the  rates,  is  entirely  the  creature  of  the 
statute ;  and  the  statute  having  prescribed  a  mode  by 
which  these  contracts  are  to  be  made,  that  I  think  is 
•part  of  the  power  given ;  and  the  board  of  health  has, 
as  it  seems  to  me,  no  power  to  bind  the  rates  unless  by 
contracts  entered  into  by  the  mode  pointed  out  by  the 
Act,  and  in  this  view  Mr.  Field's  argument  is  very 
powerful."    Williams,  J.  says :  u  This  Act  of  Parlia- 
ment publicly  says  that  persons  dealing  with  these 
bodies  can  only  do  it  in  a  particular  way.    That  has 
not  been  done  here.  I  am  therefore  of  the  same  opinion 
with  the  Lord    Chief  Justice/'      Willes,  J.   says : 
"It  has  teen  argued  on  the  85th  section  that  it  gave 
only  a  mode  of  entering  into  a  contract;  but  that  is 
not  so,  for  the  first  time  it  gives  these  bodies  a  power 
of  binding  the  rates  which  did  not  exist  before.  There- 
fore, according  to  the  usual  rule,  the  enactment  must 
bo  strictly  pursued."    Now,  every  one  ef  these  observa- 
tions is  just  as  forcible  here  as  in  a  court  of  law.    If 
you  find  that  the  ratepayers  are  only  to  be  bound  in  a 
given  way,  and  more  especially  if  you  find  it  is  not 
simply  a  question  of  common  seal,  but  whether  they 
are  to  be  bound  by  a  contract  entered  into  without 
advertisements,    and  without   tenders,    and  without 
estimates,  the  question  is  whether  this  court  would 
say  that  they  are  to  be  bound  by  that,  the  work 
itself  having  been  done.  Of  course  I  expected  the  coun- 
sel for  tho  pit.  would  say,  and  he  pnt  it  very  properly, 
what  would  this  court  be  disposed  tossy  if  the  whole  work 
had  been  done,  and  there  bad  not  been  a  farthing  paid  ? 
In  that  particular  point  of  view,  all  one  can  say  on  such  a 
subject  is,  that  the  contractor  might  possibly,  for  aught 
I  know,  have  a  remedy  against  the  individuals  who 
contract  with  him,  or  he  might  not,  according  to  the 
form  hi  which  he  made  the  contract    But  tins  court 
would  find  great  difficulty,  as  it  seems  to  me,  in  saying 
that,  if  done  as  against  the  ratepayers,  who  are  the 
persona  here  represented  by  the  deft,  without  tender 
and  without  any  of  those  solemnities  which  are  re- 
quired by  the  Act,  independently  of  the  seal,  they  could 
be  made  liable  in  consequence  of  the   work  having 
been  so  done  by  a  decree  of  this  court.    But,  at  the 
same  time,  I  do  not  forget  the  class  of  cases  in  which 
even  the  public  have  been  held  bound.    There  is  a 
class  of  cases  in  which  tho  Attorney-General  has  been 
held  bound  by  acquiescence.    That  was  well  considered 
in  the  case  of  The  Attorney-General  v.  The  Sheffield 
Gag  Conrmnert  Company,  and  in  the  case  of  The 
Attorney-General  v.  Johnson,  in  which  it  was  held 
that,   at   all  events,  to   the  extent  of  laches    and 
acquiescence,  the    public   could  be  bound  and    the 
Attorney-General  could  be  bound  as  regards  the  public, 
by  a  certain  degree  of  laches  or  acquiescence.    Here 


the  lightest  case  that  is  put  is  a  simple  case  of  money 
demand  against  a  body  of  this  description  with 
reference  to  work  which  is  said  to  nave  been 
executed  for  their  benefit  At  present  my  feeling 
is,  that  I  should  have  the  same  difficulty  even  it 
the  whole  had  been  done,  and  nothing  paid  for  it, 
which  I  have  now  that  the  bulk  has  been  done ;  and  it 
is  only  a  question  of  what  is  now  to  be  paid  for  a  small 
amount  There  is  a  difficulty  in  seeing  what  right  this 
court  would  have  to  say  that,  in  consequence  of 
acquiescence,  these  persons  could  be  bound  to  consent 
to  the  levying  a  rate  for  the  purpose  of  reimbursing 
the  contractor,  who  had  done  the  work  according  to 
the  terms  of  the  contract  so  entered  into.  Whether  or 
not  one  would  find  a  way  to  do  justice  in  the  best 
mode  that  could  be  done  in  such  a  state  of  circum- 
stances I  will  not  stop  now  longer  to  consider,  feeling, 
that  the  difficulty  would  be  very  considerable  even  in 
such  an  extreme  state  of  things  as  I  have  suggested. 
But  the  difficulty  is  much  greater  with  reference  to  the 
case  before  me.  The  difference  here  is  simply  this — 
the  work  has  been  done,  and  the  work,  with  the  excep- 
tion, I  think,  of  the  timber,  has  really  been  paid  for 
according  to  the  contract  It  is  a  question  whether 
there  was  not  something  left  undone  by  the  contracting 
parties  for  which  they  are  liable  in  damages.  The- 
question  raised  is  this— not  whether  you  have  not  paid 
us  (except  a  question  about  the  amount  of  timber  that 
may  be  left  in  the  trenches),  but  having  entered,  as 
the  pit  says,  into  a  contract  by  which  you  were 
bound  to  keep  this  main  sewer  free  from  water,  in  con- 
sequence of  your  not  doing  so,  the  work  became  more  ex- 
pensive than  it  otherwise  would  have  been,  and  I  have 
suffered  damage  in  respect  of  that  which  I  now  claim 
to  be  paid  for.  There  is  no  provision  in  the  contract 
that  in  the  event  of  your  not  doing  it  you  are  to  pay  a 
specified  sum,  but  having  been  paid  for  my  contract,  I 
want  to  make  the  ratepayers  liable  for  the  damage* 
which  has  accrued  from  one  portion  of  the  contract  not 
having  been  fulfilled.  That  is  an  exceedingly  different 
case.  But  further  than  that  I  think  the  contract  is 
hardly  brought  so  high,  because  it  stands  thus  in  the 
absence  of  all  evidence  on  the  one  side  or  on  the 
other.  The  agreement  is  to  do  it  according  to  Mr. 
Dowell's  specification ;  that  is  the  agreement  which  the 
pit  insists  upon.  Then  besides  that,  these  words  are 
added— the  board  are  to  pay  such  and  such  a  sum  of 
money,  the  works  to  be  completed  within  six  months 
from  the  commencement,  and  "  the  existing  sewers  or 
drains  to  be  kept  clear  of  water  by  the  boaid.  That 
is  how  it  stands.  Now  neither  side  denies  that  Dowell's- 
contract,  except  so  far  as  it  may  be  varied  by  that,  is 
embodied  in  the  agreement  In  Dowell's  contract  there 
were  two  very  distinct  matters:  the  one  that  the  con- 
tractor was  to  keep  his  new  works  free  from  water;  but 
the  other  was  that  the  board  were,  as  soon  as  tho 
sewage  pumps  were  sent,  to  free  the  existing  sewers 
from  water,  and  the  contractor  might  then  drain  any 
trenches  in  which  he  was  at  work  into  such 
sewers,  "but  the  board  will  not  be  responsible 
for  damage  or  otherwise  in  such  trenches."  As  scen- 
es the  pumps  are  set,  Dowell's  contract,  it  is  said 
by  the  pits.'  counsel,  is  an  unintelligible  contract  to  a 
certain  extent — namely,  that  they  contract  to  do  that, 
and  say  they  will  not  be  liable  for  any  damage  which 
may  result  from  its  not  being  done.  At  all  events, 
this  is  the  contract  that  Dowell  was  content  to  enter 
into,  neither  does  it  seem  to  me  so  extremely  insensible 
because  it  might  give  this  right"-"  I  cannot  begin  my 
work,  you  cannot  have  any  damages  against  me  for  not 
performing  the  work,  because  I  cannot  do  it,  you  not 
having  performed  your  part  of  the  contract."  That  is 
one  way  in  which  he  might  assert  his  right ;  but  the 
board  say,  "  You  shall  not  assert  your  right  in  the 
shape  of  damages  if  you  choose  to  work.**  That  might 
very  well  be  their  reason.    It  was  a  new  engine.    The 
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contract  says,    "  When  the  sewage  pomps  are  set.n 
It  seems  they  were  about  to  set  a  new  engine,  and  they 
might  well  say,   "  We  engage  to  free  the  water,  hat 
we  do  not  intend  to  make  ourselves  liable  in  the  event 
of  any  damage  by  flooding  or  otherwise  to  the  trenches." 
Then  the  question  is,  whether  these  words,  "  the  exist- 
ing sewers  or  drains  to  be  kept  clear  of  water  by  the 
board,'*  coupled  with  the  engagement  to  act  entirely 
under  Dowell's  contract,  supersede  that  last  clause.     It 
might  have  been  argued  that  they  were  inconsistent 
with  it,  if  you  had  not  fonnd  the  identical  clause  that 
is  put  in  conjunction  with  that  clause.     It  might  be 
open  to  argument  to    say.   "  If    I    stipulate   that 
you  are  to  keep  the  thing  clear  of  water,  yon  must 
be  answerable  for   damages,"    if  you  did  not   find 
in  the  contract  itself  that  there    is    that    identical 
contract,  and  that  they  did  stipulate  to  keep  them  free 
from  water,  and  did  not  make  themselves  answerable 
for  damages.    Why  are  you  to  say  that  that  proviso 
is  not  to  be  tacked  on  to  this — "  The  existing  B3wera 
or  drains  to  be  kept  clear  of  water  by  the  board  ?" 
The  pit.  to  a  certain  degree  feels  that,  no  doubt.     I 
have  not  the  least  doubt  myself  that  he  is  saying 
what  he  believes  to  be  true,  but  he  is  contradicted  by 
the  other  persons  who  were  present.    That  might  have 
been  his  intention ;  but  the  question  is,  whether  he 
sufficiently  expresses  that  intention.    He  says, i(  My  in- 
tention was  to  cut  out  the  two  clauses  of  the  agree- 
ment*—the  one  that  I  was  to  be  obliged  to  keep  the 
trenches  dry ;  and  also  to  cut  out  the  clause  that  you 
were  not  to  be  liable  for  damage."    That  is  what  he 
says.     But  the  three  persons  who  were  present  say 
that  not  a  word  of  that  kind  was  said.     One  of  them 
says :  "  I  made  a  memorandum  of  what  did  pass,  and 
it  does  not  contain  any  such  entry ;  I  showed  that  to 
the  gentleman  at  the  time,  and  he  did  not  make  any 
remark  upon  it  ;H  so  that  you  have  to  read  the  two 
agreements  together.    It  is  rather  ef  very  considerable 
doubt  whether  one  would  be  able  to  come  to  any  con- 
clusion in  favour  of  the  pit.  even  upon  his  own  view, 
if  the  whole  matter  were  open  now  upon  that  part  of 
the  case.     But  I  make  this  further  observation.     It 
results  in  a  claim  for  damage— not  for  any  benefit  done 
by  him  in  respect  of  works  beyond  what  he  was  bound  to 
do ;  but  he  Bays,  *'  I  have  in  doing  this  work  been  put 
to  more  expense  than  I  should  have  been,  and  I  want  to 
fasten  that  upon  the  ratepayers."     It  seems  to  me,  for 
the  reasons  given  by  the  learned  judges,  that  it  was 
intended  the  ratepayers  should  have  all  the  benefit  of 
notice,  and  so  on,  and  that  I  cannot  fix  them  with  the  con- 
sequences of  this  alleged  damage  in  respect  of  this  breach 
of  the  contract  in  a  case  in  which  the  contract  has  not 
been  made  in  a  form  by  which  they  might  reasonably 
be  expected  to  be  bouud.     There  is  the  other  claim 
about  the  timber,  which  is  a  claim  to  be  paid  for  things 
actually  furnished.    There  is  nothing  here  in  the  shape 
of  fraud    alleged — it    is    nothing   like    the    case  of 
Macintosh  v.  The  Great  Western  Railway  Company. 
It  stands  thus :  There  is  a  dispute  upon  the  effect  of 
the  contract.     Tho  contract  with    Dowcll    is,   that 
wherever  timber  is  put  in  by  the  order  of  the  engineer  or 
the  surveyor,  then  you  are  to  be  paid  for  that  timber 
if  it  is  left,  unless  the  engineer  or  surveyor  certifies 
that  it  was  from  your  fault  that  it  was  left.     I  rather 
agree  with  Air.  Bolt :  he  says  it  does  nof  turn  upon 
whether  they  gave  the  order  to  put  that  timber  in.     I 
do  not  find  a  dispute  that  timber  in  certain  specified 
places  was  necessary.     There  is  no  certificate  that  this 
was  not  necessary,  therefore  I  presume  it  was  considered 
on  all  sides  to  be  necessary.     But  they  raise  a  question 
upon  the  effect  of  the  contract,  whether  the  fact  that 
he  was  to  have  higher  prices  in  certain  specified  places 
did  or  did  not  include  a  higher  price  in  conseqnenco  of 
timber  being  necessary,  and  therefore  was  not  provided 
for  under  Dowell's  contract.  If  it  rested  upon  JJowell'* 
contract  alone,   for  the  reasons  for  which  I  say,   it 


appears  to  me  the   pit  would  have  a  difficulty  ia 
saying  that  his  debtors  had  varied  the  contract;  I 
should  rather  have  been  inclined  to  say  that  no  refer* 
ence  being  made  to  the  contract,  the  contract  would  not 
be  superseded,  and  it  would  rest  upon  DewelTs  centra*. 
[Sir  Hugh  Cairns. — Your  Honour  has  not  heard  w 
upon  the  construction  of  this.]   That  would  be  my  im- 
pression, but  there  is  no  question  of  fraud  at  aU,  and 
it  comes  back  to  the  contract,  it  is  a  question  of  the 
construction  of  the  contract.     This  gentleman  does 
not  say  these  things  have  not  been  ordered,  neither 
does  he  say — u  I  have  certified  that  they  are  good  for 
nothing ;  that  the  timber  was  occasioned  by  year  do- 
fault  ;"  but  he  leaves  it  upon  the  construction  of  the 
contract  if  I  conld  get  at  it,  but  it  seems  to  me  I  can- 
not get  at  it     I  doubt  exceedingly  whether  I  could  get 
at  it  in  a  much  stronger  cast  than  this;  bat  with 
regard  to  these  adjuncts  to  the  ease  with  reference  w 
the  damage  done  by  something  which  the  defts.  are- 
averred  on  their  part  to  have  performed,  and  wife 
reference  to  the  payment  of  the  timber,  I  do  not  ik 
how  I  can  fix  upon  the  ratepayers  these  liabilities. 
This  gentleman  with  his  eyes  open — because  the  Act 
of  Parliament  is  presumed  to  be  known  to  him— its 
chosen  to  do  that  which  will  not  give  him  a  hold  upon 
those  who  are  to  be  made  liable  only  in  specified  mm- 
ner  to  the  engagements  which  are  in  the  Act  pouted 
out    The  courts  of  common  law  have  gone  very  oesrir 
as  far  as  courts  of  equity,  where  parties  have  had  U* 
benefit  of  a  contract,  showing  strongly  that  this  de- 
cision rests  upon  a  distinction  which  they  are  bound  to 
follow.      Renter  v.   The  Electric  Telegraph  Comsat 
is  a  strong  case  where  a  company  is  a  trading  compaoy, 
a  railway  or  other  company,  who  for  their  own  benefit 
may  get  an  act  done  by  their  own  directors  whom  they 
have  chosen — that  is  by  their  own  agents :  the  ques- 
tion is  very  different    The  court  has  found  the  mean 
of  getting  at  them  when  they  have  had  the  benefit «' 
the  arrangement     But  the  class  of  persons  who  m 
appointed  by  Act  of  Parliament  with  certain  powers  of 
taxation,  to  be  exercised  in  a  given  mode,  are  in  & 
position  extremely  different  from  those  who  are  to  be 
affected  by  those  powers  of  taxation  or  those  who  a* 
the  recognised  and  chosen  agents,  as  in  the  case  of* 
company  who  are  transacting  their  business  for  them, 
and  who  being  limited  to  do  it  in  a  particular  wij. 
do  it  in  another  way.     On  the  other  hand,  the  ntt- 
psyers  have,  by  authority  of  Parliament  (and  ther  m 
supposed  to  give  their  consent  by  sending  their  rtpn 
sentatives  to  Parliament),  appointed  over  them  cersc 
persons  who  have  a  right  of  raising  money  from  tb*A 
but  they  have  no  right  nnless  they  comply  with  tk 
regulations  of  the  Act  of  Parliament,  which  ssts  how 
that  money  is  to  be  raised,  and  how  the  contracts  rt 
to  be  entered  into  which  are  to  bind  those  rafepawn. 
I  think,  therefore,  in  that  view  of  the  case,  the  d<cs«c 
of  the  conrt  of  law  really  precludes  me  from  enter*: 
into  other  considerations  which  are  raised  here  cp-c 
the  contract,  and  I  ranst  therefore  dismiss  the  bill,  al 
necessarily  with  costs.  Decree  acoordtn^f' 

Solicitors  :    Bischoff  and     Con     Coleman-otreet ; 
Griffith,  Temple. 
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JJiurrkiier-at-Law. 

I  Saturday,  May  IS. 

!  Clkrk  r.  The  Qckex. 

|  Venue — Que  warranto— Change  of  rfime— /»Jffffl' 
I  power  of  court 

I  The  Court  ofQ.  B.  hasaninherent  potrtr  to  ch*?** 
\  venue  in  the  trial  of  a  quo  warranto  inform'!*** 
and  even  in  a  trial  for  murder,  on  a  suggestion  'itf  ••' 
!  will  be  tnore  conveniently  tried  elsewhere  thtrt  i*  ** c 
1     original  venue. 
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This  wis  a  writ  of  error  upon  a  judgment  of  the 
Ex.  Ch.,  affirming  a  judgment  of  the  Q.  B.  in  favour 
of  the  prosecutor  of  «n  information  in  the  nature  of  a 
quo  warranto. 

Liverpool.— Be  it  remembered  that  Charles  Francis 
Robinson,  Esq.,  coroner  and  attorney  of  our  Sovereign 
Lady  the  Queen,  &&,  at    the   relation    of  Thomas 
Rigby,  of  the  borough  of  Liverpool,  wine  and  spirit 
merchant,  according  to  the  fonm  of  the  statute  in  such 
cases  made  and  provided,  brought  into- the  court  of  our 
said  Lady  the  Queen  before  the  Queen  herself,  then 
here,  a  certain  information  in  the  nature  of  a  quo 
Karranto  against  John  Clerk,  late  of  the  borough  of 
Liverpool  aforesaid,  merchant,  which  said  information 
follows  in  these  words,  that  is  to  say,  In  the  Q.  B. 
of  Hilary  Term  in  the  twenty-second   year   of  Queen 
Victoria.    Liverpool. — Be  it  remembered  that  Charles 
■Francis  Bobinaon,  Esq.,  &c,  at  the  relation  of  Thomas 
Rigby,  of  the  borough  of  Liverpool,  &&,  gives  the  said 
court  here  to  understand  and  be  informed,  that  the 
borough  of  Liverpool  is  one  of  the  boroughs  named  in 
the  schednle  (A)  annexed  to  the  Act  of  Parliament 
made  and  passed  in  the  sixth  year  of  the  reign  of  King 
WiHiara  the  Fourth,  intituled  "  An  Act  to  provide  for 
the  Regulation  of  Municipal  Corporations  in  England 
and  Wales,"  and  that  within   the  said  borough,  ac- 
cording to  the  provisions  of  the  said  Act,  there  are  and 
of  right  ought  to  be  divers,  to  wit,  sixteen  wards  of 
the  said  borough,  one  whereof  is  called  and  known  as 
No.  4  or  Saint  Paul's  Ward,  and  that  within  the  said 
borough,  according  to  the  provisions  of  the  said  Act, 
there  are  and  of  right  ought  to  be  divers,  to  wit,  forty- 
eight  councillors  of  the  said  borough,  that  is  tossy  three 
-councilors  of  and  for  each  of  the  said  sixteen  wards 
of  the  said  borough,  to  be  elected  in  the  manner  in  the 
said  Act  specified,  and  that  the  place  and  office  of  a 
-councillor  of  the  said  borough  is  a  public  office  of  great 
trust    and    pre-eminence   within   the   said   borough, 
touching  the  rule  and  government  of  the  same  (that 
is  to  say),  at  the  borough  of  Liverpool  aforesaid  in  the 
county  of  Lancaster,  and  that  John  Clerk,  late  of  the 
•said  borough  of  Liverpool  merchant,  heretofore,  to  wit, 
on  the  1st  Nov.  1858,  at  the  borough  of  Liverpool 
aforesaid,  in  the  county  aforesaid,  did  use  and  exercise, 
and  from  thence  continually  afterwards  to  the  time  of 
exhibiting  this  information  hath  there  used  and  exer- 
cised, without  any  legal  warrant,  royal  grant  or  right 
whatsoever,  the  office  of  a  councillor  of  and  for  the 
'said  ward,  called  No.  4,  or  St.  Paul's  Ward,  in  the 
said  borough,  and  for  and  during  all  the  term  aforesaid 
hath  there  claimed,  and  still  doth  there  claim  to  be  a 
councillor  of  and  for  the  said  ward,  and  to  have,  use 
and  enjoy  all  the  liberties,  privileges  and  franchises  to 
the  office  of  a  councillor  of  and  for  the  said  ward  be- 
longing and  appertaining,  which  said  office,  liberties, 
privileges  and  franchises  he  the  said  John  Clerk  for 
and  during  all  the  time  aforesaid  upon  our  said  Lady 
the  Queen,  without  any  legal  warrant,  royal  grant  or 
right  whatsoever,  hath  usurped  and  still  doth  usurp, 
that  is  to  say,  at  the  borough  of  Liverpool  aforesaid,  in 
the  county  aforesaid,  in  contempt  of  our  said  Lady  the 
^neen,  to  the  great  damage  and  prejudice  of  her  royal  pre- 
rogative and  against  her  crown  and  dignity :  whereupon 
•the  said  coroner  and  attorney  of  our  said  Lady  the  Queen, 
for  our  said  lady  the  Queen,  prayeth  the  consideration 
of  the  said  court  here  in  the  premises,  and  that  due 
process  of  law  may  be  awarded  against  him  the  said 
John  Clerk  to  make  him  answer  to  our  said  Lady  the 
Queen,  and  show  by  what  authority  he  claims  to  have, 
use  and  enjoy  the  office,  liberties,  privileges  and  fran- 
chises aforesaid. 

Plea. — That  under  colour  of  the  premises  contained 
in  the  said  information  he  is  greatly  troubled  and 
vexed,  and  that  by  no  means  justly,  because  protesting 
that  the  said  information  and  matters  therein  contained 
are  not  sufficient  in  law,  and  that  he  need  not  nor  is 
[Mao.  Cas.] 


obliged  by  law  to  give  any  answer  thereto,  yet  for  plea 
in  this  behalf  the  said  John  Clerk  says,  that  he  did  not 
use  or  exercise  the  said  office  of  a  councillor  of  and  for  the 
the  said  ward,  nor  claim  to  be  a  councillor  of  and  for  the 
said  ward,  nor  to  have,  use,  or  enjoy  the  liberties,  pri- 
vileges and  franchises  of  the  said  office  of  a  councillor 
of  the  said  ward  belonging  or  appertaining  or  any  part 
thereof  in  manner  and  form  as  by  the  said  information 
is  above  laid  to  his  charge,  and  of  this  he  puts  himself 
upon  the  country,  &c 

Issue  thereon. 

And  now  on  the  2nd  March  1859  it  is  suggested 
and  manifestly  appears  to  the  court  here,  that  the  trial 
of  the  said  issue  above  joined  between  the  said  coroner 
and  attorney  and  the  said  John  Clerk  may  be  more 
conveniently  had  in  the  county  of  Middlesex  than  in  the 
county  of  Lancaster.  Therefore,  according  to  the  sta- 
tute in  such  case  made  and  provided,  let  a  jury  of  the 
said  county  of  Middlesex  come,  &c  The  record  then 
set  out  a  verdict  of  guilty,  and  the  judgment  of  the 
Court  of  Q.B.  therein. 

A  writ  of  error  having  been  brought  to  the  Ex.  Ch. 
the  judgment  was  affirmed,  whereupon  a  writ  of  error 
was  brought  to  the  H.  of  L. 

The  assignment  of  errors  was  as  follows : — That  it 
appears  by  the  said  record  that  the  issue  joined  in  the 
said  information  was  tried  in  and  by  a  jury  of  the 
county  of  Middlesex,  and  not  in  or  by  a  jury  of  the 
county  or  place  where  the  venue  in  the  said  information 
is  laid,  wherefore  in  this  there  is  manifest  error;  and 
there  is  also  error  in  this,  that  there  is  no  statute  or 
law  to  warrant  a  trial  of  the  said  issue  by  a  jury  of  the 
county  of  Middlesex  upon  a  suggestion  that  the  trial 
thereof  might  be  more  conveniently  had  in  that  county 
than  in  the  county  of  Lancaster,  wherefore  in  this  there 
is  manifest  error ;  and  also  there  is  error  in  this,  that 
the  judgment  aforesaid  of  the  said  court  of  our  lady  the 
Queen  before  the  Queen  herself  by  the  record  aforesaid 
appears  to  have  been  given  for  our  lady  the  Queen 
against  the  said  John  Clerk,  whereas  by  the  law  of  the 
land  the  said  judgment  ought  to  have  been  given  for 
the  said  John  Clerk  against  our  Bald  lady  the  Queen, 
therefore  in  this  there  is  manifest  error ;  and  also  there 
is  error  in  this,  that  the  judgment  aforesaid  was  affirmed 
in  the  Court  of  Ex.  Ch.  of  our  said  lady  the  Queen, 
whereas  by  the  law  of  the  land  the  said  judgment  ought 
to  have  been  reversed,  therefore  in  that  there  is  mani- 
fest error :  And  the  said  John  Clerk  prays,  that  the 
judgment  and  affirmance  thereof  aforesaid,  for  the 
errors  aforesaid  and  for  other  errors  in  the  said  record 
and  proceedings  being,  may  be  reversed,  annulled  and 
altogether  holden  for  nought,  and  that  he  may  be  re- 
stored to  all  things  which  he  hath  lost  by  occasion  of 
the  said  judgment  and  the  said  affirmance  thereof. 

Brett,  Q.C.,  for  the  pit  in  error,  contended  that 
there  was  no  power  in  the  court  below  to  change  the 
venue  on  a  mere  suggestion  of  greater  convenience  at- 
tending the  trial  in  Middlesex.  [Lord  Chancellor 
Campbell. — Then  you  must  contend  that  the  trial 
was  utterly  bad.  It  is  too  late  to  insist  on  such  a 
ground  of  contention.  Even  in  the  case  of  murder 
the  venue  has  been  changed  in  the  same  way  again  and 
again.  The  Court  of  Q.  B.  does  this  by  its  own  in- 
herent power.  It  is  vain  for  you  to  go  on  arguing  this 
case.] 

Milward,  for  the  deft  in  error,  was  not  called 
upon. 

Lords  Craxworth,  Wekbleydale  and  Chelms- 
ford concurred. 

By  the  Court, — 

Judgment  for  the  dfft.  in  error. 

Pits,  in  error's  attorney,  Makituon  and  Carpenter, 

Defts.  in  error's  attorney,  Wright  and  Venn. 
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Be  Ramsay's  Skttlkmknt. 
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BOLUS  COURT. 

Reported  by  H.  R.  Yomco,  Esq.,  Barrister-at-Law. 

May  25  and  Jane  22. 
Re  Ramsay's  Sbttlkbuott. 
The  Succession  Duty  Act  1853— The  16  £*  17  Vict 
c.  51,  #.  2— Settlement — Predecessor — Domes  of  a 
power, 
A  husband,  by  his  marriage-settlement,  in  consi- 
deration of  60001  then  settled  by  his  intended 
wife,  and  for  other  considerations,  covenanted 
to  pay,  and  afterwards  paid,  10,000*.  to  the 
trustees  of  the  settlement,  to  be  invested  for  the  be- 
nefit of  the  wife,  for  her  life,  and  then  for  her 
children  {if  any)  by  him,  and  in  default  of  such 
children,  for  the  cliildren  of  the  wife  by  a  former 
marriage.  The  wife  had  no  children  by  her  second 
husband: 
Held,  that  the  cliildren  by  the  first  marriage  took  the 
10,000*.  as  strangers,  and  that  under  the  16  $ 
17  Vict,  c.  51,  s.  2,  the  second  husband  was,  as  to 
them  the  "predecessor"  m  the  fund,  and  that 
they  must,  therefore,  pay  10  per  cent,  duty. 
Where  a  settlement  contains  a  power  of  appointment, 
in  some  one  other  than  the  settlor,  and  the  exercise 
of  the  power  transfers  the  property  from  the 
settlor  to  some  one  else,  the  donee  of  suck  a  power 
is  the  **  predecessor  n  of  the  appointee  under  the 
above  Act, 

This  was  a  petition  presented  by  a  Mr.  and  Mrs. 
Batten  and  the  trustees  of  their  marriage-settlement. 
Mrs.  Batten  was  the  daughter  of  the  late  Lady  Ram- 
say. The  petition  prayed  the  payment  out  of  court 
of  a  sum  of  5845*.  5*.  3d.,  which  had  been  paid  in 
under  an  order  made  in  a  suit  of  Sandtman  v.  Mac- 
kenzie. The  question  now  argued  was,  to  what  amount 
of  successiou  duty  the  Commissioners  of  Inland  Re- 
venue were  entitled  upon  the  fond  ?  and  the  answer  to 
that  question  depended  on  the  ascertaining  whether  Sir 
Thomas  Ramsay  or  Lady  Ramsay  was  the  u  prede- 
cessor** within  the  meaning  of  the  16  &  17  Vict 
c  51,  s.  2. 

By  the  16  &  17  Vict,  c  51,  s.  2  (the  Succession 
Duty  Act),  it  is  enacted  as  follows  : — u  Every  past  or 
future  disposition  of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any 
property  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appoiuted  for  the  com- 
mencement of  this  Act,  either  immediately  or  after  any 
interval,  either  certainly  or  contingently,  and  either 
originally  or  by  way  of  substitutive  limitation,  and 
every  devolution  by  law  of  any  beneficial  interest  in 
property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  to  any  other  person  in  pos- 
session or  expectancy,  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of 
any  such  disposition  or  devolution,  a  *  succession  ;* 
and  the  term  *  successor  *  shall  denote  the  person  so 
entitled ;  and  the  term  ( predecessor '  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor  is  or 
shall  be  derived.** 

The  facts  of  the  case  were  shortly  the  following: — 
By  the  marriage-settlement  of  Sir  Thomas  and  Lady 
Ramsay,  and  which  was  dated  the  10th  June  1819, 
after  providing  that  a  sum  of  6000*.,  to  which  Lady 
Ramsay  was  then  entitled,  and  all  the  real  and  per- 
sonal estate  which  she  might  acquire  during  the  cover- 
ture, should  be  vested  in  the  trustees  of  the  settlement 
upon  trust  for  herself  for  her  ltfe,  with  remainder  to 
Sir  Thomas  for  his  life,  and  on  his  death  as  she  should 
appoint,  and  in  default  of  appointment,  to  her  next  of 
kin,  and  if  he  died  in  her  lifetime,  then  for  her  abso- 
lutely ;  Sir  Thomas  agreed  to  pay  the  trustees  the  sum 
of  10,000*.  upon  trust  to  invest  the  same,  and  pay  the 


interest  to  him  for  bis  life,  remainder  to  Lady  Ranuar 
for  her  life,  and  at  the  death  of  the  survivor,  upon  tru>t 
for  the  children  of  the  marriage,  as  Sir  Thomas  shook 
appoint,  and  in  default  of  appointment  to  them  eqaaiJv ; 
and  in  default  of  issue  of  the  marriage,  then  in  tro.< 
after  the  decease  of  the  survivor  of  Sir  Thomas  and 
Lady  Ramsay,  to  pay  and  assign  the  same  trust-fan  i 
unto  all  or  such  of  the  children  of  Ltdy  Ramsay  by  Lrr 
late  husband  Mr.  William  Chishelm  (except  her  eMes 
son  Alexander  William  Chisholm),  as  Sir  Thomas  should 
appoiut,  and  for  want  of  such  appointment,  in  trust  fur 
aJl  and  every  the  then  present  children  of  Lady  Ramsiv 
(except  as  aforesaid)  who  should  attain  twenty-one,  in 
equal  shares  if  more  than  one,  axd  if  hut  one  sqc'j 
child  (except  as  aforesaid),  then  the  whole  for  that  u* 
younger  child.     By  an  indenture  dated  the  30th  Ju> 
1819,  and  indorsed  on  the  last  indenture,  Sir  Thorn* 
Ramsay  released  the  sum  of  10,000*.  agreed  to  btpci 
by  him  from  his  power  to  appoint  the  same  asmc; 
the  children  of  Lady  Ramsay  by  her  former  husband ; 
and  it  was  directed  that  the  trustees  should  stand  po»- 
sessed  thereof  after  the  death  of  the  survivor  of  Sir 
Thomas  and  Lady  Ramsay,  and  in  case  of  failure  ef 
issue  of  their  marriage,  upon  similar  trusts  in  favour  af 
the  children  of  her  former  marriage,  as  before  declared. 
except  that  Lady  Ramsay  was    substituted  for  Sir 
Thomas  as  the  appointing  party.     Lady  Ramsay  had  ji 
that  time  three  children  only,  via.  A.  W.  Chisholm,  be? 
eldest  son,  Duncan  Macdoaald  Chisbolin,  and  Janimi 
Chisholm.     Sir  Thomas  Ramsay  paid  the  10.000L  w 
the  trustees  of  the  settlement,  who  invested  the  smr 
in  the  purchase  of  11,9034   19*.    Id  ConsoUditrJ 
Bank  Annuities;  and  he  died  in    1830,  leaving  Wj 
Ramsay,  but  without  leaving  any  issue  of  his  manuc 
with  her.     1 500*.  Consols  (part  of  the  1 1 ,903*.  Ids.  U 
like  annuities)  was  in  1837  advanced  and  paid  to  Mr. 
Duncan  Macdonald  Chisholm  by  Lady  Ramsay  s  di- 
rection and  appointxent.    By  an  indenture  dated  w 
28th  July  1843,  being  the  settlement  made  oa  themr- 
riage   of  Miss  Jemima  Chisholm    and   Mr.  Edwr* 
Batten,  the  sum  of  5951*.  19*.    64.  Three  per  Cat. 
Annuities,  which  represented  her  moiety  of  the  sum  * 
11,903*.  19*.  Id  like  annuities  invested  in  the  bsd*- 
of  the  trustees  of  Sir  Thomas  and  Lady  Ramsay's  an* 
tlement,  was  assigned  by  Miss  J.  Chisholm,  wits  ti 
privity  and  consent  of  Lady  Ramsay  and  Mr.  E.  C. 
Batten,  to  trustees  upon  certain  trusts  to  take  e&V. 
after  the  death  of  Lady  Ramsay,  as  thereby  dedand. 
Lady    Ramsay  died    in  Oct.    1859    without   brio; 
exercised  the  power  of  appointment  reserved  to  her  b< 
the  deed  of  the  30th  July  1819.     In   March  last  tb 
sum  of  5845*.  5*.  3dL  Bank  Three  per  Cent.  Anaaiw* 
(the  balance  of  the  5951*.  19*.  6U  like  annuities,  sftr 
providing  for  certain  costs,  charges  and  expense*  pa»- 
able  thereout  under  an  order  made  in  the  suit  of  Ssmtt- 
man  v.  Mackenzie)  was  paid  into  court  under  tu 
Trustees  Relief  Act    That  was  done  in  ceaseq*** 
of  the  question  which  had  arisen  as  to  the  smoaot  >- 
succession  duty  payable  in  respect  of  the  fund  ap* 
the   death  of  Lady  Ramsay.     The  Commissioners  ' 
Inland  Revenue  claimed  the  succession  duty  at  the  r*t< 
of  10  per  cent^  considering  that  Sir  Thomas  Ram*: 
was  the  person  from  whom  the  interest  of  Mrs.  Bam- 
in  the  trust-fund  was  derived;  while  the  petitions 
were  advised  that  Lady  Ramsay  was  the  parson  fa* 
whom  the  interest  of  Mrs.  Batten  was  derived,  a*. 
that  the  duty  was  only  1  per  cent.    The  petition  pn.rrc 
to  the  effect  already  stated,  and  that  the  proper  direc- 
tions might  be  given  for  the  payment  ef  the  snoots- 
sion  duty. 

&  Pahntr,  Q.C.  and  G.  0.  Morgan  appeared  fr 
the  petitioners,  and  contended  that  Lady  Ramsay** 
the  **  predecessor,**  for  by  her  marriage  wiis  N: 
Thomas  Ramsay,  by  the  settlement  of  her  6000*  4" 
and  by  the  benefit  which  she  had  conferred  oa  *  J1 
when  he  released  his  power  over  the  10,000*,  1"? 
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Bkg.  v.  Boyks. 


[Q.  B. 


Ramsay  purchased  the  fund  for  the  benefit  of  herself 

and  her  children  by  her  former  husband.    They  cited 

Price  v.  Hathaway,  6  Madd.  304 ;  Attorney-General 

v.  Baker,  4  Hurl.  &  N.  19 ;  Roe  v.  Mitton,  2  Wils. 

356;  Newstead  v.  Searles,  1  Atk.  265;  Dickenson  v. 

Wright,  29  L.  J.  150, Ex. ;  ReJenkinsonn24  Beav.  64. 

The  Attorney  General  (Sir  R.  Bethell,  Q.C.)  and 

Hanson  appeared  for  the  Commissioners  of  Inland 

ltevenue,  and  contended  that  the  arguments  addressed 

to  the  court  for  the  petitioners  were  merely  "  moral," 

and  would,  if  allowed  to  prevail,  lead  to  the  wildest 

confusion.    The  original  owner  of  the  property  was  the 

true  "predecessor"  within  the  Act,  and  when  Sir  Thomas 

Ramsay  agreed  to  settle  the  property  of  which  the  fund 

in  question  was  a  part,  he  was  the  original  owner  of 

it.    But  the  agreement  in  this  case  to  settle  it  did  not 

alter  that  ownership  ;  and  the  settlement  or  payment 

afterwards  made,  only  carried    out  the  agreement. 

Therefore  Sir  Thomas,  and  not  Lady  Ramsay,  was  the 

predecessor  in  this  case. 

R.  Palmer,  Q.C.  in  reply. 

The  Mastkk  of  the  Bolls. — The  question  in  this 
case  is,  what  is  the  proper  rate  of  succession  duty 
payable  under  the  provisions  of  the  Succession  Duty 
Act,  the   16   &   17    Viet.   c.   51,    upon  a  sum   of 
5845J.  5*.  3d,  Bank  Annuities,  now  in  court,  and  which 
the  petitioners  pray  may  be  paid  out  to  them  ?     The 
petitioners  are  a  Mr.  and  Mrs.  Batten,  and  the  trustees 
of  their   marriage-settlement.      Mrs.   Batten  is   the 
daughter  of  the  late  Lady  Ramsay,  and  the  fund  in 
question  forms  part  of  a  sum  of  10,0002.  which  was 
infested  m  Consols,  in  pursuance  of  a  covenant  by  Sir 
Thomas  Ramsay  to  that  effect  in  his  marriage-settle- 
ment   The  5845/.   6j.  3d.  Bank  Annuities  became, 
under  the  trusts  of  the  settlement  and  on  the  death  of 
Lady  Ramsay,  the  property  of  Mrs.  Batten;    and 
the    question    is,   whether    Sir    Thomas    or    Lady 
Ramsay  is  to  be  considered,  as  to  these  annuities,  the 
"  predecessor "  within  the   2nd  section  of  the  Suc- 
cession Duties  Act?     If  Sir  Thomas    Ramsay   wus 
the  predecessor,   the    rate    of   duty   would    be    10 
per  cent.  ;  bat  if  Lady  Ramsay  was,  then  the  rate 
of  duty  would  be    only   1    per   cent.    The    second 
section  of  the  Succession  Duty  Act  is  as  follows  : — 
[His  Honour  read  the  section  as  above  stated,  and 
continued.]    The  argument  on  behalf  of  the  petitioners, 
who,  of  course,  are  the  "  successors  "  in  this  case,  was, 
that  the  predecessor  need  not  be  the  person  to  whom 
the  fund  actually  belonged  in  the  first  instance,  but 
the  person  who  either  pays  the  consideration  which 
induces,  or  who  may  induce  another  party   to  create 
the  fund.     That  was  illustrated  in  this  way :  if  a 
person  buys  a  charge  on  the  estate  of  another,  the  pur- 
chaser in  reality  creates  the  fund ;  he,  therefore,  is  the 
predecessor,  and  not  the  person  who  for  value  received 
originally  charged  his  estate  with  the  amount  which  he 
afterwards  sells.     So  here,  it  was  contended  that  Lady 
Ramsay,  by  her  marriage  with  Sir  Thomas  Ramsay,  by 
her  then  settling  6000&,  and  by  the  benefit  she  con- 
ferred on  him  when  he  released  his  power  over  the 
10,000&,  purchased  that  fund  for  her  children  by  her 
nn»t  husband.     Lady  Ramsay  was  the  person  who 
bought  the  property,  who  in  reality  created  the  fund. 
She,  therefore,  and  not    the    person  who    originally 
advanced  the  10,0002.,  was  the  predecessor.    Lady 
Ramsay,    it  was  also  said,   by  the  payment  of  the 
6000/.  to  the  trustees  of  the  settlement  made  on  her 
marriage  with  Sir  Thomas,  and  by  the  gift  to  him  of  a 
life-interest  therein  induced  hvn  to  create  a  charge  in 
favour  of  ber  children  by  a  former  marriage.    She, 
therefore,  by  so  creating  the  fund  became  the  "  prede- 
cessor "  as  to  it  Jtnkinton'M  case,  which  was  cited  in  the 
argument,  was  different  from  the  present    There  the 
tenant  for  life  made  an  arrangement  with  the  tenant  in 
tail  in  remainder,  to  enable  the  tenant  for  life  to  settle 
a  certain  sum  of  money;  and  I  there  held  that  the 


tenant  for  life  was  the  "  predecessor.*'  I  do  not  think 
that  the  circumstance  here  of  the  6000&  having  been 
paid  by  Lady  Ramsay  is  material.  The  marriage  was 
a  sufficiently  valuable  consideration.  The  real  question 
is,  whether,  if  the  owner  of  an  estate  marries,  and  then 
agrees  to  settle  a  sum  of  money  upon  the  relations  of 
ms  wife,  she  is,  as  te  that  money,  to  be  considered  the 
"  predecessor  "  within  the  Act  ?  It  is  to  be  observed 
that  where  a  contract  is  made  for  a  valuable  con- 
sideration, by  which  property  is  to  be  settled,  it  does 
not  belong  to  the  person  who  induces  the  other  to 
settle  it,  but  remains  in  the  possession  of  the  owner, 
subject  to  the  trusts  of  the  settlement ;  and  the  word 
"  settlor"  is  there  equivalent  to  the  word  "  prede- 
cessor." If  that  is  not  so,  the  result  would  be  sin- 
gular, for  then  the  wife's  property  would  be  considered 
to  belong  to  the  hunband,  end  the  husband's  to  the 
wife.  Here,  in  consideration  of  certain  moneys  paid 
by  the  wife,  and  of  the  marriage,  the  husband  agreed  to 
settle  a  certain  sum  of  money  upon  the  wife  for  life, 
and  then  upon  the  children  of  that  marriage,  and  in 
default  of  such  children,  upon  the  children  of  the  wife 
by  a  former  husband.  The  ultimate  destination  of  the 
fund  cannot  affect  the  question  who  is  the  "  prede- 
cessor "  as  te  it.  If  in  this  case  the  ultimate  trust 
had  been  in  favour  of  Sir  Thomas's  children  by  Lady 
Ramsay,  there  could  have  been  no  doubt  but  that  h« 
would  have  been  the  "  predecessor."  But  instead  of 
this,  he  and  she  agreed  that  the  fund  should  be  limited 
to  the  relations  of  the  wife.  That,  however,  cannot 
alter  the  rights  of  the  parties.  I  think  the  effect  of  the 
statute  upon  charges  on  estates  is,  that  if  such  a 
charge,  created  in  consideration  of  a  marriage,  be 
settled,  or  if  the  estate  itself  be  then  settled,  whatever 
the  trusts  of  the  settlement  may  be,  the  "  prede- 
cessor "  is  the  person  to  whom  the  property  charged  or 
settled  belonged,  and  who  made  the  settlement.  I 
think  that  is  the  true  view ;  and  is  so,  without  taking 
into  consideration  the  motives  which  induced  him  to 
make  the  settlement.  This  qualification,  however,  and 
which  is  essential  to  the  purpose,  must  be  added,  viz., 
that  if  the  settlement  gives  to  a  person  other  than  the 
settlor  himself  a  power  to  dispose  of  the  property 
settled— that  is  to  say,  if  the  settlement  transfers  the 
property  settled  to  the  donee  of  the  power — the  latter, 
when  the  power  is  exercised,  is  the  disponer  from  whom 
the  succession  is  derived,  and  was  the  "  predecessor ;" 
the  successors  in  that  case  taking  the  property  under 
the  exercise  of  the  power,  anil  not  under  the  trusts  of 
the  settlement.  But  here  the  petitioners  take  under 
the  exercise  of  no  power,  but  under  the  trusts  of  the 
settlement  itself.  The  M  predecessor,"  therefore,  was 
in  this  case  Sir  Thomas,  the  settlor;  and  the  duty  must 
be  10  per  cent.  I  do  not  consider  it  necessary  to  refer 
more  particularly  to  the  power  in  this  case,  because  I 
have  decided  it  without  reference  to  the  power.  But 
in  fact  the  power  rather  helps  to  confirm  me  in  my 
view  of  this  case ;  for  if  the  power  to  appoint  among 
the  children  had  been  exercised  by  Lady  Bam- 
say,  she  would  have  been  the  predecessor ;  but  as  the 
petitioners  take  under  the  settlement,  and  not  under  the 
power,  they  take  as  strangers,  and  must  pay  the  10  per 
cent  If  I  had  been  compelled  by  the  statute  to  give 
the  commissioners  the  costs  of  the  petition,  I  should 
have  of  course  done  so ;  but  as  that  is  not  the  case,  I 
shall  not  give  any  costs  to  the  Crown. 

COTJBT  OF  QUEEN'S  BENCH. 

Reported  by  John  Thompson,  T.  W.  Sauxdkrs,  and  C.  J.  B. 
Hucnurr,  Esqni.,  Barrisurs-at~Law. 

Monday,  May  27. 
Rso.  v.  Botes. 
Witness— Privilege  on  ground  of  tendency  to  criminate 
— Pardon— LiabiHiy  to  answer—- Accomplice — Cor- 
roboration* 
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Q.B.] 


Reg.  v.  Boyes. 


[Q.  B. 


On  the  trial  of  an  information  against  the  dejl.,for 
bribery  at  a  parliamentary  election  filed,  by  the 
Attorney-General,  in  pursuance  of  aresoiution  of  the 
Bouse  of  Commons,  a  person,  alleged  w  the  indict- 
ment to  have  been  bribed,  was  called  as  a  witness ; 
he  refused  to  answer  any  question,  on  the  ground 
that  the  answer  would  tend  to  criminate  htm.  A 
pardon  under  the  Great  Seal  was  then  handed  to  the 
witness,  but  he  still  refused  to  answer,  upon  which  the 
judge  compelled  him  to  answer,  and  on  his  evidence 
the  deft,  was  convicted : 
Held,  that  the  pardon  took  away  the  privilege  of  the 
witness  so  far  as  any  risk  of  prosecution  at  the  suit 
of  the  Crown  was  concerned;  and  that,  though  the 
witness  might  still  be  liable  to  an  impeachment  by 
the  House  of  Commons,  notwithstanding  the  pardon, 
by  reason  of  the  12  (f  13  Will.  3,  c.  2,  yet  that  was 
so  unlikely  to  happen  that  the  witness  could  not  be 
said  to  be  in  any  real  danger ^and  he  was  therefore 
rightly  compelled  to  answer. 
To  entitle  a  witness  to  the  privilege  of  not  answering  a 
question  as  tending  to  criminate  him,  the  court  must 
see,  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  compelled  to 
answer.  If  the  fact  of  the  witness  being  tn  danger 
be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  of  the  effect  of  any  parti- 
cular question.  The  danger  to  be  apprehended  must 
be  real  and  appreciable,  with  reference  to  the  ordi- 
nary operation  of  law,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  imaginary  cha- 
racter, having  reference  to  some  barely  possible  con- 
tingency. 

Information  filed  by  the  Attorney-General  against 
the  deft,  for  bribery  committed  at  the  parliamentary 
election  for  the  borough  of  Beverley,  Yorkshire,  in 
April  1859. 

The  information  contained  eight  counts,  each  charging 
a  distinct  act  of  bribery  to  different  voters.  The 
third  count,  upon  which  alone  a  verdict  of  guilty  was 
found,  charged  the  deft,  with  having  given  a  bribe  to  a 
voter  named  John  Pougher. 

The  trial  took  place  at  the  Yorkshire  summer 
assizes  1860,  before  Martin,  B.,  and  the  jury  thought 
the  evidence  in  support  of  all  the  other  counts  but  the 
third  insufficient.  In  support  of  the  third  count 
John  Pougher,  the  voter  bribed,  was  called  as  a  witness, 
and  the  learned  judge  considered  it  to  be  his  duty  to 
tell  him  that  he  was  not  bound  to  answer,  if  by 
answering  he  would  criminate  himself.  The  witness 
declined  to  answer  the  questions.  Upon  that  the 
Solicitor-General  put  his  hands  into  a  blue  bag  which 
was  lying  before  him  and  produced  a  document, 
which  he  handed  to  the  witness,  and  said,  "  There 
is  your  pardon."  The  man  looked  at  it  and 
said,  "What  have  I  done  to  deserve  a  pardon?" 
The  learned  judge,  acting  upon  the  authority  of  two 
cases  which  he  had  before  him,  considering  that  he  was 
justified  in  so  acting,  said,  u  I  still  tell  you,  if  you 
object  to  answer  the  questions,  you  need  not  do  so." 
The  Solicitor-General  contended  that  he  could  compel 
him  to  answer.  Mai  tin,  B.  said,  "  I  do  not  like  to 
do  that ;  it  is  a  very  serious  responsibility,  because  if  I 
tell  him  so  to  do  and  he  refuses,  I  shall  send  him  to 
goal ;  and  to  act  in  so  summary  a  way  seems  to 


B.,  Martin,  B.  said  that  he  entertained  likewise  a  strong 
doubt,  but  under  the  circumstances  he  recommended 
him,  and  he  should  adopt  that  view,  to  compel  him  to 
answer.  u  If  I  am  wrong,  it  must  bo  perfectly  under- 
stood again  by  the  Solicitor-General  that  the  court 
is  to  set  me  right,  and  if  I  am  wrong  in  compelling 


this  man  to  answer,  the  prosecution   ought  to  drop." 
Pougher  then  deposed  that  he  went  to  a  room  in  a 
house  in  the   borough,    where  the   other  witnesses 
went  each  upon  different  times,  and  that  then  they 
saw  newspapers  and  other  things.     The  deft  was  in 
the  room  conversing  with  them,  and  they  went  from 
thence  into  another  room,  where  a  man  gave  them,  as 
runners  or  watchers,  or  officers  of  that  kind,  1/ ,  in 
some  cases  2/.,  and  it  was  stated  that  the  U  was 
'for  the  service  for  so  many  days,  or  the  2/.  if  ther  wen 
required  for  more  days.      That  was  the  species  of 
bribery  that  was  proved  in  these  cases.     It  was  con- 
tended by  the  defL's  counsel,  that  there  was  no  corro- 
boration of  the  witness's  evidence,  and  that  he  being  ia 
the  nature  of  an  accomplice,  the  learned  judge  oagbs 
to  have  directed  the  jury  not  to  act  upon  his  evidence 
alone,  and  to  acquit  the  prisoner.     In  the  summing  op 
Martin,  B.  thus  commented  upon  the  evidence:  "h* 
that  man's  evidence  was  true,  this  was  the  very  morn- 
ing of  the  election,  he  went  there  and  saw  the  deft; 
he  was  desired  to  go  into  the  room,  and  after  sajiug, 
1  Now,  my  man,  is  that  thou  ? '  and  '  I  said,  of  coarse 
it  was ;'  he  goes  into  a  room,  heard  a  voice  aajicg 
'two.'      That  is  followed  up  by  the  two  sovereign* 
being  put  into  bis  hands.    He  immediately  gets  into  i 
cab  and  goes  and  polls  for  Walters.    Now  you  moat 
ask  yourselves   whether   you   believe  that   the  two 
sovereigns  were  given  to  the  man  for  his  vote,  aad 
whether  you  believe  the  deft,  was  concerned  in  the 
matter,  and  whether  it  was  done  with  his  authority  as 
part  of  a  transaction  in  which  he  was  engaged.  Aasome 
for  the  purpose  of  the  present  discussion  that  this  mm 
was  speaking  the  truth.      Is  there  any  law  which  pro- 
hibits a  jury  from  believing  a  man  who  (it  most  be 
assumed  tor  the  sake  of  the  argument)  spoke  the  truth 
simply  because  he  is  not  corroborated?  1  know  of  woe. 
I  know  of  no  rule  of  law  myself,  but  there  is  arate  of 
practice  which  has  become  so  hallowed  as  to  bedesen- 
ing  of  respect ;  I  believe  these  are  the  Yery  wont  of 
Lord  Abinger,  it  deserves    to  have  all  the  reverence 
of   the    law.        This    case    is    distinguishable  from 
that    cited   by  the  counsel  for   the  deft.,  for  the; 
were  there  accessories  properly  so  called,  and  all  the 
persons  were  concerned  in  the  same  offence  in  vhkit 
they  came  to  give  evidence  against  this  man.    Is  (his 
particular  case  it  is  not  so,  because  til  of  these  cases 
are  separately  gone  into,  and  it  is  not  one  and  the 
same  offence ;  and  if  you  think  that  all  these  witnesses 
have  spoken  the  truth,  then  it  is  clear  that  each  case  a 
clear  and  separate ;  each  person  giving  money  b  a. 
distinct  offence.    I  have  endeavoured  as  far  as  I  caa 
to  explain  to  you  these  matters  that  have  occurred  is. 
this  case.    I  own  I  think  also  that  that  is  a  very  im- 
portant point,  and  that   it  may  be  very  doobtfnl 
whether  or  not  the  evidence  in  this  case  will  be  foaoi 
to  be  of  that  corroborative  character  which  the  la* 
requires." 

The  only  witnesses  called  were  the  ***** 
alleged  to  have  been  bribed,  each  of  whom  de- 
posed to  a  separate  act  of  bribery  under  similar  cir- 
cumstances and  about  the  same  time.  The  sane 
course  was  pursued  as  to  each  of  these  witnesses  a 
respect  to  their  pardon,  and  being  compelled  to 
answer  as  in  John  Pougher's  case.  It  was  then  ar- 
ranged that,  if  the  two  points  or  either  of  them  ahooJi 
be  disposed  of  in  favour  of  the  deft,  a  nolle  p***j» 
was  to  be  entered,  and  that  for  the  purpose  of  op- 
posing of  these  points  the  Court  of  Q.  B.  shouldbea 
the  same  position  as  the  judge,  and  consider  whether 
the  judge  ought  to  have  told  the  jury  to  acquit  The 
jury  returned  a  verdict  of  guilty  on  the  third  coot* 
only. 

Nov.  13.— Edward  James  (Price  and  T.  J<** 
with  him)  moved  for  a  new  trial  on  the  ground,  first 
that  the  judge  was  wrong  in  compelling  the  »*** 
Pougher  to  answer  and  in  receiving:  the  answers  so  os- 
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tuned ;  secondly,  that  there  was  no  corroborative  evi- 
dence of  Pougher's  testimony.  Suppose  the  judge  was 
wrong  in  compelling  the  witness  to  answer,  and  in 
receiving  the  answers  so  obtained. 

Hill,  J. — Is  it  a  question  of  improperly  admitting 
evidence?  The  evidence  is  proper;  the  evidence  is 
admissible  according  to  all  the  rules  of  law ;  but  there 
is  a  privilege  in  the  witness  (it  may  or  may  not  be  so) 
which  only  appertains  to  him  and  does  not  appertain  to 
the  party.  Suppose  that  the  witness  was  perfectly 
willing,  the  party  could  not  object,  and  say,  "  You  are 
net  to  answer  because  yon  will  criminate  yourself." 
He  might  say,  "  No ;  the  interests  of  truth  and  justice 
are  paramount,  and  I  will  give  the  evidence."  The 
judge  might  say,  "No;  I  will  not  allow  you  that  privi- 
lege." That  is  something  about  which  the  witness  can 
complain,  but  the  party  cannot.  The  question  has 
arisen  in  a  case  where  an  attorney  is  asked  to  disclose 
that  which  his  professional  duty  would  prevent  his 
disclosing.  He  is  willing  to  waive  it,  and  the  client  is 
willing  to  waive  it  The  party  in  the  suit  cannot  in- 
terpose and  say  he  will  not  have  it 

James. — This  is  a  case  peculiar  in  its  circumstances. 
The  learned  judge,  if  it  had  not  been  thoroughly  con- 
sented to  by  the  Crown  that  the  deft,  was  to  have  the 
beuefit,  although  there  may  have  been  no  case  in  point 
on  this  doubtful  question,  would  not  have  compelled 
the  witness  to  answer  the  questions,  and  the  deft,  could 
sot  have  been  convicted.  In  Rex  v.  Heading,  7  St. 
Tr.  296,  it  was  held  that  the  witness  was  privileged 
from  answering  questions  respecting  the  commission  of 
an  offence,  although  he  had  received  a  pardon.  And 
by  the  12  &  13  Will.  3,  c  2,  it  is  provided  that  no 
pardon  under  the  Great  Seal  shall  be  pleadable  to  an 
impeachment  by  the  Commons  in  Parliament.  In  this 
case  the  prosecution  was  instituted  in  pursuance  of  a  reso- 
lution of  the  House  of  Commons.  Secondly,  there  was  no 
corroborative  evidence  of  Pougher's  testimony,  and  the 
judge  ought  to  have  directed  the  jury  not  to  act  upon  it 
There  exists  a  course  of  practice  in  the  administration 
of  the  criminal  law  of  this  country,  that  a  man  cannot 
he  found  guilty  on  the  simple  evidence  of  an  accessory, 
and  it  is  put  upon  the  principle  that  if  you  allow  a  man 
who  comes  forward  and  states  he  is  guilty  of  a 
crime  to  give  evidence  against  another,  you  enable  a 
guilty  person  to  come  forward  and  charge  an  innocent 
person,  and  upon  his  simple  statement  to  convict 
him.  A  practice  has  arisen  and  been  in  force  for 
a  considerable  time,  that  a  man  cannot  be  convicted 
upon  the  evidence  of  an  accessory,  except  there  is 
some  corroboration  of  it  In  this  case  there  was  no 
corroboration  of  any  of  the  witnesses  within  the  true 
spirit  of  this  rule.  At  the  trial  the  judge  should  have 
adopted  the  ordinary  course,  and  have  told  or  directed 
the  jury  that,  as  there  was  no  corroborative  evidence, 
they  ought  not  to  act  upon  the  evidence  of  the  witness. 

Cockbubh,  C.J. — If  he  told  them  the  practice  was 
generally  not  to  act  on  the  evidence  of  an  accomplice 
without  being  confirmed,  but  if  the  evidence  made  out 
to  their  minds  that  he  was  speaking  the  truth,  they 
ought  to  believe  him.  I  think  his  direction  was  right 
I  protest  against  its  being  the  duty  of  the  judge  to 
direct  the  jury  to  acquit  because  the  evidence  of  an  ac- 
complice is  uncorroborated. 

Wightman,  J. — The  law  does  not  of  necessity 
require  any  corroboration. 

James. — The  subject  is  discussed  in  1  Phillips  on 
Evidence,  and  the  various  cases  commented  upon,  and 
at  page  101  it  is  said  :  "On  a  review  of  the  cases 
above  cited,  the  result  that  may  be  deduced  from 
them  seems  to  be,  that,  on  the  trial  of  a  prisoner 
against  whom  an  accomplice  appears  as  a  witness, 
there  should  be  (in  order  to  warrant  a  judge  in  ad- 
vising a  jury  to  give  credit  to  such  a  witness,  and  to 
warrant  the  jury  in  convicting)  some  confirmatory 
evidence  that  is  proof  independent  of  the  evidence  of 


the  accomplice,  from  which  it  may  be  reasonably  in- 
ferred that  the  prisoner  was  concerned  with  the  ac- 
complice in  the  commission  of  the  crime.'* 

CocKBUiuf,  C  J.— It  is  stated  very  well  in  Taylor 
on  Evidence,  796 :  "  The  degree  of  credit  which  ought 
to  be  given  to  the  testimony  of  an  accomplice  is  a 
matter  exclusively  within  the  province  of  the  jury. 
It  has  sometimes  been  said  they  ought  not  to  believe- 
him  unless  his  evidence  is  corroborated  by  other  evi- 
dence, and  without  doubt  great  caution  in  weighing, 
such  testimony  is  dictated  by  prudence  and  reason. 
But  no  positive  rule  of  law  exists  upon  the  subject, 
and  the  jury  may,  if  they  please,  act  upon  the  evi- 
dence of  an  accomplice,  even  in  a  capital  case,  without 
any  confirmation  of  his  statement  It  is  true  that 
judges  in  their  discretion  will  advise  a  jury  not  to  con- 
vict a  prisoner  upon  the  testimony  of  an  accomplice- 
alone,  and  without  corroboration,  and  the  practice  of 
giving  such  advice  is  now  so  general  that  its  omission- 
would  be  deemed  a  neglect  of  duty  on  the  part  of  the 
judge.  Considering  too  the  respect  which  is  always- 
paid  by  the  jury  to  this  advice  from  the  bench,  it 
may  be  regarded  as  the  settled  course  of  practice  not 
to  convict  a  prisoner,  except  under  very  special  cir- 
cumstances, upon  the  sole  and  uncorroborated  testi- 
mony of  an  accomplice.  The  judges  do  not,  in  such 
cases,  withdraw  the  cause  from  the  jury  by  positive 
directions  to  acquit,  but  only  advise  them  not  to  give 
credit  to  the  testimony."  I  think  that  is  a  fair  ex- 
position of  what  the  present  practice  is.  We  think 
that  he  ought  not  to  have  told  the  jury  to  acquit  if  the 
witness  was  uncorroborated. 

The  Court,  after  consulting  Martin,  B.,  granted  a 
rule  nisi  on  both  grounds. 

The  Solicitor-General  (Sir  W.*(  Atherton),  Monk 
and  Cleasby  showed  cause  against  the  rule,  and 
Edward  James,  Price  and  T.  Jones  supported  it 
(Feb.  12  and  13, 1861,  at  the  sittings  after  Hilary 
Term).  The  Court  discharged  the  rule  so  far  a* 
related  to  the  want  of  corroboration  of  the  witness 
Pougher,  and  directed  that  the  other  point  should  be 
argued  in  the  following  Easter  Term  by  one  counsel 
on  each  side. 

Cromptox,  J. — This  rule  was  moved  for  on  one- 
ground  that  there  was  no  corroboration  of  the  witness 
Pougher.  It  may  be  a  question  whether  Pougher  was- 
an  accomplice  of  the  deft's ;  but,  treating  him  as  an 
accomplice,  the  question  is,  was  the  judge  warranted 
in  the  direction  he  gave  to  the  jury  ?  The  law  is  laid 
down  correctly  in  Reg.  v.  Stubbs,  1  Dears.  C.  C.  555, 
by  Jervis,  C  J. :  "  It  is  not  a  rule  of  law  that  an  ac- 
complice must  be  confirmed  in  order  to  render  a  con- 
viction valid,  and  it  is  the  duty  of  the  judge  to  tell  the 
jury  that  they  may,  if  they  please,  act  on  the  unoont 
firmed  testimony  of  an  accomplice.  It  is  a  rule  of 
practice,  and  that  only,  and  it  is  usual  in  prac- 
tice, for  the  judge  to  advise  the  jury  not  to  convict 
on  the  testimony  of  an  accomplice  alone,  and  juries 
generally  attend  to  the  direction  of  the  judge,  and  re- 
quire confirmation."  To  my  mind,  there  was  fully, 
sufficient  corroboration  to  warrant  the  verdict  of 
the  jury.  It  is  not  necessary  that  the  corroboration 
should  be  as  to  the  very  facts  stated  by  the  witness. 
What  corroboration  is  sufficient  may  depend  on  a> 
variety  of  circumstances. 

The  rest  of  the  Court  concurred. 
April  25.— Cleasby,  for  the  Crown,  argued  the  point 
reserved  against  the  rule,  and  Edward  James  sup- 
ported the  rule. 

Authorities  cited:— Tayl.  Ev.  1174;  The  People  v. 
Mather,  4  Wendell's  New  York  Rep.  254  ;  4  BL 
Com.  259 ;  4  Inst  22-3 ;  Com.  Dig.  Pari.  L.  28  to  40; 
Seld.  Jud.  Pari.  36;  Hallam's  Engl.  cap.  12,  s.*2  ; 
Vin.  Abr.  E.  2;  Fisher  v.  Ronalds,  12  C.  B.  762; 
R.  y.  Lord  Shaftesbury ;  3  Inst.  236 ;  7  Com.  Dig.  tit. 
"  Pardon,"  B. ;  9  &  10  WilL  3,  c  32.    Cur.  adv.  vulL 
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Cockburx,  C.  J.— This  case  cornea  before  on  under 
peculiar  circumstances.  On  the  trial  of  the  deft,  on 
an  information  by  the  Attorney-General  for  bribery,  a 
witness  who  was  called  to  prove  the  fact  of  his  having 
received  a  bribe  from  the  defc,  objected  to  give  evi- 
dence, on  the  ground  that  the  effect  of  the  evidence  he 
was  called  upon  to  give  would  be  to  criminate  himself. 
Thereupon  the  counsel  for  the  Crown  handed  in  a 
pardon  under  the  Great  Seal  to  the  witness,  who 
accepted  it.  The  witness,  however,  still  objected  to 
give  evidence,  and  the  learned  judge  who  presided  at 
the  trial,  entertaining  a  doubt  as  to  whether  the  wit- 
ness could  be  properly  compelled  to  answer,  notwith- 
standing the  pardon,  an  arrangement  was  come  to 
between  the  counsel  on  both  sides,  with  the  sanc- 
tion of  the  judge,  that  the  witness  should  be 
directed  to  answer,  but  that  the  opinion  of  this  court 
should  be  taken  as  to  whether  the  privilege  of  the  wit- 
ness remained,  notwithstanding  the  pardon,  the  counsel 
for  the  Crown  undertaking,  in  the  event  of  the  court 
holding  in  the  affirmative,  to  enter  a  nolle  prosequi  if 
the  deft  should  be  convicted.  We  think  it  necessary 
to  protest  against  a  repetition  on  any  future  occasion 
of  a  proceeding  which  we  believe  to  be  wholly  unpre- 
cedented, it  appearing  to  us  inconvenient  and  un- 
becoming that  this  court  should  be  called  upon  to 
pronounce  a  judgment  which  it  is  without  authority  to 
enforce.  It  is  perhaps  to  be  regretted  that  under  such 
circumstances  a  rule  nisi  should  have  been  granted. 
Probably,  had  the  rule  nisi  for  a  new  trial  been  moved 
for  on  this  ground  alone,  we  should  have  refused  the 
rule ;  but  the  rule  having  been  moved  for  on  other 
grounds  as  well  as  on  this,  it  was  somewhat  impro- 
vidently  allowed  on  this  ground  also.  Now,  however, 
the  matter  having  been  discussed  on  a  rule  granted  by 
ns,  we  think  it  best  to  pronounce  our  opinion  on  the 
point  submitted  to  us,  but  we  are  anxious  to  protect 
ourselves  against  the  present  proceeding  being  drawn 
into  a  precedent  or  adopted  on  any  future  occa- 
sion. Upon  the  first  argument  we  held  that 
the  pardon  took  away  the  privilege  of  the  witness, 
so  far  as  regarded  any  risk  of  prosecution 
at  the  suit  of  the  Crown  ;  but  it  was  objected 
that  a  pardon  was  no  protection  against  an  im- 
peachment by  the  Commons  in  Parliament,  and  on  this 
point  the  case  was  argued  before  us  in  the  last  term. 
The  question  on  which  our  opinion  is  now  required  is, 
whether  the  enactment  of  the  third  section  of 
the  Act  of  Settlement,  the  IS  &  13  Will.  3,  c. 
%,  "that  no  pardon  under  the  Great  Seal  shall  be 
pleadable  to  an  impeachment  by  the  Commons  in  Par- 
liament/' is  a  sufficient  reason  for  holding  that  the 
privilege  of  the  witness  still  existed  in  this  case,  on  the 
ground  that  the  witness,  though  protected  by  the 
pardon  against  every  other  form  of  prosecution,  might 
possibly  be  subject  to  parliamentary  impeachment.  In 
support  of  this  proposition  it  was  urged  on  behalf  of 
the  deft,  that  bribery  at  the  election  of  members  to 
serve  in  Parliament  being  a  matter  in  which  the  House 
of  Commons  would  be  likely  to  take  a  peculiar  interest, 
as  immediately  affecting  its  own  privileges,  it  was  not 
impossible  that  if  other  remedies  proved  ineffectual, 
proceedings  by  impeachment  might  be  resorted  to.  It 
was  also  contended  that  a  bare  possibility  of  legal  peril 
was  sufficient  to  entitle  a  witness  to  protection  ;  nay, 
further,  that  the  witness  was  the  sole  judge  as  to  whether 
his  evidence  would  bring  him  into  danger  of  the  law, 
and  that  the  statement  of  his  belief  to  that  effect,  if 
not  manifestly  made  mala  fide,  would  be  received  as 
conclusive.  With  the  latter  of  these  propositions  we  are 
altogether  unable  to  concur.  Upon  review  of  the  autho- 
rities, we  are  clearly  of  opinion  that  the  view  of  the  law 
propounded  by  Lord  Wensley dale  inOsborne  v.  The  Lon- 
don Dock  Company,  10  Ex.  701,  and  acted  upon  by 
Stuart,  V.C.  in  Sidebottom  t.  Adkins,  3  Jar.  N.S. 
631    is  the  correct  one,  and  that  to  entitle  a  party 


called  as  a  witness  to  the  privilege  of  silence,  theeout 
must  see,  from  the  circumstances  of  the  case  and  the 
nature  of  the  evidence  which  the  witness  is  called  to 
give,  that  there  is  reasonable  ground  to  apprehend 
danger  to  the  witness  from  his  being  canpdkd  to 
answer.     Indeed,  we  quite  agree  that  if  the  fact  of  the 
witness  being  in  danger  be  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in  judging  for  him- 
self of   the  effect  of  any  particular  question,  there 
being  no  doubt,  as  observed  by  Alderson,  B.  in  Osborm 
v.  The  London  Dock  Company,  that  a  question  which. 
might  appear  at  first  sight  a  very  innocent  one,  night, 
by  affording  a  link  in  a  chain  of  evidence,  booms*  the 
means  of    bringing  home  an  offence  to  the  party 
answering.    Subject  to  this  reservation,  a  judge  is,  ia 
our  opinion,  bound  to  insist  on  a  witness  answering, 
unless  he  is  satisfied  that    the    answer   will  teal 
to  put   the  witness  in  peril.       Further  than  this, 
we  are  of    opinion    that   the  danger  to  be  appre- 
hended must  be  real  and  appreciable  with  reference  to 
the     ordinary     operation   of   law    in   the   ordisarr 
course  of  things,    not    a   danger  of   an  imagioiry 
and  unsubstantial  character,  having  reference  to  sane 
extraordinary  and  barely  possible  contingency,  so  im- 
probable that  no  reasonable  man  would  suffer  it  * 
influence  his  conduct    We  think  that  a  merely  remote 
and  naked  possibility  out  of  the  ordinary  course  of  tat 
law,  and  such  as  no  reasonable  man  would  be  affected 
by,  should  not  be  suffered  to  obstruct  the  administra- 
tion of  justice.    The  object  of  the  law  is  to  afford  to 
a  party  called  upon  to  give  evidence  in-  a  proceeding 
inter  alios,  protection  against  being  brought  by  tarn* 
of  his  own  evidence  within  the  penalties  of  the  lav. 
But  it  would  be  to  convert  a  salutary  protection  hue  a 
means  of  abuse  if  it  were  to  he  held  that  a  mere  ima- 
ginary possibility  of  danger,  however  remote  and  impro- 
bable, was  sufficient  to  justify  the  withholding  of  evi- 
dence essential  to  the  ends  of  justice.    Mow,  is  the 
present  case,  no  one  seriously  supposes  that  the  witaen 
runs  the  slightest  risk  of  an  impeachment  by  the  Hoe* 
of  Commons.  No  instance  of  such  a  proceeding  in  tbe,Bfi- 
bappily,too  numerouscases  of  bribery  which  hareeogsgei 
the  attention  of  the  House  of  Commons  has  ever  occened, 
or,  so  far  as  we  are  aware,  has  ever  been  thought  ofc 
To  suppose  that  such  a  proceeding  would  be  spphtd 
to  the  case  of  this  witness  would  be  simply  ridkolois, 
more  especially  as  the  proceeding  by  information  ess 
undertaken  by  the  Attorney-General  by  the  direction  sf 
the  House  itself,  and  it  would  therefore  be  contrary  to 
all  justice  to  treat  the  pardon  provided  in  the  inters* 
of  the  prosecution  to  insure  the  evidence  of  the  wit- 
ness as  a  nullity,  and  to  subject  him  to  a  proceeding  hr 
impeachment.     It  appears  to  us,  therefore,  that  the 
witness  in  this  case  was  not  in  a  rational  point  of  view 
in  any  the  slightest  real  danger  from  the  evidence  he 
was  called  upon  to  give  when  protected  by  the  ptrdoa 
from  all  ordinary  legal  proceedings,  and  that  it  vis 
therefore  the  duty  of  the  presiding  judge  to  compel  him 
to  answer.      It  follows  that,  in  our  opinion,  the  Is* 
officers  of  the  Crown  are  not  bound  to  enter  a  worn 
prosequi  in  favour  of  the  deft.         Rule  discharged. 


COURT  OF  COMMON  BENCH. 

Reported  by  Dahuu.  Thomas  Etaxs  and  W.  Hirst  £■?** 

Barrtsten-at-Law. 


May  15  and  July  & 
Towksetd  (app.)  v.  Bead  (reap.) 
Surveyor's  accounts — Allowance  of  lam  expmm  be 
justices  sitting  at  special  sessious-5  eftWuH, 
c.50,s.lll. 
By  eecU  III  of  bp}S  WilL  4,  c  60.  it  is  enacted  mat 
if  the  inhabitants  of  any  parish  shall  ogre*  ei  e 
vestry  to  defend  any  indictment,  fa,  or  to  dsfiut 
any  appeal,  it  shall  and  may  be  law/nlfor  mtar- 
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vsyor  of  such  pariah  to  charge  in  ki$  account  the 
reasonable  expenses  incurred  in  defending  such 
appeal  after  the  tame  shall  have  been  agreed  to  by 
such  inhabitants  at  a  vestry  uandn  allowed  by 
two  justices  of  the  peace  within  the  division  where 
such  highway  shall  be,  which  expenses,when  so  agreed 
to  "  or1*  allowed,  shall  be  paid,  <fc. : 

Meld,  that  when  such  expenses  had  been  agreed  to  by 
the  inhabitants  at  a  vestry,  U  was  not  necessary, 
under  sect  111,  that  they  should  also  be  allowed  by 
two  Justices,  and  that  the  word  "and"  before 
"allowed"  in  the  early  part  of  the  section  should 
be  read  "  or.n 
This  was  a  case  stated  by  the  justice*  of  Wilts, 

which  was  sent  back  by  an  order  of  this  court,  made 

on  May  11th  {vide  4LT.  Rep.  N.  S.  447),  to  be 

amended. 
Case,  as  originally  stated  for  the  opinion  of  the 

court  : — 
The  resp.  had  been  for  many  yean  past  appointed, 

under  5  &  6  Will.  4,  c  50,  as  a  salaried  surveyor  of 

highways  for  the  parish  of  Swindon,  in  the  county  of 

Wilts. 

On  the  25th  March  1859  the  resp.  was,  by  the 
inhabitants  of  the  said  parish,  again  elected,  and  he 
was  duly  appointed  aa  such  surveyor.  On  the  29th 
March  1860  the  resp.,  as  such  surveyor,  made  up  and 
signed  his  accounts  for  the  past  year,  and  laid  them 
before  the  parishioners  in  vestry  assembled;  and 
afterwards,  on  the  same  day,  it  being  a  special  serf- 
sums  for  the  purposes  of  the  highways  for  the  petty 
dirision  of  Swindon,  in  which  the  said  parish  of 
Swindon  is  situate,  the  said  resp.  laid  the  same  ac- 
count* before  us;  and  thereat,  at  the  time  of  the 
verification  of  such  accounts,  the  app.,  being  a  person 
chargeable  to  the  highway  of  the  said  parish,  made  his 
complaint  to  us  against  the  surveyor,  and  we  heard 
such  complaint,  and  we  examined  the  resp.  upon  oath, 
and  such  complaint  on  the  said  special  session  was 
by  us  adjourned  from  time  to  time  unto  this  day. 

The  app.  objected  to  sundry  items  in  the  reap. 'a 
account,  and  amongst  them  were  the  sums  of  15/. 
«Qd  105/.  12s.  2d.  We,  acting  under  5  &  6  Will.  4, 
«•  50,  s.  44,  heard  the  complaint  of  the  app.,  and  ex- 
amined the  reap,  on  oath.  Upon  such  examination  we 
disallowed  the  said  sum  of  15/L,  but  as  regarded  the 
sum  of  105/.  12*.  2dL,  it  appeared  to  have  been  in- 
jured by  the  resp.,  as  such  surveyor,  in  law  proceed- 
ings undjnr  sanction  of  the  inhabitants  of  the  parish  of 
Swindon  in  vestry  assembled;  and  the  bill  of  the 
*'licitor  for  the  resp.,  by  which  the  said  sum  of 
105/.  12a.  2dL  was  incurred,  was  duly  taxed  by  the 
clerk  of  the  peace  of  the  county  of  Wilts  at  that  sum. 
The  app.  contended  before  us,  that  under  5  ft  6 
"ill.  4,  c  50,  s.  Ill,  the  resp.  was  only  entitled  to 
bar«  charged  that  sum  of  105/L  12*.  2d.  in  his  ac- 
count, after  the  same  should  have  been  agreed  to  by 
the  inhabitants  at  vestry,  and  allowed  by  two  justices 
of  the  peace  within  the  division.  We,  having  duly 
considered  the  whole  of  the  circumstances,  saw  no 
reason  for  disallowing  that  sum,  and  we  made  no  order 
respecting  it.  The  accounts  were  verified  and  signed, 
and  we  signed  at  the  foot  of  such  account  the  following 
verification:—*4  The  within  and  foregoing  account  was 
verified  before  the  Rev.  Giles  Daubeoy,  clerk,  and  John 
Samuel  Wilks  Johnson,  Esq.,  two  of  her  Majesty's 
justices  of  the  peace  for  the  county  of  Wilts,  at  a 
special  sessions  for  the  highways  in  and  for  the 
division  of  Swiodon,  at  Swindon  in  the  said  county, 
holden  on  the  29th  dsy  of  March  last,  and  thence  con- 
tinued by  adjournment  from  time  to  time  until  this 
<!*?•  And  we,  the  said  above-mentioned  justices, 
present  at  the  special  sessions,  and  also  the  same  and 
majority  of  justices  now  present  at  the  adjournment 
thereof,  and  complaint  having  been  then  and  now  at 
the  time  of  such  verification  made  to  us  by  James 


Coplestone  Townsend,  an  inhabitant  of  Swindon, 
against  such  account,  and  having  heard  such  com- 
plaint and  examined  William  Bead  the  surveyor  on 
oath,  and  having  taken  the  whole  of  such  complaint 
and  objections  to  such  account  made  by  the  said  James 
Coplestone  Townsend,  to  order  that  the  sum  of 
15/.  for  law  expenses  of  Henry  Kinneir,  a  solicitor,  as 
per  bill,  be  disallowed,  and  be  struck  oat  of  such 
account,  leaving  a  balance  of  107/.  13*.  2d.  due  to  the 
said  surveyor.  Dated  24th  May  I860.**  The  app 
contended  that  we  were  wrong  in  point  of  law,  inas- 
much that  the  said  sum  of  105/.  12s.  2d  having  been 
objected  to  by  him  as  an  illegal  payment  made  by  the 
resp.  out  of  the  highway-rates  of  the  parish  as  such 
surveyor,  we  should  upon  the  verification  of  such 
accounts  have  made  an  order  that  that  specific  sum 
should  have  been  allowed,  as  the  app.  alleged  that  he 
might  then  have  claimed  a  right  of  appeal  against  such 
allowance,  as  an  order  made  by  justices.  Whereupon 
the  app.  asks  the  opinion  of  the  Court  of  C.  P. : 
First,  whether  under  the  circumstances  stated,  the  sum 
of  105/.  12*.  2d.  ought  to  have  been  allowed  or  dis- 
allowed by  us ;  secondly,  whether  (if  the  court  should 
be  of  opinion  that  the  sum  of  105/.  12*.  2d.  ought  to 
have  been  allowed)  the  aforesaid  verification  of  such 
surveyor's  account  by  us  made  is  a  good  and  sufficient 
order  and  allowance  for  that  purpose. 

Amended  case. 
We,  the  undersigned,  two  justices  of  the  county  of 
Wilts,  and  who  granted  a  case  on  the  24th  May  1860 
for  the  opinion  of  this  court,  made  on  the  1 1th  day  of 
May  now  instant,  ordered  to  be  remitted  to  us  to  be 
amended,  by  stating,  first,  the  nature  of  the  law  pro- 
ceedings for  which  the  sum  objected  to  was  incurred  ; 
secondly,  the  objections  taken  by  the  app.  As  to  the 
first  point,  we  state  as  to  the  nature  of  the  law  pro- 
ceedings: It  appears  to  us  that  the  whole  of  such 
bill  of  costs  was  incurred  in  respect  of  proceedings 
arising  out  of  matters  of  appeal  to  the  quarter  sessions 
of  Wilts,  made  by  Messrs.  Barnes,  Freeman  and  Wool- 
ford,  inhabitants  of  the  parish  of  Swindou,  consequent 
on  their  having  been  assessed  to  a  highway-rate  of  the 
parish  of  Swindon,  dated  the  9th  day  of  June  1858  ; 
and  the  charges  are  arranged  in  such  bill  under 
sepvate  headings  therein ;  and,  as  to  one  part 
thereof,  they  appear  to  commence  with  the  first 
item  of  the  date  of  the  30th  Oct.  1858,  as  the  resp.'s 
costs  of  appeal  from  the  quarter  sessions  against  a 
highway  rate,  such  appeal  appearing  to  have  been  on  a 
case  stated  from  the  quarter  sessions  for  the  Court  of 
Q.  B. ;  other  parts  of  the  bill  appear  to  relate  as  to 
costs  of  appeal  by  Messrs.  Freeman,  Woolford  and 
Barnes,  to  quarter  sessions  of  Wilts  ;  and  the  remain- 
ing portion  of  the  bill  "  as  to  proceedings  taken  before 
justices  in  petty  sessions  at  Swindon,  and  as  to  enforc- 
ing the  payment  of  costs  in  the  above  appeals.**  We 
also  state  that,  as  in  the  said  case,  it  was  found  a  by 
us  that  the  sum  of  105/.  12s.  2d.  appeared  to  have 
been  incurred  by  the  resp.  as  such  surveyor  in  law  pro- 
ceedings, under  the  sanction  of  the  inhabitants  of  the 
parish  of  Swindon,  which  was  and  is  referred  to : — 
"  Parish  of  Swindon. — Notice  is  hereby  given,  that  a 
vestry  will  bo  held  in  the  vestry-room  of  this  parish  on 
Thursday,  the  23rd  day  of  Sept.  inst.,  at  ten  o'clock: 
in  the  forenoon,  for  the  purpose  of  taking  into  con- 
sideration the  notices  of  appeal  against  the  highway- 
rate  given  by  William  Amos  Barnes,  Henry  Edwards 
Freeman  and  William  Woolford,  and  the  steps  which 
should  be  taken  thereon.  Dated  this  18th  day  of 
Sept.  1858.  James  Wise,  overseer.  (Signed)  Wil- 
liam Bead,  surveyor."  In  pursuance  of  such  notice  a 
vestry  was  held  in  the  vestry-room  of  this  parish  on 
Thursday,  the  23d  Sept.  1858.  It  was  proposed  by 
Mr.  George  Reynolds,  seconded  by  Mr.  Charles  Hurt, 
and  carried  unanimously — u  That  the  appeals  by  Wil- 
liam Amos  Barnes,  Henry  Edwards  Freeman    and 


444 


MAGISTRATES'  CASES. 


C.  B.] 


Townsend  *.  Read. 


[C.  B. 


William  Woolford,  against  the  rata  made  for  the  re- 
pairs of  the  highways  of  this  parish,  hearing  date  the 
9th  day  of  June  now  last  past,  which  appeals  were 
-entered  at  the  general  quarter  sessions  of  the  peace  of 
oar  Lady  the  Queen,  held  at  Warminster  on  Tuesday, 
the  29th  day  of  June  last,  at  which  sessions 
it  was  ordered  that  the  hearing  and  determina- 
tion of  the  said  appeals  be  adjourned  until  the  next 
general  quarter  sessions  of  the  peace  to  be  holden  in  and 
for  the  county  of  Wilts,  be  defended  by  the  parish." 
27.B.  Mr.  Townsend,  being  professionally  concerned  for 
the  apps.,  declined  to  take  any  part  in  the  above  resolu- 
tion. Proposed  by  Mr.  J.  C.  Townsend,  seconded  by  Mr. 
Hurt,  and  unanimously  carried — "That  Mr.  Henry 
Jtinneir,  solicitor,  be  instructed  by  Mr.  Read,  t)ie  sur- 
veyor of  the  highways,  to  conduct  the  defence  of  the 
appeals  mentioned  in  the  last  resolution."  We  also 
state  that  it  appeared  to  as  that  a  vestry  of  the  in- 
habitants of  the  said  parish  of  Swindon  was  held  on  the 
29th  March  1860,  for  the  purpose  of  passing  the  ac- 
counts for  the  past  year  of  the  surveyor  of  the  said 
parish  of  Swindon,  under  the  5  &  6  Will.  4,  c.  50 ; 
and  previously  to  such  accounts  being  made  up,  ba- 
lanced and  laid  before  the  vestry  to  be  examined  and 
allowed,  such  bill  of  105JL  12*.  2d.  was  inserted  by  the 
surveyor  in  his  account;  and  at  such  vestry  it  was 
paid  by  the  reap.,  as  such  surveyor,  to  Mr.  Henry  Kin- 
neir,  his  solicitor,  to  whom  the  bill  was  due,  and  at 
such  vestry  the  surveyor's  accounts  were  produced, 
examined  and  allowed.  [The  case,  after  stating  some 
facts  as  to  the  taxation  of  the  bill,  continued.]  We 
also  state  that  we  found  that  the  costs  incurred  in  the 
said  bill  had  been  incurred  after  the  inhabitants  of  the 
parish  had  agreed  to  defend  such  appeals  against  the 
highway-rate,  as  appears  by  the  extracts  of  the  minutes 
in  the  vestry  books,  which  we  have  above  set  forth. 
We  also  state  that  such  bill  of  costs  did  not  appear  to 
us  to  have  been  allowed  by  two  justices,  previous  to  the 
same  having  been  charged  in  the  surveyor's  account 
when  laid  before  the  vestry  and  paid  by  the  surveyor. 
As  to  the  second  point,  we  state  the  objections  taken 
bj  the  app.  to  be  as  follows :— "  First,  that  the  said 
reap,  had  charged  in  his  account  a  bill  of  costs  or  law 
expenses,  amounting  to  the  sum  of  105/.  12*.  2d,  in- 
curred in  or  about  defending  certain  appeals  against 
the  highway-rates  for  the  parish  of  Swindon,  at  a 
vestry  convened  for  the  purpose  of  considering 
the  same,  as  required  by  the  lllth  section  of 
5  &  6  Will.  4,  c  50.  Secondly,  that  the  said 
reap,  had  charged  in  his  account  such  bill  of  costs  or 
expenses  before  the  same  had  been  allowed  by  two  jus- 
tices of  the  peace,  as  required  by  the  same  section  of 
the  said  Act."  The  third  objection  referred  to  the 
taxation  of  the  bill  of  costs,  but  as  nothing  tamed  upon 
it,  it  is  unnecessary  to  insert  it 

Phipson,  for  the  resp.,  cited  Reg.  v.  The  Justices  of 
4Jie  West  Riding  of  Yorkshire,  1  Q.  B.  624;  Reg.  v. 
Justices  of  Leicestershire,  8  E.  &  B.  557,  and  con- 
tended that  the  allowance  by  the  justices  sitting  in  petty 
sessions,  under  sect.  44  was  a  sufficient  allowance  by 
two  justices  under  sect  111. 

Martin,  for  the  app.,  cited  Reg.  v.  Goodenomgh,  2 
A  cc  £.  463,  and  contended  that,  by  the  1 1 1th  section, 
it  was  necessary  that  the  expenses  should  be  allowed 
by  the  vestry  and  also  by  two  justices,  before  they 
could  be  charged  in  the  surveyor's  account,  and  that 
the  account  should  afterwards  be  laid  before  the  jus- 
tices sitting  in  petty  sessions  under  sect.  44. 

Cur,  ado.  vult. 

Juhi  8.— Williams,  J.  now  delivered  the  judgment 
•of  the  court — Upon  the  argument  of  this  case  before 
my  brothers  Willcs,  Byles  and  myself,  only  one  point 
^was  submitted  for  our  consideration,  namely,  whether 
the  justices  sitting  in  petty  sessions  ought  to  have  dis- 
allowed the  item  in  the  surveyor's  account  of 
105L  12*.  24,  with  respect  to  law  expenses.    The 


question  turns  upon  the  1 1 1th  section  of  the  General 
Highway  Act,  5  &  6  Will.  4,  c,  50,  by  which  it  b  enacted 
that :  "  If  the  inhabitants  of  any  parish  shall  agree  at 
a  vestry  to  defend  any  indictment  found  against  any 
such  parish,  or  to  appeal  against  any  order  made  by  or 
proceeding  of  any  justice  of  the  peace  in  the  execution 
of  any  powers  given  by  this  Act,  or  to  defend  any 
appeal,  it  shall  and  may  be  lawful  for  the  surveyor  of 
such  parish  to  charge  in  his  account  the  reasonable 
expenses  incurred  in  defending  such  prosecution,  or 
prosecuting  or  defending  such  appeal  after  the  same 
shall  have  been  agreed  to  by  such  inhabitants  at  a 
vestry  or  public  meeting  as  aforesaid,  and  allowed  by 
two  justices  of  the  peace  within  the  division  where  sock 
highway  shall  be,  which  expenses,  when  so  agreed  to 
or  allowed  shall  be  paid  by  such  parish  out  of  the  fines, 
forfeitures,  payments  and  rates,  authorised  to  be  col- 
lected and  raised  by  virtue  of  this  Act;  provided, 
nevertheless,  that  if  the  money  so  collected  and  raised 
is  not  sufficient  to  defray  the  expenses  of  repairing  the 
highways  in  the  said  parish,  as  well  as  of  defending 
such  prosecution,  or  prosecuting  or  defending  such 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  autho- 
rised to  make,  collect  and  levy  an  additional  rate  in 
the  same  manner  as  the  rate  by  this  Act  is  authorised 
to  be  made  for  the  repair  of  the  highway."     The 
app.'8  contention  before  us  was,  that  by  reason  of  this 
enactment  the  surveyor  could  not  charge  his  law  ex- 
penses in  his  account  until  after  the  same  bad  been 
agreed  to  by  the  inhabitants  in  vestry,  and  been  allowed 
by  two  justices  of  the  peace.      It  was  urged  in  the 
argument  that  in  the  Act  it  is  said  that  the  sunreyor 
may  charge  his  expenses  in  the  account  after  they 
have  been  agreed  to  at  vestry,  and  allowed  by  two 
justices  of  the  peace,  and  afterwards  it  proceeds  to 
enact  that  the  expenses,  when  so  agreed  to  or  allowed, 
shall    be    paid  by  such  parish,    &&,    and  it  was 
suggested    that  the  word    "or"    was   plainly  pot 
by  mistake    for    "  and."      In  our  opinion,  the  in- 
accuracy  is   rather   in   patting    "and"   for  "or* 
in  the  earlier  part  of  the  section.    We  are  led  to 
this  conclusion,  not  only  by  considering   this  con- 
struction the  more  reasonable,  but  also  by  referring  to 
the  language  of  the  65th  section  of  IS  Geo.  3,  c  78 
(the  earlier  General  Highway  Act),  for  which  the 
present  section  is  substituted,  and  which  is  in  these 
words:— "And  be  it  further  enacted,  that  if  the  in- 
habitants of  any  parish,  township,  or  place,  shall  agree 
at  a  vestry  or  public  meeting  to  prosecute  any  perm 
by  indictment  for  not  repairing  any  highway  within 
such  parish,  township,  or  place,  which  they  apprehend 
such  person  wss  obliged  by  law  to  repair,  or  for  com- 
mitting any  nuisance  upon  any  highways,  or  shall 
agree  at  such  vestry  meeting  to  defend  any  indictment 
or  presentment  preferred  against  any  such  parish, 
township,  or  place,  it  shall  and  may  be  lawful  for  the 
surveyor  of  such  pariah,  township,  or  place,  to  charge 
in  his  account  the  reasonable  expenses  incurred  in 
carrying  on  or  defending  such  respective  prosecutions, 
after  the  same  shall  have  been  agreed  to  by  such  in- 
habitants at  a  vestry  or  public  meeting,  or  allowed  by 
a  justice  of  the  peace  within  the  limit  where  steh 
highway  shall  be;  which  expenses,  when  so  agreed  to 
or  allowed,  shall  be  paid  by  such  parish,  township,  or 
place  out  of  the  fines,  forfeitures,  compositions,  pay- 
ments and  assessments  authorised  to  be  collected  and 
raised  by  virtue  of  this  Act*    In  the  ease  before  as, 
therefore,  we  think  the  surveyor  was  entitled  to  chanw 
the  expenses  in  question  after  they  had  been  either 
agreed  to  at  vestry,  or  allowed  by  two  justices;  and 
we  farther  think  it  appears  to  have  been  annVsentrc 
agreed  to  at  vestry,  having  regard  to  what  is  stated 
in  the  case,  to  have  been  incurred  at  the  vestry  held 
on  the  29th  March  1860;  censequently  we  are  of 
opinion,  upon  this  ground,  that  the  sum  in  qnestJon 
wss  properly  allowed  in  the  surveyor's  account  There- 
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fore  it  becomes  unnecessary  to  consider  whether  the 
mp.  was  also  right  in  contending  that  the  allowance 
ty  the  justices  was  a  sufficient  allowance  by  two 
justices  within  the  meaning  of  the  1 11th  section. 

Judgment  for  the  resp. 


COURT  OF  ARCHES. 

Saturday,  Nov.  2. 
(Before  Dr.  Lushixoton.) 
Tbe  office  of  Judge  promoted  by  Burdeb  v.  Heath. 
Articles  of  religion — Repugnant  doctrines — Obliga- 
tion* of  the  clergy. 
The  obligations  of  the  clergy  are  twofold:  first,  to 
declare  assent  and  consent  to  the  Book  of  Common 
Prayer;  second,  to  subscribe  the  Thirty-nine  Arti- 
cle* of  Religion. 
"The  court  will  not  take  into  consideration  the  internal 
convictions  or  animus  with  which  the  Articles  are 
subscribed;  it  will  only  examine  the  doctrine*  im- 
peached, and  see  if  they  violate  the  plain  gramma- 
tical intent  and  meaning  of  the  Booh  of  Common 
Prayer  or  the  Articles  of  Religion. 
The  construction  which  the  court  will  put  upon  those 

documents  is  a  judicial  construction. 
If  the  Article  admits  of  several  meanings,  without  any 
violation  of  the  ordinary  rules  of  construction  or 
the  plain  grammatical  sense,   the  court  will  hold 
ihat  such  opinion  might  be  lawfully  avowed  and 
maintained. 
If  the  doctrine  in  question  had  been  held  without 
offence  by  eminent  divines  of  the  Church,  then,  though 
it  might  be  difficult  to  be  reconciled  with  the  plain 
meaning  of  the  Articles,  blame  will  not  be  imputed 
to  those  who  hold  it 
This  court  will  not  question  doctrines  that  have  been 

allowed  or  tolerated  in  the  Church. 
In  construing  sermons,  the  court  will  not  be  bound  by 
the  strict  rules  which  are  applied  to  the  construction 
of  the  Articles  and  Book  of  Common  Prayer,  but  it 
will  allow  of  a  greater  latitude  of  interpretation, 
and  will  permit  it  to  be  shown  ihat  the  preacher  did 
not  intend  to  contravene  the  statute  of  Elizabeth,  or 
to  promulgate  doctrines  inconsistent  with  the  Book  of 
Common  Prayer. 
The  court  will  not  for  this  purpose  assume  that  any- 
thing teas  done  or  intended  to  be  done  by  the  autho- 
rity of  the  Legislature  or  of  the  Church,  which  it  did 
not  find  within  the  four  corners  of  the  Articles  and 
the  Book  of  Common  Prayer ;  and,  on  the  other  hand, 
it  will  not  assume  that  anything  therein  found  was 
net  intended  to  have  its  full  effect  andoperation. 
There  are  many  matters  of  doctrine  dehors  both  the 
Articles  and  the  Book  of  Common  Prayer,  as  to 
which  entire  freedom  of  opinion  is  allowed.    But 
it  is  settled  law.  admitting  of  no  discussion,  that  the 
Articles  and  the  Book  of  Common  Prayer  must  be 
taken  by  all  who  have  subscribed  them  to  contain  the 
doctrines  of  the  Church  of  England,  and  that  these 
are,   so  far  as  there    set  forth,  accordant  with 
Scripture, 
tin  the  construction  of  the  statute  13  EUz.  the  word 
"advisedly"   means  "deliberately,"  as  contrasted 
with  "  inadvertently,"  or  "intentionally,"  that  is  to 
say,  with  an  express  and  avowed  purpose. 
The  intention  will  be  gathered  from  examination  of  the 

acts  complained  of. 
What  doctrines  are  held  to  be  in  contravention  of  the 

Articles  and  Book  of  Common  Prayer. 
The    statute   leaves  a  locus  penitentia  to  the    deft., 
who  may  retract  before  sentence  passed. 
This  cane  was  argued  in  June  last,  and  his  Lordship 
took   time    to  consider  his  decision.    The  questions 
involved  in  it,  and  the  form  in  which  they  were  raised, 
are  foJJf  stated  in  the  judgment 
[Mao.  Gab.] 


Dr.  Twiss,  Q.C.  and  Dr.  Swabey  for  the  prosecutor. 
Dr.  Phillimore,  Q.C.  and  Bullar  for  the  deft. 
Dr.  Lushington  said : — Early  in  the  year  I860  a 
suit  was  instituted  in  this  court  by  the  direction  of  the 
Bishop  of  Winchester,  against  the  Rev.  D.  L  Heath,  a 
clergyman  beneficed  in  that  diocese.    The  object  of 
that  suit  was  to  prefer  certain  charges  against  Mr. 
Heath  for  having  printed  and  published  several  sermons, 
called    "Sermons  on  Important  Subjects,"  parts  of 
which  were  alleged  to  contain  doctrines  repugnant  to 
the  Articles  of  Religion,  in  violation  of  the  statute  of 
Elizabeth  and  in  derogation  of  the  Book  of  Common 
Prayer.    I  must  presently  enter  minutely  into  the 
consideration  of  the  articles  which  contain  these  charges, 
but  this  general  description  will  suffice  for  my  immediate 
purpose — namely,  to  make  some  general  observations 
as  to  the  principles  which  I  believe  ought  to  guide  the 
court  in  the  consideration  and  decision  of  cases  of  this 
description.    The  court  is  fully  aware  of  the  deep 
responsibility  which   attaches  to  it  in  the  exercise  of 
this  jurisdiction.    Questions  may  arise  most  important 
to  the  Established  Church.   The  abstruse  nature  of  the 
subject-matter  itself,  the  doctrines  of  the  Chnrch  of 
England,  may  necessarily  introduce  considerations  of 
great  difficulty.   A  miscarriage  by  this  court,  even  if  cor- 
rected by  the  court  above,  would  be  a  serious  evil.  Again, 
n  weighing  the  importance  of  such  cases,  the  court  must 
never  forget  that  the  character  and  interests  of  tbe  party 
proceeded  against  are  most  deeply  involved.     It  may 
be  meet,  in  the  first  instance,  briefly  to  recapitulate  the 
obligations  which  the  clergy  of  the  United  Church  are 
by  law  to  undertake.     They  are  twofold  :  they  must 
declare  their  assent  snd  consent  to  the  Book  of  Common 
Prayer,  and    they    must  subscribe  the    Thirty-nine 
Articles  of  Religion.  In  the  course  of  the  argument  ad- 
dressed to  the  court  on  the  part  of  Mr.  Heath  much  was 
said  as  to  the  animus  with  which  a  subscription  to  the 
Articles    might  be  made,  and  the  authority   of  Dr. 
Paley  was  cited  upon  this  subject.     I  disclaim  entering 
into  any  examination  of  this  argument,  for  I  think  that 
it  does  not  belong  to  the  court  to  discuss  it.    I  have 
nothing  to  do  with  the   internal  convictions  of  any 
persons  subscribing  the  Articles;  neither  I  nor  any 
other  court  can  know  what  are  the  opinions  of  indivi- 
duals when  they  affix  their  subscriptions — that  is  a 
matter  to  be  governed  by  their  own  consciences.     It 
may  be  quite  right  and  fitting  that  learned  divines 
should  discuss  the  limits  within  which  a  person   can 
conscientiously  subscribe,  but  these  are  not  questions 
for  a  court  of  justice.    Disquisitions  on  this  subject 
afford  no  assistance  to    the  court,  and  I  cannot  con- 
sent to  import  into  this  case  or  any  other  similar 
case  the  words  of   learned  divines    so   far   as   they 
relate  to  the  quo   animo  with  which   the   subscrip- 
tion may  be  affixed.     The  province  of   a    court   of 
justice,  when  compelled  to  perform  the  duty,  is  to  exa- 
mine the  doctrines  impeached,  and  to  see  that  they 
do  not  violate  the  plain   intent  and  meaning  of  the 
Book  of  Common  Prayer  or  the  Articles  of  Religion.     I 
cannot  disguise  from  myself  that  in  discharging  the 
duty  now  imposed  on  me  there  are  difficulties  which 
are  not  to  be  found  in  tbe  ordinary  course  of  justice. 
Such  cases  as  the  present  are  of  very  rare  occurrence, 
and  though  the  general* principles  which  ought  to  guide 
the  court  may  to  a  certain  extent  be  extracted  from 
the  few  preceding  cases,  yet  there  are  not,  and  there 
cannot  be,  any  institutional  writers  to  whose  authority, 
as  in  ordinary  legal  questions,  the  court  could  with 
confidence  appeal ;  nor  are  there  any  decided  cases  as 
to  the  actual  construction  which  ought  to  be  put  upon 
the  Articles.     True  it  is  that  there  are  a  multitude  of 
the  most  learned  works  by  the  most  eminent  divines 
as  to  the  meaning  of  those  Articles.      But  the  court 
cannot  venture  to  make  much  use  of  such  assistance, 
and  for  this  reason,  that  such  works  naturally  and 
properly  constantly  refer  to  the  Holy  Scriptures.    The 
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court,  however,  ought  not  to  venture  into  so  wide  a 
field  of  investigation,  except  so  far  as  maj  be  absolutely 
necessary  to  tho  discharge  of  its  proper  duty — viz.,  the 
ascertainment  of  the  plain  grammatical  meaning  of  the 
Book  of  Common  Prayer  aud  the  Articles.  The  con- 
struction which  the  court  must  put  upon  the  Book  of 
Common  Prayer  and  the  Articles  is  a  judicial  construc- 
tion. I  should  not  presume  to  adopt  any  authority, 
however  high,  even  though  in  my  own  most  fallible 
opinion  supported  by  scriptural  quotations,  unless  such 
authority  concurred  with  the  plain  grammatical 
meaning.  With  great  anxiety,  then,  I  have  sought 
to  ascertain  what  are  the  principles  which  should 
govern  the  court  and  guide  its  judgment  in  all 
cases  in  which  charges  of  false  doctrine  are  pre- 
ferred, or  similar  questions  demand  solution.  It 
is  a  satisfaction  to  my  mind  that  the  principles 
generally  applicable  to  all  this  class  of  cases  have  to  a 
very  considerable  extent  been  enunciated  by  the  court 
of  the  highest  authority  in  these  matters — I  refer  to 
the  decision  of  the  Privy  Council  in  the  Gorkam  case. 
The  judgment  therein  delivered,  being  a  decision  of  the 
Superior  Court,  is  legally  binding  on  me,  so  far  as  it 
declares  principles  applicable  to  the  trial  of  the  present 
cause.  It  is  true  that  I  was  one  of  the  judges  in  that 
memorable  case;  but  the  judgment  stands  upon  the 
authority  of  Lord  Langdale,  Lord  Campbell,  Lord 
Wensleydale,  and  Lord  Kingsdown,  approved  by  the 
two  Archbishops  of  the  realm.  I  think  that  the  leading 
principles  there  laid  down  stand  also,  and  most  firmly 
stand,  upon  the  stable  basis  of  sound  reason  and 
justice.  These  principles  must  govern  the  present  case, 
and  would  do  so  even  if  the  particular  decision  had 
been  erroneous.  In  tbe  Gorkam  case  the  proceedings 
were  civil  and  concerned  only  civil  rights,  but  tbe  rule 
of  construction  of  the  Articles  of  Religion,  the  Book 
of  Common  Prayer,  and  the  doctrines  impugned,  must 
be  equally  applicable  to  the  present  proceeding.  In 
both  cases  there  is  the  same  issue,  at  least  substan- 
tially ;  in  both  cases  the  question  is,  whether  the  doc- 
trines impugned  be  or  be  not  contrary  and  repugnant 
to  the  Articles  of  Religion  and  the  Book  of  Common 
Prayer.  The  following  passage  occurs  in  Mr.  Moore's 
report  of  tbe  judgment  of  Lord  Langdale  in  the  Gorhttm 
case,  p.  462 : — "  This  question  must  be  decided  by  the 
Articles  and  the  Liturgy,  and  we  must  apply  to  the 
construction  of  those  books  the  same  rules  which  have 
been  long  established,  and  are  by  law  applicable  to 
the  construction  of  all  written  instruments.  We 
must  endeavour  to  attain  for  ourselves  the  true 
meaning  of  the  language  employed,  assisted  only 
by  the  consideration  of  such  external  or  historical 
facts  as  we  may  find  necessary  to  enable  us  to 
understand  the  subject-matter  to  which  the  instru- 
ments relate,  and  the  meaning  of  the  words  employed. 
Iu  our  endeavour  to  ascertain  the  true  meaning  and 
effect  of  the  articles,  formularies  and  rubrics,  we  must 
by  no  means  intentionally  swerve  from  the  old  estab- 
lished rules  of  construction,  or  depart  from  the  princi- 
ples which  have  received  the  sanction  and  approbation 
of  the  most  learned  persons  in  times  past,  as  being,  on 
the  whole,  the  best  calculated  to  determine  the  true 
meaning  of  the  documents  to  be  examined.  If  these 
principles  were  not  adhered  to,  all  the  rights,  both 
spiritual  and  temporal,  of  her  Majesty's  subjects  would 
be  endangered."  These  were  the  principles  by  which 
he  purposed  to  abide,  remembering,  however,  that  this 
was  a  criminal  proceeding,  that  tho  offence  charged 
must  be  clearly  proved,  and  that  if  doubt  existed  the 
accused  was  entitled  to  the  benefit  of  it  His  Lordship 
then  stated  the  various  steps  which  had  been  taken  in 
the  suit  since  its  commencement  in  1860,  and  added 
that  the  case  was  fully  argued  towards  the  end  of  last 
-June.  He  was  always,  he  continued,  most  anxious  to 
avoid  unnecessary  delay  in  the  adjudication  of  the 
causes  in  the  courts  in  which  he  had  the  honour  to  pre- 


side, but  a  press  of  business  always  prevailed  at  that 
period  of  the  year,  and  the  subject-matter  of  tbis'suit 
was  in  itself  so  important  and  so  difficult,  the  possible 
consequences  of  error  so  serious,  not  only  to  Mr.  Heath 
personally,  but  also  it  might  be  to  tbe  interests  of  the 
Church,  that  he  deemed  it  his  duty  to  take  such  time 
for    deliberation  as   he  could    only    appropriate  to 
the   task  during  tbe  long    vacation.     In  consider- 
ing how  the  principles  laid    down    by   the   Privy 
Council    were    applicable   to    this    case,  he  appre- 
hended that  the  course  to   be  followed   was,   first, 
to  endeavour    to  ascertain    the  plain   grammatical 
sense  of  the  Article  of  Religion    said  to  be  contra- 
vened, and  if  that  Article  admitted  of  several  mean- 
ings without  any  violation  of  the  ordinary  rales  of  con- 
struction or  the  plain  grammatical  sense,  then  the 
court  ought  to  hold  that  any  such  opinion  might  be 
lawfully  avowed  and  maintained.      If,  indeed,  any 
controversy  arose  whether  any  given  meaning  vis 
within  the  plain  grammatical  construction,  the  court 
must  form  the  best  judgment  it  could,  with  this  issu- 
ance—that,  if  the  doctrine  in  question  had  been  held 
without  offence  by  eminent  divines  of  the  Church,  ties, 
though,  perhaps,  difficult  to  be  reconciled  with  the 
plain  meaning  of  the  Articles  of  Beligion,  still  a  judge 
in  his  position  ought  not  to  impute  blame  to  those  wto 
held  it.    That  which  had  been  allowed  or  tolerated  is 
the  Church  ought  not  to  be  questioned  by  that  court 
In  construing  Mr.  Heath's  sermons,  however,  the  court 
was  not  absolutely  bound  down  by  the  same  strict 
rules  which  applied  to  the  construction  of  the  Amoks 
or  the  Book  of  Common  Prayer,  and  therefore  it  might 
be  that  a  greater  latitude  of  interpretation  should  be 
allowed,  and  the  fullest  possible  means  should  be  per- 
mitted for  showing  that  Mr.  Heath  did  not  intend  to 
contravene  the  statute  of  Elisabeth  or  promulgate  doc- 
trines inconsistent  with  the  Book  of  Common  Prsjer. 
This  was  the  course  he  was  bound  to  follow,  but  there 
were  also  things  to  be  avoided.     The  court  most  never 
assume  for  the  purposes  of  this  case  that  anything  wa» 
done,  or  intended  to  be  done,  by  the  authority  i  the 
Legislature  or  of  the  Church  of  England,  whfca  i'* 
did  not  find  within  the  four  comers  of  the  Articles 
of    Beligion    and    the    Book  of    Common  Pnjer; 
and,  on    the    other    hand,  it  must  never  assume 
that  anything    therein  found  was    not   intended  to 
have  its  full  effect  and  operation.     It  was  coatnrr 
to  all  probability,  as  well  as  irreconcilable  withtte 
ordinary  rules  of  construction  in  so  solemn  a  proceed- 
ing as  the  establishment  of  the  Articles  of  Religion  or 
Book  of  Common  Prayer,  to  presume  that  anything 
was  inserted  to  be  inoperative  or  rejected.    For  ac- 
tion's sake,  he  would  say  that  he  fully  recognised  the 
position  of  the  Judicial  Committee,  that  there  w«* 
many  matters  of  doctrine  debars  both  the  Artkk*  <rf 
Beligion  and  the   Book   of  Common   Prayer,  as  b 
which  entire  freedom  of  opinion    was  allowed.   1- 
must,  however,  be  assumed  as  a  matter  admitting ef 
no  doubt,  and  respecting  which  the  court  oooM  set 
no  discussion,  that  the  Thirty-nine  Articles  and  tU 
Book  of  Common  Prayer  being  established  by  tf* 
highest  authority  in  this  realm,  must  be  taken  by  all 
who  subscribed  thereto  to  contain  the  doctrines  of  the 
Church  of  England,  and,  so  far  as  therein  set  forth,  t« 
be  accordant  to  Scripture ;   these  were  nearly  the 
words  which  were  used  in  the  Bath  case,  and  to  wbkh 
he  adhered.    His  Lordship  then  rend  the  terms  of  tl*e 
13th  Elizabeth,  and  the  construction  which  he  h*£ 
put  upon  the  word  "advisedly  n  in  that  statute  giru£ 
judgment  in  the  Bath  case.     One  meaning  of  the  word 
was  "  deliberately/*  as  contrasted  with  inadveiteBtlT. 
Another  meaning  was  u  intentionally,"  with  an  expR* 
and  avowed  purpose.     But  there  was  great  dfflksltj 
in  putting  the  second  construction  en  the  word,  for  *- 
was  hardly  possible  that  a  clergyman  who  had  sjpw* 
|  the  Articles  would  preach  or  publish  anything  with 
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the  avowed  intention  of  contradicting  them.      The 
question  of  intention  was  of  the  last  importance,  bat 
the  court  eonld  only    arrive    at   a  conclusion  npon 
that    qnestion    by    an    examination     of    the    acts 
complained  of;    for  in  all  the   transactions  of  life 
a  roan    most    be   judged   by    the    consequences  of 
his  acts,  and  he    must    be    taken    to    intend    that 
which  was  the  effect  of  what  he  had  deliberately  done. 
He  roost  apply  these  same  principles  to   the  present 
case,  and  hold  that  the  printing  and  publishing  a  set 
of  sermons  was  an  act  done  "  advisedly."    With  these 
observations  he  proceeded  to  examine  each  of  the  four 
accusing  articles.    The  sixth  article  alleged  that  certain 
pa> sages  in  Mr.  Heath's  sermons  contained  doctrines  con- 
trary and  repugnant  to  the  eleventh  Article  of  Religion. 
He  must  compare  the  passages  with  that  Article.  He  felt 
this  to  be  an  arduous  duty,  and  he  should  take  especial 
care  not  to  travel  beyond  the  necessity  which  the  law  im- 
posed upon  him  ;   but  he  must,  in  some  part  of  this 
judgment,  to  a  certain  and  limited  extent,   express  a 
judicial  construction  of  the  eleventh  Article ;  for  how 
could  he  compare  the  passages  in  the  sermons  without 
fo doing?    The  judicial  construction   was  the  plain 
grammatical  sense  of  the  Article.     It  was  no  part  of 
his  province,  and  he  distinctly  disclaimed  any  attempt, 
to  affix  any  meaning  to  this  Article  by  any  relerence 
of  his  own  to  the  Holy  Scriptures ;  but  he  apprehended 
that,  in  case   of   doubt  and   absolute    necessity,  he 
should  be  justified  in  having  recourse  to  the  opinions 
of  learned  divines  of  our  Church.     The  first  difficulty 
he  had  to   encounter  was  that,  in  ascertaining  the 
plain    grammatical  meaning  of  the  Article,   ho  had 
to   affix    a    meaning    to    words     which     had    not 
hv  any    commanding    authority     had     any   precise 
meaning  affixed    to    them,  and  which  words  might, 
if  Bishop    Burnet    were  right,   have    been  used  in 
the  New   Testament   in  different   senses.      He  was 
then,  by  the   necessity  of  the  case,  coerced   to  give 
his  own  construction  of  the  eleventh  Article  of  Religion. 
First,  he  held,  with  Bishop  Burnet,  that  by  justifica- 
tion was  meant  being  received  into  the  favour  of  God ; 
secondly,  that  the  merit  of  our  Saviour  was  the  great 
cause  of  that  reception ;    thirdly—- and  what  on  the 
present  occasion  was  perhaps  most  important — that  the 
person  so  U  be  received  must  have  faith  in  the  re- 
demption of  mankind  through  Jesus  Christ.     He  did 
not  enter   into  the  consideration  how  far  a  very  ex- 
tended meaning  might  be  given  to  the  expression  "  by 
faith ;"  it  sufficed  for  the  present  purpose  to  say,  "  faith 
in  the  redemption  through  Jesus  Christ,"  and  that  it 
most  be  faith  in  the  person  to  be  justified.     As  to  the 
latter  part  of  the  interpretation,  he  thought  he  was 
confirmed  by  the  grammatical  construction;  the  words 
which  followed  were,  "  and  not  for  our  own  works  or 
deserving  ;H  the  necessary  inference  was  that  "  our  own 
faith  "  was  contemplated  as  well  as  u  our  own  works." 
The  thirteenth  Article    supported  this  construction, 
for  there  faith  in  Jesus  Christ  appeared  to  him  clearly 
to  denote  faith  in  Jesus  Christ  in  the  person  to  be 
justified.     If  it  were  necessary  to  construe  the  remain- 
ing part,  he  should  say  that  the  words  u  we  are  justi- 
fied by  faith  only  "  might  mean  that  faith  was  indis- 
pensable, and  without  it  there  could  be  no  justification. 
The  essence  of  this  Article  was  merits  in  the  Re- 
deemer, faith  in  the  person  to  be  justified.     His  Lord- 
ship then  referred   to  the  voluminous  extracts  from 
Mr.  Heath's  sermons  set  out  in  the  articles,  and  said 
that  the  charges  against  them,  compressed,  were,  that 
Mr.    Heath    affirmed    that   justification  meant  the 
doing  strict    justice    to    all    both    good    and    bad, 
*&d    that    justification    by    faith     meant  justifica- 
tion by  the  faith  of  our  Savour  in  his  own  Gospel, 
or  our  Saviour's  trust  in  the  future.     He  bad  duly 
considered  these  extracts,  and  he  was  of  opinion  that 
tne  doctrines  maintained  by  Mr.  Heath  in  the  extracts 
from  pages  22  and  23  did  not  contain  the  legal  and  cor- 


rect explanation  of  the  meaning  of  the  word  "  justi- 
fication."   He  thought  there  was  a  misuse  of  words, 
and  that  an  erroneous  meaning,  not  permitted  by  law, 
had  been  attached  to  the  word  "justification,"  as  used 
in  the  eleventh  Article.     He  thought  that  every  clergy- 
man of  the  Established  Church  was  hound  to  bear  in 
mind  the  Articles  of  Religion  in  every  sermon  which  he 
preached  and  published.    He  thought  that  if  in  such 
sermons  he  maintained  a  doctrine  contrariant  and  re- 
pugnant to  the  Articles,  it  was  no  excuse  for  him  to 
allege  that  he  did  not  bear  in  mind  the  Articles,  and 
had  no  intention  of  contravening  them.     But,  although 
he  deemed  this  position  undoubtedly  trne,  he  was  also 
of  opinion  that  it  ought  not  to  be  pressed  with  extreme 
rigidity.     But  in  the  passage  to  which  he  had  referred 
it  was  possible  that  Mr.  Heath  might  have  meant, 
there  being  no  reference  to  redemption  by  our  Saviour, 
that  the  justification  of  which  he  was  then  speaking 
was  simply  that  the  Supreme   Being  would  put  all 
things  to  rights  according  to  His  wisdom.     Much  as 
he  reprobated  the  passage  as  mischievous  in  every  point 
of  view,  he  should  be  very  reluctant  to  conclude,  if  it 
were  isolated,  that  such  single  passage  was   adequate 
proof  of  the  charge  laid  in  the  sixth  article.     But 
there  were  other  passages  which  he  could  not  reconcile 
with  any  possible  construction  to  be  put  on  the  eleventh 
Article.     That  Article  expressly  declared  that  justi- 
fication sprang  from  the  merit  of  our  Saviour,  and  in 
no  respect  whatsoever  represented  justification  to  mean 
the  doing  strict  justice  to  all,  though  it  might  be,  and 
he  believed  it  to  be,  true  that  in  the  scheme  of  redemp- 
tion mercy  and  justice  might  be  so  combined  that 
no  violation  of  justice  would  take  place.      In  other 
passages  Mr.  Heath  introduced  a  new  ingredient  — 
namely,    the    personal     faith    of     our    Saviour,    of 
which  no  mention  was  made  in  the  Article,  nnd  which 
placed  justification  on  a  different  ground.     The  Article 
declared  justification  to  be  by  the  merit  of  our  Saviour, 
and  by  the  faith  of  the  person  to  be  justified.   To  place 
justification  upon  the  personal  belief  of  the  Saviour  was, 
he  thought,  in  opposition  to  the  Article  itself;   for  any 
essential  addition  to  the  Article  could  not  be  consistent 
with  the  Article,  which  purported  to  describe  all  that 
constituted  justification.     He  could  not  consider  it  a 
harmless  innovation,  for  it  discarded  the  conditions  of 
the  eleventh  Article,  and  substituted  another  instead ; 
and  this  erroneous  doctrine  was  agun  repeated   in 
stronger  terms.     Mr.  Heath  said :   "  When   I  talk  of 
justification  by  faith,   I   mean  justification   by  our 
Saviour's  trust  in  the  future.     The  Saviour  still  trusts 
ih  our  Father  as  He  always  did ;  He  still  has  faith,  and 
His  faith  still  works  by  love ;    He  still  believes  He  can 
put  the  world  right,  and  I   believe  so  too/'    He  was 
under  the  painful  necessity  of  saying  that  he  could  not 
reconcile  these  doctrines  with  the  plain  grammatical 
sense  of  the  eleventh  Article.     He  thought  that  they 
were  contrariant  and  repugnant  thereto,  and  he  must 
pronounce  accordingly.     His  Lordship  next  examined 
the  seventh  article,  wherein  it  was  alleged  that  the 
passages  extracted  were  repugnant  to  the  second  and 
thirty-first  Articles  of  Religion.     The  plain  meaning 
of  the  conclusion  of  the  second  article  was,  that  through 
the  suffering  and  death  of  our  Saviour  His  Father  was 
reconciled  to  us.     He  was  well  aware  that  very  much 
discussion  had  arisen  as  to  the  meaning  of  the  word 
'*  reconciled.w      The  ordinary  meaning   of  the  word 
14  reconciled,"  when  speaking  of  two  persons,  he  took 
to  be  the  removal  of  some   hostile  or  angry  feeling 
which  subsisted  between  them.      When  speaking  of 
the  Deity  we  must  be  careful  not  to  attribute  to  Him 
the  feelings  which  belonged  to  man.    The  best  con- 
struction that  be  felt  himself  at  liberty  to  put  upon 
this  word  '•  reconciled  "  was  the  removal  of  that  ob- 
stacle which,  from  the  sin  of  man,  existed  to  his  recep- 
tion into  the  favour  of  God,  and  that  being  reconciled 
he  would  be  so  received  into  that  favour.    Upon  a 
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consideration  of  the  second  and  of  the  thirty-first  Ar- 
ticle, be  could  not  but  think  that  whoever  alleged  that  the 
death  of  our  Saviour  was  not  the  means  to  reconcile 
His  Father  to  us,  or  who  denied  that  the  death  of 
Christ  was  a  perfect  propitiation  for  the  sins  of  the 
world,  must  necessarily  contravene  those  two  Articles. 
The  question  therefore  was,  whether  Mr.  Heath  had 
avowed  such  denial.     He  need  not  saj  that  he  con- 
sidered this  question — namely,  how  it  was  effected — to 
he  one  of  the  mysteries  which  it  had  pleased  Provi- 
dence to  leave  incapable  of  being  explained  by  man, 
and  he  was  relieved  by  thinking  that  it  was  his  duty 
merely  to  ascertain  whether  the  doctrine  therein  con- 
tained had  been  denied  or  not.     He  was  in  no  respect 
called  upon  to  offer  any  explanation.    His  Lordship 
Teferred  to  passages  in  the  sermons  which,  he  said,  ap- 
peared to  him  to  deny  that  God  was  propitiated  by 
the  sufferings  and  death  of  our  Saviour,  and  not  only 
to  deny  that  doctrine,  but  to  allege  that  His  blood  was 
ahed  for  another  purpose.    His  Lordship  next  referred 
to  the  eighth  article,  charging  Mr.  Heath  with  having 
advisedly    maintained    doctrines    repugnant    to    the 
Apostles'  Creed,  which  declared    our  belief  in  the 
forgiveness  of  sins,  and  to  that  port  of  the  Kicene 
Creed    which    declared  our   belief    in  one  baptism, 
for  the  remission  of  sins.  It  was  also  charged  that  these 
doctrines  were  repugnant  to  the  eighth,  twenty-seventh, 
and  sixteenth  Articles  of  Religion.  After  reading  those 
portions  of  the  Creeds  and  the  Articles  which  referred 
to  these  points,  his  Lordship  said  that  the  result  of 
them  was  that  forgiveness  of  sins  was  avowed  and 
acknowledged  as  a  part  of  the  doctrines  of  the  Church,. 
— forgiveness  of  sins  through  the  merits  of  the  Saviour 
by  faith  and  repentance;  and  the  question  was  whether 
this  doctrine  had  been  denied  by  Mr.  Heath.    The  first 
passage  bearing  upon  the  question  was  at  p.  161 : 
41  For  myself  I  feel  beaten  to  the  very  ground  at  the 
enormity  of  the  task  of  persuading  all  England  to  re- 
ject totally  the  forgiveness  of  sins  as  having  anything 
at  all  to  do  with  the  Gospel."     If  this  passage  stood 
alone,  if  it  were  not  altogether  qualified,  and  a  con- 
struction put  upon  it  by  other  parts  of  the  sermon 
adverse  to  its  prima  facie  meaning,  he  did  not  see  how 
it  was  possible  that  any  interpretation  of  its  meaning 
should  not  convey  the  doctrine  that  Mr.  Heath  denied 
the  forgiveness  of  sins,  nor  could  he  entertain  any 
doubt  that  a  denial  of  the  forgiveness  of  sins  was  con- 
trariant  and  repugnant  to  the  Creeds  and  Articles. 
His  task,  therefore,  was  narrowed  to  this— whether  he 
could  find  in  this  sermon  any  satisfactory  explanation 
of  the  passage  he  had  read.     He  could   find  none. 
The  remaining  charge  was  that  contained  in  the  tenth 
article,  which  charged  that  •  certain  passages  were  re- 
pugnant to  the  second  Article  of  Religion,  that  other 
passages  were  repugnant  to  the  Creed  of  St.  Athana- 
aius,  to  the  Apostles'  Creed,  and  to  the  Nicene  Creed, 
and  also  complained  of  a  violation  of  the  thirty-first, 
the  sixth  and  the  eleventh  Articles.     In  consider- 
ing   the    question    whether    Mr.    Heath    had 
travened  a  meaning,  so  far  as  he  knew,  disputed  I 
by    none,    he    confessed    that    he    had    had    great 
difficulty   in    believing  that  Mr.  Heath    did    really 
mean  to  express  the  opinions  which  his  words  conveyed, 
such  opinions  appearing  to  hiin  to  be  entirely  coutrary 
to  those  which  any  clergyman  ought  to  declare ;  but  he 
was  not  able  to  discover  any  clue  whereby  he  could 
venture  to  say  that  those  opinions  were  qualified,  and 
to  be  understood  in  a  different  sense  from  that  which 
prima  facie  belonged  to  the  words  used.     At  psge  117 
of  the  sermons  was  the  following  passage:   "The 
more  I  study  my  Bible  for  myself  the  more  astound- 
ing I  find  it — how  .many  of  the  most  fundamental 
ideas  and   phrases  of    modern   theology  have   been 
foisted  in  without  sanction    from    that    all-sufficing 
record  of  our  religion.     One  after  another,  no  less 


sin,  paying  a  penalty,  going  to  heaven,   going  to  hefiV 
immortality  of  the  soul,  satisfaction,  imputed  right- 
eousness, appropriating  the  work  of  Christ,  necessary 
to  salvation,  and  many  others,  have  vanished  from  my 
system,  because,  as  a  minister  of  Christ,  studying  these 
matters  professionally,  I  see  them  to  be  phrases  and 
ideas  not  only  absent  from  Scripture,  but  darkening 
and  confusing  the  clearest  of  the  otherwise  most  intel- 
ligible   and  comforting  statements   of  Holy  Writ." 
The  effect  of  this  passage  was — first,  that  guilt  of  aia 
had  vanished  from  Mr  Heath's  system,  because  such  a 
phrase  and  idea  were  absent  from  Scripture  and  dark- 
ened the  most  intelligible  and  comforting  statements  of 
Holy  Writ      Now,   what   said   the  second  Article? 
That  our  Saviour  died  to  reconcile  ns  to  the  Father, 
and  to  be  a  sacrifice  not  only  for  original  guilt,  but 
also  for  the  actual  sins  of  men.     He  really  could  not 
comprehend  how  any  intelligible  meaning  could  be 
affixed  to  this  Article,  if  guilt  of  sin  was  to  be  removed 
from  all  Christian  doctrine.    He  coold  not  conetn* 
the    idea  of   actual  sin  without  there    being  guilt 
of   sin..     He   should  not  dwell  upon  the  other  ex- 
pressions which    were   alleged    to   be   repugnant  to 
the  Creeds.    He  viewed  the  whole  of  the  passage  with 
astonishment  and  regret..    He  thought  toe  words  ued 
contained  a  doctrine,  if  it  whs  to  be  bo  called,  utterly 
irreconcilable    with,  the    Creeds.      The    thirty-fin* 
Article  was  next,  to-be  considered.     Mr.  Heath  dis- 
missed from  his  system  the  immortality  of  the  sod, 
satisfaction,  imputed  righteousness,  as  darkening  and 
confusing  the  clearest  and  the  most  intelligible  and 
comforting  statements  of  Holy  Writ.    The  thirty-fint 
Article  said  that. the  offering,  of  Christ  was  a  perfect 
satisfaction  for  all  the  sins  of  the  world.    To  day 
satisfaction  altogether,  whatever  might  be  its  meaning, 
as  Mr-Heath  had  done,  could  net  be  taken  in  any 
other  sense  than  a  denial  of  the  truth  of  the  Article 
itself..    The  next  charge  was  that  Mr  Heath  had 
maintained  that  the  phrase  4t  necessary  to  salvation," 
&c  was  not  only  not  a  scriptural  phrase,  but  a  phis* 
which  darkened  and  confused  Holy  Writ.    Passing  by 
the  Creed  of  St  Athana*ius,  be  would  refer  to  the 
very  words  with  which  the  sixth  Article  conimenced  *. 
"  Holy  Scripture  containeth  all  things  necessary  to 
salvation."  What  did  Mr.  Heath  mean  by  the  omiawa 
of  words  as  contrary  to  Scripture,  which  words  con- 
tained the  very  essence  of  the  Article  itself?    It  it 
with  great  regret,  his  Lordship  continued,  that  I  have 
felt  myself  compelled  by  a  sense  of  dnty  to  dedire 
that  I  have  no  other  alternative  but  to  pronousee  a 
judgment  condemning   Mr.  Heath   as  guilty   of  the 
charges  preferred  against  him — namely,  preaching  doe- 
trine  contrariant  and  repugnant  to  the   Artick«  of 
Religion  cited  in  these  proceedings.     The  defence  has 
been  maintained  with  great  seal   and  learning,  sad 
many  ingenious  arguments  have  been  urged  upon  the 
court;    but  I  must  say  that  that  which  the  coat 
wanted  from  the  beginning  has  never  been  suppfied— 
con-  |  namely,  some  kind  of   exposition   of  the  doctrine* 
preached  by  Mr.  Heath  which  could  by  any  possibditj, 
however    remote,     be    reconciled     with    the   pbi* 
grammatical    meaning     of     the     Articles    charged 
to  be  contravened.    I  would  with  pleasure  have  ac- 
cepted in  excuse  for  Mr.  Heath  any  explanation  of  his 
doctrines  which  by  any  reasonable  effort  of  the  ander- 
stsnding  could  be  reconciled  with  the  doctrines  of  the 
Church.     There  hss  been  a  complete  failure  in  that 
respect,  not  from  any  want  of  learning,  dlfigeaee,  of 
ability  of  counsel,  but  because  it  was  not  possible  ratioft- 
ally  to  affix  any  innocent  meaning  to  those  doetrioef 
which  Mr.  Heath  has  so  unfortunately  prostulpt** 
I  trust  I  may  confidently  affirm  that  I  nave  come  ts 
the  consideration  of  this  painful  case  with  nodifpoa- 
tion  to  press  the  clergy  of  this  realm  to  any  sano* 
construction  of  the  doctrines  of  the  Articles  of  fiefi- 
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would  net  violate  their  essence  and  spirit ;  to  go  further ! 
would  be  to  abandon  the  duty  of  the  office  I  hold,  and 
to  do  that  which  the  Legislature  alone  could  do — to 
release  the  clergy  of  the  Church'  of  England  from  the 
obligations  contained  in  the  Articles,  and  to  repeal  by 
judge-made  law  the  provisions  which  Parliament  has 
thought  fit  to  enact  by  its  authority.     Before  con- 
cluding, I  think  it  right  to  explain  why  I  do  not  advert 
to  the  many  authorities  which  the  seal  ana  learning  of 
counsel  have  produced.    My  reason  is  this,   that  in 
my  judgment  not  one  of  these  authorities  does  that 
which  was  required  in  this  case — namely,  show  that 
some  divine  of  eminence  has  held  without  reproach 
from  ecclesiastical  authority   doctrines   in    substance 
the  same    as  those  Mr.    Heath    has    promulgated. 
Whatever  opinions  may  have  been  held  in  the  vast 
field   of  polemical   divinity,  I  find    none  which  can 
support  Mr.  Heath,  or  justify  him.     In  the  Gorham 
case  the  Judicial  Committee  had  the  advantage  of 
bring  able  to  quote  in  support  of  their  judgment,  and  in 
justification  of  Mr.  Gorham,  passages  from  the  writings 
of  divines  of  the  highest  authority.   I  cannot  conclude 
this  judgment  without  observing  that  I  am  well  aware 
of  the  fallibility  of  my  own  opinion,  and  especially  in 
so  peculiar  a  case  as  the  present ;  but  I  have  endea- 
voured, first,  to  make  clear  the  principles  which  I 
intended  should  govern  me ;    and,  secondly,  to  show 
plainly  how  I  applied  those  principles  to  the  case  be- 
fore me.   If  I  have  erred  in  either  particular,  the  judg- 
ment of  a  Superior  Court  will  correct  me.     It  may  be, 
however,  that  many  will  think  that,  though  legally 
right,  this  judgment  recognises  too  severe  restrictions 
on  the  clergy,  and  shuts  the  door  against  inquiry  and 
disquisition,  which  might  tend  to  elucidate  the  truth. 
Now,  even  if  this  were  so,  it  is  not  for  a  court  of  jus- 
tice to  open  a  door  which  the  Legislature  has  shut. 
It  is  contrary  to  all  sound  principle  for  a  court  to  seek, 
as  has  been  formerly  done  by  some  judges,  ingenious 
subterfuges  to  evade  or  weaken  the  law,  and  that  upon 
a  notion  of  its  own  power  to  discover  what  is  best  and 
most  convenient.    Such  a  course  is,  I  think,  not  only 
contrary  to  principle,  but  would  be  most  injurious  in 
its  effect,  for  all  such  attempts  to  wrest  the  law  ac- 
cording to  supposed  consequences  invariably  tend  to 
postpone  a  remedy  if  there  be  a  real  evil.     If  there  be 
bonds  which  press  heavily  on  the  clergy — as  to  which 
I  give  no  opinion— I  repeat  that  the  Legislature  im- 
posed them,  and  the  Legislature  alone  can  loose  them. 
I  pronounce  against  Mr.  Heath. 

BuUar  asked  his  Lordship  to  allow  the  deft,  time  to 
consider  what  course  he  should  take  after  the  judgment 
that  had  been  pronounced.  Under  the  statute  retrac- 
tation was  open  to  Mr.  Heath. 

His  Lordship  said  he  would  allow  ample  time  for 
consideration,  and  the  cause  was  accordingly  postponed 
for  that  purpose. 


ASSIZES. 


wards  by  constable  Lowry,  and  prosecutor  then  searched - 
his  desk  and  discovered  21/.  in  gold.  Farrelly  was 
proceeding  to  state  what  passed  in  conversation  be- 
tween him  and  the  prisoner  in  the  presence  of  the 
police-constable,  when  Lover  objected  to  any  part  or 
the  conversation  being  given  in  evidence  until  it  was- 
first  sworn  by  the  constable,  who  had  been  in  charge, 
that  no  promise,  threat,  or  inducement,  had  been  held 
out  to  him. 

Christian,  J.  was  of  opinion  that  the  constable- 
should  be  produced  before  the  conversation  was  proved. 

The  Crown  acquiesced  in  this  course. 

Constable  Lowry,  who  arrested  the  prisoner  on  sus- 
picion on  the  morning  of  the  23rd  Feb.,  while  passing 
through  the  village  of  $>toneyford,  and  having  subse- 
quently brought  him  before  Mr.  Butler,  a  magistrate, 
having  given  him  a  caution  not  to  say  anything  that 
would  criminate  himself;  witness  asked  him  some 
questions. 

Lover  objected  to  any  answer  being  given  in  evi- 
dence, even  after  this  caution.  The  man  was  in  cus- 
tody, and  only  for  safe  custody,  and  it  was  the  duty  of : 
the  constable  to  bring  the  accused  before  a  magistrate, 
an  educated  gentleman  who  no  doubt  discharged  his 
duty  under  the  provisions  of  the  14  &  15  Vict.  c.  93, 
s.  14,  by  taking  his  examination  in  writing  after  a 
proper  caution.  Counsel  cited  Levinge's  Justice  of 
the  peace,  55-6 :  "  Constables  cannot  be  too  cautious- 
in  abstaining  from  investigating  prisoners  in  their  cus- 
tody. Doherty,  C  J.  expressed  his  unqualified  dis- 
approbation of  the  practice  of  persons,  without  any- 
lawful  authority,  interrogating  prisoners  on  the  subject 
of  their  charge,  and  declared  he  would  not  permit  ad- 
missions so  obtained  from  prisoners  to  be  given  in 
evidence  against  them:  {.Reg.  v.  Hughes,  I  Cran.  & 
Dix  C.  C.  15.)  And  it  has  been  held  by  Lefroy,  C.J., 
that  answers  given  to  a  constable  upon  questions  put 
by  him,  though  he  had  given  the  prisoner  a  previous 
caution,  are  inadmissible  in  evidence :  (Reg,  v.  Oreg, 
Trim  Summer  Assises  1855.)*' 

Wall  and  Curtis  submitted  that  if  once  a  due  and 
proper  caution  was  given,  the  statement  or  answer  of 
the  accused  were  clearly  admissible. 

Christian,  J.,  without  ruling  the  point,  observed 
that  there  was  a  difference  in  the  value  of  testimony 
voluntarily  given  and  that  elicited  in  answer  to  ques- 
tions. He  objected  to  the  police  questioning  pri- 
soners while  in  their  custody  on  a  criminal  charge,  and 
he  thought  the  counsel  for  the  Crown  ought  not  to 
press  tins  particular  evidence.  The  Crown  did  not 
insist  upon  the  reception  of  the  evidence,  without, 
however,  being  understood  to  assent  to  the  validity  of  • 
the  objection.  

BEISTOL. 


KILKENNY. 

(Before  Christian,  J.) 

Rko.  v.  John  Warrkll. 

Answers   of  the  prisoner  elicited  by  the  police,  even 

after  due  caution,  ought  to  be  received  in  evidencs 

with  great  jealousy. 

John  Worrell  was  indicted  for  stealing  twenty-one 
sovereigns,  the  property  of  William  Farrelly,  and  in 
the  second  count  for  receiving  same. 

Wall,  Q.C.  and  Curtis  for  the  Crown ;  Lover  for 
prisoner. 

The  money  charged  to  have  been  stolen  was  kept, 
with  other  sovereigns,  in  the  house  of  Farrelly  at 
Thomastown,  and  prisoner,  who  had  been  on  a  visit 
with  him,  left  the  house  on  the  23rd  Feb.  last.  He 
was  brought  back  in  custody  in  about  four  hours  after- 


Saturday,  Oct.  5. 
Shipton  v.  Gale. 
Volunteers'  exemption  from  tolls. 
Judgment   was    given    in    this  case  before   the> 
sitting   magistrates.    Mr.    D.    Burgee,    sen.,   read 
the  judgment,  which  was  as  follows:— The  point 
which  is  raised  in  this  information  depends  on  the 
construction  of  the  Act  of  the  24  &  25  Vict.  c  128,- 
which  was  passed  iu  the  last  session,  for  the  purpose, 
as  stated  in  the  preamble,  of  removing  doubts  which 
bad  arisen,  how  far  the  exemption  from  tolls  granted 
to  officers  and  soldiers  of  the  regular  army  by  the 
General  Turnpike  Acts  of  the  8  Geo.  4,  c  126,  an* 
the  4  Geo.  4,  c  49,  extended  to  officers  and  soldiers) 
serving  in  volunteer  corps,  and  for  the  more  fully  de- 
fining the  exemption  of  volunteers  from  toll.    The* 
facts  of  the  case  are  as  follows :— On  the  10th  Sept. 
last,  the  complainant,  a  member  of  a  volunteer  corps, 
and  three  comrades,  all  being  in  uniform,  were  con- 
veyed through  the  White  Ladies'  turnpike-gate,  to  a 
place  appointed  for  exercise,  in  a  carriage  oond  /id* 
hired  by  the  volunteers,  but  which  at  the  same  time  was 
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also  employed  in  conveying  to  the  same  piece,  for  the 
purpose  of  seeing  the  exercise,  another  person,  the  friend 
of  the  parties,  hot  not  being  a  volunteer.  The  com- 
plainant under  these  circumstances  claimed  to  be 
exempt  frem  the  toll,  but  the  claim  was  disallowed 
by  the  defendant,  who  was  the  collector  at  the  gate. 
For  the  purposes  of  the  present  inquiry,  it  will  be 
sufficient  to  refer  to  the  Act  of  the  8  Geo.  4,  c.  126, 
s.  82,  which  deals  (firstly)  with  regular  soldiers,  and 
(secondly)  with  volunteers.  As  regards  regular  sol- 
diers, it  exempts  from  toll :— (A)  Horses  on  march 
or  duty.  (B)  Carts  and  carriages  employed,  or 
having  been  employed,  only  in  conveying  arms  or 
baggage.  (C)  Carts,  &c.  employed,  or  having  been 
employed  only,  in  conveying  sick,  wounded,  or  dis- 
abled soldiers.  (D)  Waggons,  &c.  employed,  or 
having  been  employed,  in  conveying  ordnance  and 
other  stores.  As  regards  volunteers,  the  3  Geo.  4 
exempts  from  toll:  —  (E)  Carriage*  conveying 
volunteer  infantry.  (F)  Horses  furnished  by  or  for 
any  person  belonging  to  any  corps  of  yeomanry,  or 
volunteer  cavalry,  or  infantry,  and  ridden  by 
him  on  any  public  duty.  8everal  questions  have 
been  raised  and  submitted  to  the  Superior  Courts, 
how  far  the  above-mentioned  exemptions  in  favour 
of  the  regular  army  applied  to  volunteers,  and  for 
the  purpose  of  solving  such  doubt*,  ths  first  clause  of 
sect.  82  of  the  late  statute  provides  that  all  such 
exemptions  shall  extend  to  volunteer*:— first,  as 
regards  horses  used  or  ridden  on  march  or  duty ; 
end  it  then  onsets,  secondly,  as  regards  carriage!), 
that  no  toll  shall  be  taken  for  any  cart,  carriage, 
&c,  whether  public  or  privet*,  or  for  any  horse  draw- 
ing the  same,  employed  only  in  carrying  or  convey- 
ing, or  returning  empty  from  carrying  or  conveying, 
having  been  employed  only  in  carrying  or  conveying 
anv  volunteer  on  march  or  duty,  such  volunteer 
befog  in  the  uniform  of  his  corps.  This  is  in  fact  a 
new  ensctment,  and  as  respects  ths  use  of  the  word 
"only**  U  assimilates  ths  exemptions  for  carriage* 
conveying  volunteers  to  those  contained  in  clauses 
B  and  C  in  favour  of  regular  soldiers,  while  at  the 
same  time  it  renders  the  exemption  for  horses  iden- 
tical in  both  services.  Mr.  Shipton  argued  that  the 
word  "only"  means  bond  fide  or  substantially, 
and  he  contended  that  if  a  carriage  was  6e*d 
fide  employed  to  convey  volunteers,  the  con- 
veyance therein  of  another  person,  not  being 
a  voluuteer,  would  not  render  the  carriage  liable  to 
toll,  and  he  referred  us,  as  an  authority  on  this 
point,  to  the  case  of  Stephenson  v.  Taylor %  reported 
in  the  Law  Journal,  new  series,  vol.  80,  p.  145.  Mr. 
Pattrick,  on  the  other  hand,  submitted  to  us,  that 
41  only,"  in  the  usual  acceptation  of  the  word,  means 
exclusively,  and  be  contended  that  the  case  cited  by 
Mr.  Shipton,  being  a  decision  under  the  old  statnts 
(clause  K),  which  does  not  contain  the  word  only, 
cannot  be  relied  on  as  an  authority  in  this  inquiry, 
which  depends  entirely  on  the  late  Act,  with  refer- 
ence especially  to  the  words  therein  used— *  employed 
only  or  having  been  employed  only  in  carrying 
volunteers." 

In  Stephenson  v.  Taylor,  Coekburn,  C.J.,  said  that 
any  carriage  bona  fid*  employed  in  conveying  volun- 
teer infantry  to  a  place  of  exeroise,  or  bringing 
them  back  from  it,  was  entitled  to  the  exemption, 
viz.  under  sect.  82  of  the  8  Geo.  4,  and  he  thought 
that  the  carriage,  to  enjoy  that  immunity  from  toll, 
must  be  employed,  he  would  not  say  exclusively 
but  substantially,  for  the  conveyance  of  volunteers, 
and  that  if  the  carriage  was  bona  fide  hired  and  used 
for  the  conveyance  of  volunteers,  the  accidental  cir- 
cumstance of  some  ons  else  riding  in  it,  who  was  not 
obliged  to  pay  hire  for  the  use  of  his  seat  in  the 
vehicle,  would  not  deprive  the  carriage  of  its  exemp- 
tion from  toll.  We  have  quoted  this  judgment  at 
some  length,  for  the  purpose  of  showing  that  there  is 
no  foundation  for  Mr.  Shipton 'a  argument,  that  the 
Lord  Chief  Justice  considered  that  the  word  "  only  " 
meant  bona  fide  or  "substantially,"  the  word  •«  only  n 
not  being  then  under  consideration ;  and  it  being, 
therefore,  unnecessary  for  the  Lord  Chief  Justice 
to  comment  upon  or  interpret  its  meaning.      In 


the  same   ca*e,    Mr.  Justice    Crompton  observed 
that  all  the  words  of  the  Act  of  Parliament  wets  to 
nave  weight  given  them ;  and  this  is  a  general  prin- 
ciple, which  applies  as  much  to  the  new  as  to  the  old 
Act.    We  think  that  the  word  "only"  used  in  the 
new  Act  means  exclusively,  and  as  the  carriage  re- 
ferred to  in  this  complaint  was  employed— that  is, 
was  occupied,  or  was  being  need  in  conveying  four 
volunteers  to  a  place  of  exercise,  and  also  in  convey- 
ing one  gentleman  not  being  a  volunteer  to  the  same 
place,  we  do  not  see  bow  this  can  be  called  an  em- 
ployment in  conveying  volunteers  only.    To  bold 
that  it  is  so  would  be  to  ignore  the  word  "only" 
altogether,  and  to  construe  the  sentence  as  if  the 
word  were  not  in  it— a  proceeding  which  is  not  con- 
sistent with  tlie  mode  in  which  Acts  of  Parliaeieot 
are  interpreted,  as  defined  by  Crompton,  J.,  in  his 
observations  in  Stephenson  v.  Taylor.    This  view  oi 
the  case  is  further  illustrated  by  the  meaning  which 
is  attached  to  the  word  "  only  "  in  the  earlier  part  of 
sect.  82  of  the  8rd  Geo.  4,  where  it  is  expressly  pro- 
vided that  carriages  having  been  employed  only  in 
carrying  dnng,  etc.,  he  exempt,  nnless  laden  with 
some  other  things  not  exempted  from  toll ;  in  which 
case  they  will  become  liable.    We  think  for  then 
reasons  that  the  exemption  claimed  cannot  be  al- 
lowed, snd  we  give  our  judgmeut  for  the  defendant. 

Mr.  Shipton  thanked  their  worships  for  ths  tins 
and  attention  which  they  had  paid  to  the  sub- 
ject, and  intimated  that  he  intended  taking  advan- 
tage of  the  three  days  allowed  by  the  Act  of  Parlit- 
menr,  for  the  purpose  of  considering  whether  he 
should  appeal  agsinst  their  decision  or  otherwise. 


OOXJBT  OF  COMMON  BENCH. 

Beported  by  Damsj.  Thomas  Evava  and  W.  IUvd,  Cans- 

Banrlacera-auLaw. 

May  29  and  31,  and  June  8. 

Pkdlkt  v.  Davis  akd  Smrsroa. 

Abbey  Lauds  Act-Liability  e/  juuffas  of  the  peace  to- 
of    trespass    for    issuing    distitssuer 
of    officer    acting  under  seek 


By  sect.  IS  of  7  £  8  Geo.  4,  c.  108,  it  u  enectei 
thai  owners  of  abbey  lands  shall  hate  power  to 
make  a  rate  upon  the  owners  of  such  lands;  ess* 
sect  15  of  the  same  Act  empowers  a  justice  of  Ike 
peace,  in  cases  of  refusal  to  pay,  to  summon,  and  m 
due  course    issue  a  dtstrete  warrant  againet  As 
person  so  refusing  to  pay.     The  ptL  refused  to  pes 
a  rate  levied  under  this  Act,  whereupon  the  deft.  D.> 
(a  justice  of  the  peace)  issued  a  warrant  ofdistreet, 
which  was  executed  by  the  deft.  &      The  pit  them 
brought  an  action  of  trespass  against  the  dsfh\ 
and  the  jury  found  that  the  land  upon  which  the 
rate  was  levied  was  not  abbey  land: 
Held,  that,  as  the  land  was  found  not  to  be  abbey  fast, 
such  action  would  lie  as  against  the  justice,  but  thet 
it  would  not  as  against  the  officer,  as  he  was  pro- 
tected by  sect.  6,  24  Geo.  2,  c  44. 
This  cause,  which  was  one  of  trespass, was  tried  before 
Erie,  C.  J.,  at   the  Kent   spring   assises,  when  the 
verdict  was  for  the  pit.,  leave  being  reserved  to  mow 
to  set  it  aside  and  enter  a  verdict  for  the  deft*.    The 
action  was  for  seising  certain  goods  and  chattels  of  toe 
pit.   for  rates  under  a  local  Act  called  the  Abbey 
Lands  Act.    The  deft   Davis  was  the  justice  who 
signed  the  warrant  of  distress  and  Shipston  the  con- 
stable who  executed  it;  and  the  question  for  the  con- 
sideration of  this  court  was,  whether  (the  jury  hating 
found  that  the  land  was  not  abbey  land)  the  den. 
was  protected  ss  a  justice,  and  the  deft.  Shipston  st 
an  officer  acting  in  execution  of  a  warrant. 

Lush  Q.C.  {Matthews  with  him)  showed  casts: 
{Harper  v.  Carr,  7T.  R.  270;  Weaver  v.  Price,  3  8- 
&  Ad.  409;  Newbold  v.  Coltman,  6  Ex.  189 ;  Keyr. 
Groves,    7  Ring.  312 ;  Damssm  v.  Paver,  5  Ha*- 
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415;  Beg.  v.  Brown,  13  Q.  B.  653 ;  Beg.  v.  Pilhmg- 
ton,  2  EL  &  B.  546;  Jones  v.  Vaughan,  5  E.  445  ; 
Jones  v.  Chapman,  14  M.  &  W.  124;  Wallace  v. 
The  Treasurer  of  the  West  India  Dock  Company, 
6  E.  115;  Shaw  v.  The  Churchwardens  of  Birming- 
ham, 10  Q.  B.) 

Bowu%  Q.G.,  Garth  and  Murphy  appeared  in  sup- 
port of  the  role,  and  cited  Allen  v.  8harp,  2  Ex.  352 ; 
JVsw&oW  v.  Coltman,  6  Ex.  195;  7!4e  £«to»  Loco/ 
Awn*  of  Health  v.  Mi,  29  L.  J.  173,  M.  C. ;  ifctf 
T.  Parkmson,  20  L.  J.  168,  M.  C. ;  ifey.  v.  Bradshaw, 
29  L.  J.  176,  M.C.  Or.  ado.  vult. 

June  8.— Erlb,  C.J.  now  delivered  the  judgment 
<rf  the  court-— In  this  case,  the  pit.  had  been  rated  as 
an  owner  of  abbey  lands,  and  the  deft.  Davis  issued  a 
distress-warrant  to  euforce  payment  of  that  rate,  and 
the  deft.  Shipston  levied  under  that  warrant,  and  the 
jury  has  found  that  the  land  was  not  abbey  land,  and 
so  the  question  is  raised  whether  the  deft.  Davis  is 
protected,  as  justice,  or  the  deft.  Shipston  as  an  officer 
acting  in  execution  of  a  warrant    With  respect  to  the 
cste  of  the  justice,  the  7  &  8  Geo.  4,  c  108,  s.  13, 
enables  the  owners  of  abbey  lands  to  mako  a  rate  upon 
the  owners  of  abbey  lands ;  and  sect.  15  enacts  that  if 
any  owner  of  any  land  in  respect  of  which  a  rate 
has. been  imposed  by  virtue  of  this  Act  shall  refuse 
to  pay,  a  justice,  on  proof  of  demand,    may  sum- 
mon, and    in  due  course  issue  a   distress -warrant 
If  these  were  all  the'  relevant  facts,  it  would  be  clear 
that  the  justice  had  acted  without  jurisdiction,  and 
would  be  liable  in  trespass.    The  ownership  of  abbey 
lands  is  as  essential  to  give  jurisdiction  to  make  the  rate 
in  question,  as  occupation  of  lands  within  the  parish  is  for 
a  poor-rate;  and  it  is  clear  that  trespass  lay  before  the 
11  &  12  Vict  c  44,  s.  4,  for  levying  a  poor-rate 
when    the  complainant  had    no    lands  within    the 
parish :  (sea  NichoUs  v.   Walker  and  another,  Croke, 
Charles,  394;  Mihoard  v.  Coffin,  2  W.BL  1330 ;  New- 
bold  v.  Coltman,  6  Ex.  195.)    The  last  case  bears  a 
strong  analogy  to  the  present    There  the  statute  pro- 
vided that  in  every  case  in  which  a  contribution  from 
overseers,  required  by  a  board  of  guardians,  shall  be 
in  arrear,  the  justices  may  summon,  and  in  due  coarse 
issue  a  warrant  if  they  think  fit    And  the  question 
considered  was,  whether  the  jurisdiction  of  the  justices 
extended  to  inquire  into  the  validity  of  the  order  of  the 
board  of  guardians,  and  of  the  appointment  of  over- 
seers, or  was  confined  to  enforcing  payment  of  sums 
assumed  to  be  legally  due.     And  the  decision  is, 
that   the    existence  of  a  legal    obligation    to    pay 
the  sum    claimed    is  a   necessary  preliminary  con- 
dition   to    the    magistrates    having  any  jurisdiction 
at  all,  and  therefore   they  have   no  jurisdiction  to 
decide  on    the   validity  of   the    order;    but   if  the 
order  is  legally  made,  and  the  party  is  in  arrear,  they 
may  issue  a  warrant  or  not  as  the  circumstances  shall 
in  their  discretion  seem  to  require.    This  reasoning  is 
directly  applicable  to  the  15th  section,  above  recited, 
relating  to  rates  on  abbey  lands,  under  which  the  jus- 
tice is  directed  to  begin  by  inquiring  whether  the  rated 
owner  has  refused  to  pay,  not  whether  the  rate  is  valid. 
This  case  answers  many  of  the  arguments  relied  on  for 
the  deft.  here.    If  the  question  is  not  within  the  juris- 
diction of  the  magistrates,  his  adjudication  thereon  is 
not  conclusive  for  him  in  an  action.    If  he  has  a  dis- 
cretion to  grant  or  refuse  a  distress-warrant,  he  may 
^consider  whether  there  is  reasonable  ground  to  doubt 
the  validity  of  the  rate ;  and  if  he  does  so  doubt,  he 
may    exercise    his    discretion    in    refusing    a    dis- 
tress-warrant,   and     then    the     parties    may    pro- 
ceed   bj    rule    or    by   indemnity    to    the    justice, 
if    they    wish    to    try    the   validity    of    the    rate 
at    the    usual   risk    of    costs ;   but   if   the  justice 
refuse  to  issue  a  distress-warrant,  because  he  doubts 
the  validity  of  the  rate,  he  does  not  therefore  adjudi- 
cate thereon  as  on  a  matter  within  his  jurisdiction  for 


adjudication.    This  case  further  decides,  that  in  the 
case  of  a  warrant  so  issued  without  jurisdiction,  the 
justice  is  not  within  the  operation  of  the  11  &  12 
Vict  c.  44,  s.  1,  relating  to  actions  on  the  case,  but  is 
within  sect  2,  relating  to  actions  of  trespass  for  acting 
where  there  is  no  jurisdiction,  and  is  not  within  sect  4, 
relating  to  poor-rates  and  the  exercise  of  discretionary 
power.      The  distinction  between  Newbold  v.  Coltman 
and  the  present  case,  if  any,  arises   from  sect  36 
of  7  &  8  Geo.   4  enacting  that  if  the  app.  on  any 
appeal  against  a  rate  shall  claim  to  be  exempt  because 
the  lands  are  not  abbey  lands,  and  he  shall  have  paid 
a  former  rate,  the  burden  of  the  proof  of  the  exemption 
shall  be  borne  by  him,  followed  by  sect  42,  making 
the  decision  of  the  quarter  sestions  upon  appeal  final 
and  conclusive.    It  was  contended  that  the  Court  of 
Appeal  had  by  this  section  jurisdiction  to  try  the  claim 
of  exemption    on.  the  ground  that  the  lands  are  not 
abbey  lands ;  and  if  so,  that  it  was  a  legal  consequence 
that  the  tribunal  appealed  from  should  be  construed 
to  have  by  implication  the  same  jurisdiction.     But  we 
do  not  collect  that  intention  from  the  language  of  the 
sections.     It  is  not   probable    that    the  Legislature 
would  subject  all  lands  to  a  liability  to  be  rated  by  the 
owners  of  abbey  lands,  having  an  interest  to  make  the 
contributories  as  numerous  as  possible,  and  to  preclude 
the  owners  from  the  ordinary  recourse  to  the  general 
law.    It  may  be  that  a  party  electing  to  appeal  may 
be  bound  finally,  and  still  if  he  elects  to  try  the  ques- 
tion by  action  he  may  do  so.    The  effect  of  appealing 
is  not  now  for  us  to  decide,  and  we  are  clear  that  the 
language  of  the  15th  section,  creating  the  jurisdiction 
in  the  justice  to  issue  the  warrant,  does  not  express 
any  intention  to  give  him    jurisdiction  to  try  the 
validity  of  the  rate,  and  we  therefore  think  that  the 
pit  had  a  right  to  try  the  validity  of  the  rate  by  an 
action  of  trespass.    It  was  said  that  he  ought  to  try 
the  right  by  an  action  for  money  had  and  received,  but 
it  suffices  to  answer  that  we  see  many  difficulties  in  so 
raising  the  question.    It  wss  further  contended  that,  as 
the  pltmight  have  tried  thisquestion  upon  appeal,  he  was 
therefore  bound  to  appeal,  and  could  not  bring  an  action 
for  a  matter  which  was  ground  of  appeal,  and  he  cited 
Shaw  v.    The  Churchwardens  of  Birmingham,    10 
Q.  B.,  but  in  that  judgment  the  distinction  is  clearly 
taken  between  cases  on  the  one  hand  where  there  is 
jurisdiction  to  make  the  rate,  and  the  party  has  a  ground 
of  appeal  against  a  rate  made  within  jurisdiction,  and 
cases  on  the  other  hand  where  there  was  no  jurisdic- 
tion to  make  the  rate,  and  so  no  jurisdiction  to  issue 
distress-warrant  The  court  Bays,  if  in  the  first  instance 
the  court  has  gone  beyond  its  jurisdiction,  the  Act  is 
void ;  the  party  grieved  may,  if  he  please,   appeal, 
because  excess  of  jurisdiction  is  as  much  a  ground  of 
appeal  as  a  merely  erroneous  decision,  and  if  the  Court 
of  Appeal  erroneously  confirm  the  act  of  the  court 
below,  it  may  be  that  the  party  appealing  cannot  object 
to  the  want  of  jurisdiction  in  any  collateral  proceeding. 
His  own  act  may  estop  him  personally,  but  he  is  not 
bound  to  appeal,  he  is  not  at  liberty  to  treat  the  Act  as 
void.  This  reasoning  we  think  applies  to  the  case  before 
us,  and  answers  the  objection  that  the  pit  was  bound  to 
appeal.    Our  judgment  therefore,  is,  that  the  pit  is  en- 
titled to  his  verdict  against  the  deft  Davis.  With  respect 
to  the  deft  Shipston,  we  think  that  he  is  protected  by 
24  Geo.  2,  c  24,  s.  6,  enacting  that  no  action  should 
be  brought  against  any  constable,  head  borough,  or 
other  officer,  for  anything  done  in  obedience  to  a  war- 
rant without  compliance  with  certain  provisions  which 
need  not  be  specified,   the  question   being  whether 
Shipston  was  an  officer  within  the  meaning  of  this 
section.    The  pit.  contended  that  he  was  the  private 
agent  of  the  owners  of  abbey  lands,  collecting  money 
for  them  in  their  private  capacity,  and  not  entitled  to 
the  protection  due  to  officers  of  the  law  acting  in 
|  execution  of  the  law.    Bat  as  the  statute  requires 
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•the  warrant  to  be  directed  to  the  collector, 
and  requires  the  collector  to  execute  the  same,  he 
•comes  within  the  principle  of  the  protection  created  by 
the  statute.  He  is  acting  in  execution  of  the  law,  he  is 
bound  to  obey  the  commands  in  the  warrant,  and 
although  he  might  resign  his  office  and  avoid  receiving 
a,  warrant,  he  is  not  the  less  acting  under  legal  com- 
pulsion if  he  is  in  office,  and  receives  the  warrant.  We 
•consider  that  the  decisions  extending  the  protection  of 
the  statute  to  churchwardens  and  overseers  executing  a 
warrant  of  distress  for  poor-rate,  according  to  Nutting 
t.  Faulkner,  Boiler's  Nisi  Prius,  24,  and  Harper  v. 
Carr,  7T.R  270,  authorises  ns  to  hold  that  the  col- 
lector executing  a  warrant  of  distress  in  this  case  is 
protected.  The  result  is,  that  the  rule  is  made  abso- 
lute ts  to  the  deft.  Stipston,  and  discharged  as  to  the 
<deft.  Davis. 

•SiOjew^^w  wtnrUm0n^mu^&  \uuw  uns*   ^MnwM  wu   Smfvwons^wwu^v^p%  mmwuw 

at  to  deft  Davie* 


EXCHEQUER    CHAMBER. 

Reported  by  W.  Mayd,  Esq.,  BanMar-at-Law. 

Monday,  May  13. 
JfsRSKT  Docks  and   Harbour   Board  «.  Jokes 
amd  others  (Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  of  Liverpool). 
JPoor-ratet — Liverpool  Docks  not  subject  to— Acquies- 
cence by  Legislature  in  the  decisions  of  courts  of 
law. 
The  trustees  of  certain  pubte  docks  were  by  their  local 
Acts  empowered  to  take  tolls  from  vessels  entering 
such  docks,  and  the  proceeds  were  to  be  applied  to 
the  repair  and  maintenance  of  the  docksand  harbour ; 
and  \f  the  amount  so  raited  should  be  more  than 
sufficient  for  such  purpose*  then  the  tolls  wereto  be 
lowered.    By  later  Acts  the  trustees  were  empowered 
4o  raise  money  for  building  additional  warehouses, 
and  to  levy  rates  fur  payment  of  the  expen*e*,paying 
interest  and  maintaining  the  buildings  to  erected ; 
but  tuck  additional  warehouses  were  to  be  rateable 
to  the  poor  as  in  the  cote  of  premises  of  which  there 
wot  a  beneficial  occupation* 
A  case,  known  as  the  Liverpool  case,  reported  in!  B.$ 
C.  61,  wot  decided  in  1827,  in  which  the  parties 
were  to  all  intents  and  purposes  the  tame  at  in  the 
present  case,  and  the  court  held  that  the  dock  com- 
pany were  not  rateable  in  respect  of  the  dock  dues, 
nor  of  the  premises  used  for  the  purposes  of  the 
dock,  no  individual  having  any  beneficial  occupation 
of  the  premises: 
Held  in  the  present  cote  {affirming  the  decision  of  the 
Court  of  C.  A),  that,  as  the  Legislature,  by  its  decla- 
ration as  to  the  rateabUity  of  the  additional  ware- 
houses and  buildings  created  under  the  authority  of 
.the  later  Acts,  had,  by  implication,  acquiesced  in  the 
-decision  m  the  Liverpool  case,  it  wot  not  competent 
-to  this  court  to  interfere  with  that  decision ;  and 
that  therefore  this  particular  property  wot  exempt 
from  poor-rates. 

This  was  an  appeal  against  a  decision  of  the  Court 
of  C.  B.  upon  a  special  case.  By  a  rate  made  for  the 
relief  of  the  poor  of  Liverpool,  on  the  2nd  June  1858, 
the  pits,  were  assessed  at  20,580/.  18s.  Sd.,  in  respect 
of  the  dock  estates  within  the  pariah.  The  rate  was 
not  appealed  against,  but  the  pits,  did  not  pay,  conse- 
quently a  distress  was  levied  for  nonpayment,  and  the 
present  case  was  stated  in  an  action  of  replevin.  The 
dock  estates  were  originally  vested  in  the  corporation 
of  the  borough,  as  trustees  under  several  statutes. 
Some  portion  of  those  estates  was  granted  voluntarily 
by  the  corporation,  other  portions  were  sold  by  them  to 
the  trustees,  and  the  remainder  were  bought  by  the 
trustees  from  private  individuals,  under  certain  statu- 
tory powers  contained  in  twenty-two  Acts  of  Parlia 
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ment,  from  1  Anne  to  21  Vict*,  the  material  claoses  of 
which  will  be  found  set  out  in  the  case  below,  reported 
in  8  C.  B.,  N.S.,  1 14-145.  The  question  for  the  con- 
sideration of  this  court  was,  whether  the  Mersey  Docks 
and  Harbour  Board  were  rateable  to  the  poor  for  the 
property  mentioned  in  the  assessment,  but  on  tins 
point  the  court  gave  no  decision,  but  affirmed  the  deci- 
sion of  the  court  below,  on  the  ground  which  will  be 
found  in  the  judgment. 

Bovill,  Q.C.  (MeUith,  Q.C.  with  him)  appeared  for 
the  churchwardens  and  overseers. — In  the  Bhkenhesd 
case,  2  E.  &  BL  148,  where  the  docks  were  under  tat 
same  trustees  as  here,  the  premises  were  held  rateable, 
and  many  early  and  late  casts,  not  dwimgttMhaMt 
from  the  present,  are  to  the  same  effect,  and  the  prin- 
ciples laid  down  in  that  case  should  be  affirmed. 
[Crompton,  J. — If  you  are  right  with  reference  to  tat 
Birkenhead  cute,  what  do  you  say  to  the  Liverpool 
case?  Blackburh,  J.— Assuming  the  decision  is 
that  case  to  be  erroneous,  nevertheless  it  has  not  bees 
overruled,  but  has  been  acted  upon  for  many  vein.] 
The  Liverpool  Docks  have  never  been  rated,  and  com- 
munis error  facit  jut,  [Cromptox,  J.  — Woe* 
legislation  has  taken  place  with  reference  to  as  as- 
sumed state  of  the  law,  it  is  dangerous  to  disturb  it] 
No  reason  can  be  assigned  why  these,  of  all  others, 
should  be  exempt.  The  Liverpool  case  proceeded  spot 
that  of  Salter's  Load  Sluice,  4  T.  R.  730;  but  in 
R.  v.  Temple,  2  E.  &  B.  168,  Lord  Campbell  ques- 
tions the  propriety  of  the  construction  put  upon  tbt 
statute.  He  cited  the  West  Derby,  6  E.  &  B.  711; 
the  Lea,  19  J.  P.  310 ;  the  Chorion,  28  L.  J.  140, 
M.C.;  the  SL  Luke's  Hospital,  2  Bur.  1053;  the 
Exminster,  12  A.  &  E.  2 ;  Longwood,  13  Q.  B.  116; 
Harrogate,  15  Q.  B.  1012;  Manchester,  17  Q.  E> 
859;  Badcock,  6  Q.  B.  787. 

Sir  F.  Kelly  (Parker  with  him)  contra.— It  it  not 
necessary  to  overrule  any  case  in  order  to  support  tbe 
judgment  given  in  this ;  but  this  judgment  could  sot 
be  reversed  without  upsetting  the  Liverpool  case,  aad 
other  decisions  founded  thereon.  Under  the  sUtott 
of  Elisabeth  it  was  an  essential  condition  far  the  im- 
position of  this  rate  that  there  should  be  a  beneficial 
occupation ;  but  from  the  time  of  Anne  till  now  it  bat 
been  held  that  no  individual  had  any  beneficial  occu- 
pation, but  that  the  docks  were  for  pnblic  purposes 
By  the  decision  in  the  Liverpool  case,  tried  in  1827, 
these  premises  were  exempted,  and  that  decision  has 
been  recognised  by  the  local  Acts  referred  to  in  toe 
ease,  4  &  5  VicL  a  30,  s.  71 ;  9  Ac  10  Vict.  c.  109, 
s.34;  11  Vide.  10,8.4;  18 &  19  Vict.  c.  64,  ft.  31. 
Previous  decisions  ought  to  be  adhered  to,  and  tbt 
case  of  Create  v.  Satole,  2  Q.B.  885,  is  an  authority 
on  that  point.  [Blackburh,  J. — It  ia  clear  that 
when  the  Legialature  passed  these  Acts  it  never  intended 
to  upset  the  Liverpool  case.]  He  was  stopped. 

Crompton,  J. — If  it  were  necessary  to  decide  tbs 
case  upon  an  examination  of  the  Liverpool  case  de- 
cided in  1827  and  tbe  cases  since  that  time,  1  sbonM 
have  wished  to  have  heard  further  argument;  but 
those  decisions  have  been  acquiesced  in,  the  LegiaU- 
ture  has  acted  upon  them,  and  people  have  been  ift- 
duoed  to  advance  their  property  upon  faith  in  tbea 
and  the  recognition  of  them  by  the  Legislature,  and  I 
think  that  previous  decisions  upon  which  the  Legisi*- 
ture  has  acted  ought  to  be  adhered  to ;  perhaps  those 
decisions  are  right,  but  in  any  case  I  agree  with  tbe 
observations  made  by  Tindal,  C  J.f  in  Crease  Y.Sauk, 
when  speaking  of  the  importance  of  abiding  bj  pre- 
vious decisions  with  respect  to  the  nteabilitj  of  pro- 
perty, and  I  am  disposed  to  act  upon  them.    I  *1* 
think  that  it  is  very'  desirable  to  preserve  nniformity 
of  decision  if  possible:  (A.  ▼.  Chirton.)    In  the  pre- 
sent case,  however,  I  do  not  propose  to  deal  with  *■/ 
other  property  than  that  now  before  us.   Although  frost 
the  time  of  Queen  Anne  this  property  had  not  been  rattdi 
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an  attempt  to  impose  a  rate  upon  it  was  made  in  1808. 
Bat  in  1827  the  case  came  directly  before  the  Court 
of  Q.  B.  at  about  the  same  time  as  R.    v.  The  Trus- 
tees of  the  River  Weaver  Navigation,  7  B.  &  C.  70, 
and  that  court  then  decided  that  this  property  was  not 
rateable.    Legislation,  with  respect  to  this  property, 
acquiescing  in  that  decision,  has  since  taken  place; 
and  at  the  present  time  many  millions  are  advanced 
on  the  faith  of  that  acquiescence.    We  find  that  by 
4  &  5  Vict,  c  30,  s.  52,  the  trustees  are  empowered 
to  build  warehouses  on  the  quays  of  one  of  the  docks, 
and  to  borrow  largely  on  the  property;  and  by  the 
71st  section,  warehouses  are  expressly  made  subject 
to  all  parochial  and  other  rates.    That  section  is  strong 
to  ahow,  by  implication,  that  the  docks  themselves 
were  not  regarded  by  the  Legislature  as    property 
which  was  beneficially  occupied  so  as  to  be  subject  to 
the  rate.    It  would  be  a  strange  construction  of  that 
statute,    and    one    which    persons   who   have    ad- 
vanced  their    money   upon    faith  in   its  provisions 
would    be     entitled    to    complain    of,    that    when 
it  expressly  provides  that  the  new  works  are  to  be 
rated,  the  old   works  were  not  exempt.     In  9  &  10 
Vict.  c   109,  and  through  the  whole  course  of  this 
legislation,  there  is  a  provision  running  in  effect— 
"  Mind  the   newly  constructed  warehouses  are  to  be 
rated ;"  and,  to  my  mind,  the  implication  raised  there- 
by  is,  that  the  docks  were  not  to  be  rated.     Where  a 
decision  has  been  thus  acquiesced  in  by  the  Legislature, 
it  is  not  competent  to  a  superior  court  or  to  a  court  of 
error  to  interfere  with  it.     If  it  be  found  to  be  attended 
with  any  hardship,  that  must  be  left  to  the  Legislature 
to  remedy.     I  confine  my  judgment  in  this  case  en- 
tirely to  this  particular  property. 
The  rest  of  the  Court  concurred. 

Judgment  affirmed. 


BALL  COURT. 

Reported  by  T.  W.  BACVDUtg,  Esq.,  Barrister-at-Law. 

June  12  and  July  9. 

(Before  Hill,  J.) 

Re  The  Rev.  J.  M.  Barlow. 

Mandamus — Disqualified  churchwarden— -Quo 

warranto. 
Where  by  the  custom  of  the  parish  one  churchwarden 
wan  elected  annually  by  the  parishioners,  and  the 
other  annually  by  the  rector,  and  the  latter  op- 
pointed  a*  hi*  churchwarden  a  person  who  was  not 
a  parishioner,  nor  an  inhabitant  of  or  occupier  of 
property  in  the  parish : 
Held,  that  a  mandamus  to  the  rector  to  appoint  a 
churchwarden  is  the  proper  process  by  which  to 
question  the  validity  of  the  appointment  s 
Semble,    thai   though  a  quo  warranto  will  lie  for 
usurping  an  office,  whet/ter  created  by  charter  or  an 
Act  of  Parliament,  provided  the  office  be  of  a  pub- 
lic nature  and  a  substantive  on*,  yet  the  office  ef 
churchwarden  does  not  come  within  that  rule* 
This  was  a  rule  obtained  by  Pridciux,  calling  upon 
tlie  Rev.  John  Mount  Barlow  to  show  cause  why  a 
mandamus  ah»uld  not  issue  commanding  him  to  nomi- 
nate a  churchwarden  for  the  parish  of  Ewhurst,  of 
which  he  is  the  rector.     It  appeared  that  by  custom  the 
parishioners   at  Eastef  nominated  one  churchwarden, 
and  the  rector  the  other,  and  that  at  Exster  last  the 
parishioners  having  nominated  their  churchwarden,  the 
rector  nominated  as  his  a  Mr.  Steere,  who  was  after- 
wards sworn  into  office.     This  gentleman,  however, 
though  upon  the  rate-book  as  rated  for  some  property 
in  the  par  in  b,  was  not  a  resident  in  or  occupier  of  any 
house  or  land  in  the  pariah,  and  the  ground  upon  which 
the  role  w*s  obtained  was  that  his  nomination  was 
void. 

Cleasby.  Q.C.  showed   cause,  and  contended  that 
[Mao.  Cas.] 


whether  or  not  Mr.  Steere  was  ineligible  to  be  nomi- 
nated as  churchwarden,  the  present  proceeding  by 
mandamus  was  erroneous,  for  that  the  proper  proceed- 
ing should  be  by  quo  warranto.  Moreover,  that  the 
rector  cannot  be  compelled  to  appoint  a  churchwarden, 
for  that  if  he  neglects  his  right  in  this  respect  the 
parishioners  may  themselves  appoint  both  churchwar- 
dens: (The  Churchwardens  of  Northampton.  1  Carth. 
118;  Darky  v.  The  Queen  (in  error),  3  CI.  &  Fin. 
520.) 

Ptideaux,  contra,  argued  that  the  proceeding  by 
mandamus  is  the  proper  one,  and  that  the  rector  can 
be  compelled  to  appoint :  (H.  v.  Shepherd,  4  T.  B. 
381 ;  R  v.  Dawberry,  2  Stra.  1 196;  R.  v.  The  Gover- 
nor* of  St.  Martin' s-in- the- Fields,  20  L.  J.  423, 
Q.  B. ;  R.  t.  The  Mayer  of  Cambridge,  4  Burr.  2008 ; 
Reg.  ▼.  Birmingham,  7  A.  &  E.  254.) 

Cur.  adv.  vuh. 

July  9. — Hill,  J. —The  object  of  the  present  appli- 
cation was  to  question  the  validity  of  the  rector's 
appointment  on  the  ground  that  the  person  appointed 
was  not  legally  qualified.  Cause  was  shown  against  the 
rule  that  a  mandamus  ought  not  to  be  granted,  because 
it  was  contended  that  if  the  rector's  nomination  was  void, 
the  parishioners  had  the  power  to  nominate  a  second 
churchwarden,  and  in  support  of  that  proposition,  the 
Churchwarden*  of  Northampton  case  was  relied  on ; 
and  further,  it  was  argued  that  a  quo  warranto  would 
lie,  and  therefore  that  a  mandamus  ought  not  to  bo 
granted.  It  is  well  settled  that,  where  there  is  a 
remedy  equally  convenient,  beneficial  and  effectual,  a 
mandamus  will  not  be  granted.  This  is  not  a  rule  of 
law,  but  a  rule  regulating  the  discretion  of  the  court  in 
granting  writs  of  mandamus;  and  unless  the  court  can 
see  clearly  that  there  is  another  remedy  equally  con- 
venient, beneficial  and  effectual,  the  writ  of  mandamu* 
will  be  granted,  provided  the  circumstances  are  such,  in 
other  respects,  as  to  warrant  the  granting  of  the  writ. 
With  respect  to  the  first  ground  relied  on  in  showing 
cause  against  the  rule,  the  authority  cited  fails  to 
establish  the  proposition  for  which  it  was  referred  to. 
It  merely  shows  that  a  mandamus  will  be  granted  to 
swear  in  two  churchwardens,  chosen  by  the  parishioners, 
where  the  vicar  for  the  time  being  was  under  a  de- 
privation. It  has  been  decided  that  the  archdeacon,  or 
other  ordinary,  has  only  a  ministerial  duty  to  perform 
in  swearing  in  a  churchwarden,  and  cannot  object  to  do 
so  on  the  ground  of  disqualification  in  the  party  claim- 
ing to  be  sworn.  Reg.  v.  Rice,  1  Ld.  Rayxn.  138,  and 
further,  the  case  cited  from  Carthew,  does  not  show  that 
if  there  be  an  incumbent  capable  of  nominating  a  ohurch- 
warden,  that  the  parishioners  in  such  a  case  have  a 
right  to  nominate  a  second,  where  the  incumbent, 
according  to  custom,  ought  to  nominate  one,  and 
claims  to  exercise  the  right  by  nominating  any  indi- 
vidual alleged  to  be  disqualified.  As  to  the  second 
ground,  that  a  quo  warranto  would  lie,  the  autho- 
rities show  that  if  such  be  the  case  a  mandamus 
will  not  be  granted.  It  was  admitted  that,  according 
to  the  older  cases,  a  quo  warranto  was  held  not  to  lie 
in  respect  of  the  office  of  churchwarden.  Bnt  it  was 
signed  that  all  those  decisions  were  prior  to  Darley 
v.  The  Queen,  and  that,  according  to  the  principle  laid 
down  in  the  H.  of  L.  in  that  case,  a  quo  warranto 
would  lie  for  usurping  the  office  of  churchwarden.  The 
rule  established  by  Darley  v.  The  Queen,  as  stated  by 
Coleridge,  J.,  in  Reg.  v.  The  Guardians  of  St. 
Martin1*,  is  difficult  of  application ;  but  as  I  under- 
stand the  rule  it  is,  that  a  proceeding  by  quo  warranto 
will  lie  for  usurping  an  office,  whether  created  by 
charter  alone  or  under  the  authority  of  an  Act  of  Par- 
liament, provided  the  office  be  of  a  public  nature  and 
a  substantive  office.  In  my  opinion,  the  office  of 
churchwarden  does  not  come  within  that  rule.  It  is 
not  necessary  that  I  should  go  so  far  in  expressing  my 
opinion.    It  is  sufficient  if  I  am  enabled  to  say,  in  the 
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language  of.  UtUedale,  J.,  in  Reg.  v.  Birmingham,  "  I 
do  not  see  my  way  so  clearly  to  another  remedy  as  to 
say  here  that  a  mandamut  ought  not  to  go."  The 
rule,  therefore,  will  be  made  absolute. 

Rule  absolute. 


COUBT  OF  QUEEN'S  BENCH. 

Beported  by  Johk  Thokpsov,  T.  W.  Shrcdem,  and  C.  J.  B. 
Hkkblbt,  £sqra.,  Barrlstera-at-Law. 

Thursday,  Nov.  7. 
Bbo.  v.  Kirbt. 

Quo  warranto  Parish  vestries — Election  of  vestry- 
clerk—  Right  to  vote  im  respect  of  property  to  which 
voter  is  assessed  at  executor — Entry  on  rate-book 
—58  Geo.  a,  c.  69,  s.  3—13$  14  VicL  c  57,  *.  6. 

An  inhabitant  of  a  parish  assessed  and  charged  in  the 
last  rate  made  for  the  relief  of  the  poor  is  entitled 
to  add  property  for  which  he  is  so  ttsetued  and 
charged  in  the  said  rate  as  '•  executor  of  A."  to 
property  to  which  he  is  assessed  and  charged  in  his 
own  indtuidvU  capacity  for  the  purpose  of  making 
up  his  qualification  as  a  voter  under  58  Geo.  3, 
c  f  9,  s.  3,  and  it  is  immaterial  that  his  name  is 

vunm     ^^swu^^e  b^rmw     areas'    ss^wssywjs/      a^sa^ay     ™2r      newsw    ^snn^^mj^suwes^Sf  nw      aaaw      ^^^say 

rate-book. 

Lush,  Q.C.  (Field  with  him)  showed  cause  against 
a  rale  calling  upon  Mr.  Kirby  to  show  cause  why  a  quo 
warranto  should  not  issue  directing  him  to  show  cause 
by  what  authority  be  exercises  the  office  of  vestry 
elerk  of  Bicester,  Oxfordshire,  it  being  alleged  that 
he  was  not  properly  elected.  There  were  several 
votes  stated  to  have  been  improperly  received  and 
rejected,  but  the  only  one  on  which  any  legal  point  arose 
was  thai  of  William  Palmer,  who  claimed  to  be  en- 
titled  to  two  votes.  The  58  Geo.  3,  c  69,  s.  3,  regu- 
lating the  manner  of  voting  in  vestries  enacts,  "  That 
in  all  such  vestries  every  inhabitant  present  who 
shall  by  the  last  rate  which  shall  have  been  made 
for  the  relief  of  the  poor  have  been  snaemeri 
and  charged  upon  or  in  respect  of  any  annual 
rent,  profit,  or  value  not  amounting  to  50JL,  shall  have 
and  be  entitled  to  give  one  vote  and  no  more;  and 
every  inhabitant  there  present  who  shall  in  such  last 
rate  have  been  assessed  or  charged  upon,  or  in  respect 
of  any  annual  rent  or  rents,  profit,  or  value,  amounting 
t»  50/1  or  upwards  (whether  in  one  or  in  more  than  one 
sum  or  eh«rge),  shall  have  and  be  entitled  to  give  one 
vo'e  for  every  254L  of  annual  rent,  profit,  and  value  upon 
or  in  respect  of  which  he  shall  have  been  assessed  or 
charged  in  such  last  rate,  so  nevertheless  that  no  in- 
habitant shall  be  entitled  to  give  more  than  six  votes ; 
and  in  cases  where  two  or  more  of  the  inhabitants 
present  shall  be  jointly  rated,  each  of  them  shall  be 
entitled  to  vote  according  to  the  proportion  and  amount 
which  shall  be  borne  by  him  of  the  joint  charge ;  and 
where  only  one  of  the  persona  jointly  rated  shall  atteud 
he  shall  be  entitled  to  vote  according  to  and  in  respect 
of  ibe  whole  of  the  joint  charge."  Win.  Palmer  was 
rated  on  the  lsst  poor-rate  as  follows : 

William  Palmer,  value    £27  10    0 

Finch's  executors,  7  cottages,  value...     12    0    0 

William  Palmer,  value    21  15    0 

Making  iu  all,  61/.  5s.  William  Palmer  was  one  of 
Finch's  executors,  and  supposing  the  other  executor  to 
be  present,  he  would  still  be  assessed  to  property  to 
the  annual  value  of  5541  5*.,  and  it  was  now  contended 
thai  being  so  assessed,  he  was  entitled  to  two  votes. 

Hmidlestem,  Q.C.  (ft.  Sawyer  with  him)  contra.— 
He  is  not  an  occupier  within  the  meaning  of  the  Act 
to  that  properiy  *o  which  he  is  assessed  as  executor. 
He  is  not  an  acsessed  inhabitant  as  to  that  property 
Ii  is  necefttarv  by  the  Act  that  he  be  assessed  and 
charged  in  the  rate,  and  as  to  the  12JL  he  is  not 
assesned  and  charged  :  thr  rate  merely  states  "  Pinch  a 
executors,  seven  cottages,"    [BbAGKBVBV,  J.— Can  u 


not  be  shown  who  Finch's  executors  are?  Oocx- 
burn,  C.J. — Suppose  a  firm  assessed  ia  the  nsnl 
names,  Child  and  Co.,  for  instance) ;  could  net  the  pre- 
sent partners  vote,  although,  perhaps,  there  might  be 
no  one  of  the  original  name  in  existence  ?]  He  cannot 
join  the  qualification  he  holds  in  his  representative 
character  to  that  which  ha  possesses  in  his  mdwidsal 
character.  [Wiohxman,  J. — What  is  the  object  of 
giving  one  vote  to  one  man  and  several  to  another?] 
It  depends  upon  the  interest  the  man  has  in  the  panto, 
but  then  that  interest  must  he  in  his  ewn  right 
[Wiohtkak,  J.— As  executor  he  is  individually  liaise 
to  poor-rates.]  Palmer  does  not  swear  be  was  aaseeeed 
and  charged ;  he  merely  says  he  waa  rated.  [Blac*> 
burst,  J. — That  ia  the  same  thing.] 

Cockburn,  GJ. — This  rule  should  he  disefcareed, 
The  question  turns  only  on  Palmer'e  case,  and  whether 
he  ia  entitled  to  one  or  two  votes.  It  is  dear  he  a 
entitled  to  one  in  his  mdividnal  capacity ;  then  wet  hi 
entitled  to  the  second  ?  Since  the  property  to  waits 
he  was  sjsessed  and  charged  in  his  individual  esssexj 
was  not  sufficient  to  give  him  two  votes,  be  proposed  to 
add  to  it  other  property  to  which  he  waa  aasessed  sad 
charged  as  executor,  and  the  question  is,  whether  the 
one  property  can  be  added  to  the  other  to  make  ap  the 
amount  requisite.  It  is  clear  on  the  statute,  aid  is 
admitted,  that  properties  can  be  added  together,  sad  that 
the  aggregate  amount  makes  up  the  quahficauoe. 
Then  what  is  there  to  prevent  an  executor  as  star,? 
There  is  nothing  in  the  Act  I  sen  nothing  which 
should  exclude  executors,  or  any  reason  why  we  sboaH 
try  to  put  a  forced  construction  on  the  Act  to  excW 
them.  An  executor  is  the  legal  owner,  and  I  set  at 
reason  why  he  should  not  exercise  the  right  of  retis| 
if  he  be  properly  assessed.  I  think  this  case  is  with* 
the  spirit  of  the  Act,  and  that  Mr.  Palmer  was  entitled 
to  two  votes. 

Wightmak,  J.  concurred. 

Blackburn,  J. — I  am  of  ths  same  opinion  [hs 
Lordship  read  the  section  of  ths  Act  and  stated  the 
facts  of  the  case].  If  Palmer  had  been  assestid  to 
49&  5t.  only,  viz.,  in  27 L  10*.  and  2R  lbs.  for  the 
property  he  held  in  hie  own  individual  capacity,  it » 
clear  he  could  not  have  been  entitled  to  two  votes ;  bat 
then  comes  the  additional  12&  assessed  to  Finch'* 
executors,  and  the  question  is,  whether  he  can  add  that 
amount,  or  even  half  of  that  amount,  as  one  of  two 
persons  jointly  rated,  to  the  49/.  5s.,  so  as  to  give  him 
a  valid  qualification  for  two  votes.  Now,  sJtheage  his 
name  does  not  appear  on  the  rate,  it  clearly  is  opes  fr 
him  to  show  that  he  is  one  of  Finch's  executors,  aed 
wheu  he  has  done  that  he  may  add  the  quaiineab* 
thus  obtained  to  his  own  individual  qualification,  m  » 
to  entitle  him  to  two  votes.  It  seems  to  me  to  be 
exactly  as  if  the  rate-book  said,  "  A.  B.  ana  W.  Pal- 
mer, Finch's  executors."  If  the  other  executor  were 
present  Palmer  would  be  entitled  to  vote  only  is  its- 
pect  of  one-half^  bnt  that  wonld  he  sufficient  to  settie 
tlie  present  question.  Looking  at  the  Act,  I  think  fc 
clear,  as  has  been  observed  by  the  L.  C  JM  that  this  cut 
comes  within  its  spirit.    Mule  discharged  with  esM. 


Friday,  Nov.  8. 

Prasb  abt>  others  ».  Ci&attor  ai»i>  ahotrxs. 

Justices—  Action  against  for  acting  without  j* 
turn— Church-rate—  Validity  of  rate  disputed 

The  declaration  alleged  that  the  pits,  were  sumuw 
jor  wmpayment  of  church  rules,  and  at  ths 
ing  before  the  oVfls.  (two  justices)  they  the  pUt,* 
oW/««l*  duputing  and  intending  todisp*  tk 
wNfiitg  of  the  ra'e,  gave  to  the  defh.  notice  t*4  tuy 
dsp  ted  the  validity  of  the  rm%  and  remind  the 
a\fts  tufrbearfrom  and  net  to  give  pn^meri  " 
th-  matter;  that  there  was  not  evidence  give*  t»  * 
beJorotbode/U.thcUtkepfrsmduot,  mju*** 
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good  faith,  dispute  tie  validity  of  the  rate,  yet  that 
the  defts*  not  acting  bond  fide  in  the  belief  that  they 
were  acting  in  conformity  with  law,  but  wilfully 
disregarding  such  notice  and  their  duty,  and  con- 
trary to  law,  assuming  to  act  as  justices  in  the  said 
matter  when  they  knew  that  they  hadnot  jurisdiction 
to  proceed  further,  nevertheless  proceeded  to  and 
dtdgise  judgment,  and  made  an  order  for  a  distress- 
warrant  to  levy  the  rate;  that' the  pits.*  goods  were 
seized,  and  the  pits,  obliged  to  obtain  a  certiorari  to 
quash  the  order,  and  to  incur  certain  expenses : 
Etta\   on  demurrer,  that  the  declaration  sufficiently 
alleged  that  the  defls.  were  acting  without  jurisdic- 
tion, and  that  the  11  0}  12   Vict.  c.  44,  s.  2,  was 
applicable  to  the  case,  and  that  it  was  not  necessary 
to  allege  that  the  defts.  acted  maliciously,  and  without 
reasonable  and  probable  cause. 
Declaration. — That    the  defts.  were  two  of    her 
Majesty's  justices  of  the   peace   for   the  county  of 
Durham,  and  the  pits,  were  lessees  and  occupiers  of  a 
colliery  and  premises  in  the  chapelry  of  St  Helen's 
Auckland,  in  the  said  county,  in  and  by  the  name  or 
style  of  M  Joseph    Pease    and  others,  or  company, 
owners  of  St.  Helen's  colliery, n  and  were  rated  to  a 
church-rate  for  the  said  chapelry  in  the  sum  of  SL, 
the  validity  of  which  said  rate  was  at  the  time  of  the 
making  of  the  said  rate,  and  from  thence  hitherto  has 
been,  and  still  is  disputed  by  the  pits.,  and  the  pits, 
were  after  the  making  of  the  said  rate,  by  virtue  of  a 
summons  or  warrant  under  the  hand  and  seal  of  Henry 
Stobart,  Esq.,  one  of  her   Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  convened  and  sum- 
moned to  appear  on  the  23rd  Dec  1858,  before  her 
said  Majesty's  justices  of  the  peace  acting  in  and  for 
the  said  county,  at  the  justice-room  in  Bishop  Auck- 
land, and  in  the  said  county  of  Durham,  to  answer  a 
certain  complaint  that  the  pits,  had  refused  to  pay 
unto  David  Vitty,  churchwarden  of  the  said  chapelry, 
the  sum  of  SI.  5s.  4cL,  being  the  amount  of  the  said  sum 
of  8i,  together  with  a  certain  other  sum  of  5s.  Ad.  to  which 
the  pits,  had  also  been  rated  in  like  manner  as  aforesaid, 
to  the  said  church-rate,  the  validity  of  which  they 
pupated  as  aforesaid.     And  the  pita,  by  their  agent 
is  that  behalf  duly  attended  before  the  said  justices  in 
*od  for  the  said  county,  pursuant  to  the  said  summons, 
and  at  the   place  and  time  therein  mentioned  the 
hearing  of  the  said  complaint  mentioned  in  the  said 
summons  was  thereupon  in  due  form  of  law  adjourned 
to  the  6th  Jan.  1859,  and  upon  the  same  6th  Jan.  the 
pits,  again,  in  pursuance  of  the  said  adjournment,  duly 
attended  by  their  said  agent  at  Bishop  Auckland  afore- 
said, before  the  defts.,  then  and  there  being  and  acting 
*• two  of  her  said  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Durham.    And  the  matters 
of  the  said  complaint  were  then  entered  into  and  heard 
by  toe  defts.  so  being  and  acting  as  such  justices, 
and  the  pits,  say  that  at  the  time  of  the  hearing  of  the 
natter  of  the  said  complaint  they  (the  pits.)  in  good 
aith,  truth  and  sincerity  disputing  and  intending  to 
litpute  the  validity  of  the  said  rate,  upon  the  hearing 
)f  the  said  complaint  by  their  said  agent,  gave  to  the 
lefts.,  then  being  and  acting  as  such  justices  as  afore- 
aid,  notice  thai  they  the  pits,  disputed  the  validity  ef 
be  said  rate,  and  required  the  defts.,  as  such  justices 
s  aforesaid,  to  forbear  from  and  not  to  give  judgment  in 
espect  of  the  matters  of  the  said  complaint.    And  the 
■Its.  further  say,  that  upon  the  said  hearing  of  the  said 
omplaint  bj  the  defts.   as  such  justices  aforesaid, 
bere  was  not  evidence  given  to  or  before  the  defts. 
bat  they  the  pits,  did  not  in  factor  in  good  faith  die- 
ate  the  validity  of  the  said  rate,  or  that  they  did  not  in 
ood  faith  give  such  notice  to  the  defts.  as  aforesaid.  Yet 
bat  the  defts.  afterwards,  and  not  acting  bond  fide  in 
ie  belief  that  they  were  acting  as  such  justices  afore- 
ud,  or  that  they  were  acting  in  conformity  with  law, 
at  wilfully,  wrongfully  and  of  set  purpose  disregard- 


ing the  said  notice  and  the-  duty  of  the  defts.  as  such 
iustices  as  aforesaid,  and  knowingly  and  wilfully  disre- 
garding and  disobeying  the  statute  in  such  case  made 
and  provided,  and  wrongfully  and  oppressively  and  con- 
trary to  law  assuming  to  act  as  such  justices  as  afore- 
said, in  the  matters  of  the  said  complaint,  when  they 
knew  they  had  not  jurisdiction  to  proceed  farther  there- 
upon, or  to  make  or  give  any  other  direction  or  judg- 
ment upon  the  matters  of  the  said  complaint ;  and, 
notwithstanding  such  disputing  by  the  now  pits.,  and 
such  notice  thereof  to  them  the  defts.  given  as  afore- 
said, proceeded  to  give  and  did  give  judgment  in  respect 
of  the  matters  of  the  said  complaint,  and  did  then  make 
a  certain  order  in  writing  under  the  hands  and  seals  of 
them  the  defts.  for  the  payment  by  the  pits,  of  the  said 
sum  of  8/.,  together  with  a  sum  of  money  for  costs,  in 
which  order  the  pits,  were  described  by  the  name  or 
style  of  "  Joseph  Pease  and  others,  owners  of  the  St. 
Helen's  Colliery,"  and  which  said  order  by  the  defts.  so 
made  as  aforesaid  was  as  follows » — 

u  Order  for  payment  of  church  rates." 

•*  Durham  to  wit, — Whereas  information  and  com- 
plaint have  been  made  unto  Henry  Stobart,  Esq.,  one 
ef  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  by  David  Vitty,  one  of  the  church- 
wardens of  the  chapelry  of  St.  Helen's  Auckland,  in 
the  said  county,  that  J.  Pease  and  Co.,  owners  of  St. 
Helen's  Colliery,  in  the  county  aforesaid,  have  refused 
and  still  do  refuse  to  pay  to  him,  the  said  David  Vitty, 
as  such  churchwarden  as  aforesaid,  the  sum  of  &L, 
being  the  sum  duly  rated  and  assessed  in  the  church- 
warden's rate,  made  the  28th  April  1858,  and  which  is 
now  justly  due  from  the  said  J.  Pease  and  Co.  unto 
him,  the  said  David  Vitty,  as  such  churchwarden.  And 
whereas  by  summons  under  the  hand  and  seal  of  the 
said  H.  Stobart,  so  being  such  justice  as  aforesaid,  the 
said  J.  Pease  and  Co.  have  been  duly  summoned  to 
appear  before  us,  George  Pearson  Wilkinson,  clerk,  and 
Henry  Chaytor,  Esq.,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  being  the  county 
where  the  church  ia  situated,  in  respect  whereof  the 
said  rates  have  been  made,  and  being  neither  of  us 
patron  of  the  said  church,  nor  in  any  way  interested  in 
any  of  the  rights,  dues,  or  other  payments  belonging  to 
the  said  church ;  we,  the  said  justices,  therefore  having 
considered  the  premises,  and  having  also  duly  examined 
into  the  merits  and  truth  of  the  said  complaint  upon 
oath,  do  find  that  there  is  justly  due  the  aforesaid  sum 
of  SL  from  the  said  J.  Pease  and  Co.  to  the  said  David 
Vitty,  as  such  churchwarden  as  aforesaid,  and  do  order 
and  direct  the  said  J.  Pease  and  Co.  to  pay  or  cause  to  be 
paid  the  same  unto  the  said  David  Vitty,  together  with 
the  further  sum  of  9s.  for  such  costs  and  charges  con- 
cerning the  premises  as  upon  the  merits  of  the  case  do 
appear  to  us  to  be  just  and  reasonable.  Given  under 
our  hands  and  seals  at  Bishop  Auckland,  in  the  said 
county,  the  6th  Jan.  1859." 

And  which  said  order  was  afterwards  removed  into 
the  court  of  our  Lady  the  Queen,  before  the  Queen  her- 
self here,  by  virtue  of  our  said  Lady  the  Queen's  writ  of 
certiorari,  issuing  out  of  the  said  court,  and  under  the 
seal  thereof,  and  which  same  order  was  afterwards,  and 
before  the  commencement  of  this  suit,  quashed  by  the 
judgment  and  consideration  of  the  said  court  here;  and 
the  pits,  further  say  that,  after  the  making  of  the  said 
order  by  the  defts.  so  made  unlawfully  and  without 
jurisdiction,  and  before  the  removal  thereof  into  the 
said  court  here,  the  defts.  having  notice  of  the  pre- 
mises, and  that  the  said  order  was  null  and  void,  and 
of  no  force  or  effect  in  law,  and  that  they,  the  defts., 
as  such  justices,  had  no  jurisdiction,  power,  or  autho- 
rity to  act  further  in  the  matters  of  the  said  complaint, 
and  no  jurisdiction,  power,  or  authority,  by  distress  and 
sale  of  the  goods  of  the  pits,  or  otherwise  howsoever, 
to  levy  the  said  sums  of  money  by  the  said  order  of 
the  defts.  so  wrongfully  and  unlawfully  ordered  to  be 
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paid  by  the  pits. ;  jet,  nevertheless,  the  defts.  further 
wilfully,  wrongfully  and  unlawfully  assuming  to  act  as 
such  justices,  and  for  the  purpose  of  unlawfully  and 
wrongfully  levying  the  amount  of  the  said  sums  of 
money  in  and  by  the  said  order  so  unlawfully  and 
wrongfully  ordered  to  be  made  by  distress  and  sale  of 
the  goods  of  the  pits.,  by  their  warrant  under  the 
hands  and  seals  of  them,  the  defts.,  and  directed  to 
the  constable  of  West  Auckland  and  all  other  peace- 
officers  in  the  said  county  of  Durham,  did  unlaw- 
fully and  wrongfully  command  the  said  constable 
and  peace-officers  in  her  said  Majesty's  name  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  pits., 
who  were  described  as  J.  Pease  and  Co.,  and  which  said 
warrant  of  the  defts.  was  and  is  in  these  words : 

"  To  the  constable  of   West  Auckland  and  to  all 
other  peace  officers  in  the  county  of  Durham. 

u  Durham  to  wit. — Whereas,  on  the  16th  Dec.  last 
past,  complaint  was  made  to  H.  Stobart,  Esq.,  one  of 
her  Majesty '8  justices  of   the  peace  in  and  for  the 
said  county  of  Durham,'  by  David  Vitty,  one  of  the 
churchw  ardens  of  the  chapelry  of  St,  Helen's  Auck- 
land, in  the  said  county,  for  that  J.  Pease  and  Co., 
owners  of  the  St.  Helen's  Colliery,  in  the  said  county, 
being  persons  commonly  called  Quakers,  had  refused 
and  neglected  within  six  calendar  months  then  last 
past,  on  demand  duly  made,  and  still  did  refuse  and 
neglect  to  pay  unto  the  said  David  Vitty,  as  one  of 
the  churchwardens  of  the  chapelry  of  St.  Helen's  Auck- 
land aforesaid,  the  sum  of  8/.,  being  the  sum  duly  rated 
and  assessed  upon  the  said  J.  Pease  and  Co.  in  the 
churchwardens'  rate  for  the  same  chapelry  made  the 
28th  April  last,  and  justly  due  from  them  J.  Pease  and 
others  unto  the  said  D.  Vitty,  as  such  churchwarden, 
and  whereof  the  validity  or  the  liability  of  the  said  J. 
Pease  and  Co.  to  pay  the  said  rate  had  not  been  ques- 
tioned in  any  Ecclesiastical  Court,  and  afterwards,  to  wit, 
on  the  3rd  of  Dec.  last,  at  the  justice-room  i  n  Bishop  Auck- 
land in  the  said  county,  the  said  parties  appeared  before 
the  justices  then  and  there  present,  and  the  hearing 
of  the  said  case  was  adjourned  to  the  6th  Jan.  last,  and 
on  the  6th  Jan.  last,  at  the  justice-room  in  Bishop 
Auckland  aforesaid,   the  parties  appeared  before  us, 
George  Pearson  Wilkinson,  clerk,  and  Henry  Chaytor, 
Esq.,  two  of  her  Majesty's  justices  of  the  peace  of  and 
acting  in  and  for  the  said  county,  being  the  county 
where  the  church  is  situated  in  respect  whereof  the 
said  rates  have  been  made,  and  being  neither  of  us 
patron  of  the  said  church,  nor  in  any  way  interested  in 
any  of  the  rights,  dues,  or  other  payments  belonging  to 
the  said  church,  to  be  further  dealt  with  according  to 
law ;  and  thereupon  having  considered  the  matter  of 
the  said  complaint,  and  having  also  duly  examined  into 
the  merits  and  truth  of  the  said  complaiot  upon  oath,  it 
appeared  to  us,  the  said  justices,  that  there  were  justly 
due  the  aforesaid  sum  of  8/.  from  the  said  J.  Pease  and  Co. 
to  the  said  D.  Vitty  as  such  churchwarden ;    and  we 
adjudged  the  said  J.  Pease  to  pay  to  the  said  D.  Vitty, 
as  such  churchwarden,  the  sum  of  8A,  and  also  to  pay 
to  the  said  D.  Vitty,  as  such  churchwarden,  the  sum  of 
9s.   for  his  costs  in   that  behalf;    and  we  thereby 
ordered  that  if  the  several  sums  should  not  be  paid,  the 
same  should  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  J.  Pease  and  others.    And 
whereas  the  said  J.  Pease  and  others  have  not  paid  the 
said  several  sums  of  bL  9s.,  or  any  part  thereof,  but 
therein  have  made  default    These  are  therefore  to 
command  you,  in  her  Majesty's  name,   forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said 
J.  Pease  and  Co.,  and  if  within  the  space  of  four 
days  after   the   making  of   such    distress   the   said 
last-mentioned    sums,    together  with  the  reasonable 
charges    of   taking  and    keeping    the   said  distress, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods 
and  chattels  so  by  yon   distrained,  and  do  pay  the 
money  arising  from  such  sale  unto  William  Trotter, 


the  clerk  of  the  justices  of  the  peace  for  the  north-west 
division  of  Darlington  Ward,  in  the  said  county,  that 
he  may  pay  and  apply  the  same  as  by  law  directed,  sad 
may  render  the  overplus  (if  any),  on  demand,  to  the 
said  J.  Pease,  and  if  no  such  distress  can  be  found, 
then  that  you  certify  the  same  unto  us,  to  the  end  that 
such  proceedings  may  be  had  therein  as  to  the  law  doth 
appertain. 

**  Given  under  our  hands  and  seals,  3rd  Feb.  1859, 
at  Bishop  Auckland  aforesaid. 

(Signed)  "  Hrarax  Chaytor. 

u  G.  P.  Wiumnoff." 
And  by  virtue  of  which  said  warrant  of  the  defts. so 
wrongfully  and  unlawfully  made  and  issued  and  de- 
livered to  the  said  constable  and  peace  officers,  divers 
of  the  cattle,  goods  and  chattels  of  the  pits,  wen 
unlawfully  and    wrongfully  seised,   taken  and  dis- 
trained,   whereby    the   now   pits,   were   obliged   to 
apply  and   did    apply   to    her  said    Majesty's  said 
court  here  for    and    obtain    a  writ    of   certiorari, 
which   issued  out  of    and  under  the    seal  of  the 
said  court  here,   to  remove  the  said  order,  with  ill 
things  touching  the  same,  unto  the  said  court  here, 
and  after  the  said  order  had  been  and  was  by  virms  of 
the  same  writ  removed  and  brought  into  the  said  coot 
here,  were  also  obliged  to  apply  and  did  apply  to  tin 
said  court  here  for  and  obtained  a  rule  and  order  at 
the  said  court  here  to  quash  the  said  order  of  the  defts^ 
and  were  also  obliged  to  cause  the  said  order  of  the 
defts.  to  be  and  the  same  was  accordingly  quashed  by 
the  said  court,  and  certain  cattle,  goods  and  chattels  of 
the  pits,  having  been  seised  under  and  by  virtue  of  the 
said  warrant  of  distress,  the  pits,  were  put  to  and  in- 
curred great  expenses,  costs  and  charges  in  sod  abort 
and  for  the  purpose  of  making  the  said  applications  to 
the  said  court  of  her  said  Majesty  here,  in  and  abort 
the  preparing,  obtaining,  issuing  and  serving  the  said 
rules,  and  in  and  about  the  quashing  of  the  said  order 
of  the  defts.  and  in  and  about  the  proceedings  necessarily 
incident  thereto  and  to  the  matters  aforesaid-    And 
the  pits,  were  otherwise  injured,  vexed,  harassed  and 
oppressed,  and  suffered  great  damage  by  reason  of  the 
premises  in  this  count  mentioned. 
Demurrer  to  the  declaration. 
There  were  demurrers  to  the  defts.'  pleas,  but  these 
were  abandoned  by  the  pits.  ?  and  there  was  also  a 
second  count  in  the  declaration,  to  which  then  was 
a  demurrer,    but   the    count  was  substantially  the 
same  as  the  first  count,  the  difference  being  that  the 
cause  of  action  arose  npon  another  rate  that  was  dee. 
Hindmarch  in  support  of  the  declaration. — It  ap- 
pears that  the  point  relied  upon  by  the  defts.  is,  that 
the  count  should  have  alleged  that  the  defts.  sded 
maliciously.     It  is  submitted  on  behalf  of  Um  pits, 
that  that  is  unnecessary,  inasmuch  as  the  declaration 
sufficiently  shows  that  the  defts.  acted  without  juris- 
diction.    The  jurisdiction  to  enforce  the  payment  of 
church-rates  under  a  certain  amount  is  given  to  magis- 
trates by  the  58  Geo.  3,  c.  127,  s.  7  ;  and  that  enact- 
ment contains  this  proviso,  u  that  if  the  validity  of  such 
rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded  to  pay  the  same,  be  disputed,  and  the  party 
disputing  the  same  give  notice  thereof  to  the  justices, 
the  justices  shall  forbear  giving  judgment  thereupon.* 
The  averments  in  the  declaration  meet  the  case  pro- 
vided for  in  the  proviso;  and  it  was  the  duty  there- 
fore of  the  defts.  to  have  held  their  hands,  as  their  jars- 
diction  then  ceased.  Having,  however,  assumed  to  poon, 
they  have  rendered  themselves  liable  to  an  action,  asd 
the  remaining  question  is,  whether  the  case  falls  within 
the  1st  or  2nd  sections  of  the 11  &  12  Vict  e,  44  (m 
Act  to  protect  justices  of  the  peace  from  vexatioas 
actions  for  acts  done  by  them  in  execution  of  their 
office).     Sect  1  enacts,  "That  every  action  hereafter 
to  be  brought  against  any  justice  of  the  peace  for  as/ 
act  done  by  him  in  the  execution  of  his  duty  as  such 
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justice  with  respect  to  tiny  matter  within  his  jurisdic- 
tion as  such  justice,  shall  be  an  action  on  the  case  as 
for  a  tort ;  and  in  the  declaration  it  shall  be  expressly 
alleged  that  such  act  was  done  maliciously  and  without 
reasonable  and  probable  cause,  and  if  at  the  trial  of 
any  such  action,  upon  the  general  issue  being  pleaded, 
the  pit.  shall  fail  to  prove  each  allegation,  he  shall  be 
sonsuit,  or  a  verdict  shall  be  given  for  the  deft."    The 
2nd  section  enacts,  "That  for  any  act  done  by  a  jus- 
tice of  the  peace  in  a  matter  of  which  by  law  he  has 
sot  jurisdiction,  or   in    which  he    shall    have    ex- 
ceeded his  jurisdiction,  any  person  injured  thereby,  or 
by  any  act  done  under  any  conviction  or  order  made,  or 
warrant  issued  by  such  justice  in  any  such  matter,  may 
maintain  an  action  against  such  justice  in  the  same 
form  and  in  the  same  case  as  he  might  have  done  be- 
fore, the  passing  of  this  Act,  without  making  any  alle- 
gation in  his  declaration  that  the  act  complained  of 
was  done  maliciously  and  without  reasonable  and  pro- 
bable cause."     The  case  of  Somerville  v.  Mirehouse,  3 
L  T.  Rep.  N.S.  294,  will  be  relied  upon  for  the  defts. ; 
but  that  is  distinguishable ;  that  was  the  case  of  an 
erroneous  decision  by  magistrates  upon  a  matter  within 
their  general  jurisdiction;   but  this  is  a  proceeding 
where  they  had  no  jurisdiction  at  all.     [Cockburn, 
C.J. — Would  the  magistrates  here  not  have  had  to 
decide  whether  a  bond  fide  dispute  as  to  the  validity 
of  the  rate  existed  ?]     The  declaration  meets  that 
esse.    It  avers  that  at  the  hearing  there  was  no  evi- 
dence that  the  pits,  did  not,  in  fact  or  in  good  faith, 
dispute  the  validity  of  the  rate,  or  give  notice  thereof, 
yet,  &c.  &c    The  demurrer  admits  all  these  aver- 
ments ;  and  if  it  was  intended  to  rely  on  this,  that  the 
magistrates  found  that  the  rate  was   not  bond  fide 
disputed,  that  is  matter  of  defence  which  should  be 
pleaded  to   this  declaration:    (JBarUm  v.  Brichull, 
13  Q.  B.  393;  Ltary  v.  Patrick,  15  Q.B.  266.     If 
soy  point  should  be  taken  shout   the  pits,    being 
Quakers,  the  case  of  Backhouse  v.  The  Churchwardens 
o/  Bishop  Wtarmouth,  9  C.  B.,  N.  S.,  315,  shows 
that  they  are  entitled  to  the  protection  of  the  proviso 
m  53  Geo.  3,  c  127,  s.  7. 

Heath  for  the  defts. — It  appears,  on  the  face  of  the 
warrrant,  that  the  pits,  were  Quakers,  and  therefore 
the  7  &  8  Will.  3,  c.  34,  s.  4,  governs  the  summary 
proceedings  against  them  before  the  magistrates ;  and 
if  so,  the  magistrates  had  jurisdiction.  [By  the 
Court.— The  53  Geo.  3,  c.  127,  s.  7,  is  an  Act  appli- 
cable to  all  her  Majesty's  subjects,  and  therefore  to 
Quakers  among  others ;  and  not  the  less  so  because  the 
7  &  8  Will.  3,  c.  34,  s.  4,  was  especially  applicable  to 
(hem.  This  was  decided  in  Backhouse  v.  The  Church- 
wardens  of  Bishop  Weormouth.  We  are  bound  by  that 
decision.]  The  following  cases  were  then  cited : — Tozer 
v.  Child,  7  £.  &B.377;  The  Marshalsea  case,  lOCo. 
fiep.  68 ;  domett  v.  Ferra*a\6  B.&  C.  61 1 ;  Hamond 
v.  Boteeli,  1  Hod.  134;  AckeHe*  v.  Parkinson,  3  M. 
osS.411;  Theobald  v.  Criekmore,  I  B.  &  Aid.  227. 
Bindmarch  in  reply. 

Cockburn,  C.  J. — I  am  of  opinion  that  the  decla- 
ration is  good.  The  question  turns  on  the  true  con- 
struction of  the  53  Geo.  3,  c.  127,  a.  7,  which  must 
be  looked  at  with  reference  to  the  facts  disclosed  in  the 
declaration.  We  must  take  it  as  admitted  on  the  re- 
cord, that  upon  the  information  against  the  pits,  for  non- 
payment of  these  church-rates  coming  on  to  be  heard, 
the  pits,  bond  fide  disputed  the  validity  of  the  rate, 
and  their  liability  to  pay  it,  and  gave  the  neces- 
sary notice  thereof  to  the  magistrates,  and  that 
the  magistrates  were  satisfied  that  that  notice  was 
bond  fide  given,  and  that  there  was  a  bond  fide  dis- 
pute as  to  the  validity  of  the  rate,  but  that  they 
nevertheless  proceeded  in  defiance  of  these  facts  to 
deliberate  upon  and  to  determine  the  case.  Now 
the  jurisdiction,  as  regards  magistrates,  to  act  in 
case  of  nonpayment  of  church-rates,  is  given  for  the 


first  time  by  the  53  Geo.  3,  c  127,  and  in  the  same 
section  which  gives  the  jurisdiction  (sect.  7),  there  im- 
mediately follows  the  enactment  giving  the  jurisdiction 
this  proviso,  "  that  if  the  validity  of  such  rate,  or  the 
liability  of  the  person  from  whom  it  is  demanded  to 
pay  the  same,  be  disputed,  and  the  party  disputing  the 
same  shall  give  notice  thereof  to  the  justices,  the  jus- 
tices shall  forbear  giving  judgment  thereupon."  The 
effect  of  the  enactment,  coupled  with  the  proviso,  is  to 
give  jurisdiction  to  the  magistrates  to  enforce  the  pay- 
ment of  rates  except  in  cases  where  the  validity  of 
the  rate,  or  liability  of  the  person  summoned  to  pay  • 
the  same,  is  disputed.  1  admit  that  the  ques- 
tion whether  the  validity  of  the  church-rate  is 
bond  fide  disputed,  and  whether  notice  of  the  intention 
to  dispute  it  has  been  properly  given  to  the  magis- 
trates, is  a  question  which  it  is  competent  to  the  ma- 
gistrates to  decide  at  the  hearing  of  the  information ; 
but  if  it  is  intended  to  rely  on  this,  that  the  magis- 
trates decided  that  there  was  not  a  bond  fide  dispute  as 
to  the  validity  of  the  rate,  or  that  proper  notice  was 
not  given,  that  is  matter  in  the  nature  of  a  plea  to  this 
declaration.  In  this  case  the  magistrates  had  these 
tacts  before  them,  and  they  had  no  cause  to  believe 
that  the  validity  of  the  rate  was  not  bond  fide  disputed, 
or  that  due  notice  thereof  had  not  been  given  to  them, 
and  therefore  there  being  a  valid  plea  to  the  jurisdic- 
tion of  the  magistrates,  they  were  ousted  of  their  juris- 
diction, and  they  had  but  one  course  to  pursue,  viz.  to 
forbear  from  giving  judgment  upon  the  case.  From  that 
moment  the  parties  were  in  the  same  position  as  it 
the  53  Geo.  3,  c.  127,  s.  7,  which  gave  them  their 
jurisdiction  in  the  first  instance,  had  not  passed ;  not- 
withstanding which  they  proceeded  to  give  judgment 
and  make  an  order,  and  issue  their  warrant  for  levying 
the  rate  by  distress,  under  which  the  pits.1  goods  were 
seized.  Upon  these  facts,  therefore,  1  am  of  opinion 
that  the  pits,  are  entitled  to  our  judgment  upon  this 
demurrer. 

Wightmak,  J. — I  am  of  the  same  opinion.  The 
pits,  in  the  declaration  complain  that  the  magistrates, 
without  any  jurisdiction  so  to  do,  have  issued  a  warrant 
of  distress,  under  which  the  pits.'  goods  have  been 
seized.  The  question  is,  whether  the  magistrates  hsd 
jurisdiction  so  to  do,  or  whether  this  is  a  case  in  which 
there  is  some  irregularity  merely  in  the  proceedings, 
and  it  is  necessary  therefore  in  the  declaration  to  aver 
that  the  magistrates  acted  maliciously  and  without 
reasonable  and  probable  cause.  It  appears  to  me,  upon 
the  facts  stated  in  the  declaration,  that  they  issued 
their  warrant  without  jurisdiction  when  they  found 
that  the  validity  of  the  rate  was  bond  fide  disputed, 
and  notice  was  given  to  them  that  the  parties  bond 
fide  intended  to  dispute  it,  and  that  they  ought  then 
to  have  held  their  hands  and  forborne  giving  judgment 
in  the  case.  It  appears  clear  upon  the  declaration  that 
the  pits,  intended  bond  fide  to  dispute  the  validity  of 
the  rate,  and  gave  notice  of  their  intention  so  to  do, 
snd  that  no  attempt  was  made  to  impugn  their  good 
faith  ;  and  that  the  defts.,  knowing  all  this,  and  al- 
though they  had  nojurisdictioninthe  matter,  nevertheless 
proceeded  to  give  judgment  and  issue  their  warrant  of 
distress.  I  think,  therefore,  that  the  declaration  may 
be  supported,  although  it  does  not  allege  that  the  defts. 
acted  maliciously,  snd  without  reasonable  and  probable 
cause. 

Blackburn,  J.— I  am  of  the  same  opinion.  The 
jurisdiction  is  given  to  the  magistrates  by  the  53  Geo. 
3,  c.  127,  s.  7.  It  appears  quite  sufficiently  upon 
the  declaration  that  there  really  existed  a  bond  fide 
dispute  as  to  the  validity  of  the  rate,  and  that  notice 
thereof  was  properly  given  to  the  magistrates  at  the 
hearing.  The  magistrates  should  therefore  have  for- 
borne to  give  judgment  in  the  case.  It  might  have 
been  that  the  magistrates  erroneously  decided  that  a 
bond  fids  dispute  ss  to  the  validity  of  the  rate  did  not 
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exist,  and  in  such  a  case  their  proceeding  to  give  judg- 
ment would  have  been  wrong,  and  their  judgment 
void,  and  their  acting  in  the  matter  would  have 
brought  them  within  11  &  12  Vict,  c  44,  8.  1.  The 
1 1  &  12  Vict  c.  44,  as.  1, 2,  has  been  said  on  several 
occasions  to  be  one  that  it  is  very  difficult  to  construe. 
Upon  this  declaration  I  agree  with  my  learned  brothers 
that  we  must  construe  the  language  as  asserting  that 
the  magistrates  did  not  wrongly  determine  that  there 
was  no  bond  fide  intention  to  dispute  the  validity  of 
the  rate,  but  that  knowing  that  there  was  a  bond 
fide  intention  to  dispute  it,  they  chose  to  go 
on  and  give  judgment  in  the  case,  and  that  there- 
fore they  have  rendered  themselves  liable,  within  sect. 
2  of  1 1  os  12  Vict,  c  44,  for  acting  without  jurisdic- 
tion. Judgment  for  tie  pits. 


Saturday  Nov.  9. 
Beg.  v.  R.  J.  Elrisgton  axd  H.  H.  Euunqton. 
Indictment — Aggravated  attault — Previous  dismissal 

by  justices  and  certificate  granted — Demurrer, 
A  certificate  of  justices  of  the  dismissal  of  an  informa- 
tion for  a  common  assault  may  be  pleaded  in  bar  to 
an  indictment  founded  upon  the  same  assault,  though 
the  assault  in  such  indictment  is  alleged  as  having 
caused  grievous  bodily  harm. 
An  information  was  laid  against  the  defts.  before 
justices  for  a  common  assault.     Upon  the  hearing  it 
was  dismissed ,  and  the  justices  granted  their  certifi- 
cate of  such  dismissal  pursuant  to  seel.  27  of  the  9 
Geo.  4,  c.  31.     The  prosecutor  then  preferred  an 
indictment  against  the  defts.  upon  the  same  facts, 
and  inserted  therein  three  counts  :    the  first  for  an 
assault,  doing  grievous  bodily  harm;  second,  for  an 
assault,  causing  actual  bodily  harm;  and,  third,  for 
a  common  assault.     To  this  indictment  the  defts. 
pleaded  the  former  information  for  the  assault,  its 
dismissal,  and  the  certificate  of  justices ;  to  which 
pleas  the  prosecutor  demurred: 
Held,  that  the  certificate  granted  by  the  justices  was  a 
bar  to  the  indictment. 

This  was  a  demurrer  to  certain  pleas  to  an  indict- 
ment. 

It  appeared  that  on  the  6th  Sept.  1860  an  infor- 
mation was  laid  before  certain  justices  acting  for  the 
division  of  Brentford,  Middlesex,  by  Edward  Hamilton 
Finney,  against  the  two  defcs.,  for  a  common  assault 
Upon  the  hearing  of  such  information  upon  the  10th  of 
the  same  month,  the  justices  dismissed  it  as  not  proved, 
«nd  thereupon  they  gave  the  defts.  a  certificate  thereof, 
pursuant  to  sect  27  of  9  Geo.  -4,  o.  31.  Subse- 
quently, on  the  23rd  of  the  same  month,  the  prose- 
cutor preferred  an  indictment  at  the  Middlesex  ses- 
sions against  the  two  defts.,  in  respect  of  the  same  trans- 
action. The  indictment,  however,  contained  three 
counts:  first,  for  assaulting  and  doing  grievous  bodily 
harm  ;  secondly,  for  assaulting  and  doing  actual  bodily 
harm  ;  thirdly,  for  a  common  assault  This  indictment 
the  prosecutor  afterwards  removed  into  this  court 
by  certiorari.  Each  of  the  defts.  pleaded  to  each 
oouut  the  former  hearing  and  dismissal  of  the  in- 
formation for  the  assault,  and  the  granting  of  the 
certificate,  and  that  the  assaults  mentioned  in  the 
indictment  are  one  and  the  same  as  that  adjudicated 
upon  by  the  said  justices,  and  in  respect  of  which  the 
•aid  certificate  was  granted.  The  prosecutor  demurred 
to  the  pleas  to  the  first  and  second  counts  of  the  in- 
dictment The  ground  of  demurrer  was,  that  the 
offence  stated  in  the  two  first  counts  of  the  indictment 
was  not  the  same  offence  as  that  stated  in  the  pleas 
and  the  certificates. 

^   By  sect  28  of  the  9  Geo.  4,  c.  31,  it  is  enacted  that 

(if  any  person  against  whom  any  such  complaint 

•hall  have  been  preferred  for  any  common  assault  or 

battery  shall  have  obtained  such  certificate  as  afore- 


said, ....  in  every  such  ease  he  shall  be  re- 
leased from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause." 

kibton  {Collins  with  him)  now  appeared  in  support 
of  the  demurrer,  and  contended  that  a  certificate 
granted  upon  a  dismissal  of  an  information  for  a  com- 
mon assault  is  no  bar  under  the  statute  to  an  indict- 
ment for  an  assault  inflicting  grievous  bodily  harm : 
{Re  Thompson,  9  W.  Bep.  203.)  [Blackbuks,  J. 
—The  case  of  Reg.  v.  Walker,  2  Moo.  &  Bob.  446, 
is  a  strong  authority  against  you,  There  it  wet 
held  that  a  plea  of  autrefois  convict  of  an  as- 
sault before  justices,  under  the  9  Geo.  4,  c  31,  is  s 
bar  to  an  indictment  for  feloniously  stabbing  in  tat 
same  transaction.]  That  was  merely  the  dectaka 
of  a  single  judge  upon  circuit.  [Blackbubit,  J. 
— It  was  the  decision  of  an  eminent  judge,  Cdtmao, 
J.,  and  the  facts  in  that  case  were  stronger  thin 
those  in  the  present  case.  Gockburx,  G.  J.— Tea 
inconvenience  of  such  a  prosecution  is  palpable:  s 
man  is  punished  for  a  common  assault  by  the  magis- 
trates, and  yet  you  say  you  may  afterwards  indict  upon 
the  same  facts  for  an  aggravated  assault,  so  that  ha 
would  not  only  be  twice  tried,  but  twice  punished.]  Ret 
the  judge  in  such  a  case  would  take  notice  of  ha 
first  punishment  and  deal  with  him  accordingly.  The 
summary  powers  of  the  justices  are  confined  by  the 
statute  to  common  assaults.  [Coc&bubh,  C  J.— May 
it  not  have  been  the  intention  of  the  Legislature  to  gj?e 
the  justices  a  discretion  to  deal  with  such  a  cast  si 
they  might  think  proper?  Suppose  the  party  had 
been  tried  upon  an  indictment  for  a  common  assault 
and  acquitted  or  convicted,  and  should  be  afterward* 
indicted  for  an  aggravated  assault;  could  he  he  con- 
victed, the  facto  being  the  same?]  It  is  not  certain  that 
it  would  be  a  bar.  But  an  indictment  differs  from  si 
information,  for  in  an  indictment  the  prosecutor  shapes 
his  charge  as  he  likes,  but  upon  an  information  it  is 
the  justices  who,  in  fact,  shape  the  charge,  for  they  deal 
with  it  as  they  like.  [Cockburk,  C  J.— The  esse  of 
Reg.  v.  Stanton,  5  Cox  Crim.  Gas.  324,  is  a  very  staoag 
authority  against  you.  There  it  was  held  that  a  con- 
viction for  an  assault  under  the  statute,  followed  by 
payment  of  the  fine  or  endurance  of  the  imprisonment, 
may  be  pleaded  in  bar  of  an  indictment  for  felony  is 
respect  of  the  same  assault  charging  an  assault  sad 
wounding  with  intent  to  murder.  There  the  teamed  jsdgs 
felt  so  strongly  upon  the  point,  that  although  the  prior 
summary  conviction  was  not  pleaded,  yet,  as  it  came  to 
his  knowledge  in  the  course  of  the  trial,  he  acted  upon 
it  and  imposed  no  actual  punishment]  That  case  doaa 
net  appear  to  have  been  argued.  Many  instances  may 
be  suggested  in  which  great  injustice  would  be  done  by 
preventing  a  prosecutor  from  preferring  an  indictees! 
for  an  aggravated  assault  The  justices  may  choose  to 
treat  such  an  assault  as  a  merely  common  assault,  im- 
pose a  nominal  fine,  or  dismiss  the  charge,  and  so  s 
great  offender  might  escape. 

Robinson  and  Poland,  contra,  were  not  called  upon. 

Gockbcbm,  C.  J. — I  am  of  opinion  that  there  most 
be  judgment  for  the  defts.  We  cannot  speculate  upon 
hypothetical  cases  when  we  are  dealing  with  a 
demurrer.  Upon  the  facts  as  stated  it  appears  that 
there  was  an  information  before  justices  for  a  common 
assault.  Upon  the  hearing  of  that  information  it  was 
dismissed  by  them,  and  they  granted  their  certifies* 
under  the  statute.  The  prosecutor  then  prefers  sn 
indictment  in  respect  of  the  very  same  transaction,  tad 
the  defts.  then  plead  the  former  mfbrmation  and  certi- 
ficate as  a  bar.  Now  the  Act  of  Parliament  expressly 
enacts  that  when  the  justices  dismiss  an  mformatisa 
for  a  common  assault  they  may  grant  a  certifies**, 
which  is  to  be  a  bar  to  all  f  hrther  or  ether  pieaseding*, 
civil  or  criminal,  for  the  same  cease.  Then  how  was 
it  in  this  case  ?  Here  the  magistrates  did  hear  tha 
information,  and  they  dinmisseii  it  and  gave  a  certJsV 
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cats.  There  is  then  an  indictment  preferred,  and  not 
only  is  there  a  count  for  a  common  assault,  bnt  in  respect 
of  the  very  same  transaction  two  other  counts  are 
added,  merely  varying  the  character  of  the  assault. 
Now  upon  this  very  question  we  have  two  decided  cases, 
Reg.  v.  Walker,  and  Reg.  v.  Stanton,  in  both  of  which 
the  learned  judges  held  that  the  former  proceeding 
upon  the  information  before  the  justices  was  a  bar  to 
an  indictment  founded  upon  the  same  assault  I  think 
those  decisions  were  correct.  There  may  possibly  be 
some  inconvenience  occasionally  arising  out  of  this 
state  of  the  law,  as  referred  to  by  Mr.  Ribton ;  but  it  is 
a  fundamental  rule  of  law  that  out  of  the  same  facts  a 
series  of  charges  shall  not  be  preferred.  The  words  of 
the  statute  are  express,  and  this  case  clearly  comes 
within  them. 

Blackburn,  J. — I  am  of  the  same  opinion.    The 

statute  gives  the  justices  a  power  to  decide  upon  a 

charge  of  a  common  assault,  and  it  authorises  them  to 

give  a  certificate,  which  is  to  be  a  bar  to  all  further 

proceedings,   civil  or  criminal,  for  the  same  cause. 

Mr.  Ribton  suggests  a  possible  case— th it  when  a  party 

complains  of  one  thing,  the  justices  may  adjudicate 

upon  another;  but  here  the  party  went  before  the 

justices  and  made  a  complaint  of  a  common  assault. 

In  such  a  case  the  statute  gives  the  magistrates  three 

alternatives — they  may  convict  the  party,  or  they  may 

dismiss  the  complaint,  or  they  may  commit  for  trial. 

Now  it   seems  to  me,  that  the  assault  and  battery, 

though  stated  in  the  two  first  counts  with  aggravation, 

are  the  same  assault  and  battery  upon  which  the  justices 

adjudicated.     Reg.  v.    Walker  is  certainly  precisely 

in  point.     It  would  be  extremely  inconvenient  if,  when 

the  justices   have  adjudicated,   their  decision   could 

in  fact  be   reviewed  by  the  sessions  upon    another 

charge  upon  the  same  facts. 

Judgment  for  the  deft*. 

V.  0.  WOOD'S  COURT. 

Beported  by  W.  H.  Bkjtnet,  Eaq.,  Barrister-at-Law. 


Jwfy  16<mrf17. 

FrrZGRRALD  V.  CHAimnET8. 

•ion — Church  Building  Acta  -  District-parishes 
— Right*  of  incumbents  to  publish  hann*  and  cek 
braue  marringes  in — Local  Act— Construction    of, 
with     reference    to    Public    General    Act— New 
Parishes  Act  1856. 
The  incumbent  of  a  district  parish  created  suck  by  a 
primate  Act  of  Parliament,  will  not  be  allowed  tn 
restrain  the  incumbent  of  the  mother  chwch  from 
publishing  banns  and  cetebratmg  marringes  between 
persona  resvlent  in  the  district-parish,  nor  from 
receiving  ecclesiastical  due*. 
The  provisions  of  a  heal  Act  governing  a  district- 
parish  remnin  in  force,  where  th*g  are  not  specially 
repealed  by  the  Public  Church  Building  Act*. 
The  general  Acts  7  £  8  Vict.  c.  37,  th*7  <f  8  Vict  c. 
94,  and  the  19  e}  20  Vict.  c.  104  (fxml  BhndforeTs 
Act\  considered  in  connection  with  a  private  heal 
Act*  5  A  Geo.  8,  c.  xxxxix.  for  the  bail  ling,  <Jc,  of 
a  district-church. 

This  was  a  bill  filed  by  the  incumbent  of  Camden  • 
down  Chap«l.  describing  himself  as  *'  the  incumbent  of 
the  new  parish  of  Camden  town,"  against  the  vicar 
of  the  parish  of  St.  Pancras,  lo  have  it  declared  that 
the  district  described  in  an  order  in  council  of  the 
S6tb  Dec  1851  as  the  district  clmpelry  of  Camden- 
town  became  on  the  avoidance  of  the  vicarage  of  St. 
Pancras  by  the  last  incumbent  thereof  a  new  parish ; 
sad  that  the  pit.,  as  incumbent  of  nnch  new  parish, 
was  solely  entitled  to  publish  banns  of  matrimony,  and 
to  solemnise  marriages  between  person*  u«nally  resi- 
dent in  such  parish ;  that  the  pit,  as  Midi  incumbent, 
was  entitled  to  receive  for  his  own  use  and  benefit  the 
fees  payable  ia  respect  of  such  manriages ;  and  solely 


entitled  to  collect  and  receive  all  Easter  offerings  and 
other  ecclesiastical  dues  payable  and  paid  by  persons 
residing  within  the  boundaries  of  such  new  parish; 
for  an  account  and  payment  to  pit  of  such,  lately 
received  by  the  vicar  of  the  mother  church ;  and  for 
an  injunction  to  restrain  him  from  publishing  such 
banns  of  matrimony  and  solemnising  such  marriages 
and  receiving  the  Easter  offerings  and  ecclesiastical 
dues  in  future. 

The  case  made  by  the  bill,  the  facts  of  which  were 
not  disputed,  was  the  following :— 

By  a  local  Act  of  Parliament,  passed  in  1816  (5$ 
Geo.  8,  c.  xxxix.)  "  for  the  building  a  new  parish  church 
and  parochial  chapel  in  the  parish  of  St.  Pancras,  and  for 
other  purposes  relating  thereto,**  and  which  was  declared 
to  have  the  effect  of  a  public  Act,  certain  trustees  were 
enabled  to  purchase  land  for  the  purpose  of  erecting 
there  a  new  parish  church  and  a  parochial  chapel.  By 
the  42nd  section  it  was  enacted  that  such  new  church, 
when  erected  and  consecrated,  should  from  thenceforth 
be  called  and  known  by  the  name,  and  .should,  to  all 
intents  and  purposes,  be  the  parish  church  of  the  paish 
of  St  Pancras,  and  that  Divine  service,  the  solemni- 
sation of  matrimony,  burial  of  the  dead,  and  all  other 
matters  and  things  whatever  which  were  or  of  right  had 
been  used  to  be  celebrated,  solemnised,  administered, 
had,  done,  or  performed  in  the  parish  church,  should  and 
might  from  and  immediately  after  the  consecration  of 
the  said  new  church  be  celebrated,  solemnised,  ad- 
ministered, had,  done  and  performed  in  such  and  the 
like  manner,  in  the  said  new  church,  .and  vaults  and 
catacombs  to  be  built  under  the  same.  By  the  43rd 
section  the  then  vicar  of  St.  Pancras  was  to  be  the 
minister  ot  the  said  new  church,  and  after  death  or  avoid- 
ance the  person  to  be  nominated  and  appointed  minister 
was  to  be  entitled  to  receive  the  oblations,  &c.  and 
other  ecclesiastical  dues.  By  45th  section  the  church 
was  to  be  called  Camden  Chapel,  and  the  usual  divine 
service,  and  the  other  ecclesiastical  dnties  performed  as 
the  vicar  of  the  parish  for  the  time  being  should  think 
fit  to  direct  and  appoint  except  only  the  solemnisation 
of  matrimony  and  publication  of  banns  of  marriage  as 
after  mentioned.  There  were  other  sections  as  to  the 
appointment  of  assistant  ministers,  &c,  and  perform- 
ance of  the  duties  by  the  ministers. 

The  trustees,  under  the  powers  conferred  by  this 
Act,  purchased  certain  lands,  and  built  the  church  and 
chapel,  which  were  duly  consecrated  and  called  Camden 
Chapel. 

In  the  year  1851  an  order  in  council,  on  the  repre- 
sentation of  the  then  vicar,  dated  26th  Dec  in  that 
year,  was  obtained  and  published  in  the  Gazette,  in  the 
usual  way,  an  assignment  of  a  dmt>ict  was  directed 
adjoining  Camden  Chapel,  and  was  to  be  ch  led  a  dis- 
trict parish  of  St  Pancras.  This  order  was  duly 
enrolled  and  registered,  but  the  representations  and 
order  in  council  were  not  concurred  in  by  the  patron 
of  the  said  parish  of  St.  Pancras,  nor  by  the  trustees 
for  putting  the  local  Act  into  execution. 

The  bill  then  set  out  the  provisions  of  the  1 1  th, 
12th,  14th,  15th  and  30th  sections  of  the  19  &  20 
Vict  c  104  (Lord  B1andford*s  Act  1856).  being  an 
Act  to  extend  the  provisions  of  the  6  &  7  Vict.  c.  37, 
for  making  better  provision  for  the  spirituil  care  of 
populous  parishes,  and  further  to  provide  for  the  forma- 
tion and  endowment  of  separate  and  diattnet  parialn-s 

These  sections  are  severally  referred  to  and  com- 
mented npon  in  the  V.  C.'s  judgment. 

In  1858  the  Ecclesiastical  Commissioners,  acting  in 
pursuance  of  the  New  Parishes  Act  1856,  on  the  ap- 
plictim  of  the  pit,  and  with  consent  of  the  bishm, 
authorised  the  publication  of  banns  and  solemniHiition 
of  marriages,  baptisms  and  churchings  in  Cainden 
Chapel. 

On  the  10th  July  1860  an  avoidance  of  the  incum- 
bency of  the  parish  of  St  Pancras  took  place  in  costs- 
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quence  of  the  resignation  of  the  then  vicar  (Canon 
Dale),  and  on  the  27th  July  1860  the  deft,  was  duly 
presented,  admitted,  instituted  and  inducted  to  the 
vicarage  under  the  last-mentioned  Act  of  Parliament ; 
the  pit.  alleged  that  the  district  chapelry  of  Camden- 
town  became,  upon  the  happening  of  such  avoidance, 
and  was  in  fact,  u  the  new  parish  of  Camden-town," 
and  that  he  was  entitled  to  style  himself  u  the  incum- 
bent of  such  new  parish,*1  and  he  submitted  that  he 
had  the  sole  right  of  publishing  banns  and  solemnising 
marriages  within  such  new  parish ;  that  the  fees  in 
respect  thereof  were  payable  to  the  pit  and  not  to  the 
deft. ;  and  that  he  had  also  the  sole  right  of  receiving 
the  Easter  offerings  and  other  ecclesiastical  dues  within 
the  district  of  such  new  parish. 

Willcock,  Q.C.,  J.  C.  Traill  and  W.  Brandt  for 
the  pit 

Giffard,  Q.C.  and  N,  Lindley,  for  the  deft  the  vicar, 
contended  that  the  provisions  of  the  Pancras  Local  Act, 
before  referred  to,  were  not  affected  by  the  various 
General  Church  Building  Acta,  such  provisions  not 
having  been  expressly  repealed  by  them  or  either  of 
them;  that  the  district  chapelry  of  Camden-town 
had  never  been  constituted  into  a  new  parish.  They 
also  contended  that  the  fees,  &c,  which  the  present 
vicar  had  received  were  for  work  and  labour  done  by 
him  in  respect  of  the  performances  of  the  particular 
ceremonies  at  which  he  had  assisted. 

In  addition  to  the  several  Acts  of  Parliament,  local 
and  general,  before  referred  to,  the  following  cases 
were  cited:  Vaughan  v.  The  South  Metropolitan 
Cemetery  Company,  1  Job.  &  Hem.  257  ;  S.  C.  3  L.  T. 
Rep.  N.  S.  727  (and  printed  therefrom  by  the  parties); 
Jackson  v.  Courteny,  8  Ell.  &  Bl.  8  ;  The  Birkenhead 
Dock  Company  v.  Laird,  4  De  6.  M.  &  G.  732 ; 
King  v.  Alston,  12  Q.  B.  Rep.  976;  London  and 
BlackwaU  Railaay  Company  v.  Ltsnehouse  Board  of 
Works,  3K.&J.  123. 

The  ViCB-CnANCELLORsaid:— The  point  in  this  case, 
although  a  very  full  argument  has  been  had  upon  it  U 
really  one  which  is  brought  within  narrow  limits. 
It  depends  simply,  as  it  appears  to  me,  upon  the  con- 
struction of  the  General  Public  Acta  of  the  2  &  3 
Vict.,  with  relation  to  the  condition  of  populous 
parishes,  as  contrasted  with  the  local  Acts  which  have 
been  passed  for  the  parish  of  St  Pancras  with  refe- 
rence to  the  Camden  Chapel,  as  one  of  such.  Now 
the  local  Act  was  an  Act  of  a  very  precise  character, 
which  recited  that  there  was  the  old  parish  church, 
which  was  in  a  condition  making  it  expedient  that  it 
should  no  longer  continue  to  be  the  parish  church, 
but  that  a  new  one  should  be  built  It  was  expedient 
that  that  should  be  treated  as  a  chapel.  There  is 
another  chapel,  called  Kentish-town  Chapel,  in  exist- 
ence, and  there  was  the  one  in  question  contemplated. 
Taking  notice,  therefore,  of  the  intention  to  build  a 
new  parish  church,  and  the  intention  to  convert  the 
old  one  into  a  chapel  of  ease,  which,  together  with  the 
Kentish-town  and  Camden-town  chapels,  when  built 
would  form  three  chapels  with  this  one  parish  church, 
there  is  a  complete,  elaborate,  and  somewhat  minute 
arrangement,  by  which  the  vicar  is  put  in  this  position 
— he  is  to  be  the  incumbent  of  the  parish  church,  be  is 
to  name  and  present  to  the  licence  of  the  bishop  gen- 
tlemen who  are  to  officiate  in  the  several  chapels,  those 
gentlemen  when  licensed  by  the  bishop  are  to  be  com- 
plex ly  under  the  direction  of  the  vicar,  they  are  not  to 
depend  upon  him  for  their  stipend  (that  is  provided 
for  in  another  way),  but  they  are  to  perform  in  those 
chapels  such  duties  as  he  may  assign,  except  the 
solemnising  of  matrimony,  which  it  seems  ho  has  not 
even  himself  the  power  of  delegating— that  was  left  to 
the  state  of  things  as  it  might  be  under  the  existing 
law ;  with  that  exception  he  is  to  direct  entirely  what 
is  to  be  done  in  those  churches,  they  are  to  be  under 
bis  control  in  that  respect ;  in  tact  they  are  to  be  under 


his  control  in  every  respect  except  that  there  an 
licensed  and  irremovable  curates,  and  their  salaries 
are     provided    for    in     a  special    manner    bj   the 
47  th    clause,    which    directs    that   for    the   main- 
tenance   and    support    for    the    time    being  respec- 
tively of  such  minister  to  the  present  church  to  be 
called  the  parish  chapel,  and  also  the  minister  to  the 
said  chapel  so  to  be  erected,  the  said  trustees  shall,  bj 
and  out  of  the  fees  to  be  received  and  the  rates  directed 
to  be  made  under  and  by  virtue  of  this  Act,  jesrlr  and 
every  year  well  and  truly  pay,  or  cause  to  be  paid,  U 
each  of  such  ministers  or  curates  respectively  fur  the 
time  being  a  sum  of  not  less  than  1 50£,  nor  more  that 
200L  per  annum,  without  any  deduction  or  abatemeat 
whatsoever.    The  Act   is  n»t  very  clear,  but  it  is 
elucidated  afterwards  by  the  1  &  2  Geo  4,  as  to  the 
exact  mode  in  which  these  salaiies  shall  be  paid:  the 
expression  here  is  '  out  of  the  fees  to  be  recrived,  sod 
the  rates  directed  to  be  made;"  that  xeems  rather  mo* 
to  apply  to  the  pew-rents  than  anything  eke,  and  s 
direction  is  made  by  the  subsequent  Act  that  the  pew- 
rents  shall  be  applied  in  that  manner.     It  is  sufficiest 
to  say,   as  far  as  this  Act  is  concerned,  there  i»  i 
complete  arrangement  made,  by  which  the  iucsmlxet 
has  to  a  great  extent  the  control  over  those  who  but 
serve  in  those  several  chapels,  and  several  trustee* 
named  and  appointed  in  the  Act  witb  provuwQ  for 
their  succession,  are  to  be  the  person*  to  receive  the 
funds  to  be  collected  under  that  Act   cerUiu  nice 
which  have  since  ceased ;  they  were  to  collect  all  the 
pew-rents  and  certain  fees  which  are  *peci Dj  men- 
tioned, which  rather  hail  more  bearing  upon  the  buiul 
fees  to  be  collected  for  the  parochial  officer*  than  in; 
special   purpose.     That  being  the   case,  and  the* 
special  arrangements  being  made,  the  58  Geo.  3  '» 
passed,   which  constituted  that  b*ly  known  as  the 
Church  Building  Commissioners.  Those  Church  Uuil<ii«g 
ing  Commissioners  had  by  that  Art    large  grueral 
powers,  making  two  distinct  arrangements :  the  une  wu 
the  building  of  churches ;  the  other  was  the  *eparati* 
of  districts  for  those  churches  which  tbry  bkuuKi  so 
build,  and  those  districts  they  might  separate  titter 
into  district  parishes  for  all  purposes,  with  «ue  cUsef 
consents ;  and  they  were  also  empowered  to  form  dis- 
trict parishes,  but  a  different  description,  with  tht 
conseut  of  the  bishop  only,  without  requirm*  the  con- 
sent   of    the    patron    and    incumbent,    and    wuks 
were    to     be     fixed    by    metes     and    bounds,   uJ 
when    so    separated    were    to    have    certain  juris- 
dictions   with    reference    to    the     district    paraim 
so  separated.     The  21st  section  of  iho  Act  of  Geo  5 
says :  "  That  in  any  case  in  which  tiie  said  com  uis- 
sioners  shall  be  of  opinion  that  it  i«  not  expedient  » 
divide  any  populous  parish  or  extra-pirocbid  ^•*c* 
into  such  complete,  separate  and  di»tiui't  pnn*h*»  s» 
aforesaid,  but  that  it  is  expedient  to  ,1  vi  «  the  *»rae 
into  such  ecclesiastical  district ■»  as  tiny,  with  the  cue- 
sent  of  the  bishop,  signified  und»  r  his  hand  *ud  *4 
may  deem  necessary  for  the  purp  «e  of  afford  n*  Ac- 
commodation for  the  attending  oiviiie  -erv»ce  aMeunlmg 
to  the  rites  of  the  United  Church  of  Euglmd  »nJ  Ire- 
land, to  persons  residing  therein,  in  the  churche* »i>d 
parochial  chapels  already  built  o*  additions!  church* 
or  chapels  to  be  built  therein,  and  iw  may  »ppnr  t» 
such  commissioners  to  be  couveui  nt  for  the  euabliaf 
the  spiritual  person  or  persons  *««»  may  »erve  »'•  ■ 
churches  or  chapels  to  perform  all  cccle*Lisiic.d  dut<s 
withm  the  district  to  such  respective  churches  «oJ 
chapels,  and  for  the  due  ecclesiastical  Miperiut«-iuit-ncc 
of  such  district,  and  the  preservation  and  improvement 
of  the  religious  and  moral  habi  «  "  Mini  *•» o«*.    1M 
are  to  make  the  boundary,  and  then,  in  ante**'1 
which  the  said  commissioners  shall  be  «if  opini"»  ih»* 
it  is  not  expedient  any  such  division  into  »urJi  *cle- 
siastical  districts  as  aforesaid  should  n«  made,  the  <*«• 
missioners  may  build;  or  aid  the  building,  of  as/  *&' 
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tional  chapels  in  any  such  parishes  or  extra-parochial 
places,  to  be  served  by  curates  to  be  respectively  nomi- 
nated and  appointed  by  the  respective  incumbents  of 
the  churches  of  the  respective  parishes  or  extra-parochial 
places  and  licensed  by  the  bishop  of  the  diocese,  such 
curates  to  be  paid  such  salaries  as  shall  be  assigned  by 
the  said  commissioners  under  the  provisions  of  this  Act 
in  manner  hereinafter  directed.    That  is  one  of  the 
things  they  have  power  to  do.  That  was  not  the  actual 
cue  of  an  ecclesiastical  district,   but  a  case  where 
something  short  of  an  ecclesiastical  district  is  to  be 
made;  they  are  to  have  certain  powers  of  causing  curates 
to  be  named,  and  the  commissioners  are  the  persons  to 
provide  them  their  salaries.    Further  than  that,  there 
are  several  other  consequences  which  seem  to  me  to 
arise  on  looking  through  the  Act,  from  the  circum- 
stance of  the  district  itself  being  alone  formed.    Now 
there  is  an  arrangement  with  regard  to  the  district 
chapels.    It  is  further  enacted,'1  that  every  church  and 
chapel  built  or  acquired  under  the  provisions  of  this  Act, 
and  appropriated  to  any  district  or  parish,  so  made  under 
the  provisions  of  this  Act,  shall  be  deemed  a  perpetual 
curacy  and  shall  be  considered  in  law  as  a  benefice  pre- 
ventative, so  far  only  as  the  licence  thereto  shall 
operate  in  the  same  manner  as  institution  to  any  such 
benefice,  and  shall  render  voidable  other  livings  in  like 
manner  as  institution  to  any  such  benefice,  and  the 
spiritual  person  serving  the  same  shall  be  deemed  the 
incumbent  thereof.    And  all  persons  shall  be  subject 
to  all  jurisdictions  and  laws,  ecclesiastical  or  common, 
and  to  all  provisions,  regulations,  penalties  and  for- 
feitures contained  in  any  Acts  of  Parliament  in  force." 
Then  it  is  further  enacted  in  the  27th  section,  which  is 
important,  u  that  all  Acts  of  Parliament,  laws  and 
customs,  relating  to  publishing  banns  of  marriage, 
marriages,  christenings,  churchings  and  burials,  and 
the  registering  thereof;  to  all  ecclesiastical  fees,  obla- 
tions   or    offerings,    shall     apply    to   separate    and 
distinct  parishes    and  district    parishes  when   they 
shall    so    become    complete,    separate    and   distinct 
parishes   under   the    provisions    of   this   Act   after 
the  death,   resignation,  or  other  avoidance    of   the 
existing  incumbents  respectively   in  each  parish  or 
extra-parochial  place,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure 
of  souls,  or  serving  the  same  in  like  manner  in  every 
respect  as  if  the  same  respectively  had  been  anciently 
separate  and  distinct  parishes  and  parish  churches  by 
law,  to  all  intents  and  purposes."    Then  there  are 
certain  provisions  about  how  banns  shall  be  published 
and  marriages  solemnised;  and  then  there  are  arrange- 
ments also   with  reference  to  the  fees  in  case  there 
should  be  sacji  separation  of  the  parish  into  a  district 
parish.    All  this  of  course  is  extremely  inconsistent 
with  the  arrangement  which  had  been  made  by  which 
the  incumbent  was  to  remain  having  the  control  over 
the  several  ministers  of  those  chapels,  directing  what 
they  should  do,  and  what  they  should  not  do  with  re- 
gard to  the  ecclesiastical  offices  in  their  several  chapels. 
Without  stopping  to  consider  a  minor  question  of  law 
created  bj  the  defective  wording  of  the  58  Geo.  3, 
c  45,  rand  the  59  Geo.  3,  assuming,  as  I  would  in 
trying  the  question  in  ansae,  that  those  words  had 
been  as  Urge  as  the  2  &  3  Vict.  c  49,  "  any  aug- 
mented church  or  chapel,"  the  question  would  arise 
which  was  discussed  in  the  case  of  The  Birkenhead 
Railway  Company  v.  Laird,  4  De  G.  M.  &  G.,  how 
far,  where  yon  find  a  special  Act  of  Parliament  creating 
special  rights  and  enforcing  special  duties,  it  could  be 
taken  as  repealed  by  a  subsequent  general  Act  which 
makes  no  reference  to  it    In  that  case  it  is  mentioned 
that  certain  provisions  were  made  with  reference  to 
leases  by  tenants  in  tail,  which  were  held  not  to  apply 
to   a   special  Act  of  Parliament,  by  which  certain 
tenants  in  tail  were  enabled  to  grant  certain  leases; 
that  was  held  not  in  any  way  to  affect  that  special  Act. 
[Mao.  Cas.] 


So  I  add  the  illustration  of  the  Fines  and  Recoveries 
Act  lately  passed,  in  which,  in  the  largest  words,  every 
tenant  in  tail  is  authorised  to  bar  his  entail,  even 
including  those  estates  tail  in  which  the  reversion  is 
not  in  the  Crown,  which  former  could  not  be  barred. 
Yet  nobody  could  think  of  arguing,  or  could  argue 
successfully,  that  this  provision  would  affect  the  entail 
made  by  special  Acts  of   Parliament,  such  as  the 
Marlborough,  the  Wellington,   and    the  Shrewsbury 
entail.    The  reason  was  simply  this :  the  Legislature 
having  had  its  attention  directed  to  a  special  subject, 
having  observed  all  the  circumstances  of  the  case, 
having  provided  for  all  its  circumstances,  does  not  in- 
tend, by  a  general  enactment,  afterwards  to  derogate 
from  its  own  act,  for  it  is  the  act  of  the  Legislature 
by  which  this  special  Act  of  Parliament  is  made  law ; 
they  are  not  to  be  supposed  to  derogate  from  that 
which  they  have  carefully  supervised  and  regulated 
by  a  general  Act  of  Parliament  applicable  to  all  cases 
making  no  special  mention  of  their  intention  to  dero- 
gate from  this  Act.    It  has  been  srgued  that  it  is  to 
be  supposed  that  for  all  time  these  persons  who  might 
be  connected  with  this  particular  church,  this  parish 
chapel  and  it   neighbourhood,  were  to  be  precluded 
from  the  advantage  intended  to  be  conferred  by  the 
general  Acts  of  the  58  &  59  Geo.  3.     So  far  as  the 
general  Act  will   interfere  with  the  special  Act,  of 
course  not.    So  far  as  the  two  can  hold  together,  as 
far  as  the  one  set  of  arrangements  does  not  dash  with 
the  other  set  of  arrangements,  they  will  have  every 
benefit,  and  they  have  had  it,  for  it  appears  that 
churches  were  built  by  the  Church  Commissioners  in 
this  district,  and  as  far  as  I  am  at  present  advised  I 
see  nothing  to  prevent  assignment  of   districts   to 
churches  built  by  the  Church  Commissioners,  or  any 
church  not  affected  by  the  special  Act.    Bnt  when  you 
ask  me  whether  they  are  intended  for  all  time  to  be 
excluded  from  the  benefit  of  general  legislation,  the 
simple  answer  is,  not  a  moment  longer  than  Parliament 
chose  to  express  its  intention.     If  Parliament  thought 
a  special  arrangement  was  injudicious  it  could  in  the 
next  or  even  the  same  session  of  Parliament  alter  the 
arrangements  which  they  considered  injudicious.    It 
cannot  be  contended  that  any  inference  is  to  be  formed 
from  the  supposed  absurdity  of  leaving  those  persons 
under  a  special  Act,  whereas   others   have   all   the 
benefit  of  the  general  Act.     The  simple  answer  is 
that  Parliament  has  done  so.     If  it  had  been  thought 
desirable  to  sweep  into  the  general  provisions  of  the 
Act  the  persons  affected  by  the  local  Act  they  would 
have  said  so.    There  is  an  instance  of  that  in  Lord 
Blandford's  Act,  in  one  of  the  clauses,  where  it  says 
expressly  this,  it  is  the  first  clause :  "  It  shaH  be  lawful 
to  constitute  districts  under  the  provisions  of  the  said 
Acts,  notwithstanding  there  may  be  within  the  limits  of 
any  such  districts  a  consecrated  church  or  chapel,  any 
local  Act  to  the  contrary  notwithstanding."    If  Par- 
liament meant  the  58  &  59  Geo.  3   to  apply  to  a  case 
where  they  had  given  special  directions,  they  would 
say  it  may  be  done  notwithstanding  the   special  direc- 
tions given  in  any  local  AcL    That  is  the  only  true  and 
effective  mode  of  dealing  with  place*  which  Parliament 
has  dealt  with  by  special  legislation.     Now,  no  doubt 
the  case  would  stand  in  that  way,  as  it  seems  to  me,  as 
if  it  rested  on  the  local  Act  of  Geo.  3  alone ;  but  when 
you  come  to  the  Acts  of  1  ft  2  Geo.  4,  c  24,  it  becomes 
a  stronger  case  than  any  of  the  cases  cited  on  the  sub- 
sequent matter;  because  what  do  you  find  in  the  1  &  2 
Geo.  4,  but  this— that  the  Acts  of  the  58  &  59  Geo.  3, 
having  been  passed,  the  commissioners  are  minded  in  this 
very  parish  of  St  Pancras  to  build  certain  churches,  and 
they  build  two  churches ;  but  this  then  occurs  to  the 
Legislature,  as  expressed  in  the  1  ft  2  Geo.  4,  that  even 
as  regards  those  new  churches  the  special  clause  which 
the  Legislature  has  pointed  out  is  in  its  mind  so  prefer- 
able as  regards  the  parish  of  St.  Pancras  in  particular, 
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that  they  say  even  as  regards  the  new  churches  built  by  the 
commissioners  the  Legislature  preferred  that  this  special 
coarse  of  legislation  adopted  at  St.  Pancras  shall  to 
this  extent  be  continued :  that  whereas  we  had  vested 
the  chapel  in  trustees,  and  given  them  certain  powers 
under  the  local  Act,  with  certain  directions  as  to  the 
vicar,  and  so  on,  we  will  put  all  churches  under  their 
management  there  about  to  be  built  by  the  commis- 
sioners under  the  trustees  in  one  shape,  but  subject 
to  this— that,  as  regards  the  new  churches  built  by  the 
commissioners,  we  will  have  the  whole  brought  under 
the  governance  of  the  trustees,  but  as  regards  the 
churches  built  by  the  commissioners,  and  over  which 
they  have  power,  and  which  the  Legislature  intended 
they  should  have  power  over,  the  regulations  of  the 
trustees  as  to  those  should  be  subject  to  the  regulations 
of  the  commissioners.     As  to  the  others,  the  local  Act 
is  to  prevail ;  and  it  is  re-enacted  by  the  6th  section 
of  the  1  &  2  Geo.  4.  By  that  Act  provisions  are  made 
of  a  very  remarkable  nature  as  to  the  pew-reuts.     The 
pew-rents  of  the  parish  church  are  to  be  brought  into 
a  common  fund — not  merely  the  pew-rents  of  the 
chapels,  but  all  of  them  are  to  come  into  one  common 
fund,  out  of  which  certain  necessary  payments  are 
directed  to  be  made;  among  others,  a  payment  is 
directed  to  be  made  to  a  lecturer  to  be  appointed  by  the 
incumbent  iu   his   own   parochial   church.    That  is 
an   object    of    some    importance    to    him    in    his 
public  duty  to  have  the  advantage  of,  and  is  an 
object  of  importance  to  the  parishioners  in  respect  of 
the  benefit  they  may  derive  from  it ;  and  those  funds 
are  to  be  so  appropriated  and  in  a  common  form,  and 
the  surplus,  if  there  is  any,  handed  over  to  the  other 
purposes,  and  with  a  provision  that  you  shall,  out  of 
the  pew-rents  of  each  particular  church,  pay  what  may 
be  necessary  to  the  minister  of  that  particular  church, 
and  subject  to  that  the  surplus  is  to  be  brought  into 
a  hotchpot*  and  applied  to  general   purposes.     The 
whole  scheme  of  that  shows  that  Parliament  drew  the 
line  of  distinction  which  the  law.  as  I  apprehend,  in 
construing  Acts  of  Parliament,  has  inferred,  namely, 
"  We  never  thought  in  a  general  Act  of  Parliament  of 
dealing  with  St   Pancras  at  all ;    on  the  contrary, 
rinding  an  existing  or  general  Act,  and  that  in  the 
parish  of  St  Pancras  to  the  extent  to  which  we  can 
exercise  it,  it  will  be  actually  advantageous  to  apply 
tome  of  the  provisions  of  the  local  Act,  we    apply 
some  of  the  provisions  of  the  local  Act  to  the  general 
Act,  and  we  leave  the  parish  of  St.  Pancras  untouched 
as  to  the  purposes  which  before  existed,  re-enacting 
it  in  order  to  give  the  full  force  and  sanction  of  parlia- 
mentary seconsideration  to  the  whole  scheme."    The 
next  thing  we  find  is  the  Act  of  2  &  3  Vict.  c.  49, 
which  is  the  Act  on  which  this  question  must  no  doubt 
turn.  After  providing  certain  arrangements  for  making 
it  more  possible  to  apply  the  benefit  of  Queen  Anne's 
Bounty  to  churches  under  the  control  of  the  Church 
Building    Commissioners,    it  says,    in  large   words, 
4(any  chapel,  where  there  is  any  chapel,  the  district 
may  bo    formed  by  the  commissioners,"  &c,   "any 
law  or  statute  to  the  contrary  notwithstanding.*'    I 
have  already  reasoned  on  what  would  have  been  my 
view  had  I  found  these  words  in  the  original  Act.     I 
think  they  apply  to  1  &  2  Geo.  4,  which  intervened 
between  the  first  local  Act  and  the  two  first  Church 
Building  Acts,  and  every  observation  that  he  (the 
V.C.)    had  made  upon  the  construction  of  general 
Acts  applies    more    strongly    to   that    statute.     He 
(the  V.C.)  could  not  say  that  the    general  rule  of 
construing  Acts    of  Parliament  should  be    obviated 
because  some  persons,  in  their  anxiety  to  protect  them- 
selves, have  inserted  a  saving  clause.     Besides,  it  is 
strongly  indicated  by  the  Legislature  itself  in  the  I  &  2 
Geo.  4,  that  the  Legislature  conceived  the  local  Act 
was  unaffected  by  the  58  &  59  Geo.  3 ;  and  again,  you 
Tiave  a  strong  indication  as  late  as  the  14  6  15  Vict. 


c.  97,  which    was    immediately   before  the  order  ia 
council  which  established  the  districts  of  Camden-tovn, 
that  the  Legislature  took  that  view  which  the  courts 
of  law  in  construing  these  Acts  of  Parliament  have 
always  attributed  to  them,  namely,  that  they  do  not 
interfere  with  local  Acta,  unless  specially  mentioned. 
In  the  21st  section  of  that  Act  it  is  enacted  "that, 
wherever,  under  and  by  virtue  of  any  local  Act  now 
in  force,  any  parish  cannot  be  brought  within  the  pro- 
visions of  the  Church  Building  Acts  touching  the  for- 
mation thereout  of  a  parish  or  district,  and  whenever  & 
representation  is  made  to  the  said  commissioners  by 
the  patron  and  incumbent  of  such   parish,  &&T  a 
definite  form  is  prescribed*    I  have  already  said  I  do 
not  think  it  necessary  to  hold  that  the  circumstance  of 
its  being  beneficial  to  St  Pancras  that  it  should  be 
brought    under    the   operation  of  these  Acts  wouU 
induce    me  to  say   that  therefore  I  mnst  alter  the 
ordinary  construction  with  regard  to  the  force  of  i 
general  Act  of  Parliament,  because,  for  the  numerous 
reasons    I    have    already    given,  it   is  so  easy  foe 
Parliament   to   alter   it   whenever    it    thought  Sl 
Although  the  parish  may  be  capable  of  being  bron;b'. 
under  the  Act  for  a  hundred  different  purposes,  if  there 
is  any  one  in  which  any  obstacle  remains  which  pre- 
vents the  operation,  there  seems  to  be  a  mode  definitely 
pointed  out  for  that  purpose*   Upon  the  whole,  I  think 
therefore,  that  the  general  principle  of  construction  is 
in  this  case  fortified  strongly  by  the  1  &  2  Geo.  4,  x.i 
the  view  the  Legislature  there  takes  of  itisfottifol 
by  the  view  of  the  14  &  15  Met  c  97,  by  tLe  cir- 
cumstance that  in  Lord  Blandford's  Act  the  very  wv> 
is  dealt  with  in  the  manner  it  ought  to  be  dealt  *£» 
in  the  first  section ;  and  I  must  hold  that  the  order  u 
council  was  ultra  vires,  by  which  it  was  attempted 
with  the  consent  of  the  bishop  alone  to  assign  ih* 
district  into  the  hands  of  the  Church  Building  Commis- 
sioners, which  power  I  do  not  hold  them  to  have.   I 
cannot  conclude  this  case  without  expressing  my  satis- 
faction at  the  mode  in  which  it  has  been  brongb: 
forward,  a  mode  highly  creditable  to  the  two  genUetcea 
interested  in  the  case,  who  obviously  have  wished  onlj 
to  have  their  respective  rights  and  positions  ascer- 
tained.   I  have  done  my  best  to  assist  them,  and  tht 
result  must  be  one  of  two  things  —  I  must  either 
dismiss  the  bill  or  retain  it  for  twelve  months  to  see 
if  the  plL  would  be  advised  to  take  any  legal  pro- 
ceedings, it  being  a  legal  right  on  which  the  result  vu 
dependent.  Bill  dismissed  generally 

Solicitors,  Billiard,  Dale  and  Strettceu 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomr  Thompson,  T.  W.  8aukpkbs,  and  C  J.  & 
Hxstslet,  Esqra,  Barristero-at-Law. 


Saturday,  Nov.  9. 
Williams   (app.)  v.    The    Chubchwabdess  or 

Llanoblnwex  (resps.) 
Poor-rate— Tithe  rentcharge— Deduction  of  euretc* 

salary. 

Tf  the  rector  of  a  parish  cannot,  cm  account  offe 
extent,  populousness,  $c.  of  such  parish,  perf<**- 
his  clerical  duties  without  the  assistance  of  a  raw*. 
and  therefore  engages  one,  the  salary  which  he  fa? 
may  he  deducted  from  the  gross  sum  of  the  ratteiu- 
tithe  rentcharge. 

The  app.  was  presented  by  the  patron  to  the  redon* 
of  parishes  A.  and  B.,  which  from  time  issmeuons! 
had  ahoaye  been  under  the  spiritual  care  of  one  retf*. 
there  being  no  pareonage-house  for  eUherpara*- 
but  a  house  appointed  by  the  bishop  in  hit  ticexxfr 
the  rector.  For  all  secular  parochial  waUrrt  tu 
parishes,  though  adjoining  each  other,  were  </***<- 
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Q.  B.] 


Beg.  v.  Tub  Inhabitants  op  Birmingham. 


[Q.  B. 


In  consequence  of  the  bithop  of  the  diocese  re- 
quiring divine  service  to  be  performed  ttoice  on 
Sunday  in  each  parish  church,  it  became  necessary 
for  the  rector  to  engage  a  curate,  which  he  did  at  a 
salary  of  80Lper  annum: 
Htld,  that  this  salary  was  a  proper  deduction  in  esti- 
mating the  rateable  value  of  the  rector's  tithe  rent- 
charge. 

This  was  a  cue  stated  under  the  12  &  13  Vict  c 
45,  upon  an  appeal  by  the  app.  against  an  assessment 
to  the  poor-rate  of  the  parish  of  Llangeinwen,  in  the 
county  of  Anglesea. 

It  appeared  from  the  facts  that  in  the  year  1829 
the  app.  was  presented  to  the  parishes  of  Llangeinwen 
and  Llangaff  by  the  patron,  the  Earl  of  Pembroke ; 
that  the  two  parishes  adjoin  each  other,  each  having  a 
definite  boundary  line  and  its  own  church ;  that  each 
parish  separately  maintains  its  own  poor,  and  has 
separate  churchwardens  and  overseers,  a  distinct  vestry 
and  distinct  church-rate,  poor-rate  and  tithe  apportion- 
ment; that  the  two  parishes  are  in  rural  districts,  and 
include  an  area  of  6079  acres,  the  population  of  one 
parish  being  943  and  the  other  139 ;  that  the  two 
churches  are  about  two  miles  distant ;  that  there  is  no 
parsonage-house,  but  a  house  appointed  by  the  bishop 
in  his  licence,  which  is  two  miles  from  one  church 
and  four  and  a-half  miles  from  the  other;  that  from 
time  immemorial  there  has  been  a  single  rector,  who 
has  been  presented,  admitted,  and  instituted  to  and  in 
both  parishes,  there  being  no  instance  of  their  having 
been  held  separate;  that  from  time  immemorial  down 
to  the  time  of  the  appointment  of  the  curate  herein- 
after mentioned,  it  has  been  the  uniform  custom  to 
have  a  single  performance  of  divine  service  only  in  each 
of  the  churches  on  Sunday ;  that  the  rector  latterly,  in 
consequence  of  the  wish  of  the  bishop,  has  held  two 
performances  of  divine  worship  in  each  church ;  that 
the  curate  is  licensed  by  the  bishop  at  a  stipend  of 
80/.  per  annum  to  perform  the  office  of  stipendiary 
curate  in  the  parish  of  Llangeinwen  ;  that  the  rector 
devotes  all  his  time  to  the  cure  of  souls,  and  perforins 
two  services  in  one  of  the  churches  on  each  Sunday. 

It  appeared  he  was  assessed  to  the  poor-rate  of 
Llangeinwen  in  respect  of  the  tithe  rentcharge,  with- 
out being  allowed  any  deduction  for  his  curate's 
salary,  which  was  the  ground  of  his  appeal.  The 
question  for  the  opinion  of  the  court  was,  whether,  for 
the  purpose  of  ascertaining  the  value  of  the  said  tithe 
rentcharge,  the  app.  is  entitled  to  have  the  gross  sum 
received  by  him  reduced  by  the  curate's  salary  ? 

IK.  Williams  appeared  for  the  resps.,  and  argued 
that,  as  the  two  parishes  were  entirely  distinct,  the 
circumstance  that  they  had  the  same  rector  was  not 
to  be  considered,  and  that  as  the  rector  of  each*  could 
perform  the  entire  duty  without  the  assistance  of  a 
curate,  the  deduction  ought  not  to  be  allowed :  {Reg.  v. 
<>'oodchi!d,  EL  Bl.  &  £1.  1. 
Beacon,  for  the  app.,  was  not  called  upon. 
Cockbubn,  C.J. — I  think  that  the  present  case 
cannot  be  distinguished  from  that  of  Reg.  v.  Goodchild. 
it  seems  to  be  laid  down  that  if  a  rector  cannot  per- 
form the  usual  celebration  of  divine  service  without  the 
assistance  of  a  curate,  and  either  because  his  bishop 
could  compel  him  to  employ  a  curate,  or  because  from 
his  own  sense  of  the  religious  obligation  incumbent 
upon  him  he  actually  employs  one,  then  in  either  case 
the  salary  which  he  pays  to  the  curate  may  be  deducted 
from  the  gross  sum  of  she  rateable  tithe  rentcharge. 
It  is  true  that  if  he  employs  a  curate  on  account  of  his 
own  personal  absence  or  infirmity,  he  cannot  make  this 
deduction,  but  if  the  extent  and  population  of  the 
parish  make  it  necessary  for  him  to  employ  a  curate 
he  can  do  so.  Now  the  principle  in  the  Hackney  case 
{Reg.  v.  Goodchild)  seems  to  be  equally  applicable  to 
this  case,  where,  owing  to  the  distance  of  the  two 
churches,  in  both  of  which  divine  service  was  neces- 


sarily performed  contemporaneously,  it  was  impossible 
for  one  rector  to  be  present  at  both.  In  such  a  case  it 
was  impossible  for  one  person  to  do  the  duty  at  both 
places,  and  therefore  the  salary  of  the  curate  is  a  pro- 
per deduction  in  estimating  the  rateable  value  of  this 
tithe  rentcharge. 
Wigiitman  and  Blackburn,  JJ.  concurred. 

Judgment  for  the  app. 


Saturday,  Nov.  16. 
Reg.  v.  The  Inhabitants  of  Birmingham. 
Poor-law — Renting  a  tenement — Amount  of  rent  paid 
— Hearsay  evidence  —  Declaration   of   deceased 
tenant. 
Upon  an  appeal  against  an  order  of  removal  the 
resps.,  in  proof  of  a  derivative  settlement  by  renting 
a  tenement,  tendered  evidence  of  the  amount  of  rent 
paid  by  the  ancestor,  that  he,  whilst  in  the  occupa- 
tion of  the  said  tenement,  said  Jo  his  son  that  he 
occupied  the  same  as  tenant  at  a  rent  of  20/.  per 
year: 
Held,  that  the  evidence  was  admissible  to  prove  that 
fact. 

This  was  a  case  stated  by  the  sessions  for  Bir- 
mingham upon  an  appeal  against  an  order  of  removal, 
whereby  Sarah,  the  wife  of  William  Day  (absent  from 
her),  and  their  four  children  were  ordered  to  he  re- 
moved from  the  parish  of  Birmingham  to  the  parish 
of  Kingswood,  as  their  place  of  legal  settlement  The 
court  of  quarter  sessions  quashed  the  said  order,  sub- 
ject to  the  opinion  of  this  court 

The  case  stated  that  the  resps.  proved  that  John 
Lockyer  Day,  deceased,  the  father  of  the  said  William 
Day,  had  occupied  a  tenement  from  the  year  1829 
until  his  death  in  1847,  in  the  said  parish  of  Kings- 
wood,  the  rent  for  which  was  settled  in  account  with 
the  landlords,  and  was  found  by  the  court  to  have 
been-paid  by  the  said  John  Lockyer  Day.  To  prove 
the  amount  of  that  rent  evidence  was  tendered  by  the 
resps.,  and  objected  to  by  the  app.'s  counsel,  that  the 
said  John  Lockyer  Day,  whilst  in  occupation  of  the 
said  tenement,  said  to  his  son  Thomas  Day,  that  he 
(the  said  John  Lockyer  Day)  occupied  the  same  as 
tenant  at  a  rent  of  20/.  per  year. 

If  the  court  should  be  of  opinion  that  evidence  of 
the  declaration  of  the  said  John  Lockyer  Day  was  ad- 
missible for  the  purpose  of  proving  the  amount  of  the 
rent  and  the  nature  of  the  occupation,  then  the  order 
of  quarter  sessions  is  to  be  quashed,  and  the  order  of 
removal  confirmed;  otherwise  the  order  of  quarter  ses- 
sions is  to  be  confirmed,  and  the  order  of  removal 
quashed. 

O'Brien  and  Cockle  now  appeared  in  support  of  the 
order  of  quarter  sessions,  and  contended  that  the  evi- 
dence was  inadmissible.  This  was  a  derivative  settle- 
ment by  the  renting  of  a  tenement  by  the  ancestor  of 
the  pauper's  husband,  and  although  a  declaration 
against  a  party's  interest,  as  an  admission  that  he  is 
tenant  and  not  the  owner  of  property,  is  receivable, 
no  Buch  admission  is  receivable  for  any  other  purpose, 
the  declaration  of  the  payment  of  a  certain  amount  of 
rent  not  being  a  declaration  necessarily  against  his 
interest  •»  it  may  in  fact  be  a  declaration  in  favour  of 
his  interest:  {Chambers  v.  Bemasconi,  1  Cr.  M.  &  B. 
347;  Peacable  v.  Watson,  4  Taunt.  16;  Davies  v. 
Pearce,  2  T.  R.  53;  Papendic  ▼.  Bridgwater,  5 
El.  &  Bl.  166 ;  Doe  dem.  Baggatty  v.  Jones,  1  Camp. 
367 ;  Human  v.  Pettett,  5  B.  &  Aid.  223;  Doe  dem. 
Welsh  v.  Langfield,  16  M.  &  W.  514.) 

Spooner  and  31.  Smith,  contra,  argued  that  the  whole 
admission  as  to  his  holding  of  the  premises  was  admis- 
sible: (Lord  Ellenborough's  judgment  in  Roe  denu 
Brune  v.  Rowlings,  7  East,  290 ;  Higham  v.  Ridg- 
way,  10  East,  109  ;  Percival  v.  Sanson,  7  Ex.  1  ; 
The  Sussex  Peerage  case,  1 1  CI.  &  Fin.  113;    Com* 
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C.  B.] 


[C.  B. 


v.  Garment,  1  Bing.  N.  C.  918 ;  Gleadon  v.  Atkin,  1 
Cr.&Mee.410.) 

Cockburn,  C.J. — I  am  of  opinion  that  this  evi- 
dence was  admissible  and  onght  to  have  been  received. 
It  is  well-established  that  the  declaration  of  a  deceased 
person  that  he  holds  premises  as  tenant  is  admissible 
to  rebut  the  presumption  of  law  that  he  has  the  owner- 
ship in  fee.  The  question  here  is,  whether  the  decla- 
ration of  the  amount  of  rent  which  he  pays,  made  at 
the  same  time  as  his  declaration  of  tenancy,  is  admis- 
sible, or  whether  the  evidence  must  be  confined 
alone  to  his  declaration  as  to  his  tenancy?  It 
has  been  held  again  and  again  that  the  declaration 
may  be  received  not  only  for  the  purpose  of  proving 
a  fact  adverse  to  the  interest  of  the  party,  but 
also  collateral  facts.  Now  that  being  settled,  I 
cannot  see  why  the  same  effect  should  not  be  given 
to  a  declaration  as  to  the  pecuniary  as  to  the 
proprietary  interest  of  a  party.  I  quite  admit  that,  as 
regards  the  effect  of  the  evidence,  there  is  a  great  diffe- 
rence between  an  oral  declaration  and  a  written  entry 
made  in  the  ordinary  course  of  business ;  but  that  goes 
rather  to  the  weight  of  the  evidence  than  to  its  ad- 
missibility. There  are,  however,  the  same  legal  inci- 
dents in  an  oral  as  in  a  written  admission,  and  the 
same  consequences  should  follow.  As  soon  as  it  is 
established  that  the  declaration  is  receivable,  it  is  re- 
ceivable not  only  as  a  declaration  against  the  interest 
of  the  party  who  makes  it,  but  for  all  other  purposes 
not  in  themselves  inconsistent. 

Blackburn,  J.  concurred. 

Order  of  sessions  quashed. 


OOTJBT  OF  COMMON  BENCH. 

Reported  by  Djjqbx.  Thomas  Evans  and  W.  Matd,  Esqrs. 

Barrlstera-at-Law. 


REGISTRATION  APPEALS. 

Nov.  11  and  15. 
Luckjctt  (app.)  p.  Voller  (resp.) 
Luckbtt  (app.)  v.  Gollop  (resp.) 
Luckett  (app.;  v.  Gilder  (resp.) 
Election  law — Practice — Notice  of  appeal 
The  revising  barrister  decided  a  case  on  the  llth 
Oct.,  and  it  was  appealed  against.     On  the  6th 
Nov.,  being  within  the  first  Jour  days  of  Michael- 
mas Term,  the  app.  lodged  the  case  signed  by  the 
revising  barrister  with  the  master  of  tfte  court,  in 
compliance  with  the  requirement  of  sect   62  of  6 
Vict,  c  18,  and  gave  notice  of  appeal  to  Hie  resp. 
The  court  fixed  the  llth  Nov.  as  the  first  day  for 
hearing  registration  appeals : 
Held,  that  there  having  been  sufficient  time  between  the 
date  of  the  decision  of  the  revising  barrister  and  the 
first  day  fixed  by  the  court  for  taking  appeals,  to 
enable  app.  to  comply  with  the  requirements  of  the 
statute,  that  ten  clear  days'  notice  of  appeal  should 
be  given  to  the  resp.,  the  court  would  not  postpone 
the  day  for  hearing  the  appeal,  under  the  proviso  to 
the  64* A  section,  giving  the  court  a  discretion  to  post- 
pone the  hearing  of  an  appeal  in  such  case  as  to  the 
court  may  seem  meet. 
Adey   v.   Hill,  4  C.  J5. 38;  8  L.  T.  Hep.  m,  fol- 
lowed. 

Fawcett  moved  herein  for  an  order  of  the  court  that 
the  hearing  of  these  appeals  should  be  postponed  until 
the  19th  inst.,  which  was  one  of  the  four  davs  fixed 
by  the  court  for  taking  appeals  from  the  decisions  of 
revising  barristers.  The  62nd  section  of  the  Registration 
Act,  6  Vict.  c.  18,  requires  that  every  app.  who  in- 
tends to  prosecute  his  appeal  shall,  within  the  first  four 
days  of  Michaelmas  Term  next  after  the  decision  to 
which  such  appeal  relates,  transmit  to  the  masters  of  the 
Court  of  C.  B.  the  statement  in  writing  so  signed  by 
the  revising  barrister,  and  shall  also»therewith  give  or 
>d  a  notice,  signed  by  him,  stating  therein  his  inten- 


tion to  prosecute  the  said  appeal,  and  the  app.  shall 
also  give  or  send  a  notice,  signed  by  him,  to  the  resp. 
in  the  said  appeal,  stating  his  intention  duly  to  prose- 
cute such  appeal  in  the  said  court.  Sect  64  enacts  that 
no  appeal  shall  in  any  case,  &c,  be  heard  or  entertained 
by  the  said  court  unless  notice  shall  have  been  given 
by  the  app.  to  the  master  of  the  court  at  the  time  and 
in  the  manner  hereinbefore  mentioned ;  and  no  appeal 
shall  be  heard  in  the  said  court  in  any  case  where  the 
resp.  shall  not  appear,  unless  the  app.  shall  prove  that 
tho  notice  of  his  intention  to  prosecute  such  appeal  vis 
given  or  sent  to   the  said  resp.   ten  days  at  least 
before  the  day  appointed  for  the  hearing  of  such  appeal, 
provided  always  that  if  it  shall  appear  to  the  said 
court  that  there  has  not  been  reasonable  time  to  give  or 
send  such  notice  in  any  ease,  it  shall  be  lawfal  for  the 
said  court  to  postpone  the  hearing  of  the  appeal  in  soch 
case  as  to  the  court  shall  seem  meet.     It  is  under 
the  proviso  to  this  section  that  this  application  is  made. 
The  app.   here  lodged  the  case  stated  by  the  revising 
barrister  with    the  Masters,  and  gave  the  requisite 
notice  of  appeal  to  the  resp.  on  the  6th  Nov.,  that  is 
to  say,  within  the  four  first  days  of  term ;  but  inas- 
much as  the  64th  section  requires  that  ten  clear  dm' 
notice,  of  appeal  be  given  to  the  resp.  before  the  day 
appointed  for  hearing  of  such  appeal,  and  the  court 
fixed  the  llth  Nov.  to  take  registration  appeals,  the 
requirement  could  not  be  complied  with.    It  is  coo- 
tended  that  the  words  of  the  62nd  section,  "  within 
the  first  four  days  of  Michaelmas  Term,"  refer  notonlj 
to  lodging  the  appeal  and  giving  notice  to  the  master, 
but  also  to  the  sending  the  notice  of  appeal  to  the 
resp.     If  tliis  be  so,  the  act  of  the  court  in  fixing  so 
early  a  day  for  taking  these  appeals  precludes  the  pos- 
sibility of  giving  ten  clear  days'  notice ;  and  this  being 
so,  the  court  will  exercise  the  discretion  given  to  it  by 
the  proviso  to  the  64th  section,   and  postpone  the 
hearing  of   these    appeals  until    the   19th   instant, 
when    the    ten    days'    clear    notice    will   be  com- 
plete: (Pring  v.  Estcourt,  4   C.   B.   73.)    [Em*, 
C.  J.— There  are  two   or  three  cases  against  jm; 
and  amongst  them  is  Adey  v.   Hill,  4  C.  B.  3S. 
You  sent  notice  to  the  master,  and  to  the  resp.,  withia 
the  first  four  days  of  term,  complying  with  what  joa 
ought  to  do  under  sect.   62.]     Yes.    The  days  for 
taking  registration  appeals  have  this  year  been  ap- 
pointed a  week  or  ten  days  earlier  than  usual,  and  this 
fact  has  created  tho  difficulty. 

Erle,  C.  J.— We  are  bound  to  refuse  this  applica- 
tion, because  the  case  of  Adey  v.  Bill  contains  an  ela- 
borate judgment  by  the  Lord  Chief  Justice  against 
you.  We  cannot  postpone  the  hearing  on  the  ground 
urged. 

Nov.  15. — Fawcett  renewed  his  application  in  this 
case,  urging  as  ground  therefor,  that  the  rerisag 
barristers  are  required  by  sect.  32  to  hold  their  warts 
for  the  revision  of  the  lists  of  voters  between  the  1 5th 
Sept  and  the  last  day  of  October  inclusive,  aad 
this  being  so,  if  the  court  will  not  exercise  the  discre- 
tion given  it  under  the  proviso  to  the  64th  section, 
then  it  might  happen  that  when  a  revising  barrister 
holds  his  court  on  the  last  day  of  October,  and  the 
court  fixes  so  early  a  day  as  the  9th  Not. 
for  hearing  appeals,  the  provisions  of  the  statute 
as  to  giving  notice  of  appeal  could  not  possbiT 
be  complied  with:  {Norton  v.  The  Town  Clcritf 
Salisbury,  4  C.  B.  32.)  [Erlk,  C  J.— You  ate 
aware  that  this  has  been  decided?]  Yes,  bat  the 
court  is  prayed  to  reconsider  the  point ;  for,  on  looking 
closely  at  the  62nd  section,  it  will  be  seen  that  its 
within  the  first  four  days  of  term  that  the  app.  most 
give  notice  of  appeal  to  the  resp.  Then  again,  when, 
as  in  the  present  instance,  the  court  fixes  four  dajs,  at 
wide  intervals,  for  hearing  registration  appeals,  to  what 
day  does  the  ten  days'  notice  apply — whether  to  u* 
first,  second,  third,  or  fourth  day? 
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Ekle,  C.  J. — In  this  case  I  am  not  at  liberty  to 
grant  your  application.  The  point  baa  been  raised 
more  than  once,  and  has  received  the  deliberate  judg- 
ment of  the  court,  the  decision  being  that  app.  must 
gire  to  the  resp.  ten  clear  days*  notice  that  he 
intends  to  appeal  before  the  first  day  fixed  by  the  court 
for  taking  registration  appeals.  This  as  a  general 
rule.  No  doubt  the  proviso  to  64th  section  creates 
some  difficulty,  and  there  may  be  circumstances  which 
form  a  reasonable  ground  for  indulgence.  Here,  how- 
ever, the  revising  barrister  gave  his  decision  so  long 
back  as  the  11th  Oct,  but  the  attorney,  inexperienced 
perhaps  in  such  matters,  does  not  give  the  notice  re- 
quired by  the  statute  until  the  6th  Nov.  We  cannot, 
therefore,  accede  to  this  application. 

Williams  and  Byles,  JJ.,  concurred,  adding  that 
Adey  v.  Hill,  and  the  other  cases,  had  been  rightly 
detided,  and  must  be  followed.  Order  refused. 


COURT   OF   EXCHEQUER. 

.Reported  by  F.  Bailky  and  H.  Leigh,  Eaqra,  BarrUten- 

ai-Law. 

Monday,  Nov.  18. 
Easton  v.  Alck. 
Mye  Harbour  Improvement  Act,  1    Will  4,  c.  135, 
s.  2 — Appointment  of  commissioners  under — Quali- 
fication by  rating— Action  for  penalty  for  acting 
without  being  duly  qualified — Meaning  of  the  words 
"'rated  to  (lie  relief  of  the  poor  by  one  or  more 
rates  to  the  amount  of  \0Ln 
The  Rye  Harbour  Improvement  Act,  I  Will.  4,  c.  35,  s.  2 
(local),  provides  for  tlte  appointment,  as  commission- 
ers, of u  twelve  inhabitant  houseltolders  rated  to  tlte  re- 
lief of  the  poor  of  the  said  parish,  by  one  or  more  rate 
or  rates,  to  the  amount  of  10/.  per  annum"  and  by  a 
subsequent  section  a  penalty  of  501.  is  inflicted  on  any 
person  acting  withoutbety  duly  qualified.  An  action 
having  been  brought  for  the  penalty  against  thedeft. 
as  an  unqualified  commissioner,  a  special  case,  for 
tlie  opinion  of  the  Court  of  Ex,  on  the  construction  of 
Hie  above  words  of  the  2nd  section  of  the  Ad,  was 
stated  by  order  of  the  learned judge  (Cockburn^C.  J.) : 
Held,  that  a  reasonable  construction  must  be  put  on 
tlie  words  of  (he  Act  of  Parliament,  and  that  tlte 
words  in  question  mean  that  a  person,  to  be  qutdified, 
must  be  rated  to  the  annual  value  of  10/.,  and  not 
to  such  an  amount  as  would  render  /Urn  liable  to  pay 
rates  to  the  amount  of  107.  a-year. 
Per  Pollock,  C.  B^-To  rest  the  qualification,  not  on 
the  value  of  the  property  but,  on  the  accidental  pay- 
ments, a  man  may  have  made,  would  be  absurd  and 
inconvenient,  and  contrary  to  tlte  numerous  Acts 
which  have  been  passed  in  reference  to  qualifications. 
An  Act  of  Parliament  should  be  clear  and  beyond 
all  doubt,  to  warrant  the  court  in  inflicting  a  penalty 
under  it. 

This  was  a  special  case  stated  by  order  of  Cock- 
born,  C.  J.,  for  the  opinion  of  the  court  upon  the  con- 
struction to  be  put  on  sect  2  of  1  Will.  4.  c.  135,  a 
local  Act,  for  authorising  the  appointment  of  commis- 
sioners of  the  harbour  of  Bye,  in  the  county  of  Sussex. 
The  section  in  question  provides  for  the  appointment 
of  certain  ex  officio  commissioners,  and  also  for  the 
appointment,  as  commissioners,  of  "  twelve  inhabitant 
householders  resident  in  the  town  of  Bye,  rated  to  the 
relief  or  maintenance  of  the  poor  of  the  said  parish, 
by  one  or  more  rate  or  rates,  to  tlie  amount  o/  10/. 
per  annum.*  By  sect  6  it  is  enacted  that  "  if  any 
person  not  being  so  qualified  as  thereinbefore  is  men- 
tioned, shall  act  as  a  commissioner,  every  such  person 
so  offending  shall,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  50/.  to  any  person  who  shall  sue  for  the 
same,  to  be  recovered,  together  with  the  full  costs  of 
suit,  in  any  of  her  Majesty's  courts  of  record  in  Eng- 
land, by  action  of  debt  or  on  the  case,"  &c 


|  The  deft,  was  duly  nominated  and  elected  at  a  vestry 
meeting.  He  is  an  inhabitant  householder,  resident  in 
the  town,  and  is  rated  on  a  gross  rental  of  25/.,  the 
rateable  value  of  his  house  being  15/.  The  question 
for  the  court  to  decide  is,  whether  the  meaning  of  sect. 
2  is,  that  a  commissioner  must  pay  a  poor-rate  or  rates 
in  one  year  to  the  amount  of  10/1,  or  must  he  be 
merely  rated  to  that  amount  ? 

Uance  for  the  pit.,  who  was  suing  for  the  penalty. — 
The  deft,  was  not  duly  qualified.  What  is  the  con- 
struction to  be  put  on  "  rated  to  the  amount,"  &&, 
and  "  by  one  or  more  rate  or  rates  ?"  It  is  contended 
a  person  is  not  qualified  unless  he  be  rated  on  such  an 
amount  as  wonld  render  him  liable  to  pay  rates  to  the 
amount  of  10/1  a-year.  [Wilde,  B. — The  assessment 
is  one  thing,  the  rate  is  another.  In  some  parishes 
the  assessment  is  much  higher  than  in  others ;  you 
contend  that  he  must  be  rated  on  such  an  assessment 
as  would  amount,  when  paid,  to  10/.?]  Yes.  [Pol- 
lock, C.B. — Then,  if  there  were  no  poor  to  be  relieved 
and  no  rate  made  in  any  year,  every  commissioner 
would  be  disqualified ;  and  again,  in  a  year  of  great 
distress  the  rates  might  be  raised  to  20*.  in  the  pound ; 
and  so  every  one  who  paid  the  rate  would  be  qualified.] 
Such  is,  if  is  submitted,  the  construction  of  the  Act ; 
the  words  "  by  one  or  more  rate  or  rates  "  must  have 
been  introduced  for  some  purpose ;  again,  the  words 
are  not "  rated  at,"  but  "  rated  to  "  the  amount 

Lush,  Q.  C.  for  the  deft. — The  word  rate  means 
assessment,  and  the  words  u  one  or  more  rate  or  rates  " 
may  be  read  as  "  one  or  more  ratings ;"  that  is  a  clear 
and  sensible  interpretation  and  consistent  with  the 
ordinary  course  and  practice  in  such  matters ;  and  a 
sufficient  answer  to  pit's  claim.  [Pollock,  C.  B. — 
A  man  may  be  rated  on  his  dwelling-house ;  he  may  be 
rated  also  on  a  counting-house,  and  on  various  other 
tenements,  and  that  would  be  "  one  or  more  rate  or 
rates."]  If  it  be  not,  as  is  contended  on  the  deft's 
part,  no  man  could  be  sure  whether,  on  his  election  as 
commissioner,  he  were  or  not  liable  to  this  penalty. 
[Wilde,  B. — If  the  language  of  the  Act  is  used  cor- 
rectly and  strictly,  you  are  wrong ;  but  if  in  a  general 
and  popular  sense,  e.  g.  rate  for  assessment,  you  are 
right]  Look  at  the  policy  of  the  Act  (He  was  here 
stopped  by  the  court. ) 

Pollock,  C.B.— To  rest  the  qualification  not  on 
the  value  of  the  property,  but  on  the  accidental  pay- 
ments a  man  may  have  made,  would  be  absurd  and 
inconvenient,  and  if  Mr.  Hance's  construction  is  right, 
this  Act  would  stand  alone  amongst  the  numberless 
Acts  of  Parliament  which  have  been  passed  in  reference 
to  qualifications.  But  in  order  to  warrant  us  in  in- 
flicting this  penalty,  the  Act  of  Parliament  should  be 
clear  and  beyond  all  doubt.  We  do  not  think  it  is  so ; 
and  no  matter  what  it  means,  provided  it  does  not 
mean  enough  for  that  purpose.  Our  judgment  will 
therefore  be  for  the  defts. 

Brahwell,  B. — I  am  of  the  same  opinion.  Leave 
out  the  words  "  one  or  more  "  for  a  moment,  then  it 
stands  that  a  person  to  be  qualified  must  be  "  rated  to 
the  amount  of  10L  per  annum."  What  is  the  meaning 
of  "  per  annum  ?  "  Yearly.  It  cannot  mean  in  the 
year,  but  has  reference  to  the  character  of  the  holding, 
as  of  a  house.  It  means  he  must  be  rated  to  an  annual 
value  of  10/. 

Chaxxkll,  B.  concurred. 

Wilde,  B. — A  reasonable  construction  must  be  put 
on  the  words  of  the  Act  of  Parliament  An  exact  and 
strict  construction  of  them  would  probably  be  in  favour 
of  the  pit  A  reasonable  construction  is  in  favour  of 
the  deit  Judgment  for  deft 

Attorneys  for  pit,  Messrs.  /.  and  8.  Langham,  10, 
Bartlett's-bnildings,  Holborn. 

Attorneys  for  deft  Messrs.  Kingsford  and  Dorman, 
23,  Esses-street,  Strand. 
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CROWN  CASES  RESERVED. 

Reported  by  Jomr  Thompson,  Esq*  Bairlster-at-Law. 


Saturday,  Nov,  9. 

(Before  Pollock,  C.  B.,  Wioiitman  and  Williams, 

JJ.,  Martin  and  Channnll,  BB.) 

Beg.  v.  William  Webster. 

Friendly  society — Larceny  by  member— Ownership  of 

property —  Trustees — Bailee. 
JI.  a  member  of  a  friendly  society,  was  in  possession  of 
a  shop  where  goods  were  sold  for  the  benefit  of  the 
society.    Each  member  partook  of  the  profit,  and 
was  subject  to  the  loss  arising  from  the  shop.    H. 
had  the  sole  management,  and  was  answerable  for  the 
safety  of  all  the  property  and  money  coming  to  his 
possession  m  the  course  of  the  management.     The 
prisoner,  also  a  member  of  the  society,  assisted  in  the 
shop  without  salary,  and  was  indicted  for  stealing 
some  marked  money  which  H.  had  placed  in  the  tiu. 
The  money  was  laid  in  the  indictment  as  belonging 
to  H. : 
.Held,  that  the  money  was  properly  laid  in  the  indict- 
ment as  belonging  to  ff.%  and  that  the  prisoner, 
although  a  member,  could  be  convicted  of  larceny. 
Case  reserved  for  the  opinion  of  this  otnrt  by  the 
chairman  of  the  West  Riding  Sessions,  held  at  Sheffield. 
*    William  Webster  was  indicted  at  the  West  Biding  of 
Yorkshire  spring  intermediate  sessions,  held  at  Shef- 
field, on  the  22od  May  1861,  for  stealing,  on  the  11th 
of  Hay,  at  Ecclesfield,  three  sovereigns  and  one  half 
sovereign,  the  property  of  Samuel  Fox  and  others. 

It  was  proved  on  the  trial  that  James  Holt  was  in 
possession  of  a  shop,  where  goods  were  sold  for  the 
benefit  of  a  society  called  the  "  Stockbridge  Band  of 
Hope  Co-operative  Industrial  Society.* 

Each  member  of  the  society  partook  of  the  profit 
and  was  subject  to  the  loss  arising  from  the  shop.  Holt 
(being  himself  a  member)  had  the  sole  management, 
and  was  answerable  for  the  safety  of  all  the  property 
and  money  coming  to  his  possession  in  the  course  of 
such  management.  The  prisoner,  also  a  member  of 
the  society,  assisted  in  the  shop  without  salary.  On 
the  occasion  of  the  alleged  larceny,  Holt  had  marked 
some  sovereigns  and  half-sovereigns,  and  placed  them 
in  the  till.  The  prisoner  was  suspected  of  taking  some 
of  them,  and  when  charged  with  this,  he  admitted  that 
he  had  taken  the  coins  which  formed  the  subject  of  this 
charge,  and  produced  them  from  his  pocket 

The  prosecution  failing  to  prove  that  this  was  a 
friendly  society  duly  enrolled,  elected  to  amend  the  in- 
dictment by  substituting  the  name  of  James  Holt  for 
that  of  Samuel  Fox  and  others,  and  the  same  was 
amended  accordingly. 

The  counsel  for  the  prisoner  put  in  a  copy  of  the 
rules  of  the  society,  with  the  name  of  John  Tidd  Pratt 
printed  at  the  end  thereof,  and  proved  that  this  copy 
had  been  examined  with  the  original  copy,  signed  and 
sealed  by  the  registrar  of  friendly  societies,  but  which 
was  not  produced.  He  also  put  in  a  conveyance  of  the 
shop  and  premises  to  Samuel  Fox  and  others  as 
trustees. 
No  other  evidence  of  the  trusteeship  was  given. 
The  counsel  for  tho  prosecution  objected  that  in 
order  to  prove  the  society  to  be  a  friendly  society  under 
the  18  &  19  Vict.  c  63  it  was  necessary  to  produce 
the  original  copy  signed  by  the  registrar,  or  to  account 
for  its  absence  sufficiently  to  justify  the  admission  of 
secondary  evidence. 

I  overruled  this  objection,  and  admitted  this  evidence 
as  proof  that  the  society  was  duly  enrolled. 

It  was  contended  for  the  prisoner  that  Fox  and 
others  wero  the  trustees  ;  that  this  was  a  friendly 
society,  and  that  the  property  should  be  laid  in  Fox 
and  others,  and  not  in  Holt,  and  that  the  prisoner 
could  not  therefore  be  convicted  on  the  indictment  as 
mended ;  that  as  to  any  special  property  Holt  might 


have  in  the  money  taken,  he  was  joint  owner  of  it  with 
the  prisoner,  and  as  partner  with  him  was  equally  in 
possession  of  it,  and  could  not  therefore  be  convicted. 

The  Court  overruled  these  last-mentioned  objections, 
and  the  prisoner  was  convicted  and  sentenced  to  be  im- 
prisoned in  the  house  of  correction  at  Wakefield  for 
nine  calendar  months,  subject  to  the  opinion  of  the 
Court  of  Criminal  Appeal  whether  under  the  tircmn- 
stances  the  conviction  was  right. 

The  prisoner  was  admitted  to  bail  to  await  the 
decision  of  the  Court  of  Criminal  Appeal. 

A  copy  of  the  rules  of  the  society  accompanies  this 
case,  and  is  to  be  taken  as  incorporated  therewith. 

Wilson  Ovkrend,  Chairman. 

T.  Campbell  Foster  for  the  prisoner.— It  is  contended 
that  the  indictment  as  amended  was  not  proved,  md 
that  the  property  ought  to  have  been  laid  as  in  Fox  and 
others,  the  trustees  of  the  friendly  society.  The  pro- 
secutor having  failed  to  prove  that  the  property  wis 
rightly  laid  in  Fox  and  others,  and  the  court  having 
amended  the  indictment  by  substituting  Holt's  name 
instead  of  Fox  and  others,  the  prisoner  produced  the 
proper  evidence  to  show  that  Fox  and  others  wen  the 
trustees  of  the  society,  and  then  objected  to  the  indict- 
ment us  amended,  on  the  ground  that  by  the  18  a  19 
Vict.  c.  63,  s.  18,  the  property  of  the  friendly  society 
was  vested  in  the  trustees.  Sect.  19  empowers  the 
trustees  to  bring  or  defend,  or  cause  to  be  brought  or 
defended,  any  action,  suit,  or  prosecution  in  any  court 
of  law  or  equity,  touching  or  concerning  the  property, 
right  or  claim  to  property  of  the  society,  and  such  trus- 
tees shall  and  may,  in  all  cases  concerning  the  real 
or  personal  property  of  such  society,  sue  and  be  sued, 
plead  and  be  impleaded  in  their  proper  names  as  trot- 
tees  of  such  society  without  other  description. 

Martin,  B.— What  evidence  was  there  to  show 
that  Holt  was  not  in  possession  of  these  sovereigns  as 
of  his  own  lawful  property  ? 

Wioiitman,  J. — Again,  he  was  a  partner,  and  had 
the  personal  possession  of  these  moneys. 

T.  Campbell  Foster.— It  is  submitted  that  the  only 
possession  Holt  had,  was  that  of  a  servant  to  the 
friendly  society.  If  he  had  taken  and  appropriated  any  of 
the  moneys  received  by  him,  he  might  have  been 
indicted  for  embezzlement,  and  therefore  he  was  a 
servant,  and  his  possession  was  that  of  the  society  his 
masters. 

Wightman,  J. — He  was  not  a  servant ;  he  was  » 
owner,  and  had  the  sovereigns  in  his  personal  possesses. 

Martin,  B.— He  had  the  sole  management  of  the 
shop,  and  was  answerable  for  the  safety  of  all  the  pro- 
perty and  money  coming  to  his  possession  in  the 
course  of  such  management. 

T.  Campbell  Foster.— Then  the  prisoner  being  also* 
member  of  the  society,  was  a  partner,  and  could  not  be 
convicted  of  stealing  his  own  property. 

Williams,  J.— There  is  the  well-known  case  tfi 
man,  when  the  hundred  was  liable,  being  convicted  of 
stealing  his  own  money  from  his  own  servant:  (Foster, 
123,  124.) 

Wightman,  J. — These  sovereigns  were  not  part  or 
the  goods  in  the  shop,  but  money  for  which  Holt  had  to 
account.  He  cannot  be  treated  as  a  servant,  became 
it  would  then  follow  that  he  was  one  of  the  persons 
appointing  himself. 

Martix,  B.— Holt  had  got  the  sovereigns  in  a» 
own  pocket,  as  it  were,  and  suppose  that  while  walking 
in  the  street  some  one  had  picked  his  pocket  of  then, 
could  not  the  thief  have  been  indicted  for  stealing  he 
money? 

T.  Campbell  Foster.— The  prisoner  was  assisting  o 
the  shop  as  a  partner  without  salary. 

Wightmax,  J.— No.  Holt  had  the  sole  manage- 
ment of  the  shop. 

Williams,  J.— How  does  this  case  differ  from  to 
t.  BramUy,  B.  &  B.  478,  where  a  member  of  a  besefc 
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society  entered  the  room  of  a  person  with  whom  a  box 
containing  the  funds  of  the  society  was  deposited,  and 
took  and  carried  it  away,  and  it  was  held  to  be  larceny, 
and  the  property  to  be  well  laid  in  the  bailee  ? 

Pollock,  C.  B. — No  doubt  a  man  who  has  pawned 
his  watch  with  a  pawnbroker  may  be  indicted  for 
stealing  it  from  the  pawnbroker.  The  present  case 
finds  that  Holt  was  in  possession  of  the  shop,  and  had 
the  sole  management,  and  was  answerable  for  the  safety 
of  all  the  property  and  money  coming  to  his  possession 
in  the  course  of  such  management,  and  therefore  he 
may,  quoad  hoc,  be  treated  as  the  owner  of  everything 
in  it 

By  the  Court,  <__         Conviction  affirmed. 

Saturday,  Nov.  16. 
(Before  Pollock,  C.B.,  Wightmax  and  Williams, 
JJ.,  CHAmrsLL,  B.  and  Keating,  J.) 
Rko.  v.  Thomas  Moseley. 
False  pretences—Evidence — Person  from  whom 
property  obtained. 
The  indictment  charged  Vie  prisoner  with  obtaining 
the  sum  of  5s.  Bd.,  the  moneys  of  G.  B.,  by  false  pre- 
tences from  G.  B.   It  teas  proved  that  the  prisoner 
falsely  pretending  to  be  an  agent  for  a  loan  society, 
and  that  he  could  procure  a  loan  from  it  for  G.  B., 
claimed  5s.  dd.for  his  charge,  G.  B.  sent  him  to  his 
wife  for  it,  and  she  gave  the  prisoner  5s.  6d\  of  her 
husband's  money: 
Held,  that  the  evidence  supported  the  allegation  in 
the  indictment  that  the  prisoner  obtained  the  money 
from  G.  B. 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  quarter  sessions  for  the  county  of 
Chester. 

The  prisoner  was  tried  and  convicted  at  the  last 
July  quarter  sessions  for  the  county  of  Chester  on  a 
charge  for  obtaining  money  by  false  pretences. 

The  indictment  charged  that  the  prisoner  Thomas 
Moseley  unlawfully  and  knowingly  did  falsely  pretend 
to  George  Birtles  that  he,  the  said  Thomas  Moseley, 
was  an  agent  for  a  loan  society  in  Manchester,  and 
would  get  the  sum  of  10/.  (meaning  the  loan  of  102.) 
for  the  said  George  Birtles,  but  he,  the  said  George 
Birtles,  must  pay  him,  the  said  Thomas  Moseley,  the  sum 
of  5s.  6dL,  by  means  of  which  said  false  pretences  the 
said  Thomas  Moseley  then  unlawfully  did  obtain  from 
the  said  George  Birtles  certain  money,  to  wit,  the  sum 
of  5*.  6dL  of  the  moneys,  goods  and  chattels  of 
the  said  George  Birtles  with  intent  thereby  then  to 
defraud. 

It  appeared  from  the  evidence  that  the  prosecutor 
wanted  to  borrow  10L  to  purchase  the  discharge  of 
his  son,  who  was  in  the  army.  The  prisoner  came  to 
him  and  said  he  could  get  \QL  for  him,  and  that  he 
was  an  agent  of  a  loan  society  in  Manchester. 
Prisoner  said  that  the  charge  would  be  55.  6<£,  and 
prosecutor  told  him  to  go  to  his  wife  for  it.  The 
prisoner  went  to  prosecutor's  wife  and  said  he  came 
for  5s.  6dL,  as  the  man  from  the  loan  office  was  waiting 
for  the  money.  The  wife  gave  the  prisoner  5s.  6cf.  of 
her  husband's  money.  Evidence  was  given  to  negative 
prisoner  being  an  agent  to  any  loan  society  in  Man- 
chester. The  prisoner  did  not  get  the  loan  for  pro- 
secutor. 

It  was  objected  by  the  prisoner's  counsel  that  the 
indictment  was  not  supported  by  the  evidence,  for  that 
the  prisoner  did  not  obtain  the  5s.  6</.  from  the  pro- 
secutor as  laid  in  the  indictment,  but  from  the  pro- 
secutor's wife. 

I  reserved  this  objection  for  the  decision  of  this 
court. 

The  jury  found  the  prisoner  guilty,  and  thereupon 
1  postponed  the  sentence,  but  the  prisoner  being 
unable  to  find  the  bail  required,  he  was  committed  to 
prison. 


The  question  which  I  respectfully  submit  for  the 
decision  of  the  court  therefore  is,  whether  the  indict- 
ment is  supported  by  the  evidence. 

Lee  P.  Townsexd, 
Chairman  Quarter  Sessions,  County  of  Chester. 
30th  Aug.  1861. 
No  counsel  appeared  to  argue  on  either  side. 
By  the  Court,  ___    Conviction  affirmed. 

Reg.  v.  Axx  Charles. 
Disorderly  house — 25  Geo.  2,  c.  36,  *.  5— Prosecuting 

keeper  of— Jurisdiction  of  borough  sessions. 
The  25  Geo.  2,  c.  36,  *.  5,  directs  the  parish  constable, 
on  receiving  due  notice  from  hoo  inhabitants,  of  any 
person  keeping  a  bawdy-house  or  other  disorderly 
house,  and  upon  their  making  oath  before  a  justice 
as  to  the  truth  of  the  notice,  and  undertaking  to  give 
material  evidence  against  such  person,  to  enter  into 
a  recognisance  to  prosecute  wUJi  effect  such  person 
at  the  next  general  or  quarter  sessions  of  the  peace, 
or  at  the  next  assizes  to  be  holdenfor  the  comity  : 
Held,  that  a  borough  sessions  had  Jurisdiction  under 
this  enactment. 

Case  stated  by  the  recorder  of  Grantham  for  the- 

opinion  of  the  judges  of  the  Court  of  Criminal  Appeal. 

Ann  Charles  was  indicted  at  the  quarter  sessions 

for  this  borough,  held  on  the  9th  July  last,  for  keeping 

a  disorderly  house. 

The  prosecution  had  been  instituted  under  sect.  5  of 
25  Geo.  2,  c.  36,  which  enacts  that  "  if  any  two  in- 
habitants of  any  parish  or  place,  paying  scot,  &c., 
therein,  do  give  notice  in  writing  to  any  constable  (or 
other  peace-officer  of  the  like  nature,  where  there  is  no 
constable)  of  such  parish  or  place,  of  any  person  keep- 
ing a  bawdy-house,  gaming-house,  or  any  other  disor- 
derly house  in  such  parish  or  place,  the  constable  or 
such  officer  as  aforesaid  so  receiving  such  notice  shall 
forthwith  go  with  such  inhabitants  to  one  of  her 
Majesty's  justices  of  the  peace  of  the  county,  city, 
riding,  division,  or  liberty,  in  which  such  parish  or 
place  does  lie,  and  shall  (upon  such  inhabitants  making 
oath  that  they  do  believe  the  contents  of  such  notice  to 
be  true,  and  entering  into  recognisances,  &c,  to  give 
or  produce  material  evidence  against  such  person  for 
such  offence)  enter  into  a  recognisance  in  the  penal 
sum  of  30/.  to  prosecute  with  effect  such  person  at  the 
next  general  or  quarter  sessions  of  the  peace,  or 
at  the  next  assizes  to  be  holden  for  the  county  in  which 
such  parish  or  place  does  lie,  as  to  the  said  justices 
shall  seem  meet." 

These  provisions  of  the  Act  of  Parliament  had  been 
duly  complied  with. 

On  the  deft,  being  called  upon  to  plead,  it  was  ob- 
jected, on  her  behalf,  to  the  jurisdiction  of  the  court, 
that  the  words  "  at  the  next  general  or  quarter  sessions 
of  the  peace,  or  at  the  next  assises  to  be  holden  for  the 
county  in  which  such  parish  or  place  does  lies,"  meant 
only  •'  at  the  quarter  sessions  or  assizes  for  the  county/' 
and  that  they  must  be  held  to  exclude  the  jurisdiction 
of  the  borough  quarter  sessions. 

The  recorder  overruled  the  objection. 
The  deft  thereupon  pleaded  "  Not  guilty." 
The  jury  found  the  deft,  guilty. 
The  deft  remains  in  gaol  for  want  of  bail. 
Should  the  judges  be  of  opinion  that  the  clause  above 
cited  does  by  implication  or  otherwise  take  away  the 
jurisdiction  of  the  borough  sessions  to  try  the  offence  in 
question,  the  judgment  will  be  arrested  and  the  pri- 
soner discharged.     Should  the  court  be  of  opinion  that 
the  recorder  was  right  in  overruling  the  objection,  then 
sentence  will  be  passed  at  the  next  quarter  sessions  foe 
the  borough.  W.  H.  Roberts, 

Recorder  of  the  borough  of  Grantham. 
No  counsel  appeared  to  argue  on  either  side. 
By  the  Court,  Conviction  affirmed. 
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COURT  OF  COMMON  BENCH. 

Reported  bj  W.  8.  R  Katb  nod  Walter  Botd,  Esqn., 

Barrlsters-at-Law. 

Monday \  Jan.  21. 

(Before  the  Full  Court.) 

Hahill  «.  Henry. 

The  Corrupt  Practices  Prevention  Act  1854,  *.  24— 

Qui  tarn  action— Security  for  costs. 
The  court  will  not,  in  an  action  brought  to  recover  a 
penally  under  the  provisions  of  the  Corrupt  Prac- 
tices Prevention  Act  1854,  compel  the  pit.  to  give 
security  for  costs  because  he  is  a  pauper. 
This  was  a  motion  to  have  further  proceedings 
stayed  until  the  pit  should  give  security  for  costs. 
The  action  was  brought  to  recover  damages  under  the 
provisions  of  the  Corrupt  Practices  Prevention  Act 
1854.  The  summons  and  plaint  contained  two  counts. 
The  first  alleged  that  after  the  passing  of  the  said  Act, 
and  whilst  the  same  was  in  force,  an  election  for  a 
member  to  serve  in  Parliament  for  the  borough  of 
Newry  was  duly  held  at  Newry  in  the  month  of  May 
1859,  and  the  pit.,  who  was  then  an  elector  for  said 
borough,  voted  for  F.  M.,  a  candidate  at  said  election, 
and  one  P.  Q-  was  also  then  a  candidate,  and  was 
afterwards  at  said  election  duly  returned  as  a  member 
to  serve  in  Parliament,  and  after  said  election,  to  wit 
in  the  month  of  April  1860,  the  deft,  practised  inti- 
midation upon  the  pit.  on  account  of  the  pit  having 
voted  at  said  election,  contrary  to  the  statute,  &c. 
The  second  count  differed  from  the  first  by  alleging 
that  the  deft,  threatened  the  infliction  of  injuries  upon 
the  pit  on  account  of  his  having  voted  at  said  elec- 
tion, &c  The  affidavit  of  the  deft,  filed  in  support 
of  the  motion  stated,  that  he  had  a  good  defence  on 
the  merits,  and  had  not  the  slightest  doubt  that  he 
would  get  a  verdict  in  the  action;  that  neither 
directly  nor  indirectly  had  he  practised  intimidation, 
nor  threatened  the  infliction  of  any  injury,  on  account 
of  the  pit  having  voted  at  the  election ;  that  the  pit., 
who  was  a  labourer,  was  a  poor  man,  and  not  able  to 
pay  the  costs  of  the  action ;  that  he  believed  the  action 
was  really  brought  by  persons  who  had  taken  an  active 
part  jn  the  election,  and  the  pit  was  merely  a  nominal 
party,  and,  under  the  circumstances,  injustice  would  be 
done  unless  security  for  costs  were  given.  The  pit. 
made  an  affidavit  to  oppose'  the  motion,  in  which  he 
stated  that  it  was  untrue  that  the  action  was  brought 
at  the  instigation  of  any  other  person,  or  that  he  was 
merely  a  nominal  party ;  that  he  had  a  small  shop, 
and  was  reduced  in  his  circumstances,  principally  by 
the  conduct  of  the  deft ;  that  he  had  been  an  elector 
of  the  borough  for  over  thirty  years,  and  at  the  last 
election  voted  for  F.  II.;  that  the  deft,  was  the 
brother-in-law  of  P.  Q.;  that  the  pit  was  tenant  of 
two  denominations  of  land  within  the  borough,  con- 
taining about  four  acres,  under  the  trustees  of  the 
KHmorney  estates,  whoso  agent  the  deft,  was;  that 
previous  to  the  election  he  was  canvassed  by  the  deft. 
for  the  said  P.  Q.;  that  he  refused  to  give  any  pro- 
mise to  vote,  whereupon  deft,  said  he  had  twelve  men 
on  his  list,  and  that  he  knew  what  to  do  with  them  after 
the  election,  and  that  such  conversation  occurred  a  few 
days  before  the  election ;  that  the  election  being  in  May 
1859,  on  the  24th  April  1860  he  was  served  with  a 
notice  to  quit;  that  in  Nov.  1860  possession  was 
demanded,  and  two  ejectments  served;  that  he  had 
been  a  tenant  from  1833,  and  having  paid  his  rent 
up  to  1860,  he  instructed  his  attorney  to  get  the 
address  of  the  trustees  of  the  estate,  they  being  resi- 
dent abroad,  and  leaving  the  management  of  the  pro- 
perty to  the  deft. ;  that  the  practice  of  the  estate  was 
to  let  a  half-year's  rent  lie  with  the  tenants ;  that  the 
ejectment  was  heard  in  December  last,  when  the  deft. 


was  examined  before  the  assistant-barrister,  and  was 
asked  where  the  trustees  resided,  but  refuted  to  tell; 
that  he  believed  that  it  was  in  consequence  of  Lis 
having  voted  for  F.  M.  that  notice  to  quit  was  served ; 
that  the  deft,  had  driven  many  of  the  tenants  from 
the  estate  in  consequence  of  their  political  opinions; 
that  the  action  was  brought  on  his  own  account ;  and 
he  believed,  from  the  circumstance  of  (be  deft,  baring 
refused  to  give  the  residence  of  the  trustees  of  the 
estate,  that  the  ejectments  were  brought  by  the 
deft,  upon  his  own  authority  alone;  and  that  the 
present  action  was  brought  for  the  purpose  of  re- 
covering the  penalty  given  by  the  Act,  and  no  ether. 
The  pit's  attorney  also  made  an  affidavit,  in  which  he 
stated  that  he  had  been  retained  by  the  pit  alone,  and 
that  no  other  person  was  responsible  to  him  for  the 
costs  of  the  action.  The  deft,  by  affidavit  in  reply. 
denied  that  any  such  conversation  as  that  relied  upo:< 
by  the  pit  had  taken  place,  and  deposed  that  he  di  1 
not  know  that  the  pit  had  voted  at  the  election  until 
the  writ  was  issued  in  the  present  action ;  he  als> 
denied  several  other  statements  contained  in  the  a£- 
davit  of  the  pit 

Macdonagh,  Q.C.  and  W.  B.  Kaye  were  in  support 
of  the  motion,  and  relied  on  the  24th  section  of  the 
17  &  18  Vict  c  102.  The  10th  and  13th  sections 
were  also  referred  to,  and  the  following  cases :— Taunt 
v.  Brown  and  others,  5  B.  &  C.  208 ;  Rice  v.  D*bi» 
and  WicJdow  Railway  Company^  8  Ir.  C  L.  Bep.  155; 
M"  Lester  v.  Qtftim,  10  Ir.  C.  L.  Bep.  358. 

Heron,  Q.C,  contra,  was  not  called  on. 

Monaiiak,  C.J. — His  Lordship  having  referred  to 
the  pleadings  and  affidavits  which  had  been  filed,  said, 
that  the  judgment  which  that  court  had  pronounced  b 
the  case  of  APLester  v.  Qui**,  was  relied  upon  in  sup- 
port of  the  present  motion.  The  distinguishing  feature 
in  that  case,  he  added,  did  not  exist  in  the  present. 
There  it  was  a  conceded  fact  that  the  action  was  e* 
bonafde  the  action  of  the  pit,  that  it  was  not  brou:'.: 
in  the  hope  or  for  the  purpose  of  recovering  a  suy 
sixpence  in  damages,  but  with  the  view  of  obtaiah? 
information  for  the  advantage  of  third  persons,  and 
that  the  pit.  was  only  a  nominal  party  put  forward  ir 
others.  All  these  facts  were  uncontradicted,  neither 
the  pit  nor  his  attorney  having  made  any  aftVhvr. 
The  affidavit  of  the  deft,  in  this  case  is  substantiaii; 
an  affidavit  of  merits,  the  facts  of  which  are  contro- 
verted, and  the  court  has  not  now  either  the  means  or 
the  inclination  to  inquire  into  their  truth.  The  pi:- 
who  brings  this  action  at  his  own  risk,  is  a  pauper,  tui 
on  that  circumstance  the  present  application  is  found*.:. 
We  cannot  decide  this  case  upon  that  ground.  U- 
think  this  Act  of  Parliament,  "  The  Corrupt  Practice 
Prevention  Act,"  should  receive  a  liberal  construction, 
and  that  it  was  not  the  intention  of  the  Legislature 
that  the  sections  referred  to  in  support  of  the  motto 
should  be  applied  to  a  case  like  the  present,  in  whiea 
the  only  fact  relied  on  is  the  poverty  of  the  pit. 

Chuistian,  J. — Although,  in  the  case  of  API*** 
v.  Quinn,  I  laid  more  stress  upon  the  24th  section  o: 
the  statute  than  the  other  members  of  the  court.  I 
did  not  mean  to  say  that  under  that  enactment  a&f 
more  than  under  the  common  law,  we  would  be  •'•''•- 
thorised  to  compel  a  real  pit  to  give  security  for  w»^ 
merely  because  he  was  a  pauper.  What  I  said  tbi- 
had  reference,  as  will  be  seen  by  the  report,  to  u* 
particular  facts  of  that  case.  These  facts  were  ad- 
mitted to  be,  that  the  person  whose  name  was  csed 
as  pit  knew  nothing  of  the  case;  that  the  real 
object  of  the  action  was  to  fish  for  evidence,  to  be 
used  in  another  place ;  and  that  the  particular  pit-  *** 
a  pauper,  and  was  selected  for  that  reason.  l'a-;'f 
circumstances  such  as  those,  I  considered  that  t* 
express  enactment  of  the  statute  relieved  the  case 
from  all  difficulty,  and  enabled  the  court  to  deal  wit ■« 
it  disembarrassed  of  the  difficulties  and  contradict*** 
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Beg.  v.  The  Recorder  of  Liverpool. 


[Bail. 


which  are  presented  by  the  cases  which  have  arisen 
under  the  common  law  jurisdiction.  ',It  would  be 
superfluous  to  dwell  upon  the  total  absence  of  re- 
.semblance  between  the  facts  of  that  case  and  the 
present 
Ball  and  Keogh,  JJ.  concurred. 

Motion  refused  with  costs. 


BAIL    COURT. 

Reported  by  T.  W.  Sauvdsbs,  Esq.,  Barrlster-aULaw. 


Monday,  Nov.  25. 

(Before  Crompton,  J.) 

Reg.  v.  The  Recorder  of  Liverpool. 

Appeal— Notice  of— Resps.  having  a  community  of 
interest — Service  upon  one  only — Recognisance — 
Mandamus. 
A.  B.  was  adjudged,  by  justices  acting  under  the  Met' 
sey  Dock  Acts  Consolidation  Act  1848,  s.  95,  to 
pay  50/.  to  William  Boylan,  for  and  on  behalf  of 
the  owners  of  a  certain  vessel,  for  an  injury  caused 
to  such  vessel  by  the  said  A.  B.     The  said  A.  B. 
thereupon  appealed,  and  gave  notice  of  appeal  to  all 
ihe  part  owners  of  the,  said  vessel  at  different  times 
between  the  23rd  Sept.  and  the  5th  Oct.   On  the  25th 
iSept.  he  entered  into  the  recognisance  as  required  by 
the  Act.     At  the  hearing  the  appeal  was  dismissed 
Ixcause  the  recognisance  was  not  entered  into  within 
three  days  after  all  the  notices  had  been  served. 
Hg  sect.  335  of  the  foregoing  Act,  a  power  of 
uplteal  is  given,  such  app.  first  giving  ten  days" 
notice  in  writing  of  his  intention  to  bring  such  op- 
jtcal,  and  of  the  cause  thereof   to  the  person  who 
U  intended  to  be  or  may  be  affected  by  such  appeal, 
and  within  three  days  after  such  notice  given  enter- 
ing into  a  recognisance  to  try  such  appeal,  <fc. : 
i/eW,  that  service  on  one  of  the  joint  owners  was  good 
service  for  all,  and  that  the  recognisance  therefore 
was  properly  entered  into. 

This  was  a  rule  calling  upon  the  Recorder  of  Liver- 
pool to  show  cause  why  a  mandamus  should  not  issue 
commanding  him  to  enter  continuances  and  hear  the 
appeal  of  William  Jevons  against  a  summary  con- 
viction of  justices. 

It  appeared  that  on  the  30th  July  last  a  complaint 
was  heard  before  certain  justices  of  Liverpool,  at  the 
iWdiiee  of  William  Boylan,  the  master  of  a  schooner, 
Ijord  Byron,  for  and  on  behalf  of  the  owners  thereof, 
against  William  Jevons,  the  person  having  the  charge 
and  management  of  a  steam-vessel,  Cognac,  for  negli- 
gently and  carelessly  causing  certain  damage  to  be  done 
to  the  said  Lord  Byron  to  the  amount  of  50/.,  and 
p<m  sach  bearing  the  said  William  Jevons  was  ordered 
to  pay  the  said  William  Boylan,  for  and  on  behalf  of 
the  owners  of  the  said  vessel,  the  Lord  Byron,  the 
.Mim  of  SOL,  the  amount  of  the  damage  of  which  com- 
plaint was  made.    Notice  of  appeal  was  then  given, 
and  on  the  coming  on  of  the   same  for  trial  at  the 
Liverpool  quarter  sessions,   the  app.  was  required  to 
prove  his  notice  and  the  due  entering  into  his  recogni- 
xi nee.     He  thereupon  proved  that  notice  of  appeal  was 
.c»rved  upon  William  Uumber  and  William  Hill,  two 
of   the  registered  owners  of  the  Lord  Byron%  on  the 
24th  Sept.  last ;  also  upon  John  Preston,  another  re- 
gistered owner,  upon  the  25th  Sept ;  also  upon  several 
other  registered  owners  on  the  26th  Sept. ;  upon  the 
representative  of  a  deceased  registered  owner  upon  the 
3rd  Oct. ;  and  upon  one  other  registered  owner  upon 
the  5th  Oct.      It  was  also  proved  that  the  recognisance 
wai  daly  entered  into  on  the  25th  Sept   The  affidavits 
were  conflicting  as  to  when  notice  of  appeal  was  given 
to  William  Boylan,  there  bring  no  evidence  as  to  the 
nctmtl  day  of  service ;  but  it  appeared  from  the  affidavit 
>f  the  attorney  for  the   said    William    Boylan  that 
subsequently  to  the  entering  into  the  recognisance  by 
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the  app.  he  accepted  service  of  the  notice  of  the 
appeal  on  behalf  of  the  said  William  Boylan.  Each 
notice  was  directed  to  all  the  resps. 

Upon  the  hearing  it  was  objected  on  the  part  of  the 
resps.  that  the  notice  or  notices  of  appeal  were  not 
sufficient,  and  that  the  recognisance  did  not  appear  to 
have  been  entered  into  within  the  time  required  by 
the  statute.  The  Recorder  being  of  opinion  that  the 
recognisance  was  not  entered  into  in  proper  time, 
refused  to  hear  the  appeal. 

By  the  Mersey  Docks  and  Harbour  Act,  21  &  22 
Vict,  (local),  sect  95,  it  is  enacted  that  if  the 
master  of  any  vessel  shall  wilfully,  negligently,  or  care- 
lessly do  or  cause  to  be  done,  any  damage  to  any  vessel 
in  any  dock,  or  on  the  water  of  the  river  Mersey  or 
elsewhere,  within  the  port  of  Liverpool,  the  amount  of 
such  damage,  where  the  claim  shall  not  exceed  the  sum 
of  50/.,  may  be  ascertained,  sued  for  and  recovered  from 
the  master  or  owner  of  such  first-mentioned  vessel  in  a 
summary  way  before  any  justice  in  the  same  manner 
as  any  penalty  is  made  recoverable.  By  sect  335  it  is 
enacted  that  "  if  any  person  shall  think  himself 
aggrieved  by  the  order  or  judgment  of  any  justice 
under  the  provisions  of  this  Act,  such  person  may, 
within  four  months  next  after  the  cause  of  complaint 
shall  have  arisen,  appeal  to  the  general  quarter  ses- 
sions for  the  county  or  place  in  which  the  cause  of 
appeal  shall  have  arisen,  6uch  app.  first  giving  ten  days' 
notice  in  writing  of  his  intention  to  bring  such  appeal, 
and  of  the  cause  thereof,  to  the  person  who  is  intended 
to  be  or  may  be  affected  by  such  appeal,  and  within 
three  days  after  such  notice  given,  entering  into  a 
recognisance  before  some  justice  with  two  sufficient 
sureties  in  the  penalty  of  5/.  conditioned  to  try  such 
appeal  and  abide  the  order  of,  and  to  pay  such  costs  as 
shall  be  awarded  by,  the  justices  at  such  quarter  ses- 
sions upon  the  hearing  of  such  appeal,"  &c 

Lnshington  now  showed  cause  and  contended  that 
under  the  appeal  clause  the  recognisance  ought  to  have 
been  entered  into  within  three  days  after  the  giving  of 
the  last  notice  of  appeal;  that,  as  the  reeognisance 
was,  in  fact,  entered  into  on  the  25th  Sept,  and  some 
of  the  notices  of  appeal  were  not  served  until  October, 
there  was  no  recognisance  within  the  meaning  of  the 
section,  and  especially  as  there  is  no  time  specified 
when  the  notice  was  served  upon  William  Boylan,  the 
master  of  the  schooner,  it  could  not  be  taken  that  there 
was  any  recognisance  as  to  that  notice,  even  supposing 
it  should  be  held  that  service  of  notice  of  appeal  upon 
him  was  good  as  to  all  the  other  resps.  [Crompton, 
J. — The  recorder  decided  that  the  recognisance  must 
be  entered  into  after  all  the  notices  of  appeal  have  been 
served.]  One  notice  was  not  sufficient,  as  there  were 
many  owners  of  the  vessel,  who  were  all  interested  in 
the  appeal ;  there  would  have  been  no  difficulty  in  the 
app.  entering  into  several  recognisances. 

AspinaU  and  L.  Temple,  contra,  were  not  called 
upon. 

Crompton,  J. — I  think  that  service  upon  one  part 
owner  was  legal  service  upon  all.  It  is  analogous  to 
a  service  of  a  declaration  in'  ejectment  upon  one  of  two 
joint  tenants.  It  is  certainly  an  objection  not  to  be 
favoured.  The  question  here  is,  really,  whether  service 
upon  one  joint  owner  was  not  a  good  service  upon  the 
whole  ?  If  it  was,  then  the  recognisance  was  well 
entered  into  after  the  first  notice  was  served.  If  such 
a  service  is  not  good  the  greatest  possible  inconvenience 
may  arise,  for  some  of  the  part  owners  may  be  abroad. 
Upon  Mr.  Lushingtons  construction  the  right  of  appeal 
would  in  many  cases  be  useless.  As  regards  overseers, 
it  is  quite  clear  that  a  service  upon  one  is  a  service 
upon  all,  and  I  rcnlly  can't  see  that  you  need  serve 
every  one  who  has  a  community  of  interest  All  the 
analogies  are  against  you.  I  must  suppose  the  Legis- 
lature meant  to  give  a  practical  appeal,  and  they  may 
very  well  have  intended  in  this  case  that  a  service 
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upon  one  should  be  a  service  upon  the  whole.  I  should 
be  very  sorry  to  be  obliged  to  put  any  other  construc- 
tion upon  the  statute.  The  appeal  must  go  down 
again  to  be  heard.  Rule  absolute. 


CROWN  CASES  RESERVED. 

Beported  by  Jomr  Thompson,  Esq.,  Barrlster-at-Law. 

Saturday,  Nov.  16. 
(Before  Pollock,  C.B.,  Wightuah  and  Williams, 
JJ.,  Chakxbll,  B.  and  Keating,  J.) 
Reg.  r.  Henry  Wxlkixs. 
Administering  a  noxious  drug— Caniharides— Intent. 
The  prisoner,  unknown  to  the  prosecutrix,  put  into  her 
tea  cantharides,  with  the  intent  t  as  found  by  the  jury, 
to  excite  her  sexual  passion  and  desire,  in  order 
that  he  might  have  connection  with  her.    She  drank 
the  tea,  and  suffered  much  pain  and  was  very  HI  in 
consequence: 
Held,  that  the  prisoner  might  properly  be  convicted  of 
a  misdemeanor  under  the  23  Vict.  c.  8,  s.  2,  which 
enacts  that   "  whosoever  shall  unlawfully  and  mali- 
ciously administer  to,  or  cause  to  be  administered  to 
or  taken  by  any  other  person,  any  poison  or  otiter 
destructive  or  noxious  thing,  with  intent  to  injure, 
aggrieve,  or  annoy  such  person,  shall  be  guilty  of  a 
misdemeanor." 

Case  referred  by  Martin,  B.,  at  the  Liverpool  summer 
assizes  1661,  for  the  opinion  of  this  Court. 

The  indictment  was  tried  before  me  at  the  last  Liver- 
pool assizes. 

The  prisoner  lodged  with  the  prosecutrix,  and, 
unknown  to  her,  put  into  a  cup  of  tea  which  she  was 
about  to  drink,  a  quantity  of  cantharides  ;  she  drank 
the  contents  of  the  cup  and  suffered  much  pain  and 
was  very  ill  in  consequence. 

Cantharides  taken  internally  in  large  qnantities  is 
poisonous ;  but  it  is  administered  by  medical  men  as  a 
stimulant  to  the  kidneys  and  bladder.  It  is  also  ad- 
ministered and  taken  to  procure  abortion  and  to  excite 
the  sexual  passion  and  desire. 

The  jury  found  fhat  the  prisoner  administered  the 
cantharides  to  and  caused  it  to  be  taken  by  the 
prosecutrix,  with  the  intent  to  excite  her  sexual  passion 
and  desire,  in  order  that  he  might  obtain  connection 
with  her. 

I  postponed  the  judgment  and  offered  to  let  the 
prisoner  at  liberty  on  bail,  but  I  believe  none  was  ob- 
tained, and  that  the  prisoner  is  in  custody. 

I  request  the  opinion  of  the  Court  of  Criminal  Ap- 
peal, whether  the  intent  above  stated  was  an  intent 
to  injure,  or  to  aggrieve,  or  to  annoy,  within  the 
meaning  of  the  statute  23  Vict;  c  8. 

Samuel  Mabtdt. 
The  23  Vict,  c  8  (an  Act  to  amend  the  law  re- 
lating to  the  unlawful  administering  of  poison),  s.  2, 
enacts,  that "  whosoever  shall  unlawfully  and  maliciously 
administer  to,  or  cause  to  be  administered  to  or  taken 
by  any  other  person,  any  poison  or  other  destructive  or 
noxious  thing,  with  intent  to  injure,  aggrieve,  or  annoy 
such  person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  bo  liable  to  be  sentenced 
to  imprisonment  for  any  period  not  exceeding  three 
years,  with  or  without  hard  labour,  at  the  discretion 
of  the  court,  and  the  costs  and  the  expenses  of  the 
prosecution  of  any  such  misdemeanor  may  be  allowed 
by  the  court  as  in  cases  of  felony. 
No  counsel  appeared  to  argue  on  either  side. 
By  the  Court  :  Conviction  affirmed. 

Thursday,  Nov.  21. 

Beg.  v.  Wm.  Proud. 

Embezzlement— Secretary  of  a  friendly  society— 

Felonious  intent — Evidence. 

Upon  the  trial  of  an  indictment  charging  the  prisoner 


with  embezzling  three  distinct  sums  of  wonts,  it 
appeared  that  on  investigation  of  the  booh  •/  a 
friendly  society,  kept  by  the  secretary  (tU  prisoner), 
it  was  discovered  that  he  had  mot  entered  m  the 
books  subscriptions  received  by  him  in  small  sum  of 
la.,  25.  and  3s.  at  a  time,  amounting  to  mart  (fa* 
lOOL  The  prisoner,  on  being  called  upon  for  as 
explanation,  admitted  that  he  had  received  the  mnuj, 
and  was  uniting  to  repay  the  amount,  and  said  ikd 
ths  law  could  not  touch  him.  The  books  of  the 
society  kept  by  the  prisoner  were  tendered  eentreOs 
in  evidence  on  the  part  of  the  prosecution,  when- 
upon  U  was  objected  on  behalf  of  the  prisoner,  tint 
the  evidence  should  have  been  confined  to  the  tkm 
particular  entries  referring  to  the  three  oharga  k 
the  indictment.  It  was  further  contended  for  tk 
prisoner  that  it  was  a  breach  of  trust  only,  and  Out 
the  prisoner  on  these  facts  could  not  be  convicted  of 
embezzlement.  The  objections  were  overruled,  asd 
the  jury  found  the  prisoner  guilty  : 
Held,  that  upon  these  facts  the  jury  might  properif 
convict. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
chairman  at  a  court  of  quarter  sessions,  held  at  Ha- 
ham. 

On  the  3rd  July  1861  William  Proud  was  charged, 
as  appears  by  the  indictment,  with  mbetslemeat, 
of  which  indictment  the  following  is  a  copy  :— 

*"  Northumberland  to  wit— The  jurors  for  oar  Lady 
the  Queen,  upon  their  oath  present,  that  Wilfiim 
Proud,  on  the  eighteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty, 
being  then  employed  as  clerk  and  servant  to  William 
Civil,  John  Armstrong  and  Francis  Armstrong,  did 
by  virtue  of  his  said  employment  then,  and  whilst  be 
was  so  employed  as  aforesaid,  receive  and  take  into 
his  possession  certain  money  to  a  large  amount,  to  wit, 
to  the  amount  of  ninepence,  for  and  in  the  name  and 
on  the  account  of  the  said  William  Civil,  John  Arm- 
strong and  Francis  Armstrong,  Ids  masters,  sod  the 
said  money  then  fraudulently  and  feloniously  did  em- 
bezzle, and  so  the  jurors  aforesaid  upon  their  oath 
aforesaid,  do  say  that  the  said  William  Proud,  » 
manner  and  form  aforesaid,  the  said  money,  the  pro- 
perty of  the  said  William  Civil,  John  Armstrong 
Francis  Armstrong,  his  masters,  from  the  said  William 
Civil,  John  Armstrong  and  Francis  Armstrong,  did 
steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  msde  and  provided,  and  against 
the  peace  of  our  Lady  ths  Queen,  her  crowa  ud 
dignity. 

"  Second  count.— And  the  jurors  aforesaid,  npm 
their  oath  aforesaid,  do  further  present,  that  the  said 
William  Proud  afterwards,  and  within  six  calendar 
months  from  the  time  of  the  committing  of  the  said 
offence  in  the  first  count  of  this  indictment  charged 
and  stated,  to  wit,  on  the  1st  day  of  September  in  the 
year  aforesaid,  being  then  still  employed  as  such  clerk 
aforesaid  by  the  said  William  Civil,  John  Armstrong 
and  Francis  Armstrong,  did  by  virtue  of  such  last- 
mentioned  employment  then,  and  whilst  be  was  to  em- 
ployed as  last  aforesaid,  receive  and  take  into  be 
possession  certain  other  money  to  a  large  amount,  to 
wit,  to  the  amount  of  ninepence,  for  and  in  the  same 
and  on  account  of  his  said  last-mentioned  masters,  and 
the  said  last-mentioned  money  then  and  within  the  said 
six  calendar  months  aforesaid  fraudulently  and  felo- 
niously did  embezzle ;  and  so  the  jurors  aforesaid,  onoe 
their  oath  aforesaid,  do  say  that  the  said  Hill*0 
Proud,  in  manner  and  form  aforesaid,  the  said  last- 
mentioned  money,  the  property  of  his  said  masUft 
from  the  said  William  Civil,  John  Armstrong  sod 
Francis  Armstrong  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  soca 
case  made  and  provided,  and  against  the  peace  of  ^ 
Lady  the  Queen,  her  crown  and  dignity. 
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u  Third  count — An  J  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  tbe  said  William 
Proud  afterwards,  and  within  six  calendar  months  from 
the  time  of  the  committing  of  the  said  offence  in  tbe 
first  count  of  this  indictment  charged  and  stated,  to 
wit,  on  the  1st  day  of  September  in  the  year  aforesaid, 
being  then  still  employed  as  such  servant  as  aforesatt 
to  the  said  William  Civil,  John  Armstrong,  and  Francis 
Armstrong,  did  by  virtue  of  such  last-mentioned  em- 
ployment then,  and  whilst  he  was  so  employed  as  last 
aforesaid,  receive  and  take  into  his  possession  certain 
other  money  to  a  large  amount,  to  wit,  to  the  amount 
of  ninepence,  for  and  in  the  name  and  on  account  of 
the  said  William  Civil,  John  Armstrong  and  Franci 
Armstrong,  and  the  said  last-mentioned  money  then 
and  within  the  said  six  calendar  months  last  aforesaid 
fraudulently  and  feloniously  did  embeszle ;  and  so  tbe 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  William  Proud,  in  manner  and  form  aforesaid, 
the  said  money,  tbe  property  of  the  said  William  Civil, 
John  Armstrong  and  Francis  Armstrong,  his  masters, 
from  the  said  William  Civil,  John  Armstrong  and 
Francis  Armstrong,  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.1* 

The  prisoner  for  fifteen  years  had  been  a  member  of 
and  secretary  to  a  properly  certified  Friendly  Society 
at  Hexham,  the  rules  of  which,  as  far  as  they  are 
material  to  the  present  case,  were  as  follows : — 

"  Appointment  of  Treasurer  and  Trustees, 

"  At  the  first  meeting  of  this  lodge  after  these  rules 
are  registered,  there  shall  be  elected  by  a  majority  of  the 
members  then  present,  three  trustees  and  a  treasurer, 
who  shall  continue  in  office  during  the  pleasure  of  the 
lodge. 

"  Board  of  Management 

44  That  this  lodge  shall  consist  of  an  unlimited 
number  of  members.  The  business  thereof  shall  be 
conducted  by  a  board  of  management,  consisting  of 
the  following,  vis.,  Noble  Grand,  qr  N.  G.t  Vice-Grand, 
or  V.  G.,  Grand  Master,  or  G.  M.,  Secretary,  Warden, 
right  and  left  supporters  to  N.  G.  and  V.  G., 
guardian  and  treasurer;  that  five  shall  form  a  quorum, 
and  the  meetings  shall  be  held  every  other  Saturday,  at 
eight  in  the  evening,  and  continue  open  until  ten, 
when  it  shall  be  closed  for  the  evening ;  that  every 
member  of  the  lodge  shall  have  an  equal  voice  in  all 
the  property  and  concerns  thereof;  and  when  at  any 
time  or  in  any  case  the  votes  may  be  equal,  the  presi- 
dent at  the  time  shall  have  the  casting  vote. 

M  Duty  of  Treasurer. 

"  The  treasurer  shall  take  charge  of  the  funds  of 
the  lodge,  and  pay  all  demands  when  ordered  to  do 
so  by  the  lodge,  or  by  the  N.  G.,  V.  G.,  and  secretary 
for  the  time  being ;  he  shall  balance  his  accounts  at 
each  auditing  of  the  lodge  books,  or  when  required  by 
tbe  board  of  management,  and  supply  the  lodge  officers 
with  a  duplicate  thereof,  he  shall  also  give  up  all 
books,  documents,  moneys  and  property  of  the  lodge 
in  his  poeaeseion  when  required  so  to  do  by  a  resolution 
of  tbe  lodge,  and  he  shall,  before  taking  upon  himself 
the  duties  of  bis  office,  give  security  to  the  trustees,  by 
himself  and  two  bondsmen,  pursuant  to  the  Friendly 
Societies  Act,  13  &  14  Vict,  c  115,  s.  1 1,  the  amount 
to  be  determined  on  at  a  summoned  meeting  of  the 
members,  and  bound  to  be  in  the  form  set  forth,  at 
the  end  of  tbe  Friendly  Societies  Act 

"Duty  of  Secretary. 

"  He  shall  attend  all  meetings  of  the  lodge,  take 
minutes  of  the  proceedings  thereof,  and  keep  a  correct 
account  of  the  receipts  and  expenditure  of  the  lodge, 
prepare  all  summonses  in  due  time,  attend  the  auditors 


to  point  out  and  explain  anything  they  may  require 
respecting  the  accounts  when  required  by  the  officers, 
or  a  majority  of  the  lodge.  He  shall  prepare  all  docu- 
ments for  the  district  and  board  of  directors,  and  make 
the  annual  and  other  returns  to  the  registrar,  as  re* 
quired  by  the  Friendly  Societies  Act,  13  &  14  Vict, 
c.  115,  and  for  his  services  he  shall  receive  from  the 
incidental  expense  fuuds  of  the  lodge  such  sum  as 
may  be  agreed  upon  on  his  acceptance  of  office." 

The  prisoner  was  appointed  secretary  by  the  society, 
and,  as  such,  received  a  salary  of  IL  per  annum*  No 
treasurer  had  ever  been  appointed,  and  the  prisoner  for 
the  whole  fifteen  years  had  always  at  the  weekly 
meetings  of  the  society  received  all  moneys  due  from 
the  members,  giving  receipts  for  the  same,  and  punc- 
tually made  all  payments  due  from  the  society,  placing 
the  balance  in  the  society's  box  with  the  books  at  the 
lodge  room.  The  prisoner  always  gave  correct  receipts 
lo  the  members  for  their  weekly  payments,  but  made 
false  entries  in  the  contribution  and  cash-book  kept  by 
him  as  secretary. 

In  the  course  of  last  spring,  suspicions  having  arisen, 
the  prisoner  was  called  upon  to  deliver  up  his  books 
and  the  balance  in  hand ;  and  it  was  then  discovered, 
by  comparing  the  receipts  received  by  the  members 
from  the  prisoner  with  the  books  kept  by  him,  that  he 
had  not  entered  in  tbe  books  a  large  number  of  sub- 
scriptions received  by  him  in  small  sums  of  one,  two, 
and  three  shillings  at  a  time,  amounting  in  the  whole 
to  more  than  100/. 

The  prisoner  was  called  upon  for  an  explanation,  and 
at  once  admitted  he  had  received  the  money,  and  was 
willing  to  repay  the  amount  by  instalments,  and  said 
that  tbe  law  could  not  touch  him. 

The  counsel  for  the  defence  contended  that  it  no 
doubt  was  a  breach  of  trust,  but  that  upon  these  facts 
the  prisoner  could  not  be  convicted  of  embezalement. 

In  the  course  of  the  case  the  books  of  tbe  society, 
kept  by  the  prisoner,  were  tendered  generally  in  evi- 
dence by  the  prosecution ;  and,  on  behalf  of  the  prisoner, 
it  was  objected  that  the  evidence  must  be  confined  to 
the  three  particular  entries  referring  to  the  three  charges 
in  the  indictment. 

The  Court,  however,  overruled  the  objection,  and 
left  the  case  to  the  jury,  who  found  the  prisouer 
guilty. 

The  Court  thereupon  passed  sentence,  but  respited 
execution  of  the  judgment  on  such  conviction  until 
the  objection  was  considered  and  decided,  and  took  a 
recognisance  of  bail  from  the  prisoner  to  render  himself 
in  execution,  pursuant  to  the  statute  11  &  12  Vict, 
c  78. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  asked 
whether,  on  the  above  facts,  the  conviction  can  be  sus- 
tained. (Signed)        Thob.  Andkrson, 
Chairman  of  the  said  Court  of  Quarter  Sessions. 

No  counsel  appeared  on  behalf  either  of  the  prosecu- 
tion or  the  prisoner. 

By  the  Court  :  Conviction  affirmed. 


Saturday,  Nov.  16. 

(Before  Pollock,  C.B.,  Wiohtmaw  and  Williams, 
JJ.,  Martin  and  Bbamwkll,  BB.) 

Rao.  v.  Javk  Robson. 

Bailee— Larceny— Married  woman—- 20  £  21  Vict. 

Cm    04,     ••   4. 

The  prisoner,  a  married  woman,  living  with  her  hus- 
band, at  the  request  of  a  lodger  in  her  husbands 
house,  took  charge  of  hie  box  containing,  as  the 
prisoner  knew,  money.  She  afterwards  broke  open 
the  box.  and  stole  the  money.  The  husband  had 
nothing  to  do  with  the  transaction : 

Held,  upon  a  case  reserved  on  an  indictment  containing 
counts  against  the  prisoner  as  a  bailee^  and  for 
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larceny,  that  she  was  guilty  either  of  one  or  the 

other. 

Case  reserved  by  Martin,  B.  for  the  opinion  of  this 
court:— 

The  indictment  was  tried  before  me  at  the  last 
Durham  assizes.  It  contained  two  counts :  the  first 
against  the  prisoner  as  bailee  tinder  the  statute 
SO  ft  21  Vict.  c  54,  s.  4  ;  the  second,  for  lsrceny. 

The  prisoner  wss  a  married  woman,  living  with 
her  husband.  They  took  in  lodgers,  but  she  exclu- 
mrely  attended  to  them,  made  the  contracts  with 
them  and  received  the  paymeots  from  them.  Her 
husband  did  not  in  any  way  interfere  in  regard  to 
them. 

The  prosecutor  lodged  with  them ;  he  had  in  his 
bedroom  a  box  in  which  he  kept  his  clothes  ;  he  kept 
in  this  box  a  smaller  box,  in  which  he  had  placed 
452.  The  smaller  box  was  locked,  and  the  key 
placed  in  a  drawer  within  the  larger  one.  He 
was  about  to  go  to  another  part  of  the  country 
to  work,  he  thereupon  locked  up  the  larger  box, 
gave  the  key  to  the  prisoner,  who  knew  that  the 
smaller  box  containing  the  45t  was  within  it,  and 
requested  her  to  take  care  of  all,  that  is  to  say, 
the  larger  box  and  the  smaller  one,  and  the  money 
for  him,  which  she  promised  to  do,  and  took  the  whole 
under  her  charge,  and  into  her  possession,  so  far  as  she 
could  by  law. 

Her  husband  had  nothing  whatever  to  do  with  the 
transaction.  During  the  prosecutor's  absence,  and 
whilst  she  was  in  possession  and  charge  of  the  pro- 
perty as  above  mentioned,  she  fraudulently  stole  the 
money,  and  took  and  converted  it  to  her  own  use. 
Her  buaband  did  not  know  of  her  doing  so,  and  was 
innocent  in  the  matter. 

I  postponed  the  judgment,  and  permitted  her  to  be 
discharged  upon  her  husband's  recognisance  for  her 
appearance  when  called  upon : 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal: 

First,  whether  the  prisoner,  under  the  circum- 
stances above  mentioned,  was  a  bailee  within  the 
meaning  of  the  statute  20  &  21  Vict.  c  54,  a.  4? 
and 

Secondly,  whether  she  was  guilty  of  larceny? 

Samuel  Martin. 
T.  Campbell  Foster,  for  the  prisoner. — This  convic- 
tion cannot  be  sustained.  First,  as  to  the  count  against 
the  prisoner  as  bailee.  No  doubt,  if  the  husband  had 
committed  the  offence,  he  would  have  been  crimi- 
nally liable  under  the  Fraudulent  Trustees  Act  as  a 
bailee. 

Mabtin,  B.  —  This  would  have  amounted  to  a 
breaking  of  bulk. 

Foster. — I  am  now  upon  the  count  treating  the 

grisoner  ss  bailee,  and  I  contend  the  prisoner  could  not 
b  convicted  upon  it,  as  a  bailment  is  founded  on  a 
contract,  and  a  married  woman  is  unsble  to  enter  into 
a  contract.  In  point  of  law  the  husband  was  the 
bailee. 

Wiohtman,  J.— That  can  hardly  be  so.  He  knew 
nothing  about  the  transaction,  and  he  could  not  be 
made  a  bailee  against  his  will. 

Mabttx,  B. — It  is  only  necessary  that  a  person 
should  have  the  care  of  a  chattel  to  make  him  a  bailee ; 
a  contract  is  not  essential.  There  is  a  case  in  the 
C.  P.  where  a  master  purchased  a  railway  ticket  for 
his  servant,  and  it  was  held  that  the  servant  could 
not  sue  for  the  loss  of  his  own  luggage,  the  action  being 
founded  on  a  breach  of  duty  and  not  of  contract : 
(Marshall  v.  The  York,  Newcastle  and  Berwick  Hail- 
way  Company,  11  C.  B.  655.) 

Foster. — At  all  events  the  hex  was  in  the  possession 
of  the  husband,  and  a  wife  cannot  be  convicted  of 
stealing  the  property  of  her  husband. 
Wightman,  J.— She  broke  the  box  open. 


Foster. — What  she  did  is  not  punishable  at  against 
her  husband,  who  was  the  bailor.  Coygs  v.  Barnard, 
1  Smith  L.  C.  82,  shows  that  there  must  be  scon- 
tract  to  support  a  bailment. 

Martin,  B. — Can  there  not  be  a  bailment  Ij 
licence? 

Foster.— I  submit  not 

Wiohtman,  J. — If  the  husband,  though  a  bailw, 
had  broken  bulk,  would  he  not  be  liable  ?  and  if  mi, 
why  is  not  the  wife  liable?  Suppose  a  lodger  lui 
gone  ont  leaving  a  gold  watch  npon  his  dressing- 
table,  and  the  wife,  without  the  knowledge  of 
her  husband,  had  taken  it,  would  she  not  I* 
liable? 

Foster. — I  submit  she  could  not  be  indicted. 

Martljc,  B. — You  fail  in  showing  any  contract  wifa 
the  husband  at  all.  If  an  action  were  brought  •gainst 
him  for  the  loss,  he  would  be  entitled  to  the  verdict  ou 
noil  assumpsit. 

Foster  then  referred  to  the  cases  of  Marshall t. 
Rutton,S  T.  R.  545;  and  Reg.  r.  CassaU\  30  LJ. 
175,  M.  C;  8  Cox  C.  C.  491.  Secondly,  ss  to  the 
count  for  larceny.  A  breaking  of  bulk  assumes  a 
bailment. 

Wightmax,  J. — You  can  break  bulk  without  a 
bailment. 

Williams,  J. — The  reason  why  a  carrier's  wife 
cannot  be  guilty  of  stealing  part  of  the  things  to 
be  carried  is  because  a  bailee  cannot  be  guiltr 
of  a  trespass  but  a.  stranger  can,  and  if  you  a-i 
to  the  trespass  a  felonious  intent,  that  will  make  it 
a  larceny. 

Foster.— la  Willis'  case*  1  Moo.  C.  C.  375,  it  ws 
held,  that  the  wife  of  a  member,  of  a  friendly  soejrtT, 
who  stole  money  belonging  to  the  society  out  of  »  Ui 
in  her  husband's  custody,  under  the  lock  of  the 
stewards  of  the  society,  was  not  guilty  of  kn*n> 
A  bailee  is  a  person  with  whom  a  speritic 
thing  is  deposited,  and  who  is  bound  to  return  it  is 
specie. 

Waddy  for  the  prosecution. 

Pollock,  C.B. — It  is  enough  to  say  that  one  o* 
the  questions  left  to  ns  is,  whether  the  prisoner  w» 
guilty  of  larceny  under  the  circumstances.  I  think 
she  was. 

Wioiithak,  J. — Either  the  prisoner  was  a  bailee, 
and  guilty  on  the  first  count  of  the  indictment,  or  she 
was  not  a  baifce,  and  then  she  was  guilty  of  larceny 
on  the  second  count 

Martin,  B.— My  impression  is,  that  she  wsi is 
bailee  by  licence,  and  that  there  need  not  be  a  ip*afc 
contract  of  bailment  to  make  a  person  a  bailee  witti* 
tbe  meaning  of  the  20  &  21  Vict  c.  54,  s.  4. 

Williams,  J.  and  Chakxkll,  B.  concurred. 

Conviction  afmei. 


COURT  OF  QUEEN'S  BEECH. 


Beported  by  Jomt  Thompson,  T.  W.  Bainroi 

HansLR,  JC«ira.t  Barristers  at  Law. 


CJB- 


Reg.  v.  Wright  and  abothkb. 

board— 18  4  19  Vict.  c.  128,  «.  11—20  #  *1 
VioL  c.  81,  s.  9— Construction  of  statist. 

The  parish  of  Middlewich  is  divided  into  fa*** 
townships,each  maintaining  its awn  poor andreis** 
its  own  poor-rate,  though  it  has  four  churchwr&* 
for  the  whoU  parish,  and  has  an  ancient  ckuxksd 

burial  ground.  In  June  1858  a  vestry  of  the  i** 
parish  resolved  upon  having  a  new  burial  gro**&\ 
and  therefore  a  burial  board  was  appointed  fl* 
sum  of  WOOL  having  been  borrowed  for  the  pf 
poses  of  the  new  burial-ground,  it  lesemt  uscen*J 
to  call  for  303/.  6s.  Sd.  out  of  the  poor-rot*.* 
pay  the  interest,  $c.%  and  the  sum  ofSU  *V 
sms  apportioned  upon  the  township  (one  of  the/**- 
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teat)  of  Minshull  Vernon,  The  overseers  of  that 
township  having  refused  to  pay,  a  mandamus  issued 
to  compel  payment,  to  which  they  made  a  return 
that  the  approval  of  the  Secretary  of  State  was  not 
obtained,  as  required  by  sect.  9  of  the  20  c*  21  Vict, 
c  81,  and  that  the  board  was  not  therefore  legally 
formed: 
Belt,  that  the  return  was  a  good  answer  to  the  man- 
damus. 

This  was  *  demurrer  to  a  return  to  a  mandamus. 
It  appeared  that   the  pariah  of  Middlewich,  in  the 
county  of  Cheater,  consisted  of  fourteen  townships,  each 
having  separate  overseers,  and  each  having  its  own 
poor-rate.    The  common  law  parish  of  Middlewich  had 
four  churchwardens  for  the  whole  parish,  and  had  an 
ancient  church  and  burial-ground  situate  at  Middle- 
wich.   On  the  22nd  June  1858  a  meeting  of  the 
Testrjr  of  the  whole  parish  was  held,  when  it  was  re- 
Bohred  that  a  new  burial-ground  should  be  provided, 
and  a  burial  board  appointed.  The  board  subsequently 
borrowed  3000&  of  the  Public  Works  Commissioners, 
sod  this  sum  was  expended,  with  the  sanction  of  the 
vestiy,  in  the  purchase  and  laying  out  of  a  new  burial- 
ground.  To  enable  the  board  to  make  the  first  payment 
in  respect  of  interest,  and  in  discharge  of  the  debt,  it 
became  necessary  to  call  for  3032.  6s.  bd.  out  of  the 
poor-rates,  of  which  the  sum  of  552.  8s.  Id,  was  ap- 
portioned to  the  township  of  Minshull  Vernon,  which 
the  defts.,  as  overseers,  were  required  to  pay  to  the 
board  out  of  the  poor-rates;  and  upon  their  refusal 
the  present  writ  of  mandamus  was  applied  for  and 
issued.  The  overseers  returned  that  Minshull  Vernon  U  a 
township  separately  maintaining  its  own  poor,  and  that 
the  said  burial  board  was  appointed  after  the  passing  of 
the  20  &  21  Vict,  c  81,  without  the  approval  of  the 
Secretary  of  State  as  required  by  the  9th  section ;  that 
Minshull  Vernon  had  a  separate  and  sufficient  burial- 
ground  under  the  Church  Building  Act,  1A&  2  Will.  4, 
c  38,  and  that  long  before  the  Burial  Act  of  the  15 
&  16  Vict.  c.  85,  a  new  church  had  been  erected  in 
Minshull  Vernon,  and  a  churchyard  surrounding  it  had 
been  inclosed,  and  both  church  and  churchyard  bad 
been  consecrated,  and  a  particular  district  had  been 
assigned  to  the  said  church  for  the  visitation  of  the 
tick  and  other  pastoral  and  ecclesiastical  duties. 

By  sect  10  of  the  15  &  16  Vict.  c  85,  the  inhabit- 
ants of  any  metropolitan  parish  may  assemble  in 
vestry  and  decide  upon  providing  a  burial-ground  for 
the  said  pariah;  and  by  sect.  11,  in  the  case  of  their 
resolving  to  have  such  burial-ground,  a  burial  board  is 
trbe  appointed.  By  sect.  20  powers  are  given  to  the 
hoard  to  borrow  money  to  be  paid  out  of  the  poor- 
rates. 

By  the  16  &  17  Vict  c  134,  the  foregoing  Act  is 
extended  to  the  whole  country.  By  the  20  ft  21  Vict 
c  81,  a.  9,  after  reciting  that  by  the  18  &  19  Vict,  c 
128,  it  is  enacted  that  where  the  inhabitants  of  several 
parishes  or  places  have  been  accustomed  to  meet  in  one 
vestry  for  purposes  common  to  such  several  parishes 
or  places  the  vestry  of  any  such  several  parishes  or 
places  might  appoint  a  burial  board,  provides  that 
u  Where  any  of  the  several  parishes  or  places,  under 
the  circumstances  provided  for  in  the  said  enactment, 
separately  maintains  its  own  poor  or  has  a  separate 
burial  board,  it  shall  not  be  lawful  for  the  vestry  or 
meeting  in  the  nature  of  a  vestry  of  snch  several 
parishes  or  places  to  appoint  a  burial  board  under  the 
said  enactment  without  the  approval  of  one  of  her 
Majesty's  principal  Secretaries  of  State." 

Gray  now  appeared  in  support  of  the  demurrer,  and 
argued  that,  as  the  10th  section  of  the  15  &  16  Vict 
c  85  gave  the  parishioners  an  absolute  right  to  appoint 
a  burial  board  for  the  entire  parish,  there  was  nothing 
in  any  subsequent  Act  that  took  away  that  right,  and 
that  this  right  was  not  affected  by  the  9th  section  of  the 
20  os  21  Yiot  c  81,  which  has  no  repealing  words,  the 


9th  section  referring  to  the  places  referred  to  in  the 
11th  section  of  the  18  &  19  Vict  c  128,  of  which 
there  is  not  one.  He  referred  to  Reg,  v.  Sudbury,  El. 
Bl.  &  £1.  264 ;  Viner  v.  The  Churchwardens  of  Tun- 
bridge,  28  L.  J.  251,  M.C.;  and  the  following  statutes: 
18  &  19  Vict  c  128,  s.  11 ;  20  &  21  Vict,  c  81, 
s.9;  23  &  24  Vict,  c-  64,8.4;  1  ft  2  WilL  4,  c  38r 
ss.  10,  23. 

Welsby  (fiayliss  with  him)  contended  that,  as  the 
consent  of  the  Secretary  of  State  was  not  obtained,  as 
provided  for  by  the  9th  section  of  the  20  &  21  Vict 
c.  81,  the  burial  board  was  illegally  formed. 

Cockburn,  C  J, — I  dont  see,  Mr.  Gray,  how  you 
can  apportion  any  part  of  this  sum  upon  this  township, 
unless  under  the  authority  of  the  1  lth  section  of  the 
18  &  19  Vict.  c  128,  and  in  that  case  you  come 
within  the  provisions  of  the  9th  section  of  the  20  &  21 
Vict  c  81,  and  required  the  sanction  of  the  Secretary 
of  State.  The  ordinary  mode  of  assessing  the  amount 
would  be  by  an  entire  rate  over  the  whole  parish  ;  but 
that  you  cannot  do,  for  there  are  no  overseers  for  the 
entire  parish.  You  are  driven  then  to  your  apportion- 
ment, and  there  is  the  difficulty.  Either  you  are 
within  the  9th  section  of  the  20  ft  21  Vict  c  81,  and 
so  require  the  sanction  of  the  Secretary  of  State,  or 
you  are  not,  and  if  not  you  have  no  power  to  apportion  • 
the  amount  We  do  not  say  that  a  burial  board  for* 
the  entire  parish  may  not  be  constituted  in  such  a  case 
as  this,  but  that  the  objection  taken  is  fatal  to  this 
mandamut, 

Wightman  and  Blackburn,  JJ.  concurred. 

Judgment  for  the  defts. 


Reg.  v.  The  Burial  Board  for  the  Parishes  or 
St.  John,  Wxstgatb,  avd  Elswick,  New- 
castle. 


board — Discontinued  burial-ground — Repair* 
of—  Who  liable  to  repair. 

The  churchyard  of  St.  John,  Westgate,  Newcastle,  was 
*  the  property  of  private  persons,  and  burials  therein 
being  discontinued  by  an  order  in  council,  a  joint 
burial  board  was  constituted  for  the  said  parish  of 
St.  John,  Westgate,  and  the  parish  of  EUwick. 
The  walls  and  fences  of  the  said  churchyard  being 
out  of  repair,  the  burial  board  were  required  t&> 
repair  them,  under  the  provisions  of  sect.  18  of  the 
18  cf  19  Vict.  c.  128: 

Held,  that  that  section  applies  only  to  burial-grounds- 
the  property  of  the  parish. 

This   was   a   demurrer   to  a  return  to  a   man- 
damut. 

It  appeared  that  by  an  order  in  council  of  the  18th 
Feb.  1854,  burials  had  been  discontinued  in  the  church* 
yard  of  St  John,  Westgate,  Newcastle,  and  that  a  joint 
burial  board  had  been  constituted  for  that  parish  and 
the  parish  of  EUwick.  It  also  appeared  that  the  said 
churchyard  of  St  John,  Westgate,  was  the  property  of 
private  persons,  and  that  the  walls  and  fences  were  out 
of  repair,  whereupon  the  said  burial  board  had  been 
called  upon  to  repair  them,  and  had  refused  to  do  so, 
whereupon  the  present  mandamus  issued.  The  defts. 
returned  that  the  said  churchyard  was  not  a  churchyard 
or  burial-ground  of  any  parish  or  place  having  separate 
overseers  and  maintaining  its  own  poor,  but  was  and  is 
the  property  of  certain  private  persons ;  that  separate 
burial  boards  had  been  constituted  for  the  parish  of  St. 
John,  the  township  of  Westgate,  and  the  township  of 
Elswick,  and  that  subsequently  a  joint  burial  board  hadi 
been  appointed  for  the  said  parish  and  two  townships, 
for  the  purpose  of  providing  and  managing  one  burial- 
ground  for  the  common  use  of  such  parish  and  town- 
ship, and  for  such  purposes  only. 

By  sect  16  of  the  18  os  19  Vict  c  128,  it  is 
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enacted  that  u  In  every  case  in  which  any  order  in 
council  has  been  or  shall  hereafter  be  issued  for  the 
discontinuance  of  burials  in  any  churchyard  or  burial- 
ground,  the  burial  board  or  churchwardens,  as  the  case 
may  be,  shall  maintain  such  churchyard  or  burial- 
ground  of  any  parish  in  decent  order,  and  also  do  the 
necessary  repair  of  the  walls  and  other  fences  thereof, 
and  the  costs  and  expenses  shall  be  repaid  by  the 
overseers  upon  the  certificate  of  the  burial  board  or 
churchwardens,  as  the  case  may  be,  out  of  the  rate 
made  for  the  relief  of  the  poor  of  the  parish  or  place 
in  which  such  churchyard  or  burial-ground  is  situate, 
unless  there  shall  be  some  other  fund  legally  chargeable 
with  such  costs  and  expenses." 

Jones  now  appeared  in  support  of  the  demurrer,  and 
argued  that  the  facts  stated  in  the  return  were  no 
answer  to  the  mandamus.  [Cockburk,  C.J. — The 
difficulty  arises  in  consequence  of  the  words  u  burial- 
ground  o/any  parish.  Can  it  be  said  that  that  is  a 
burial-ground  of  a  pariah?  The  words  are  not 
41  burial-ground  in  any  pariah.'*]  To  carry  out  the 
obvious  intention  of  the  Legislature  the  word  **o/*" 
should  be  read  as  the  word  **•*."  The  first  part  of 
the  section  speaks  of  churchyards  and  burial-grounds 
generally.  After  the  ground  is  closed  the  private 
owner  has  no  longer  any  profit  in  it,  and  so  has  no 
interest  in  keeping  it  in  repair.  [Cockburn,  C  J. — 
Where  the  Legislature  uses  plain  language  that  lan- 
guage must  be  followed ;  here  it  says,  u  burial-ground 
o/any  parish,"  not  '*  mi  any  parish.1'  I  do  not  mean 
to  say  that  the  intention  may  not  have  been  different. 
But  if  the  Legislature  uses  language  which  has  a  plain 
meaning  we  must  abide  by  it]  The  intention  of  the 
Legislature  is  clear  from  the  language  it  uses  in  sect.  2 1 
of  the  24  &  25  Vict.  c  61  (Local  Government  Amend- 
ment). 

MeUish,  Q.C.  appeared  in  support  of  the  return, 
and  was  arguing  for  its  sufficiency,  but  was  stopped 

The  Court,  who  thought,  for  the  reasons  given  by 
them  during  the  argument!  that  the  return  was  good. 

Judgment  fir  the  defts. 


Thursday,  Nov,  21. 

Ex  parte  The  Inhabitants  of  Kdhbolton. 

Witness — Inability  to  travel— Appeal  pending — 
Order  to  examine. 

Where  there  are  proceedings  pending  et  sessions  on  a 
removal  order,  and  a  material  witness  is  unable  to 
travel,  but  in  a  fit  state  to  be  examined,  this  court 
has  no  power  to  make  an  order  fir  his  examination 
to  be  taken  for  the  purpose  of  being  used  m  such 
proceedings, 

J,  J.  PoweB,  on  a  former  day,  having  applied  for  an 
attachment  against  William  Stanton  for  disobedience 
to  a  subpoena  to  attend  at  a  petty  sessions  in  a  caw  of  a 
pauper  removal  order,  and  been  refused  on  the  affidavits 
then  before  the  court,  but  with  liberty  to  renew  his 
motion,  now  stated  that  it  appeared  from  a  medical 
certificate  that  Stanton  was  unable  to  travel  to  the  ses- 
sions, but  in  a  fit  condition  to  be  examined,  and  he  there- 
fore moved  for  an  order  for  Stanton  to  be  examined, 
with  a  view  to  his  examination  being  used  in  the 
pending  proceedings.  He  referred  to  1  Will.  4,  c.  22, 
a.  4,  and  Reg.  v.  Upton  St.  Leonards,  10  Q.  B.  827. 
^  Blackburn,  J.— The  statute  1  Will,  c.  22,  s.  4, 
gives  us  no  power  to  make  such  an  order  with  reference 
to  proceedings  pending  in  another  court.  Here  the 
proceedings  are  at  sessions. 

By  the  Court. — This  court  has  no  power  either  at 
common  law  or  by  statute  to  make  the  order  asked  for. 


Cole  v.  Terry. 

Sheriff**  officer — Right  to  recover  charges — IneffectmaT 

hog. 

A  sheriffs  officer  having  made  em  ineffectual  Ifwymier 
aJLfa,  upon  the  goods  of  a  deft,  by  reason  of  a 
claim  by  an  assignee,  upon  which  the 
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sue  the  attorneys  for  the  pit.  who  sent  tha  writ  to 
the  sheriff  for  execution,  for  his  charges. 

This  was  an  action  by  an  officer  of  the  sheriff  of 
Devon  lor  work  done  as  a  sheriff's  officer  in 
divers  writs  at  the  defta.*  request,  and 
retainer. 

The  defta.  Messrs.  Terry  and  Watson  are 
at  Bradford,  and  in  the  usual  w*y  forwarded  a  JL  fa. 
for  30/.  St.,  to  be  executed  against  the  goods  of  eae 
Walk  at  the  suit  of  Gain,  by  the  sheriff  of  Devon. 
The  writ  was  placed  in  the  hands  of  the  pJU,  abaiuffof 
the  sheriff,  who  sent  his  assistant  to  Newton,  a  distaste 
of  twenty-one  mDes,  to  execute  it  upon  Walk's  gseds 
and  chattels.  The  assistant  made  the  levy,  and  want 
in  possession  received  notice  that  the  goods  seised  had 
been  assigned  to  one  Greatrex,  and  in  consequence  he 
abandoned  the  levy  after  four  days'  possession.  The 
pit.  now  sought  to  make  the  defta.  liable  for  ma  chargei 
of  the  abortive  levy.  The  claim  was  for  2/.  1  la.  lssst 
up  of  charges  for  levying,  mileage  and  four  days* 
possession.  The  case  came  on  for  trial  before  the 
under-sheriff  of  Devon,  and  the  jury  upon  the  rufisg 
of  the  under-sheriff  returned  a  verdict  for  the  pit 

Mihoard  on  a  former  day  obtained  a  rale  sssi  te 
set  aside  the  verdict  on  the  ground  of  misducatasn. 

Hellish  appeared  to  show  cause  against  the  rale, 
bot  admitted  that  be  could  not  distinguish  an  ossuars 
right  from  that  of  the  sheriff,  and  that  the  oast  of 
BUke  v.  ffavelock,  3  Camp.  374,  was  against  the  plLfc 
right  to-  recover,  where  Lord  EUenborongu  sssi : 
44  The  law  knows  of  no  promise  to  pay  the  sheriff  (et 
executing  the  king's  writ.  Such  an  action  as  this  war 
never  heard  of  in  Wmtamnster-halL  It  is  the  defy  of 
the  sheriff  under  a  writ  of  fL  fa.  to  seise  the  goods  ia 
his  bailiwick  belonging  to  the  deft.  If  he  is  io  desst 
as  to  the  property  he  may  impanel  a  jury  for  his  own 
protection.  If  the  goods  are  sold  he  receives  ia 
poundage  the  specific  recompence  for  hk  trouble  which 
the  law  has  provided.  He  is  entitled  to  none  for 
seising  and  remaining  in  poataision  of  goads  belonging 
to  a  stranger.  The  office  of  sheriff  would  become  a 
very  lucrative  one  if  he  could  maintain  an  aetioo  for 
every  ineffectual  attempt  by  his  officers  to 
a  writ." 
By  the  Court  :  Rule  < 


C0X7BT   OF   COMMON  BENCH. 

Reported  by  Daxul  Thomas  Evaws  and  W.  jCaxsw 

Barristere-at-Lew. 

7Wsday,  Nov.  19. 

Wiltshire  (app.)  v.  Baker  (reap.) 

Uandaff  and  Canton  District  Market  Act,  *1  %  22 

Vict.  e.  105,  a.  25. 

A  person  selling  or  exposing  for  sale  an  artkk  asV 
.  ject  to  toll,  in  a  ship  or  vessel  within  the  kuuiisefthe 
above  Act,  u  not  exempted  by  sect,  %b  of  that  Act 

This  was  a  case  stated  under  the  20  &  91  VkL  e. 

43,  by  the  justices  of  the  peace  of  the  borough  of  Car* 
diff  in  the  county  of  Glamorgan. 

At  a  petty  sessions  held  in  and  for  the  said  borough, 
on  the  12th  July  1861,  tbe  reap,  appeared  before  as 
in  obedience  to  a  summons  charging  him  with  baring 
on  tbe  5th  July  instant  unlawfully  exposed  potatoes 
for  sale  at  a  certain  place  within  the  limits  of  tat 
Uandaff  and  Canton  District  Market  Act  1858,  *» 
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Wiltshire,  v.  Willktt. 


[C.  B. 


wit,  in  a  vessel  in  the  old  canal,  within  the  said 
borough  of  Cardiff. 

Sect.  25  of  the  said  Act  enacts  as  follows: — 
11  Every  person  who  shall  sell  or  expose  for  sale  at  an y 
$  lace  witliin  the  limits  of  this  Act  (other  than  in  an  y 
•existing  market-place,  or  the  market  -house  or 
market-places  to  he  established  under  this  Act,  or  in 
-bis  own  dwelling-house,  or  in  any  shop  attached  to, 
and  being  part  of,  any  dwelling-house)  any  article  in 
respect  of  which  tolls  are  by  this  Act  authorised  to  be 
taken,  other  than  eggs,  butter  and  fruit,  shall  forfeit 
and  pay  to  the  company  any  sum  not  exceeding  40s. 

The  town  of  Cardiff  (including  a  portion  of  the  "  Old 
Canal ")  is  within  the  limits  of  the  Act. 

The  evidence  produced  at  the  hearing  was  as 
follows: — 

Thomas  Gould  said :  I  was  at  (he  old  canal  on  the 
morning  of  I  he  25th  July.  I  remember  seeing  William 
Baker  weighing  up  potatoes  on  the  wharf,  and  I  pur- 
chased from  him  half  a  ton.  They  were  taken  out  and 
weighed  on  the  wharf,  and  I  took  them  away.  I  paid 
at  the  rate  of  9/.  10*.  per  ton. 

Croes-examined.— I  saw  Wiltshire  there.  This  is 
the  place  where  they  are  regularly  sold. 

Re-examined. — The  potatoes  were  purchased  in  the 
vessel,  and  were  landed  and  weighed  on  the  wharf. 

This  was  the  case  in  support  of  the  summons. 
We  were  of  opinion  that  the  place  of  sale  here  (the 
vessel)  should,  in  a  liberal  interpretation  of  the 
exemption  clause  above  recited,  be  considered  a 
dwelling-house  or  shop,  and  we  accordingly  dismissed 
the  information. 

The  app.  being  dissatisfied  with  our  determination, 
as  being  erroneous  in  point  of  law,  applied  to  us  in 
writing  within  three  days  after  such  determination,  to 
state  and  sign  a  case  for  the  opinion  of  the  Court  of 
C.  B.,  in  compliance  with  which  application  we 
hereby  state  this  case,  and  pray  the  opinion  of  the 
eonrt  thereon. 

The  question  for  the  consideration  of  the  court  is, 
whether  the  sale  or  exposure  for  sale  of  an  article 
subject  to  toll,  in  a  ship  or  vessel  within  the  limits  of 
the  Act,  is  protected  by  the  exemption  clause  above 
referred  to. 

Giffard  for  the  app. — This  is  a  case  of  a  vessel  on 
a  canal  selling  marketable  articles  within  the  limits 
prescribed,  and  contrary  to  the  provisions  of  the  Act, 
and  the  magistrates  having  found  that  the  reap,  came 
within  the  exemption  given  by  sect.  25,  but  there  is  no 
evidence  to  justify  such  a  decision. 

The  reap,  was  not  represented. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision 
of  the  magistrates  ought  to  be  reversed.  I  pre- 
*nme  strongly  in  favour  of  the  decision  of  those 
whose  duty  it  is  to  adjudicate,  as  they  can 
bring  their  local  knowledge  to  bear  on  the  case; 
bat  as  I  cannot  put  myself  in  their  position,  and  am 
not  in  possession  of  the  full  particulars  of  the  case,  I 
must  confine  myself  to  the  question  whether  a  vessel  in 
*  canal  is  such  a  "  dwelHog-house  or  shop  attached  to 
and  being  part  of  any  dwelling-house"  within  the 
meaning  of  the  clause  giving  exemption ;  and  I  am  of 
opinion  that  it  is  not. 

The  rest  of  the  Court  concurred. 

Decision  of  magistrates  reversed. 


Wiltshire  (app.)  ».  Willett  (reap.) 

Construction  of  words  in  local  Act  (Llandaff  and 
Canton  District  Market  Act,  21  £  22  Vict.  c.  105, 
«.  lb— Selling  in  a  shop  attached  to  and  being  part 
of  a  dwelling-house. 

%  secL  25  of  the  above  Act,  it  is  enacted  that  every 
person  who  shall  sell  or  expose  for  sale  at  any  place 
*ilftin  Hie  limits  of  this  Act  (other  than  in  any 


existing  market-place,  or  the  market*kouse  or  market- 
places to  be  established  under  this  Act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and  being 
part  of  any  dwelling -house)  any  article  in  respect 
of  which  tolls  are  by  this  Act  authorised  to  be  taken* 
other  than  eggs,  butter  and  fruit,  shall  forfeit  and 
pay,  $c. 

The  resp.  exposed  for  sale  certain  goods  not  excepted 
by  the  above  section  in  an  auction-room,  which  u 
attached  to  and  part  of  a  dwelling-house,  but  in 
which  the  owner  of  the  goods  did  not  live : 

Held,  that  he  came  within  the  exception  of  the  above 
section,  as  the  place  where  the  goods  were  exposed 
fur  sale  was  a  shop  within  the  meaning  of  the  AcL 

This  was  a  special  case  stated  for  the  opinion  of  the 
court  from  justices,  under  21  &  22  Vict,  c  43. 


At  a  petty  session  held  in  and  for  the  said  bo- 
rough of  Cardiff,  in  the  county  of  Glamorgan,  on  the 
23rd  Aug.,  the  resp.  appeared  before  us  in  obedience 
to  a  summons  charging  him  with  having,  on  the  9th 
Aug.  inst,  unlawfully  exposed  for  sale  forty  sacks  of 
flour,  one  sack  of  toppings,  a  quantity  of  ham,  a  quan- 
tity of  beef  and  pork,  and  a  quantity  of  cheese,  in  cer- 
tain auction-rooms  in  High-street,  in  the  said  borough, 
and  within  the  limits  of  the  Llandaff  and  Canton  Mar- 
kets Act  1 858.  Seat  25  of  the  said  Act  enacts  as  follows : 
"  Every  person  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  limits  of  this  Act  (other  than  in  any 
existing  market-place  or  the  market- house  and  market- 
places to  be  established  under  this  Act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and 
being  part  of  any  dwelling-house)  any  article  in 
respect  of  which  tolls  are  by  this  Act  authorised  to  be 
taken,  other  than  eggs,  butter  and  fruit,  shall  forfeit 
and  pay  to  the  company  any  sum  not  exceeding  forty 
shillings.'1 

The  town  of  Cardiff  is  within  the  limits  of  the  Act ; 
the  sale  by  auction  by  the  resp.  of  the  article,  and  at 
the  place  and  time  mentioned  in  the  summons,  was 
proved  by  James  Holloway,  who,  in  cross-examination, 
said,  "  Mr.  Willett's  auction-room  is  part  of  a  house ; 
a  regular  house;  no  one  lives  there  now;  it  is  a 
dwelling-house.  " 

The  resp.  admitted  that  he  only,  rented  the  shop, 
and  no  other  part  of  the  house. 

The  resp.  called  several  witnesses,  bnt  the  only  one 
who  gave  evidence  material  to  the  grounds  of  our  de- 
termination was  his  clerk  Henry  Jones,  who,  after 
making  certain  statements  irrelevant  to  this  case, 
said  :  "  The  premises  which  Mr.  Willett  occupies  are 
part  of  No.  5,  High-street,  which  is  a  dwelling-house 
with  shop  under  it;  the  upper  part  is  occupied  by  Mr. 
Evans,  who  has  a  communication  with  it ;  there  is  a 
communication  down  stairs ;  Mr.  Willett  occupies  the 
shop."  On  cross-examination  he  added,  "  I  don't  go 
to  any  other  part  of  the  house  for  business." 

We  were  of  opinion,  upon  these  facts,  that  the  sale 
took  place  in  a  shop  attached  to  and  being  part  of  a 
dwelling-house,  and  so  was  within  the  exception  con- 
tained in  the  section  of  the  company's  Act  above 
recited,  and  we  accordingly  dismissed  the  charge. 

The  app.  being  dissatisfied  with  our  determina- 
tion, as  being  erroneous  in  point  of  law,  applied  to  us 
in  writing  within  three  days  after  such  determination, 
to  state  and  sign  a  case  for  the  opinion  of  the  Court 
of  C.  B.,  in  compliance  with  which  application 
we  hereby  state  this  case,  and  pray  the  opinion  of  the 
court  thereon. 

The  question  for  consideration  of  the  court  is, 
whether  the  sale  in  question  is  within  the  exception 
above  referred  to. 

Giffard  for  the  app. — This  is  not  within  the  meaning 
of  tho  clause  giving  exemption.  The  dwelling-house 
to  which  the  shop  is  attached  must  be  a  dwelling- 
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house  at  the  time  when  the  exemption  was  claimed. 
*"  Any  dwelling-house,"  which  are  the  words  osed  in  the 
statute,  must  mean  the  seller's  dwelling-house.  Here 
no  one  lived  in  the  house.  The  sale  intended  to  be 
•within  the  exemption  was  a  sale  of  a  person's  own 
goods,  and  a  sale  by  an  auctioneer  was  not  contem- 
plated by  the  statute. 

Waddy  for  the  resp. — The  Act  must  have  been 
-framed  to  meet  such  a  case  as  this.  The  Markets  and 
Fairs  Clauses  Act,  10  &  1 1  Vict,  c  14,  is  incorporated 
in  this  Act,  and  applies  except  where  it  is  expressly 
varied,  as  in  the  present  instance,  for  by  sect.  13  of 
the  old  Act,  the  words  used  are,  "  except  in  his  own 
dwelling-place  or  shop,"  whereas  in  this  Act  they  are, 
44  or  in  his  own  dwelling-house  or  in  any  shop  attached 
thereto,  and  being  part  of  any  dwelling-house." 

Erlk,  C.J. — I  am  of  opinion  that  on  the  first  point 
the  magistrates  were  right  in  holding  that  this  shop 
was  within  the  meaning  of  the  exception,  whether  the 
party  selling  lives  in  the  house  or  not  The  general 
Act  of  10  £  11  Vict  c  14,  s.  13,  says  that  a  person 
-selling,  except  in  his  own  dwelling-house,  is  liable  to  a 
penalty.  In  the  local  Act,  which  is  before  us,  he  is 
liable  to  a  penalty,  "unless  he  sells  in  his  own  dwell- 
ing-house, or  in  any  shop  attached  to  and  being  part 
of* any  dwelling-house."  It  seems  to  me  that  the 
deviation  from  the  general  Act  shows  that  the  words 
were  intentionally  placed  in  this  local  Act ;  and  it  shows 
that  a  person  who  sells  is  not  liable  if  he  sells  in  any 
shop  attached  to  and  being  part  of  any  dwelling-house. 
Then,  with  regard  to  the  question  whether  this  was  a 
shop,  some  of  the  witnesses  speak  of  it  as  a  shop,  and 
there  was  no  evidence  to  the  contrary ;  and,  taking 
that  with  the  decision  of  the  magistrate,  we  may  take 
it  to  be  a  shop,  and  so  to  be  protected.  Then  comes 
the  question  as  to  whether  an  auctioneer  selling  there  is 
within  the  exception.  I  do  not  see  why  a  person  may 
not  in  his  own  shop  dispose  of  his  goods  by  auction,  pri- 
vate contract,  or  on  commission. 

Williams,  Btles  and  Keating,  JJ.  concurred. 

Appeal  disallowed  with  casts. 


REGISTRATION  APPEAL. 

Monday,  Nov.  11. 

Lewis  (app.)  r.  Roberts  (resp.) 

<Jounty  vote — (Service  of  notice  of  objection — Dupli- 
cate notice — Signature  by  objector— 6  Vict,  c  18, 
ss.  7  and  100. 

It  it  sufficient  proof  of  the  service  of  a  notice  0/ objec- 
tion through  the  post,  under  sect.  100  of  the  Regis- 
tration Acty  6  Viet,  c.  18,  to  produce  before  the 
revising  barrister  a  duplicate  notice  signed  by  ths 

'  objector  and  stamped  by  the  postnuuter;  and  it  is  not 
necessary  to  show  that  the  original  notice*  forwarded 
by  the  postmaster  in  compliance  with  his  duty  under 
that  section,  was  signed  by  the  objector. 

This  was  an  appeal  from  the  decision  of  the  revising 
barrister  for  the  western  division  of  the  county  of 

Kent 

CASE. 

At  a  court  by  me,  the  revising  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  western 
division  of  the  county  of  Kent,  held  on  the  14th  day  of 
Oct  1861,  at  Greenwich,  in  the  said  division,  for 
revising  the  lists  of  the  parishes  in  the  polling  district 
of  Blackheath,  John  Innous  (on  the  register  of  voters 
for  the  parish  of  Bromley,  in  the  said  division)  objected 
to  the  name  of  Thomas  Lovitt  Howard  being  retained 
on  the  list  of  voters  for  the  parish  of  Plumstead,  in 
the  said  western  division  of  the  county  of  Kent. 

A  paper  writing  (which  is  annexed  to,  and  forms 
part  of,  this  case),  purporting  to  be  a  duplicate  of  the 
notice  of  objection,  stamped  at  a  proper  post-office  on 


the  24th  day  of  August  last,  was  produced  before  me, 
and  it  was  proved  that  in  due  course  of  post  the 
original  notice  would  have  reached  the  voter  on  or 
before  the  25th  day  of  August  last.  The  signature  to 
the  said  paper  writing  or  duplicate  was  proved  to  be  in 
the  handwriting  of  the  said  John  Innous,  and  the 
identity  of  the  person  signing  the  said  duplicate  notice 
with  the  person  of  that  name  on  the  said  Bromley  list 
of  voters  was  proved,  but  no  proof  was  given  before 
me  that  the  original  notice  of  objection,  of  which  such 
paper  writing  purported  to  be  a  duplicate,  had  been 
signed  by  the  said  John  Innous,  other  than  the  pro- 
duction of  such  stamped  duplicate  so  signed  by  him  as 
aforesaid. 

The  notice  of  objection  to  the  overseers  in  the  same 
case  was  duly  proved. 

It  was  contended  on  behalf  of  the  said  Thomas 
Lovitt  Howard  that  the  notice  was  signed  by  the  party 
objecting,  as  required  by  6  Vict,  c  18,  s.  7. 

The  original  notice  was  not  produced. 

The  said  Thomas  Lovitt  Howard  did  not  prove  his 
qualification,  and  I  held  that  the  notice  of  objection  to 
him  was  valid,  and  expunged  his  name  from  the  list 

The  name  of  James  Jacobs  was  expunged  from  ths 
same  list  of  voters,  under  the  same  circumstances. 

If  the  court  should  be  of  opinion  that  such  notice 
of  objection  was  invalid,  the  names  of  the  said  Tbouas 
Lovitt  Howard  and  James  Jacobs  are  respectively  to 
be  restored  to  the  list  of  voters  for  the  said  parish  sf 
Plumstead;  and  the  register  of  voters  is  to  be  amended 
accordingly. 

If  the  court  should  be  of  opinion  that  such  a  notke 
of  objection  was  valid,  the  said  register  is  to  stand 
without  amendment 

I  declare  that  the  appeals  against  such  decisions  ought 
to  be  consolidated,  as  they  depend  upon  the  same 
decision ;  and  with  his  consent  I  name  Mr.  Charles 
Edward  Lewis,  of  6,  Old  Jewry,  in  the  city  of  London, 
gentleman,  a  person  interested  for  and  on  behalf  of 
himself  and  all  other  persons  in  like  manner  interested 
in  such  appeals,  to  be  the  app.  in  such  consolidated 
appeals,  and  to  prosecute  and  answer  the  said  appeal ; 
and  with  his  consent  I  name  Mr.  Thomas  NichoUs 
Roberts,  of  11,  Coleman-street,  in  the  city  of  London, 
gentleman,  to  be  resp.  in  such  consolidated  appeal. 

(Signed)  J.  H. 

(Copy  of  Notice  of  Objection  to  Thomas  Lovitt 

Howard.) 

u  Take  notice,  that  I  object  to  your  name  being  re- 
tained in  the  Plumstead  list  of  voters  for  the  westers 
division  of  the  county  of  Kent 

44  Dated  this  20th  day  of  August  1861. 
(Signed)  "John  Lslsous, 

(Place  af  abode)  "  High-street,  Bromley,  Kent 
11  On  the  register  of  voters  for  the  parish  of  Bromley." 

Macnamara  for  the  app. — The  question  here  is 
whether  in  a  case  where  the  duplicate  notice  of  objec- 
tion, stamped  by  the  postmaster  and  signed  by  the 
objector,  is  produced  before  the  revising  barrister,  it  is 
necessary  to  prove  that  the  original  notice  was  signed 
by  him  also.  Sect  7  of  the  Registration  Act,  6  Vict, 
c  78,  directs  that  "  the  objector  shall  give  or  can*  ts 
be  given  to  the  person  objected  to,  or  leave  or  cause  to 
be  left  at  his  place  of  abode,  as  described  in  the  list 
of  voters,  a  notice  according  to  the  form  numbered  5 
in  schedule  A,  or  to  the  like  effect,  and  eveay  sock 
notice  of  objection  shall  be  signed  by  the  party  so 
objecting  as  aforesaid."  Then  sect  100  directs  the 
proceedings  as  to  the  duplicate.  It  provides  that 
whenever  any  person  shall  be  desirous  of  sending  a 
notice  of  objection  by  the  post,  he  shall  deliver  the 
same,  duly  directed,  open  and  in  duplicate,  to  the  post- 
master, &c,  under  such  regulation  with  respect  to 
registration,  &c.,  and  the  fee  to  be  paid  for  such  regis- 
tration, as  shall  from  time  to  time  be  made ;  and  in  ail 


MAGISTRATES'  CASES. 


477 


C.  B.] 


Lewis  v.  Rurkuts. 


[C.  B. 


cases  in  which  such  fee  shall  have  been  duly  paid,  the 
postmaster  shall  compare  the  said  notice  and  the 
duplicate,  and  on  being  satisfied  that  they  are  alike  in 
their  address  and  their  contents,  shall  forward  one 
of  them  to  its  address  by  the  post,  and  shall  return 
the  other  to  the  party  bringing  the  same,  duly  stamped 
with  the  stamp  of  the  said  post-office ;  and  the  pro- 
duction by  the  party  who  posted  such  notice  of  such 
stamped  duplicate  shall  be  evidence  of  the  notice  bar- 
ing been  given  to  the  person  at  the  place  mentioned 
in  such  duplicate  on  the  day  on  which  such  notice 
shall  in  the  ordinary  course  of  post  have  been  delivered 
to  such  place:  (Toms  v.  Cuming,  7  M.  &  6.  88; 
AUm  v.  Waterhonse,  6  Scott,  88.) 

7*.  Atkinson  for  the  resp.— The  court  will  take  the 
stamped  duplicate  notice  produced  before  the  revising 
barrister  as  an  original.  It  is  not  necessary  to  prove 
the  signature  of  the  original  notice  of  objection  :  (Birch, 
app ,  v.  Edwards,  resp.,  5  C.  B.  45 ;  Bishop,  app.,  v. 
Jlelp,  resp.,  2  C.  B.  45.)  The  production  of  the 
stamped  duplicate  notice  of  objection  is  sufficient 
[Byles,  J. — Does  not  the  question  turn  upon  the 
meaning  of  the  word  "duplicate?"]  The  stamped 
duplicate  is  a  thing  created  by  the  statute,  and  is  in 
reality  an  original  document. 

Maenamara  in  reply. — There  is  no  dnty  on  the 
postmaster  to  satisfy  himself  as  to  the  signatures  or  the 
handwriting  upon  the  original  notice  or  duplicate  being 
that  of  the  objector.  There  may  be  a  duplicate, 
though  not  written  by  the  same  person  as  the  original. 
The  courts  have  always  enforced  with  much  strictness 
the  provisions  of  the  sections  relating  to  notices  of 
objection* 

Erlb,  GJ. — I  am  of  opinion  that  the  revising  bar- 
rister was  right  in  this  case.      The  evidence  was,  that 
duplicate  notice  of  objection  had  been  taken  to  the 
post-office,  and  all  the  requirements  of  sect.  100  had 
been   complied  with ;   that  the  two  duplicates   were 
signed  by  the  objector,  and  the  duplicate,  which  the 
postmaster  returned  to  the  party  who  posted  them, was 
produced;  and  the  question  is,  whether  that  is  evidence 
that   the  notice  of  objection  had  reached  the  party 
objected  to.     The  words  of  sect.  100  of  the  6  Vict. 
c  1 8,  are  M  the  production  by  the  party  who  posted  such 
notice  of  such  stamped  duplicate  shall  be  evidence  of 
the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate  on  the  day  on  which  such 
notice  shall  in  the  oi  dinar/  course  of  post  have  been 
delivered  to  such  place."     I  am  of  opinion  that  that 
statute  was  passed  to  prevent  the  necessity  of  a  specific 
witness  going  to  the  place  of  residence  of  the  objector, 
and  doing  all  that  might  be  necessary  in  case  of   per- 
sonal service ;  and  I  am  of  opinion  that  the  statute  has 
provided  abundantly  for  all  the  Legislature  intended  to 
be  secured  by  the  provision  here  mentioned.    Then 
it    enacted,  in    terms,    that  the  production  of    the 
duplicate  shall  be  evidence  of  the  notice  having  been 
received  by  the  party — not  conclusive  proof,  but  evi- 
dence ;  and  I  think  I  give  effect  to  the  enactment  by 
holding  that  there  was  evidence  in  this  case  that  the 
notice  of  objection  had   reached  the  party  objected 
to.     It    is  said  that  the  Legislature   intended  that 
the    objector    should    be  identified  by  his    personal 
signature.     That  is  one  point  of  the  judgment  in 
the  case  of  Toms  v.  Cuming,  that  the  objector  must 
be  identified  by  his  personal  signature ;  and  a  further 
point  in  the  case  was,  that  each  of  the  documents 
taken  to  the  postmaster  as  duplicates  must  be  signed 
l>y  the  objector,  and  more  than  one  judge  in  the  course 
of  giving  judgment  in  that  case,  says,  that  the  mean- 
ing of  the  word  •' duplicate w  is  M  identical,"  in  all 
essential  respects,  and  that  actual  signature  by  his  own 
liand  on  the  part  of  the  objector  is  an  essential  of  the 
notice  of  objection.    In  that  case  the  party  sent  a 
notice  signed  by  himself,  and  kept  what  he  called  the 
duplicate  not  signed  by  himself,  but  in  reality  a  copy, 
[Mag.  Cas.] 


and  it  was  held  that  the  requirements  of  the  Act  of 
Parliament  were  not  complied  with,  and  the  copy 
kept  was  not  a  duplicate,  because  not  signed  by 
the  objector.  All  duplicates  must  be  signed  by 
the  objector,  and  then  their  production  will  be  evidence. 
The  statute  provides  against  the  possibility  of  a  man  of 
straw  being  put  forward  different  from  the  party  that 
was  expected  to  come  forward,  because  his  own  hand- 
writing is  to  the  duplicate  to  be  kept,  and  that  estops 
him  from  saying  that  it  was  not  in  his  own  writing ; 
he  has  brought  the  duplicate  forward  which  he  has 
marked ;  he  has  sent  the  duplicate  of  the  one  he  has 
kept  signed  by  himself;  the  statute  has  provided  that 
the  postmaster  shall  compare  the  notice  and  the  dupli- 
cate, and  on  being  satisfied  that  they  are  alike  in  their 
address  and  contents,  shall  forward  one  and  return  the 
other.  The  postmaster  is  to  look  to  the  contents,  and 
part  of  the  contents  must  be  the  signature  of  the  objec- 
tor; both  must  be  signed  by  the  same  person,  and  in 
all  essentials  the  same.  And  the  statute  has  further, 
provided  that  this  precaution  shall  be  taken,  because 
the  production  of  the  duplicate  kept  by  the  objector  is 
evidence  of  the  other  having  been  sent  to  the  person  ob- 
jected to,  and  it  is  for  the  purpose  of  giving  an  opportunity 
to  examine  whether  the  two  documents  were  two  dupli- 
cates in  the  sense  I  have  mentioned,  that  is,  identical 
in  all  essential  points— identical,  therefore,  in  both 
being  the  genuine  signature  of  the  party  objecting ;  he 
must  know  that,  and  he  is  the  only  party  that  is  capa- 
ble of  giving  this  statutory  proof  by  producing  the 
duplicate  that  was  kept.  I  am  of  opinion  that  the 
words  of  the  statute  are  complied  with,  and  the  decision, 
it  seems  to  me,  is  in  entire  accordance  with  the  case 
of  Toms  v.  Cuming,  which  altogether  turned  on  the  differ- 
ence between  "copy"  and  the  u duplicate:"  they  cannot 
be  duplicates  unless  identical  in  all  essential  respects, 
both  being  equally  signed.  I  think  we  shall  entirely 
defeat  the  intention  of  the  statute,  which  meant  to 
give  a  short  and  easy,  aad  as  the  Legislature  thought, 
as  it  seems  to  me,  a  safe  mode  of  proof  that  the  notice 
had  been  sent,  if  we  said  this  was  not  sufficient.  The 
words  of  the  100th  section  dispense  with  any  further 
proof  than  the  production  of  the  stamped  duplicate. 
For  these  reasons  I  am  of  opinion  that  the  revising 
barrister  was  right. 

Williams,  J. — Not,  I  must  say,  without  some 
hesitation  and  difficulty,    I  concur   in  the  opinion 
expressed  by  my  Lord,  and  those  formed  by  my  learned 
brothers,  not  only  from  a  sincere  deference  to  their 
opinion,  but  because  I  am  desirous  to  give  the  Act  of 
Parliament  a  construction  that  would  render  it  both 
useful  and  sensible.    I  will  just  stats,  in  a  few  words, 
the  grounds  on  which  I  entertain  some  doubt    The 
section  in  question,   the  100th,  after  enacting  that 
**  whenever  any  person  shall  be  desirous  of  sending  any 
such  notice  of  objection  by  the  post,  he  shall  deliver 
the  same  duly  directed,  open,  and  in  duplicate,  to 
the  postmaster,"  then  goes  on  to  define  what  the 
postmaster  is  to  do,  and  it  says  that   "  in  all  cases  in 
which  such  fee  shall  have  been  duly  paid,  the  post- 
master shall  compare  the  said  notice  and  the  duplicate, 
and  on   being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents,  shall  forward  one  of 
them  to  its  address  by  the  post**    If  the  Act  of 
Parliament  had  said,  on  being  satisfied  that  they  are 
"  duplicates,"  I  should  have  thought  it  was  stronger — 
indeed  that  the  word   •'  duplicate"  was  used  in  the 
sense  of  their  being  wholly  similar,  and  to  purport  to 
be  by  the  same  person;    but  it  does  not  say  that 
the  postmaster  is  to  find  they  are  duplicates ;   all  it 
says  is,  "  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents."    As  to  the  contents  and 
address  there  may  be  some  doubt,  the  signature  being 
the  same.    Then  comes  the  rest  of  the  enactment,  as 
to  what  is  to  be  the  effect  of  the  production  by  the 
1  party  of  the  stamped  duplicate ;  it  says  it  shall  be 
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evidence,  not  of  the  duplicate  having  been  given  to  the 
person  at  the  place  mentioned,  but  of  the  notice  having 
been  given — that  means  the  notice  the  postmaster 
Bends,  whatever  it  may  be. 

Byles,  J. — I  am  of  opinion  that  the  production  of 
this  duplicate  was  evidence  of  the  due  service  of  the 
notice  of  objection.  The  statute  uses  the  word 
i(  duplicate,"  as  contradistinguished  from  "  draft  " 
made  before  the  original  document,  or  from  "copy" 
made  after  it;  and  when  it  aays  u  duplicate  "  or  "  dupli- 
cates," it  means  two  originals;  and  two  originals  there 
, cannot  be  unless  they  are  both  signed.  Now  just  consider 
the  position  of  the  barrister  when  this  question  is  before 
him.  The  statute  says,  "  the  production  by  the  party 
who  posted  such  notice  of  such  stamped  dupli- 
cate shall  bo  evidence  of  the  notice  having  been 
given  ;M  that  means  the  duplicate  produced  before  the 
postmaster.  Then  that  is  not  to  coino  from  any 
quarter.  There  is  a  particular  party  appointed  ;  that 
is  the  party  who  posted  it.  He  shows  it  ns  the  dupli- 
cate of  which  the  statute  speaks.  When  that  is 
proved,  what  says  this  statute  ?  It  says,  "  the  pro- 
duction by  the  party  who  posted  such  notice  shall  be 
evidence  of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned."  The  notice  refers  to  the 
notice  mentioned  in  the  7th  section,  and  the  notice 
mentioned  in  the  7th  section  is  and  must  be  a 
notice  duly  signed.  It  seems  to  me,  therefore,  that 
the  revising  barrister  has  rightly  decided  that  this  is 
all  that  is  necessary.  Indeed,  if  it  were  not  so,  I 
conceive  that  the  beneficial  effect  of  this  clause  of  the 
Act  of  Parliament,  in  making  proof  simple  and  com- 
pendious, would  be,  to  some  extent  at  all  events, 
lost. 

Keating,  J. — It  appears  to  me  that  the  revising 
barrister  was  right,  and  that  he  had  evidence  before  him 
that  the  objector  had  sent  to  the  party  objected 
to  a  notice  signed  by  him.  It  appears  to  be  not 
unworthy  of  observation  that  the  section  with  re- 
ference  to  the  question  whether  these  papers  are 
to  be  duplicates,  has  said  that  the  party  is  to 
take  two  papers  to  the  postmaster,  and  the  post- 
master is  to  send  one  of  them  and  return  the  other. 
That  being  the  state  of  the  law,  that  which  is  produced 
before  the  revising  barrister  must  be  proved  as  signed 
by  the  objector.  It  seems  to  me  there  is  here  satisfac- 
tory evideuce  that  the  one  sent  was  signed  by  the  ob- 
jector. The  case  which  has  been  referred  to  of  Toms 
v.  Owning  would  scarcely  have  been  decided  in  any 
other  way,  because  in  Toms  v.  Cuming  they  decided 
that  that  which  is  retained  must  be  signed  by  the  ob- 
jector. If  they  were  not  duplicates  in  the  sense  of 
being  signed  by  the  same  parties,  surely  proof  that  that 
which  was  sent  was  signed  by  the  objector  would  have 
been  amply  sufficient  to  satisfy  the  provisions  of  the  7th 
section.  It  appears  to  me  that  the  revising  barrister 
was  right,  anil  the  decision  ought  to  be  affirmed. 

Judgment/or  resp. 
Harrison  and  Lewis,  app.'s  attorneys. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Jomt  Thoxpsos,  T.  W.  Saukdkbs,  and  C.  J.  B. 
flxsxsLBT,  Esqrs.,  Barrlstera-at-Law, 

Wednesday,  Nov.  20. 

Beo*  on  the  prosecution  of  Ciiurchwabdkxs  of 
Bubmdcotox  v.  Thb  Bkv.  G.  Wubkuch. 

Poor-rate—  Tithe   rentcharge— Curate's    salary— 
When  not  to  be  deducted. 

Merlon  College,  Oxford,  were  the  patrons  of  the 
vicarage  of  Wolford,  and  they  were  also  the 
toy  impropriators  of  the  tithe  rentcharge  of 
the    adjoining    chaptlry    of    Burmington.       In 


1843  they  presented  the  Rev.  G.  D.  Wheeler  to  the 
vicarage  of  Wolford,  and  in  1847  they  granted  him 
a  lease  of  the  iitlte  rentcharge  of  Burmington  upon  his 
covenanting  to  do  the  spiritual  duty  for  that  chapehry* 
lit*  bishop  having  required  that  two  full  services 
should  be  performed  in  each  church  on  8undtrysy 
Mr.  Wheeler  appointed  a  curate,  at  a  salary  of 
80/.  per  annum,  to  do  the  duty  in  Burmington. 
Being  assessed  on  his  tithe  rentcharge  for  Bur- 
mington to  its  full  amount,  he  claimed  to  have  Lis* 
curate's  salary  deducted: 

Held,  that  he  was  not  entitled  to  claim  such  deduc- 
tion. 

This  was  a  case  stated  for  the  opinion  of  this  court 
under  the  11  &  12  Vict,  c  45,  s.  11,  as  to  whether  or 
not  a  deduction  should  be  made  from  the  tithe  rent- 
charg  of  the  vicar  of  Wolford,  in  respect  of  the  salary 
of  a  curate  employed  by  him  in  the  chapelry  of  Bur- 
mington. It  appeared  that  the  Rev.  George  Domville 
Wheeler  was  the  vicar  of  Wolford,  and  that  be  was 
also  the  lessee  of  the  impropriate  tithe  rentcharge  of 
the  adjoining  chafielry  of  Burmington.  In  the  year 
1843  he  was  appointed  by  Morton  College,  Oxford,  to 
the  said  vicarage  of  Wolford,  and  in  the  year 
1847  the  college  granted  him  a  lease  of  the  impropri- 
ate tithe  commutation  rentcharge  of  Burmington,  upon 
his  covenanting  to  do  the  spiritual  duty  for  that  cha- 
pelry. The  Bishop  of  Worcester  having  required  tint 
two  full  services  should  be  performed  in  each  charcii 
on  Sundays,  it  became  necessary  for  Mr.  Wheeler  t» 
appoint  a  curate  to  do  duty  at  Burmington,  and  this 
he  did,  giving  his  curate  a  salary  of  80/.  a-year.  1  be 
parish  officers  of  Burmington  assessed  Mr.  Wbeekr » 
tithe  rentcharge  for  Burmington  to  the  fall  amount, 
not  allowing  anything  for  the  curate's  salary,  and  th.s 
deduction  having  been  claimed  by  Mr.  Wheeler,  acd 
refused  by  the  parish  officers,  the  present  case  «as 
stated. 

The  Attorney-General  (MellisK  Q.  C.  with  bin) 
contended  that  it  was  optional  with  Mr.  Wheeler  t» 
have  accepted  the  lease  of  the  impropriate  tithe  r?rt- 
charge  of  Burmington ;  it  was  not  for  him  to  say  that 
be  could  not  himself  perform  the  duties,  since  such  an 
argument  would  be  available  for  any  pluralist ;  ttui 
his  being  vicar  of  Wolford  did  not  necessarily  entail 
upon  him  the  duty  of  pei  forming  divine  service  a* 
Burmiogton  :    (Beg.  v.  Goodchild,  £1.,  Bla.  &  EL 

F.  M.  White,  contra,  argued  that  originally  the 
two  livings  had  been  united,  and  that  the  impropn^ 
tithe  rentcharge  of  Burmington  had  been  leased  to  the 
vicar  of  Wolford,  by  a  resolution  of  Merton  College,  in 
augmentation  of  the  said  vicarage  of  Wolford,  Bnnningtoa 
being  in  fact  a  chapelry  of  Wolford ;  and  that,  had  the  lease 
not  been  granted,  still,  as  Merton  College  most  have 
employed  a  curate  for  Burmington  they  would  have  teen 
entitled  to  have  had  his  stipend  deducted :  {Hxtckci^ 
v.  Thornborough,  2  Roll.  Ab.  337  ;  Reg.  v.  Adam*. 
4  B.  &  Ad.  61;  Reg.  v.  Sumsdaine,  10  A.  &  t. 
157.) 

The  Attorney-General  replied. 

Cockburn,  C.J. — I  am  of  opinion  that  the  n> 
was'  a  good  rate,  and  that  the  tithe  rentcharge  w*j 
properly  assessed.  The  objections  taken  rest  upon  tv  - 
grounds :  first,  that  the  chapelry  of  Burmington  was  t  > 
be  taken  as  one  with  Wolford,  and  that  the  two  toge- 
ther formed  but  one  benefice,  and  that,  as  Mr.  Wbe*ie." 
was  unable  to  discharge  his  spiritual  duties  in  bit* 
without  the  assistance  of  a  curate,  he  is  entitled  to  ban 
the  salary  of  such  curate  deducted  in  ascertaining  tfc* 
rateable  value  of  such  rentcharge.  This  proceeds  vpoc 
the  assumption  that  the  two  parishes  are  necesurur 
connected.  Possibly  at  some  remote  period  the  chapcirr 
of  Burmington  msy  have  been  a  dependency  of  tfc* 
parish  of  Wolford ;  bit  it  is  quite  clear  that  for  a  kc; 
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series  of  years,  perhaps  for  centuries,  tbej  have  been 
dissociated  so  as  to  form  two  distinct  parishes.     It 
appears  that  for  many  years  tho  authorities  of  Merton 
College  have  been  in  :he  habit  of  dealing  with  the  rent- 
■charge  as  of  a  distinct  parish,  sometimes  appointing 
one  of  their  own  body,  sometimes  another,  and  even 
the  present  app.  was  appointed  to  Wolford,  and  held  it 
four  years  before  the  college  thought  proper  to  grant 
him  the  lease  of  the  tithe  rentcharge  of  Burmington, 
with   the   obligation    of    providing   for    the  perfor- 
mance of  spiritual  duties.     It  is,  therefore,  impos- 
sible to  conclude   that  the  two  are  so  indissolubly 
connected  as  to  form  one  benefice.     Mr.  Wheeler  then 
stands  in  the  position  of  a  clergyman  holding  two  liv- 
ings, and  Reg.  v.  QoodchUd  is  an  authority  for  saying 
that  the  rector  was  not  warranted  in  deducting  the 
stipend  of  the  curate.    It  was  quite  optional  with  him 
whether  or  not  be  would  accept  the  lease  of  the  tithe 
rentcharge  of  Burmington.     But  then,  secondly,  it  is 
said  that,  inasmuch  as  Merton  College  are  the  impro- 
priators of  the  tithe  rentcharge  of  Burmington,  with 
the  obligation  of  employing  a  minister  to  perforin  the 
spiritual  duties,  the  salary  of  a  curate  is  a  necessary 
outgoing,  and  ought  to  be  deducted.    Now  it  is  not 
necessary  for  the  present  purpose  to  consider  what 
night  be  our  decision  if  Merton  College  took  the  tithe 
rentcharge  themselves,  and  employed  a  curate  to  per- 
form the  duties  and  paid  him  a  salary,  for  that  is  not 
the  present  case  ;  for  here  the  whole  of  the  tithe  rent- 
charge  is  placed  at  the  disposal  of  the  vicar  of  Wolford, 
who  discharged  the  duties  at  Burmington  as  any  ordi- 
nary rector,  and  in  whose  hands  the  whole  of  the  rent- 
charge  would  be  rateable.    I  confess  I  cannot  see  the 
difference  between  a  rector  who  takes  the  whole  tithe 
rentcharge  and  one  situated  like  the  app.,  and  I  see  no 
reason  why  he  should  be  placed  in  a  better  situation. 
But,  without  giving  an  express  opinion,  I  am  strongly 
inclined  to  think  that  if  the  college  themselves  em- 
ployed a  curate  they  would  be  liable  to  be  assessed  to 
the  whole  amount  of  the  tithe  rentcharge.     I  can  see 
oo  reason  why  they  should  not  be  liable,  or  be  in 
*    better    situation    than   a  spiritual    rector    who 
takes   the    tithe    rentcharge.       In    ancient    times 
the  tithes   were  annexed    for  the  purpose  of  pro- 
viding for  the   performance  of  the  spiritual  duties  of 
the  parish ;  why,  therefore,  when  thcte  is  a  lay  impro- 
priator instead  of  a  spiritual  one,  should  there  be  any 
difference  ?     I  quite  agree  with  my  brother  Blackburn 
that  the  principle  laid  down  in  Reg.  v.  Goodchild 
should  not  be  extended. 
Blackbubh,  J*  concurred. 

Judgment/or  the  rssps. 

[.Vote.— This  case  will  doubtless  cause  a  considerable 

amount  of  perplexity  to  parish  officers,  as  well  as 

to  the  clergy,  and  probably  give  rise  to  a  good  deal 

•of  litigation.    In  the  preceding  case  on  the  same 

point  (ante,  p.  462)  the  court  held  that,  under  the 

<ircuMttancest  the  curate's  salary  might  be  deducted. 

Here  the   deduction  was  not   permitted.    As  no 

principle  was  laid  down  for  guidance  it  will  be  very 

-difficult  for  the  overseers  to  determine  in    such 

case  whether  the  circumstances  justify  a  deduction. 

Perhaps  the  nearest  test  will  be  the  question,  "  Is  a 

-curate  requisite  far  the  needs  of  the  parish  (not  for 

the  convenience  of  the  incumbent)  ?— Ed.] 


CROWN  GASES  RESERVED. 

Beported  by  Jomr  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  Nov.  16. 

Reg.  v.  Joshua  Ykadow  and  Jambs  Bincn. 

Indictment — Counts  for  grievous  bodily  harm,  cutting, 
stabbing    and  woundtng,   and  occasioning  actual 
bodily  harm —  Verdict  of  common  assault — Refusal, 
to  take  such  verdict — Miscarriage. 

Upon  an  indictment  charging  the  defls.  in  the  first 
count  with  inflicting  grievous  bodily  harm;  in  the 
second  count  with  unlawfully  and  maliciously  cut-  - 
ting,  stabbing  and  wounding ;  and  in  the  third  count . 
wkh  assaulting  and  occasioning  actual  bodUy  harm  ; 
the  jury  returned  a  verdict  of  guilty  of  a  common 
assault.     The  chairman  declined  to  take  that-  ver- 
dict, on  the  ground  that  a  common  assault  was  not 
included  in  the  indictment,  and  told  the  jury  to  re- 
consider their  verdict.     The  jury  then  found  the 
defls.  guilty,  and  a  verdict  was  entered  of  guilty  of 
an  assault  occasioning  bodily  harm,  whereupon  the 
chairman  sentenced  the  prisoners  : 

Held,  thai  the  first  verdict  ought  to  ham  been  taken, 
and  that  the  second  ought  not,  and  thai  the  pri- 
soners ought  not  to  undergo  the  sentence;  that  there 
had  been  a  mistrial,  and  that  a  venire  de  novo 
should  issue. 

Case  reserved  for  the  opinion  of  this  court  by  the' 
chairman  of  the  West  Riding  of  Yorkshire  ses- 
sions. 

Joshua  Yeadon  and  James  Birch  were  indicted  at 
the  quarter  sessions  for  the  West  Kiding  of  Yorkshire, 
held  at  Bradford  on  the  2nd  July  1861,  under  14  oV 
15  Vict,  c.  100,  s.  29,  and  14  &  15  Vict  c  19,  s.  4, 
as  follows : — 

44  West  Riding  of  Yorkshire  to  wit.— The  jurors  of 
our  Lady  the  Queen,  upon  their  oath  present,  that 
Joseph  Yeadon,  late  of  Otley,  in  the  West  Riding  m 
the  county  of  York,  labourer,  and  James  Birch,  late 
of  the  same  place,  labourer,  on  the  23rd  If  sy  in  the 
24  th  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  with  force  and  arms,  at  the  parish  of  Guiseley  in 
the  said  West  Riding  of  the  county  of  York,  unlaw- 
fully and  maliciously  did  assault  one  Hiram  Roberts, 
and  did  then  and  there  unlawfully  and  maliciously 
kick  and  wound  him  the  said  Hiram  Roberts  in  and 
upon  the  face,  mouth  and  neck  of  him  the  said 
H.  Roberts,  and  thereby  then  and  there  did  unlawfully 
and  maliciously  inflict  on  the  said  H.  Roberts  grievous 
bodily  harm,  to  the  great  damage  of  the  said 
H.  Roberts,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

**  Second  count. — And  the  jurors  aforesaid,  on  their' 
oath  aforesaid,  do  further  present,  that  the  said  J.  Yeadon 
and  J.  Birch  afterwards,  to  wit  on  the  said  23rd  May,  ra 
the  year  aforesaid,  with  force  and  arms,  at  the  parish' 
of  Guiseley  aforesaid,  in  the  said  West  Riding  of  the 
county  of  York,  unlawfully  and  maliciously  did  cut, 
stab  and  wound  the  said  H.  Roberta,  to  the  great 
damage  of  the  said  H.  Roberts,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

"Third  count— And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J. 
Yeadon  and  J.  Birch,  afterwards,  to  wit  on  the  said 
23rd  May  in  the  year  aforesaid,  with  force  and  arms 
at  the  parish  of  Guiseley  aforesaid,  in  the  said  West 
Riding  of  the  county  of  York,  in'  and  upon  the  said 
H.  Roberts,  in  the  peace  of  God  and  our  said  Lady  the 
Queen,  then  being  unlawfully,  did  make  an  assault. 
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and  him,  the  said  H.  Roberts,  then  and  there  unlaw- 
fully did  beat,  wound  and  ill-treat,  and  did  thereby 
then  and  there  occasion  actual  bodily  harm  to  the 
said  H.  Roberts,  so  that  his  life  was  greatly  despaired  of, 
and  other  wrongs  to  the  said  H.  Roberts  then  and 
there  did,  to  the  great  damage  of  him,  the  said  H. 
Roberts,  and  against  the  peace  of  oar  said  Lady 
the  Queen,  her  crown  and  dignity  and  against  the 
form  of  the  statute,  in  such  case  made  and  pro- 
vided." 

The  indictment  did  not  contain  any  count  for  a  com- 
mon assault  merely. 

On  behalf  of  the  prosecution  it  was  proved  that 
Yeadonand  Birch,  on  the  23rd  May,  about  a  quarter  past 
eleven  at  night,  burst  open  the  housedoor  of  one  Sarah 
Clayton,  where  H.  Roberts  was  sitting  with  her  and  her 
ton,  a  lad  aged  sixteen,  on  entering  they  both  attacked 
Roberts ;  he  was  twice  knocked  down  and  was  kicked 
about  the  face  and  body,  had  his  chin  cut  open  and  his 
lip  cut  through,  two  teeth  knocked  out,  and  was  saved 
from  further  injury  by  the  entrance  of  neighbours.  A 
surgeon  attended  him  all  the  next  day  and  the  fol- 
lowing morning. 

On  behalf  of  the  defence  it  was  alleged  by  way  of 
justification,  that  Yeadon  and  Birch  did  not  burst  open 
the  door,  but  that  Roberts  opened  It  from  the  inside 
and  struck  the  first  blow  with  a  fire  poker. 

The  amount  of  injury  sustained  by  Roberts,  and  the 
fact  that  it  was  done  by  the  defts^  was  never 
denied. 

The  jury  were  told  by  the  chairman  in  his  summing 
up,  that  the  defts.  were  charged  with  an  aggravated 
assault  under  a  statute  specially  framed  to  meet  such 
cases  as  are  not  sufficiently  punishable  under  the 
Common  Assault  Act. 

They  retired  and  found  a  verdict  of  "  guilty  of  a 
common  assault." 

Before  the  verdict  was  entered  the  chairman  told  the 
jury  that  they  had  found  the  defts.  guilty  of  an  offence 
with  which  they  were  not  charged  in  the  indictment, 
and  that  they  must  reconsider  their  verdict :  that  if 
they  thought  the  defts.  had  unlawfully  assaulted 
Roberts,  and  thereby  occasioned  him  actual  bodily  harm, 
they  must  find  the  defts.  guilty,  but  must  acquit  them 
if  there  was  any  doubt. 

They  then  found  the  defts.  guilty,  and  a  verdict  was 
entered  of  •*  guilty  of  an  assault  occasioning  bodily 
harm." 

On  this  it  was  contended  for  the  defence,  that  the 
first  verdict,  "guilty  of  a  common  assault,1'  was  really 
an  acquittal,  and  ought  to  have  been  taken  as 
such. 

The  chairman  doubted,  but  sentenced  the  defts.  etch 
of  them  to  hard  labour  for  four  calendar  months,  and 
discharged  them  on  their  finding  bail,  to  appear  and 
render  themselves  in  execution  of  judgment. 

The  opinion  of  the  court  is  asked  whether  the  ver- 
dict of  guilty  of  a  common  assault  ought  to  have  been 
taken,  and  was  tantamount  to  an  acquittal,  or  should 
the  second  verdict  stand,  and  the  defts.  undergo  the 


Frank  Wormald,  Chairman. 

No  counsel  appeared  for  the  prisoners. 

T.  Campbell  Foster  for  the  prosecution.— No  doubt 
the  first  verdict  of  guilty  of  a  common  assault  was  one 
which  ought  to  have  been  taken,  and  it  has  been  so 
held  upon  this  form  of  indictment :  {Reg.  v.  Oliver, 
Bell's  C.  C.  287,  and  8  Cox  C.  C.  384.)  The  substance 
of  the  offence  charged  and  proved  was  a  battery,  which 
includes  an  assault  It  is  submitted  that  the  latter 
fart  of  the  second  verdict,  u  occasioning  bodily  harm,** 
is  merely  matter  of  aggravation,  and  may  be  struck 
out,  and  that  that  verdict  may  be  treated"  as  one  of 
assault  only,  and  therefore  in  substance  the  same  as 
the  first  verdict. 

By  the  Coubt. — Wo  are  of  opinion  that  the  first 


verdict  of  "  guilty  of  a  common  assault"  ought  to 
have  been  taken,  as  it  might  have  been,  upon  this 
indictment,  and  that  the  second  verdict  ought  not,  and 
that  the  defts.  ought  not  to  undergo  the  sentence. 

Cur.  air.  ro#. 

Nov.  27. — By  the  Court. — In  this  case  then  his 
been  a  mistrial,  and  a  venire  ds  novo  most  be 
awarded. 

[Note.— It  is  settled  law,  that  on  an  indictment  for 
wounding  a  verdict  for  a  common  assault  may  be 
found.  The  only  question  in  this  case  was,  whether 
the  verdict  might  be  accepted  as  a  verdict  for  a 
common  assault,  by  treating  as  surplusage  the 
three  last  words  "  occasioning  bodily  harm."  The 
decision  is,  that  this  could  not  be  done,  but  that  the 
verdict  must  be  taken  as  it  was  given.  Hoverer, 
the  onlj  result  is  a  new  trial,  net  an  aoaaittaL 
—Ed.] 


Saturday,  Nov.  9. 

(Before  Pollock,  C.B.,  Wight* ax  and  Williams, 
JJ.,  and  Martin  and  Chaxxrll,  BB.) 

Rao.  v.  Donald  M'Dokald. 

Embezzlement— Servant    or   partner— Share  of 

profit. 

Previous  to  1855  tie  prisoner  was  in  lie  piostvskri 
service  a*  oaskier  and  collector,  and  another  perm 
W.  at  salesman.  In  that  year  the  primmer  ami  W. 
applied  each  for  am  increase  of  salary,  and  m  tin 
end  the  prosecutors  agreed  to  allow  each  of  them  ty 
per  cent,  on  the  profits  in  addition  to  their  seJsrin, 
and  if  there  was  no  profit  an  eptjr  year,  neither  tkt 
prisoner  nor  W.  were  to  otmtrUmSe  anything  tower* 
the  loss,  hut  were  to  receive  their  salaries  ossji  Ths 
prisoner  and  W.  from  time  to  time,  instead  sf 
receiving  their  shares  of  the  profits  at  the  emioftm 
year,  allowed  portions  of  them  to  remain  m  tkt 
hands  of  the  prosecutors  at  7  par  cent.  • 

Held,  that  the  prisoner  was  a  sernemt  of  the  profs' 
enters  within  the  meaning  of  the  7  f  8  Geo.  4,  «• 
29,  s.  47,  and  liable  to  be  convicted  of 


Case  reserved  for  'the  opinion  of  this  Court  or  the 
Recorder  of  the  borough  of  Manchester. 

At  the  quarter  sessions  for  the  chj/st  Manchester, 
holden  before  me,  on  Monday,  the  24th  June  1S61, 
Donald  M'Donald  was  tried  and  convicted  en  an  in- 
dictment for  embexsling  three  several  sums  of  66&  &i 
44941  5a.  6dL,  and  1821  6t.,  the  property  of  Joshua 
Lord  and  another,  his  masters. 

The  prosecutors,  Joshua  Lord  and  Richard  Softs, 
carried  on  business  as  manufacturers  at  Baeap,  under 
the  style  of  James  Smith  and  Sons,  bnt  there  were  no 
other  partners  than  the  two  above  named ;  they  *1» 
carried  on  business  in  Birchin-bme,  Manchester,  * 
commission  agents  in  cotton  cloth  and  yam.  At  ther 
establishment  in  Birchin-lane  they  sold  their  own  fpsi* 
manufactured  at  Bacup,  and  other  persons  abo  as- 
signed goods  to  them  to  sell,  and  they  thenuehtt 
bought  goods  to  sell  again  there. 

The  prisoner  was  in  their  service  in  the  Manchester 
business  as  cashier  and  collector,  and  a  person  of  the 
name  of  Edward  Williamson  was  their  salesman. 

In  1855,  the  prisoner  and  Williamson  having  held 
their  respective  situations  in  the  service  of  the  prflt- 
cutors  for  about  seven  years,  applied  to  bare  their 
salaries,  which  were  1 50/.  a-year  each,  increased.  This*** 
not  at  once  acceded  to,  but  in  the  end  the  presecataa 
agreed  to  allow  the  prisoner  and  Williamson  en* 
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12j  per  cent,  on  the  profits,  in  addition  to  their 
salaries;  and  it  way  stipulated  that  if  the  concern 
should  be  a  losing  one  in  any  year,  neither  the  prisoner 
-nor  Williamson  were  to  contribute  anything  towards 
the  loss,  but  that  in  that  event  they  would  hare  to  he 
content  with  their  salaries. 

None  of  these  parties  intended  to  alter,  nor  np  to 
the  time  of  the  prisoner's  apprehension  on  this  charge, 
did  any  of  them  suppose  that  they  had  altered  by  this 
arrangement  the  relation  of  master  and  servant  which 
had  previously  existed  between  the  prosecutors  and  the 
prisoner  and  Williamson. 

After  this  arrangement  the  prisoner  and  Williamson 
•continued  to  discharge  the  same  duties,  and  to  hold 
the  same  positions  they  bad  respectively  done  before, 
and  neither  of  them  had  any  control  over  the  manage- 
ment of  the  business. 

Amongst  the  payments  which  the  prisoner  as  such 
cashier  had  to  make,  were  the  wages  and  salaries  of 
semnts  (the  weekly  payments  were  called  wages, 
monthly  payments  salaries),  and  in  his  account  he 
credited  himself  every  month  with  the  payment  of 
his  own  salary  amongst  the  test  as  he  had  done 
before. 

At  the  end  of  the  first  year  after  the  arrangement, 
prosecutors  proposed  to  prisoner  and  Williamson  to 
leave  with  them  a  portion  of  the  profits  they  had  then 
to  receive,  and  that  the  prosecutors  would  allow  them 
7  per  cent,  upon  it.  This  was  as  an  inducement  to 
them  to  save  their  money,  but  they  both  then  declined 
doing  so  at  that  time.  At  the  end  of  the  next  year, 
they  each  left  70i  with  the  prosecutors,  they  agreeing 
to  pay  them  7  per  cent,  for  it,  the  men  being  at  liberty 
to  draw  it  out  any  time  if  they  thought  they  could  lay 
it  out  to  more  advantage.  It  was  afterwards  increased, 
and  at  the  time  of  this  trial  the  prisoner  and  William- 
son had  each  120£  in  the  hands  of  the  prosecutors, 
for  which  they  were  entitled  to  receive  7  per  cent. 
as  long  as  it  remained  there.  Seven  per  cent,  was  the 
interest  with  which  the  prosecutors  debited  the  concern 
•on  the  capital  employed  by  them  in  it. 

There  never  was  in  any  one  year  an  actual  loss  to 
the  concern.  But  in  1860  a  great  many  bad  debts 
were  made ;  and  at  the  stock-taking  at  the  end  of  that 
year  the  profits  were  very  trifling  indeed;  and  the 
prosecutors,  in  consideration  of  that,  made  to  each  of 
their  men,  the  prisoner  and  Williamson,  a  present  in 
addition  to  their  salaries. 

On  these  facts  the  jury  were  of  opinion  that  the 
prisoner  was  a  servant  within  the  meaning  of  the 
statute,  and  found  him  guilty,  and  I  sentenced  him  to 
be  imprisoned  and  kept  to  hard  labour  in  the  gaol  of 
the  city  of  Manchester  for  eighteen  months. 

The  question  for  the  opinion  of  the  court  is,  whether 
*he  jury  were  warranted,  on  the  above-stated  facts,  in 
finding  that  the  prisoner  was  a  servant  within  the 
meaning  of  the  statute. 

If  the  court  should  be  of  opinion  that  they  were, 
the  verdict  and  sentence  to  stand ;  if  otherwise,  both 
to  be  set  aside. 

So.  B.  Abmstbomo,  Recorder  of  Manchester. 

No  counsel  appeared  for  the  prisoner. 

Eopwood,  for  the  prosecution,  referred  to  Harrington 
v.  Churchward,  29  L.  J.  Ch.  521,  to  show  that  the  ar- 
rangement was  a  contract  of  hiring  and  service,  and 
not  a  partnership. 

By  the  Court. — The  prisoner  was  not  a  partner 
with  the  prosecutors,  and  was  properly  convicted. 

Conviction  affirmed. 

£JVete»— To  share  profits  constitutes  a  partnership, 
but  only  as  regards  the  claims  of  creditors,  not  in 
the  relationship  of  the  parties  inter  st.  To  pay  a 
servant  by  a  percentage  on  the  profits  does  not  change 


the  character  of  the  service  ;  if  in  other  respects 
he  is  in  fact  a  servant.  It  is  the  nature  of  the 
engagement,  and  of  the  duties  performed,  that 
determines  the  relationship,  and  not  the  mode  of 
payment. — Ed.] 
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Smith  (app.)  v.  Hugoett  (reap.) 

Smith  (app.)  v.  James  (reap.) 

Election  law— Notice  of  objection— Service  on  over- 
seer through  post— 6  Vict.  c.  18,  at.  7,  17,  100,  and 
101 — County  vote— Borough  vote. 

In  serving  notices  of  objection  through  the  post  on 
overseers,  it  is  not  necessary  that  the  formalities 
required  by  sect.  100  of  slat.  6  Vict.  c.  18,  shouldbe 
observed;  it  is  enough  to  post  them  properly 
addressed,  so  that  they  reach  the  overseers  in  due 
time;  therefore, 

Where  the  objector  inclosed  a  number  of  notices  oj 
objection  in  one  and  the  same  envelope  addressed  to 
the  overseer,  and  there  was  evidence  that  they 
reached  him  in  due  time,  and  were  published  by 
him, 

The  Court  held,  that  service  through  the  post  was  the 
same  as  service  by  an  agent,  and  was  therefore 
good. 

This  was  an  appeal  from  the  decision  of  the  revising 
barrister  for  Westminster. 

CASE. 

At  a  court  held  before  me,  the  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  city  of  West- 
minster, Henry  Smith  objected  to  the  name  of  John 
Michael  Allen  being  retained  on  the  list  of  voters  for 
the  parish  of  St,  Anne's,  Westminster.  The  name  of 
John  Michael.  Allen  appeared  on  the  list  of  persons 
claiming  to  vote  in  the  snbjoined  form  : 


Alien,  John  Michael 


87,  W  ardour- 
street 


House 


37,  Wardonr- 

street 


The  facts  of  the  case  were  as  follows :— On  my 
calling  on  the  objector,  in  conformity  with  the  40th 
section  of  stat  6  Vict,  c  18,  to  prove  the  service  of 
his  notice  of  objection  on  the  overseers  of  the  parish  of 
St.  Anne,  it  appeared  that  this  notice  was  inclosed  in 
the  same  cover  with  several  others  intended  to  be 
served  by  the  objector  in  the  same  parish,  the  cover 
addressed  u  To  the  Overseers  of  the  parish  of  Saint 
Anne  in  the  city  of  Westminster,"  and  a  parcel  of 
notices  thus  made  np  was  dispatched  by  post,  but  the 
regulations  prescribed  by  the  100th  section  of  the 
above-mentioned  statute  for  the  posting  notices  of 
objection  were  not  followed,  and  no  duplicate  stamped 
by  any  postmaster,  according  to  the  provisions  of  that 
section,  was  produced  before  me.  The  notice  of  objec- 
tion reached  the  overseers  of  the  parish  of  St.  Anne  on 
or  before  the  25th  Aug.,  and  was  by  them  included  in 
their  published  list  of  objections. 

It  was  contended  that  service  of  a  notice  of  objec- 
tion on  overseers  by  post  in  the  manner  described 
was  sufficient  to  satisfy  the  provisions  of  the  statute, 
and  that  if  it  were  not  sufficient,  the  effects  of  the 
irregularity  were  removed  by  the  publication  of  the 
objection  in  the  overseers*  list. 

On  the  first  point  I  was  of  opinion  that  if  notices  of 
objections  were  served  on  overseers  by  post  at  all,  the 
mode  of  posting  prescribed  by  the  100th  section  of  the 
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statute  6  Viet.  c.  18,  must  be  adopted.  This  mode  of 
posting  being,  by  the  107th  section,  made  applicable  to 
the  serrioe  of  notice  on  overseers,  coold,only  be  proved 
before  the  revising  barrister  by  production  of  a  dupli- 
cate stamped  by  a  postmaster  in  conformity  with  the 
regulations  provided  by  the  100th  section  of  the 
sUtute. 

On  the  second  point  I  was  of  opinion  that  it  was 
not  in  the  power  of  the  overseers  by  the  publica- 
tion of  the  objection  to  remove  the  effects  of  any  ir- 
regularity committed  by  the  objector  in  the  perform- 
4ince  of  any  of  the  acts  required  from  him  by  the 
statute. 

My  conclusion  on  the  case  before  me  was,  that 
there  had  not  been  such  a  service  of  the  notice  of 
objection  on  the  overseers  as  the  Act  of  Parliament 
demanded.  Consequently  I  retained  the  name  of  John 
Michael  Allen  on  the  list  of  voters  for  the  city  of 
Westminster;  but,  in  view  of  the  appeal  to  be  brought 
before  the  Superior  Court,  I  called  upon  the  said  John 
Michael  Allen  to  prove  his  qualification,  which  he  failed 
through  non-appearance  to  do. 

Other  appeals  in  the  cases  of  persons  named  in  the 
list  subjoined  depend  on  the  same  decision  and  ought 
to  be  consolidated  with  it 

If  my  decision  in  the  case  was  wrong,  the  name  of 
the  said  John  Michael  Allen,  and  also  of  the  other 
persons  named  in  the  list  subjoined,  according  to  their 
respective  descriptions  therein,  ought  to  be  expunged 
from  the  register  of  voters  for  the  city  of  Westminster. 
If  my  decision  was  right  such  names  should  be 
retained  upon  the  register.  . 

(Signed)  T.  H.T. 

Macnamara  (Bourke  with  him)  for  the  app.— It  is 
submitted  that  the  services  of  the  notices  of  objection  was 
sufficient,  especially  so  as  they  reached  the  overseer  in 
due  time,  and  were  published  by  them.  It  is  imma- 
terial how  the  notice  reaches  the  overseer ;  if  it  be 
shown  that  it  actually  reached  him  in  time,  the  mode 
of  service  is  of  no  consequence.  Sect.  7  is  of  the 
same  effect  as  sect.  17,  with  this  difference  only,  that 
the  former  applies  to  the  case  of  county  votes,  the 
latter  to  borough  votes.  Both  enact  that  any  person 
may  object  to  the  name  of  another  person  appearing 
on  the  list  of  voters,  and  every  person  so  objecting 
shall,  on  or  before,  &c,  give  or  cause  to  be  given  to 
the  overseers  of,  &c,,  a  notice  of  objection,  £c,  and 
every  such  notice  of  objection  shall  be  signed  by  the 
party  objecting.  Then  sect  100  prescribes  the  mode 
of  sending  objections  by  post,  and  of  proving  before 
she  revising  barrister,  by  means  of  the  production  of  a 
duplicate  notice  stamped  by  the  postmaster,  that  the 
notice  of  objection  has  been  duly  served  on  the  person 
objected  to.  Sect.  101  enacts,  that  whenever  any 
notice  is  required  to  be  sent  to  the  overseers,  it  shall  be 
sufficient  if  such  notice  be  delivered  to  any  one  of  such 
overseers,  or  shall  be  left  at  his  place  of  abode,  or  at 
his  office  or  other  place  of  transacting  parochial  busi- 
ness, or  shall  be  sent  by  the  post  Free  of  postage, 
addressed  to  the  overseers  of  the  township  or  parish, 
naming  it,  and  the  county,  city,  or  borough,  &&,  to 
which  the  notice  so  sent  may  relate,"  &c  From  this 
it  would  appear  that  the  mode  of  service  is  immaterial, 
so  that  service  actually  is  effected  within  the  prescribed 
time :  (Bishop  v.  Helps,  2  C.  B.  45  ;  Jones  v.  /imotis, 
17  C.  B.  290,  295}  Phillips  v.  Ensoil,  1C.M.&B. 
374.) 

D.  Keane  contra. — The  statute  by  sect  100  de- 
scribes the  process  and  mode  of  service,  and  it  must  be 
observed.  Here  a  number  of  notices  were  inclosed  in 
one  envelope  and  sent  to  the  overseers,  which  is  clearly 
not  enough:  (Dwlop  v.  Biggins,  1  CI.  &  Fin. 
381.) 

[The  Court  now  took  the  next  case,  to  which  the 
e  judgment  will  apply.] 


Smith  (app.)  ©.  James  (reap.) 

This  was  an  appeal  from  the  decision  of  the  revising 
barristers  for  the  county  of  Middlesex. 

At  a  court  held  before  the  barristers  duly  appointed 
to  revise  the  list  of  voters  for  the  county  of  Middlesex, 
on  Oct  28,  1861,  at  Brentford, 

John  Antony  Coates  objected  to  the  name  of 
George  Henry  Hay  ward  being  retained  ou  the  list  of 
voters  for  Brentford.  The  name  of  George  Henry 
Hay  ward  appeared  on  the  list  of  persons  claiming  to 
vote  in  the  subjoioed  form  : 


Bay  ward,  George 
Henry 


Acton 


Copyhold  Lands  I  Charch  Field, 
and  Buildings!     Actoa. 


The  facts  of  the  case  were  as  follows  : — 

On  our  calling  upon  the  objector,  in  conformity  with 
the  40th  section  of  statute  6  Vict  c  18,  to  prove  the 
service  of  his  notice  of  objection  on  the  overseen  of 
the  parish  of  Acton,  in  the  county  of  Middlesex,  it 
appeared  that  this  notice  was  inclosed  in  the  same 
cover  with  several  others  intended  to  be  served  bj  the 
objector  in  the  same  parish.  The  cover  had  bees 
addressed  "  To  the  Overseers  of  the  parish  of  Acton,  in 
the  county  of  Middlesex,"  and  the  parcel  of  notices 
thus  made  up  was  dispatched  by  post ;  but  the  regu- 
lations prescribed  by  the  100th  section  of  the  above- 
mentioned  statute  for  the  posting  of  notices  of  objec- 
tion were  not  followed,  and  no  duplicate  stamped  by 
any  postmaster  according  to  the  provisions  of  that 
section  was  produced  before  us.  The  notice  of  objec- 
tion reached  the  overseers  of  the  parish  of  Actoa  on 
or  before  the  25th  Ang.,  and  was  by  them  included  is 
their  published  list  of  objections. 

It  was  contended  that  service  of  a  notice  of  objec- 
tion on  overseers  by  post  in  the  manner  described  vu 
sufficient  to  satisfy  the  101st  section  of  the  statute,  sod 
that  if  it  were  not  sufficient  the  effects  of  the  irregu- 
larity were  removed  by  the  publication  of  the  objection 
in  the  overseers'  list 

On  the  first  point  we  were  of  opinion  that,  if  notices 
of  objection  were  served  on  overseers  by  post  at  all,  the 
mode  of  posting  prescribed  by  the  100th  section  of 
the  SUtute  6  Vict  c.  18,  must  be  adopted,  this  mode 
of  posting  being,  by  the  101st  section,  msde  applicable 
to  the  service  of  notices  on  overseers ;  and  that,  conse- 
quently, service  by  post  of  a  notice  of  objection  on 
overseers  could  only  be  proved  before  the  revising  bar- 
rister by  production  of  a  duplicate  stamped  by  a  post- 
master, in  conformity  with  the  regulations  provided  by 
the  100th  section  of  the  statute. 

On  the  second  point,  we  were  of  opinion  that  it  was 
not  in  the  power  of  the  overseers,  by  the  publication  of 
the  objection,  to  remove  the  effects  of  irregularity  com- 
mitted by  the  objector  in  the  performance  of  nor  of 
the  acts  required  from  him  by  the  statute. 

Our  conclusion  on  the  case  before  us  was,  that  there 
had  not  been  such  a  service  of  the  notice  of  objection 
on  the  overseen  as  the  Act  of  Parliament  demanded. 
Consequently  we  retained  the  name  of  George  Henry 
Hayward  on  the  list  of  voters  for  the  county  of  *fid- 
dlesex ;  but,  in  view  of  the  appeal  to  be  brought  before 
the  Superior  Court,  we  called  upon  the  said  George 
Henry  Hayward  to  prove  his  qualification,  which  he 
failed,  through  non-appearance,  to  do. 

Other  appeals  in  the  cases  of  the  persons  named  a 
the  list  subjoined  depend  on  the  same  decisioo,snd 
ought  to  be  consolidated  with  it 

If  our  decision  in  the  case  was  wrong,  the  name  of 
the  said  George  Henry  Hayward,  and  also  of  the  other 
persons  named  in  the  list  subjoined,  according  tot*** 
respective  descriptions  therein,  ought  to  be  expunged 
from  the  register  of  voters  for  the  county  of  Middlesex. 
If  our  decision  was  right,  then  such  names  should  P 
retained  upon  the  register.        (Signed) 
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Bridge,  for  the  app.,  offered  no  argument. 

Welsby  f°r  w*P» — The  service  of  the  notice  of  objec- 
tion must  be  in  the  mode  prescribed  by  sect.  100  of 
the  statute — that  is  to  say,  by  the  production  of  a 
duplicate,  signed  by  the  objector,  and  stamped  by  the 
postmaster,  and  nothing  less  will  suffice.  Here  then 
the  proof  failed.  The  17th  section  says  that  the 
objector  shall  "  give  or  cause  to  be  given"  a  notice  to 
the  overseers.  Now  this  may  be  effected  in  various 
ways.  You  may  serve  the  notice  personally  ;  you  may 
serve  it  by  an  agent,  or  you  may  send  it  by  the  post ; 
.but  if  you  adopt  the  latter  course,  it  must  be  sent  in 
observance  of  the  formalities  prescribed  by  sect. 
100. 

Counsel  were  not  heard  in  reply. 

Erlk,  C.  J. — I  am  of  opinion  that  the  revising 
barrister  was  wrong  in  this  case,  and  that  the  evidence 
was  sufficient  to  show  that  the  statute  had  been 
complied  with  in  respect  of  sending  notice  of  objection 
to  the  overseers.  The  statute  requires  that  the 
objector  should  deliver,  or  cause  to  be  delivered,  notice 
of  objection  to  the  overseers,  and  the  evidence  here  is 
that  he  put  the  notice  into  the  post,  and  the  further 
evidence  is  that  the  notice  of  objection  reached  the 
overseers  in  due  time.  If  he  had  delivered  the  notices 
with  his  own  hand  there  would  have  been  no  question, 
and  so  if  he  had  sent  them  by  a  private  messenger  there 
would  have  been  no  question.  He  did  send  them  by 
post,  and  the  post  is  now  for  many  purposes  of  law  an 
agent  between  the  parties  who  are  to  send  and  receive 
letters.  In  this  case  the  post  would  be  agent  for  the 
sender  of  the  notice,  and  he  therefore  sent  the  notice 
by  his  sgent.  He  was  bound  to  go  on  and  prove  that 
liis  agent  delivered  the  notice,  and  that  he  delivered  it 
in  time.  The  objection  is,  that  by  sect.  100  a  special 
mode  is  provided  for  proving  the  service  of  notices.  A 
statutable  mode  is  given  for  proving  that  the  notices  to 
which  that  section  applies  had  been  sent,  and  it  is  an 
enabling  statute  to  facilitate  the  proof,  and  it  relieves 
the  party  on  whom  the  obligation  is  cast  of  sending 
notice — it  relieves  him  from  being  bound  to  produce 
evidence  to  show  that  his  notice  reached  its  destina  • 
tion,  provided  he  dispatched  it  according  to  the  forma- 
lities mentioned  in  sect.  100,  such  as  sending  it  to 
the  post-office,  having  a  duplicate,  and  keeping  one 
duplicate  and  getting  it  stamped.  Then  the  party  who 
delivers  these  two  duplicates  to  the  postmaster,  who 
sends  one  of  them,  is  enabled  by  the  statute  to  prove 
that  all  that  the  statute  requires  was  done  in  respect 
to  that  notice.  It  is  an  entirely  enabling  and 
facilitating  provision,  and  it  takes  away  none  of 
the  modes  of  proving  that  the  notice  reached  its  desti- 
nation that  are  consistent  with  the  law  as  it  stood 
before ;  and  that  being  so,  the  argument  entirely  fails  in 
Galling  upon  us  to  construe  the  statute  as  if  it  said, 
"  You  must  send  by  post,  and  nothing  is  sufficient  to 
show  that  the  notice  reached  its  destination  except 
the  statutable  mode  of  proving  it."  The  section 
has  no  such  words,  and  it  is  very  clear  to  my  mind 
that  there  was  no  such  intention.  It  gives  facility 
if  the  party  chooses  to  adopt  it.  Where  the  section 
does  apply  is  this — that  it  gives  a  facility,  but 
all  other  facilities  are  still  allowed  by  law.  I  am  of 
opinion  that  all  that  the  statute  required  has  been 
done  by  showing  that  the  notice  was  delivered  to 
the  post  in  time,  and  by  proving  that  the  notice  reached 
its  destination  in  time. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
It  is  quite  unnecessary  for  the  court  to  say  what 
would  have  been  their  decision  if  in  this  case  the 
notices  had  not  reached  the  overseen.  If  the  post- 
office  had  made  default,  the  question  might  have 
arisen  whether  there  had  been  a  sufficient  compliance 
with  the  Act  to  enable  the  objector  to  stand  on  his 
objection;  but  the  notice  has  reached   the    overseers 


here,  and  therefore  it  is  sufficiently  demonstrated 
that  the  objector  has  complied  with  the  Act.  The- 
question  is  whether  the  objector  delivered,  or  caused 
to  be  delivered,  his  notice  in  proper  time ;  and  I  am  of 
opinion  that  he  did. 

Btlbs,  J. — I  also  agree  with  what  has  fallen  from 
my  Lord  and  my  brother  Williams.  The  only  question 
arises  on  the  7th  and  17th  sections  of  the  statute— one 
section  applying  to  the  case  of  county,  and  the  other  to 
that  of  borough  voters,  which  provide  that  a  party 
objecting  shall  give,  or  cause  to  be  given — that 
means  give  by  yourself  or  your  agents— notice  within 
proper  time.  In  this  case  he  did  not  give  the  notice  by 
himself,  but  by  his  agent,  and  why  that  party  is  the 
less  bis  agent  because  he  is  a  public  officer  I  do  nob 
see. 

Keating,  J. — I  also  agree. 

Judgment  for  app. 

Henry  Smith,  Norfolk-street,  attorney  for  app. 
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Courtis  (app.)  v.  Blight  and  others  (reaps.) 

Election  law — Notice  of  objection— Objector'*  place 
of  abode — 6  Vict.  c.  18,  #.  7. 

The  true  place  of  his  abode  at  the  time  of  signing  the 
notice  of  objection  must  be  stated  by  the  objector 
pursuant  to  6  Vict.  c.  18,  s.  7,  on  the  notice  sent  to 
the  person  objected  to ;  and  if  he  has  bondfde  two 
places  of  abode,  it  is  enough  if  he  state  either. 

The  question  as  to  what  is  the  true  place  of  abode  of 
the  objector  is  rather  one  of  fact  than  of  law. 

At  a  court  held  before  the  revising  barrister  duly 
appointed  to  revise  the  lists  of  voters  for  the  borough 
of  Devon  port,  for  the  revision  of  the  list  of  voters  for 
the  parish  of  Stoke  Damerel,  James  Webb  Courtis 
objected  to  the  name  of  Walter  Seymour  Blight  and 
the  other  persons  whose  names  are  set  forth  in  the 
schedule  hereto,  and  to  divers  other  persons  (whose 
names  it  is  not  material  to  mention),  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election  of 
members  of  Parliament  for  the  borough  of  Devon- 
port. 

The  notices  of  objection  both  to  the  overseers  and 
to  the  party  purported  to   be  signed  thus,  u  James' 
Webb  Courtis,  of  25,  Clowance  •street,  on  the  list  of 
voters  for  the  parish  of  Stoke  Damerel."    The  total 
number  of  cases  affected  by  these  notices  was  202. 

The  notices,  which  were  in  all  other  respects  good, 
were  impeached  on  two  grounds : 

1.  That  the  place  of  abode  of  the  objector  had 
been  inserted  after  the  objector  had  signed  the  notices. 

2.  That  the  objector's  place  of  abode  was  not  pro- 
perly stated  in  the  notices. 

The  facts  were  as  follows : — 

It  is  the  practice  of  the  overseers  of  the  parish  of 
Stoke  Damerel,  in  making  out  the  list  of  voters*,  to 
divide  it  into  six  wards,  being  the  wards  into  which 
the  parish  is  divided  for  municipal  purposes. 

The  name  of  the  objector  (the  app.)  appeared  twiee 
on  the  list. 

First,  in  St.  Aubyn  ward  (which  is  the  second  ward 
in  order)  his  name  stood  thus  : 


Courtis,  James 
Webb, 


94,  Fore-street 


( house 
(bouse 


25,  Clowancc- 

•treet 
94.  Fore  street. 


Secondly,  in  Clowance  Ward  (which  is  the  fourth 
ward  in  order)  his  name  stood  thus : 


Curtis,  James 
Webb, 


35,  Clowance- 
ttreet. 


bouse 


25,  Clowance- 
street. 


Throughout  this  list,  whenever  the  voter's  qualifies*- 
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tion  is  supposed  to  consist  of  tiro  houses  occupied  in 
succession,  the  words  "  in  succession  n  are  not  inserted, 
hut  the  word  "  house**  is  inserted  in  the  third  column, 
and  the  description  of  the  two  houses  is  inserted  in  the 
fourth  column  in  the  order  of  their  occupation. 

The  notices,  which  were  in  the  ordinary  printed 
form,  were  prepnred  in  the  office  of  a  solicitor,  and 
were  properly  filled  in  with  the  name  of  the  person 
objected  to,  the  date,  and  the  like  before  the  objector 
signed  them,  but  a  blank  was  left  for  the  objector's 
signature  and  place  of  abode.  The  app.  signed  all  the 
notices  with  his  own  hand  on  the  23rd  Aug.  1861, 
but  he  did  not  add  any  place  of  abode;  but  imme- 
diately alter  he  had  signed  them  the  words  "25, 
Clowance-street,"  were  written  after  his  signature  by 
the  clerks  who  had  previously  filled  in  the  other  written 
parts.  In  soras  cases  this  was  done  in  his  presence,  in 
all  cases  on  the  same  day. 

The  app.  gate  no  directions  for  the  insertion  of 
any  particular  place  of  abode ;  but  he  knew  that,  as 
fast  as  he  signed,  the  clerks  added  the  description, 
14  25,  Clowsnce-strcet,"  R*  his  place  of  abode. 

It  was  contended  that  the  notices  were  bad,  because 
the  place  of  abode  was  added  after  the  app.  had  signed, 
and  without  any  express  direction  from  him. 

I  was  of  opinion  that  this  did  not  invalidate  the 
notices,  and  I  decided  that  (inasmuch  as  the  addition 
was  known  to  and  sanctioned  by  him)  the  notices 
were  in  this  respect  good. 

It  was  then  contended  that  the  notices  were  bad, 
because  25,  Clowance-street,  was  not  the  app.'s  place 
of  abode.  Upon  this  point  the  facts  were  as  follows  : 
— For  about  two  years  before  Feb.  1861  the  app. 
occupied  and  lived  in  25,  Clowance-street.  The  hou»e 
belonged  to  his  mother,  but  much  of  the  furniture 
belonged  to  him,  and  it  had  been  verbally  agreed  be- 
tween the  app.  and  his  mother  that  he  should  occupy 
the  house  as  her  tenant  at  will,  paying  no  rent ;  and 
that  she  should  live  with  him.  In  Feb.  1861  the  app. 
(who  until  Christmas  1860  had  been  in  a  solicitor's 
office)  removed  with  his  wife  to  94,  Fore-street,  and 
there  the  app.  carried  on  the  business  of  a  licensed 
victualler  until  the  time  of  holding  this  court,  the  12th 
Oct.  1861.  During  all  this  time  the  app.  bad  no 
other  occupation,  and  it  was  necessary  for  the  conduct 
of  the  business  that  lie  and  his  wife  should  live  and 
sleep  at  94,  Fore-street. 

Tbey  did  live  and  sleep  there  from  Feb.  1861  nntil 
the  12th  Oct.  1861  without  any  interruption  save  this, 
that  the  app.  and  his  wife  slept  at  25,  Clowance- 
street  one  night,  and  that  the  app.  himself  slept  there 
ten  nights.  The  app.  and  his  wife  were  living  and 
slept  at  94,  Fore-street,  on  the  23rd  Aug.  1861.  The 
•pp.,  however,  continued  the  occupation  of  25,  Clow- 
ance-street, and  he  did  nothing  to  prevent  him  from 
returning  to  live  there,  and  he  intended  to  return  to 
live  there  whenever  it  should  suit  his  convenience ;  and 
about  the  1st  Oct.  1861  he  entered  into  an  arrange- 
ment (which  has  not  been  yet  carried  into  effect)  to 
discontinue  the  business  carried  on  at  94,  Fore-street, 
and  jtfve  up  the  occupation  of  the  premises. 

After  the  app.  removed  to  94,  Fore-street,  his 
mother  had  no  other  permanent  home  than  25,  Clow- 
ance-street, and  she  occasionally  resided  there,  and 
whilst  she  so  resided  the  app.  kept  a  woman  servant  to 
attend  on  ber ;  but  between  February  and  October  the 
mother  frequently  lived  elsewhere,  sometimes  with  the 
app.  at  94,  Fore-street,  sometimes  with  a  daughter  at 
Kingsbridge,  which  is  fifteen  miles  from  Devonport, 
and  during  the  mother's  Absence  from  25,  Clowance-street, 
no  servant  was  kept,  so  that  it  frequently  happened 
that  the  house  25,  Clowance-street,  was  left  for  two  or 
three  weeks  at  a  time  without  any  one  living  in  it,  and 
no  servant  was  kept  there  during  the  months  of  July, 
August  and  September. 

Upon  these  facts  it  was  contended  by  the  rcsps.  that 


94,  Fore-street,  and  not  25,  Clowance-street,  was,  on 
the  23rd  Aug.  1861,  the  app/s  true  place  of  abode  ; 
that  he  could  not,  for  this  purpose,  have  two  placet  of 
abode,  and  that  the  notices  were  therefore  bad. 

In  was  contended  by  the  app. — 1.  That  the  place  of 
abode  was  rightly  stated,  inasmuch  as  25,  dowauee- 
street,  was  the  place  of  abode,  stated  on  the  list  of 
voters  for  Clowance  ward.  2.  That  the  app.  had  two 
places  of  abode ;  that  is  to  say,  25,  Clowance  ■street,  his- 
permanent  home,  and  94,  Fore-street,  his  temporary 
residence. 

I  was  of  opinion  that  the  app.  was  required  to  stats 
his  true  place  of  abode  at  the  time  when  he  signed  the 
notices;  that,  if  he  really  had  two  bond  fide  places  of 
abode,  he  might  state  either ;  bat  I  thought  that  it 
was  not  sufficient  to  prove  a  mere  legal  leaiaencB  at 
25,  Clowance  street,  and  I  was  of  opinion,  that,  under 
the  circumstances  above  stated,  25,  Clowance-street 
had  for  the  time  ceased  to  he  the  app.'s  place  of  abode, 
and  that  94,  Fore-street  was  for  the  time  his  only  tree 
place  of  abode.    I  therefore  decided  that  tho  notice* 
were  bad,  and  retained  on  the  list  the  names  of  the 
persons  objected  to;  but  I  offered  to  allow  tbemto- 
prove  their  respective  qualifications,  which  some  of 
them  did,  but  the  reaps,  whose  names  are  set  forth  k 
the  schedule  hereto  failed  or  declined  to  do  so. 

The  appeals  in  all  these  cases  depend  upon  the  same 
decision,  and  ought  to  be  consolidated. 

If  the  Court  of  C.  B.  shall  be  of  opinion  that  the 
notices  of  objection  were  invalid  for  either  of  the  rea- 
sons insisted  on  by  the  reaps-,  the  register  will  remim 
without  amendment;  but  if  the  court  shall  be  ef 
opinion  that  app.  was  properly  described  as  of  25, 
Clowance-street,  and  that  the  notices  were  not  in- 
valid by  reason  of  the  addition  of  the  place  of  abode 
after  the  app.  had  signed,  then  the  names  of  the  per- 
sons set  forth  m  the  schedule  hereto  ore  to  be  ex- 
punged from  the  register.        (Signed)       H.  T.  E 

Lmtk  (£.  Ar.  Bmiie*  with  him)  for  the  app. 

Kardahe  (bop**  with  him)  for  the  resp. 

t/wr»  flow.  wmt. 

Nov.  22.— Erlb,  C.  J.  now  delivered  the  judgment 
of  the  court.  In  this  case  we  think  that  the  revising 
barrister  was  right  in  requiring  that  the  objector  shook! 
state  his  true  place  of  abode,  and  that  if  he  had  hema 
fide  two  places  of  abode,  he  might  state  either.  We 
also  agree  with  him  in  thinking  that  the  objector 
actually  resided  with  his  family,  and  carried  on  a 
business  in  24.  Fore-street  at  the  time  of  the  objection ; 
and  that  if  Fore-street,  had  been  stated,  it  could  not 
have  been  objected  to  with  success.  But  the  question 
before  us  is,  whether  Clowance-street  is  not  shown  t* 
be  also  his  true  place  of  abode  by  reason  of  the  fact 
that  he  continued  tenant  at  will  to  his  mother  of  the 
house  there,  and  had  the  intention  of  returning,  and 
had  left  some  furniture,  and  had  slept  there  at  s  stated 
time.  We  consider  that  to  be  rather  a  question  of  fact 
than  law.  The  state  of  his  tenancy  at  will  to  the 
mother  with  the  intention  to  return,  is  in  dose  analog? 
with  the  liberty  to  stay  at  his  mother's  house  when  be 
should  choose.  He  was  personally  absent  from  Fore- 
street  at  the  time  when  the  party  objected  to  migfct 
require  information,*  and  during  a  great  part  of  the 
time  between  the  objection  and  revising  the  boose 
appears  to  have  been  empty.  We  think  the  reri»uuc 
barrister  was  not  bound  in  law  to  hold  Clowance-street 
the  true  place  of  abode  by  reason  of  the  tenancy  at 
will  under  tho  cironmstonoes  stated,  and  we  therefore 
affirm  his  decision. 

Judgment /or  rwp. 

Attorneys  for  resp.,   Clowet,  Hiektm  and  Gfesvjr 
agents  for  Edmonds  and  So*,  Plymouth. 
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COUBT  OF  QUEEN'S  BENCH. 

Reported  by  Jowl  Thompson,  T.  W.  Sausdsbs,  and  CJ.B. 
flnnauET,  £*qrs.,  Bani*tar»<«t-Law. 

Wednesday,  Jan.  15. 

NlCHOLL  AND  OTHERS  V.  ALLBN. 

Bridge — Liability  to  repair— Receipt  of  toll— Private 

Acts. 
A  private  Act,  20  Geo.  2,  recited  that  it  was  con- 
venient that  a  bridge  should  be  built  across  the 
Thames  from  W.  to  A,  and  that  D.  had  pro- 
posed to  build  it,  and  then  enacted  that  D.,  his 
heirs  and  assigns,  were  thereby  authorised  and 
empowered  to  build  the  same,  and  gave  all  necessary 
powers  for  that  purpose;  and  sect,  10  recited  that 
for  and  in  consideration  of  the  great  charges  and 
expenses  which  D.,  his  heirs  and  assigns  would  be  at, 
not  only  in  building,  but  also  in  repairing,  maintain' 
ing  and  keeping  up  the  same,  it  should  be  lawful  for 
them  to  take  and  receive  certain  specified  tolls;  and 
by  sect.  13,  that  when,  from  accidents,  tempests,  or 
otherwise,  the  passage  of  the  bridge  should  become 
dangerous  or  impracticable,  they  might  set  up  a 
convenient  ferry  as  near  as  might  be  to  the  said 
bridge,  and  receive  the  said  tolls  for  crossing  the 
river  by  means  of  such  ferry,  provided  that  such 
Jerry  should  not  continue  for  a  longer  time  than 
necessary  for  repairing  or  rebuilding  the  said 
bridge,  or  than  the  passage  over  the  same  might  be 
dangerous  or  impracticable.  The  bridge  was  to  be 
deemed  extra-parochial,  and  the  adjoining  parishes 
were  exempted  from  liability  to  repair.  The 
20  Geo.  3,  c.  xxxii,  recited  that  the  bridge  was  m  a 
ruinous  condition,  and  that  8.  had  proposed  to 
repair  it  conformable  to  the  previous  Act,  but  the 
tolls  were  inadequate  to  the  expense  thereof,  and 
gave  to  8.,  his  heirs  and  assigns,  power  to  take 
increased  tolls. 
The  bridge  was  built  and  repaired,  and  the  tolls  taken 
by  the  successive  proprietors  thereof  down  to  1829, 
when  the  deft,  became  proprietor,  since  which  time 
he  has  received  the  tolls  and  exercised  the  powers 
of  the  Acts.  In  1859  the  principal  arch  of  the 
bridge  fell  in,  and  the  damage  has  not  in  any 
way  been  repaired,  but  the  deft,  has  set  up  a  ferry 
and  received  tolls  thereat  under  the  Act : 
Held,  that  the  deft,  was  bound  to  reinstate  the  bridge, 
and  maintain  the  same  in  a  state  practicable  for 
passage. 

This  was  an  action  brought  by  the  pits,  against  the 
deft,  for  the  recover/  of  damages  sustained  bj  them  by 
reason  of  the  passage  of  the  bridge  hereafter  men- 
tioned being  impracticable,  and  for  a  mandamus  com- 
manding the  deft,  to  repair  and  reinstate  the  said 
bridge,  and  maintain  the  same  in  a  fit  state  for  pas- 
sage, and  by  consent  the  following  case  was  stated 
for  the  opinion  of  the  court  :— 

CASE. 

In  the  20th  year  of  the  reign  of  King  George  II., 
an  Act  of  Parliament  was  passed  intituled  "An 
Act  for  building  a  bridge  across  the  river  Thames, 
from  the  parish  of  Walton-on-Thames  to  Shepperton, 
in  the  county  of  Middlesex.*1 

Shortly  after  the  passing  of  this  Act  the  bridge 
thereby  authorised  to  be  built  was,  under  and  by 
virtue  of  the  powers  therein  contained,  built  by  Samuel 
Dicker,  Esq.,  in  the  said  Act  mentioned. 

In  the  20th  year  of  the  reign  of  King  George  III. 
another  Act  was  passed  for  enlarging  the  powers  of 
the  said  first-mentioned  Act.  Both  Acts  are  to  be 
referred  to  as  part  of  this  case. 

From  the  time  of  the  said  bridge  being  built  until 
it  became  impassable  as  hereinafter  mentioned,  no 
repairs  were  required,  nor  were  any  done  to  the  struc- 
ture of  the  said  bridge,  save  those  contemplated  by  the 
said  Act  of  the  20th  George  III ,  but  all  other  repairs 
[Mao.  Cas.] 


required  for  the  maintenance  of  the  said  bridge  and 
the  roadway  thereof  were  from  time  to  time  done  by 
the  successive  proprietors  thereof,  and  during  all  the 
time  aforesaid  the  said  bridge  was  used  by  the  public 
for  the  purpose  of  passage  on  the  payment  of  the  tolls 
by  the  said  Act  authorised  to  be  demanded  and  taken. 
These  tolls,  and  other  tbe  powers,  privileges,  and 
immunities  by  the  said  Act  given  and  granted,  have 
been  received,  exercised  and  enjoyed  by  the  successive 
proprietors  of  the  said  bridge  from  the  time  of  the 
same  having  been  built  as  aforesaid. 

In  or  about  the  year  1829  the  deft,  was,  and  from* 
thence  hitherto  has  been  and  still  is,  the  proprietor  of 
the  said  bridge,  and  as  such  proprietor  has  received,, 
exercised  and  enjoyed  the  said  tolls,  powers,  pri- 
vileges and  immunities. 

On  the  I  lth  Aug.  1859  the  principal  arch  of  the 
said  bridge  fell  in,  but  whether  in  consequence  of  some 
original  defect  in  the  structure  or  foundations  of  the 
bridge,  or  for  want  of  needful  and  necessary  main- 
tenance and  repairs,  has  not  been  ascertained,  and  by 
reason  thereof  and  of  the  said  damage  or  injury  not 
having  been  in  any  way  repaired  or  made  good,  the 
passage  of  the  said  bridge  became  and  was,  and  from, 
thence  has  been,  and  still  is,  wholly  impracticable. 

On  the  passage  of  the  bridge  so  becoming  imprac- 
ticable, the  deft,  under  and  by  virtue  of  powers  in 
that  behalf  vested  in  him  as  the  proprietor  of  the  said 
bridge  by  the  said  Acts,  provided  and  set  up,  and  front 
thence  hitherto  has  maintained,  a  ferry  across  the 
Thames,  near  to  tbe  said  bridge,  and  for  passage  over 
the  river  by  the  ferry  he  has  demanded  and  taken,  and 
still  continues  to  demand  and  take,  the  tolls  in  that 
behalf  authorised  by  the  said  Acts.  A  reasonable  time 
for  repairing  and  reinstating  the  said  bridge  and  ren- 
dering the  passage  thereof  practicable  elapsed  before 
the  commencement  of  this  suit,  and  before  the  incur- 
ring of  the  damages  by  the  pits,  for  which  the  action 
is  brought. 

The  pits,  are  the  owners  of  a  considerable  estate  near 
to  and  on  the  Middlesex  side  of  the  bridge,  and  also 
of  another  considerable  estate  near  to  and  on  the  Surrey 
side  of  the  bridge,  and  have  sustained  damage  by 
reason  of  the  passage  of  the  bridge  being  impracti- 
cable, and  are  personally  interested  in  the  said  bridge 
being  repaired  and  reinstated  and  maintained  in  a> 
state  practicable  for  passage. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  deft.,  as  the  proprietor  of  the  said  bridge,  is,  under 
or  by  virtue  of  the  said  Acts,  bound  to  reinstate  the 
bridge  and  maintain  the  same  in  a  state  practicable  for 
passage. 

The  following  are  the  material  parts  of  the  Acts 
referred  to :— The  20  Geo.  2,  recites,  that  "  Whereas  it 
is  convenient  that  a  bridge  should  be  built  across  the 
river  of  Thames  from   the  parish  of  Walton-upon- 
Thames,  in  the  county  of  Surrey,  to  tbe  opposite  shore 
in  the  parish  of  Shepperton,  in  the  county  of  Middle- 
sex, for  the  better  esse  and  commerce  of  the  inha- 
bitants of  the  said  counties  respectively,  and  tbe  parts 
adjacent ;  and  whereas  Samuel  Dicker,  of  Walton-upon- 
Thames,  in  the  said  county  of  Surrey,  Esquire,  *hath 
proposed  to  build  the  said  bridge  across  the  said  river 
for  the  purpose  aforesaid,  whereby  many  mischiefs  and 
inconveniences  will  be  remedied,  and  great  advantages 
accrue  to  the  public.     Be  it  therefore  enacted,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  S.  Dicker,, 
his  heirs  and  assigns,  and  he  and  they  are  hereby 
authorised  and  empowered,  and  shall  have  full  power 
and  authority  by  virtue  of  this  present  Act,  at  his  and 
their   own  proper  costs  and  charges,  by  himself  and 
themselves,  his  and  their  deputies,  agents,  officers,  work- 
men, servants  and  others,  to  build   the  said  bridge 
from   Walton-upon-Thames  to  Shepperton  aforesaid, 
and  that  for  the  purposes  aforesaid  he  and  they  shall 
have  full  power  and  authority  by  himself  and  them- 
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selves,  his  and  their  servants,  agents,  workmen,  add 
others,  to  remove  any  shelf  or  shelves,  or  to  deepen  or 
widen  the  said  river  of  Thames,  or  any  arts  or  stops 
in  the  same  between  the  parishes  of  Wslton-npon- 
Thames  and  Sbepperton  aforesaid,  and  to  dig  or  cut 
the  banks  of  the  said  river  Thames  in  such  manner 
as  shall  be  necessary  and  proper  for  building  the  said 
bridge  and  the  navigation  and  passage  of  boats, 
barges,  lighters  and  other  vessels,  and  for  tbe  more 
convenient  and  the  better  carrying  on  and  effecting  tbe 
said  undertaking,  and  making  the  navigation  of  the 
said  Thames  more  easy  for  the  boats,  barges,  lighten 
and  other  vessels  as  aforesaid,  under,  or  to  and  from 
such  bridge  when  built  (be  it  the  soil  or  ground  of  the 
King's  most  excellent  Majesty,  his  heirs  or  successors, 
or  of  any  other  person  or  persons,  bodies  politic  or 
corporate  whatsoever),  and  also  to  cut,  remove,  and 
take  away  all  trees,  roots  of  trees,  beds  of  gravel, 
sand,  or  mud,  or  any  other  impediment  whatsoever, 
which  may  anyways  binder  the  said  navigation,  either 
by  obstructing  the  sailing,  haling,  towing,  or  drawing 
boats  and  Teasels,  with  men  or  horses,  or  otherwise, 
upon  the  said  river  Thames,  between  the  said  parishes 
of  Walton  and  Sbepperton,  and  to  build,  erect  and 
set  up,  and  to  make  in,  over,  or  on  the  said  river  and 
lands  adjoining  or  near  to  the  same,  any  camp-shot 
trenches  and  landing-places,  and  to  amend,  alter,  re- 
move, or  heighten  any  foot-bridge  foot-paths,  or  hone- 
paths,  or  to  turn  or  alter  any  highways  in,  upon,  or 
near  onto  the  said  river,  leading  to  the  said  new  in- 
tended bridge,  within  the  parishes  of  Walton  and 
Shepperton,  so  as  not  to  stop  any  common  highway  lead- 
ing to,  from,  or  through  either  of  the  towns  of  Sbepperton 
or  Walton,  and  to  appoint,  set  out,  and  make  any  towing 
paths,  banks  and  ways  for  towing,  haling  and  droving 
of  boats,  barges,  lighters,  and  other  vessels  passing  in, 
through  and  upon  the  said  river,  under  the  intended 
bridge  between  the  parishes  of  Walton  and  Shepperton, 
or  any  part  thereof,  and  from  time  to  time  and  at  all 
times  hereafter,  to  do  all  other  matters  and  things 
necessary  or  convenient  for  making,  maintaining,  con- 
tinuing and  perfecting  the  said  bridge,  and  the  navi- 
gable passages  under  or  near  tbe  same,  or  for  tbe  im- 
provement or  prosecution  thereof,  the  said  S.  Dicker, 
his  heirs  and  assigns,  doing  as  little  damage  as  may  be, 
and  first  giving  satisfaction  to  the  respective  owners  and 
proprietors  of  such  trees,  ground,  land,  renements,or  here- 
ditaments as  shall  be  pulled  down,demolished,  altered,dug 
up,  cut,  removed,  or  otherwise  made  use  of  for  every  or 
any  of  the  purposes  aforesaid,  or  that  in  anywise  shall 
be  prejudiced  or  damaged  by  or  for  the  carrying  on  the 
building,  effecting,  preserving  and  continuing  or  main- 
taining the  said  bridge,  or  the  navigation  near  there- 
unto ;  and  also  giving  satisfaction  for  all  damages  that 
shall  be  done,  such  damages  to  be  ascertained  in  the 
manner  hereinafter  directed,  according  to  the  true 
intent  and  meaning  of  this  Act." 

Sect.  10.  That  for  and  in  consideration  of  tbe  great 
•charges  and  expenses  that  the  said  S.  Dicker,  his  heirs 
or  assigns,  shall  be  at,  not  only  in  building  the  said 
bridge,  but  also  in  making,  erecting,  repairing,  cleaning, 
maintaining,  keeping  up,  and  continuing  other  matters 
necessary  to  be  made  and  erected  as  aforesaid,  it  shall 
and  may  be  lawful  to  and  for  the  said  S.  Dicker,  his 
heirs  or  assigns,  and  no  other  person  whatever,  from 
time  to  time,  and  at  all  times  hereafter,  to  ask,  demand, 
receive,  recover,  and  take  to  and  for  his  and  their  own 
proper  use  and  behoof  in  respect  of  his  charges  and 
expenses  aforesaid  for  pontage,  or  in  the  name  of  a 
toll  or  duty  for  any  passage  over  the  said  bridge,  or 
any  part  thereof,  the  sums  hereafter  mentioned,  before 
any  person  or  any  coach,  berlin,  landau,  chariot,  calash, 
chaise,  chair,  hearse,  waggon,  wain,  cart,  dray,  car- 
riage, horse,  mare,  gelding,  mule,  or  ass,  oxen,  sheep, 
lambs,  hogs,  or  other  cattle  or  carriage  whatsoever 
shall  be  permitted  to  pass  over  tbe  said  bridge  to  be 


erected  by  virtue  of  this  Act,  the  several  suns  follow- 
ing, that  is  to  aay  :  (the  section  then  specified  tbe 
several  tolls  that  were  to  be  taken.) 

Sect.  13.  And  whereas  it  may  so  happen  that  tbe 
said  bridge  may  in  times  to  come  receive  such  damage 
by  unforeseen  accidents,  or  by  tempests  or  otherwise, 
that  the  passage  thereof  may  for  some  time  become 
dangerous  or  impracticable ;  be  it  further  enacted  that 
in  all  such  cases  it  shall  and  may  be  lawful  to  and  for 
the  said  8.  Dicker,  his  heirs  and  assigns,  from  time  to 
time,  as  often  as  occasion  shall  require,  to  provide, 
maintain  and  set  up  a  proper  and  convenient  ferry  or 
ferries  across  the  said  river  of  Thames,  at  such  place 
or  places  as  he  or  they  shall  judge  to  be  most  proper 
and  convenient,  and  as  near  to  the  said  bridge  at  con- 
veniently may  be,  and  there  to  take  for  passage  over 
the  said  river,  by  such  ferry  or  ferries,  such  rates  sod 
duties  as  are  granted  by  this  Act  for  the  toll  or  post- 
age aforesaid. 

Sect  14.  Provided  always,  that  such  ferry  or  ferriei 
shall  not  continue  for  any  longer  times  than  shall  be 
necessary  for  repairing  er  rebuilding  the  said  bridge,  or 
longer  than  the  passage  over  the  same  shall  or  may 
be  dangerous  or  impracticable  as  aforesaid. 

Sect  19.  That  the  said  bridge  shall  not  be  rated  or 
assessed  for  or  towards  the  land-tax,  the  repairs  of 
highways,  poen-rate,  churchwardens,  or  any  other 
parish  rate  whatsoever,  nor  shall  the  said  bridge  or  aay 
part  thereof  be  deemed  or  looked  upon  to  belong  to  or 
to  be  within  any  parish,  but  be  extra-parochial  to  all 
intents  and  purposes  whatsoever. 

Sect  20.  Provided  always,  and  it  is  hereby  Anther 
enacted  and  declared,  that  the  said  bridge,  when  built, 
shall  not  be  deemed  or  taken  to  be  a  county  bridge,  so 
as  to  subject  the  counties  of  Middlesex  and  Surrey,  or 
either  of  tbem,  to  the  repairing  or  supporting  the  sane. 

The  20  Geo.  3,  c  xxxlL  (an  Act  for  enlarging  the 
powers  of  an  Act  made  in  the  20th  year  of  Geo.  II , 
for  building  a  bridge  cross  the  river  Thames,  from  the 
parish  of  Walton-upon'Thames,  in  the  county  of 
Surrey,  to  Shepperton,  in  the  county  of  Middlesex), 
recites  that  "Whereas  by  an  Act  made  in  the  20th  year 
of  the  reign  of  bis  late  Majesty  king  George  the 
Second,  intituled,  'An  Act  for  building  a  bridge  eros  the 
river  Thames,  from  Waltoo-opon- Thames,  in  tbe 
county  of  Surrey,  to  Shepperton,  in  tbe  county  of 
Middlesex,*  several  tolls,  duties  and  powers  were  given 
and  granted  to  S.  Dicker,  Esq.,  of  the  parish  of  Walton, 
in  the  county  of  Surrey,  to  build  a  bridge  cross  the 
river  Thames  from  the  said  parish  of  Walton  to 
Shepperton,  in  the  county  of  Middlesex,  and  a  bridge 
was  accordingly  built,  and  passable  for  many  years. 
And  whereas  the  said  bridge  is  now  in  s  roiooos 
condition,  and  if  not  effectually  repaired  or  rebuilt  will 
be  manifestly  to  the  inconvenience  of  tbe  public 
Whereas  Michael  Dicker  Sanders,  of  the  city  of 
Exeter,  is  now  sole  proprietor  of  the  said  bridge  cross 
the  said  river,  and  hath  proposed  effectually  to  repair 
or  rebuild  the  said  bridge  cross  the  said  river,  confor- 
mable to  tbe  powers  and  subject  to  the  provisoes  is  the 
above  recited  Act,  but  it  having  been  found  from  expe- 
rience that  the  pontage  toll  or  duty  for  passage  onr 
the  said  bridge,  or  any  part  thereof,  is  greatly  inade- 
quate to  the  expense  of  building  and  keeping  in  repair 
the  same ;  be  it  therefore  enacted,  that  from  and  after 
the  passing  this  Act  it  shall  and  may  be  lawful  to  and 
for  the  said  M.  D.  Sanders,  his  heirs  and  assigns,  or 
such  person  or  person  authorised  and  empowered  by 
the  said  M.  D.  Sanders,  his  heirs  and  assigns,  and  oo 
other  person  whatsoever,  and  he  and  they  is  and  are 
hereby  authorised  and  empowered,  and  shall  have  roil 
power  and  authority,  by  virtue  of  the  present  Act, 
from  time  to  time  and  at  all  times  thereafter,  to  s*k* 
demand,  receive,  recover  and  take  to  and  for  his  a^ 
their  own  proper  use  the  tolls  following : "  (tbe  Act 
then  specifies  the  increased  tolls  to  be  taken.) 
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Sect.  8  onsets  that  the  powers  of  the  former  Act  shall 
1m  extended  to  this  Act. 

Kemplay,  for  the  pits.,  contended  that  there  was  an 
obligation  on  the  deft,  to  restore  the  bridge,  he  having 
received  the  tolls  and  having  erected  a  ferry  near  to 
the  bridge  since  its  partial  destruction,  and  taken  tolls 
in  respect  thereof  which  he  wonld  have  no  right  to 
have  dene  but  for  the  purpose  of  repairing  the  bridge. 

Lush  (7*.  J.  Clark  with  him),  for  the  deft.,  argued 
that  the  Acts  did  not  impose  any  obligation  to  rebuild 
the  bridge  on  the  deft. ;  that  the  language  of  the  Acts 
was  permissive  and  empowering  only ;  that  although 
it  was  a  public  bridge,  it  did  not  foHow  that  some 
one  was  bound  to  repair  it.  In  the  Acts  it  was  put 
.as  a  matter  of  convenience,  not  of  obligation. 

Cases  cited:— R.  v.  York  and  North  Midland 
Mailway  Company,  1  EL  &  BL  178,  860 ;  R.  v.  Kent, 
13  East,  220;  R.  v.  Lindsey.  14  East,  317;  R.  v. 
Xerrison,  3  M.  &  S.  526 ;  A  v.  Severn  and  Wye 
Railway  Company,  2  B.  &  Aid.  646  ;  R.  ▼.  Isle  of 
Ely,  15  Q.  B.  827 ;  R.  v.  Yorkshire,  2  W.  BL 
685-708  ;  R.  v.  Llandilo,  2T.R.  232. 

WiOHTXAir,  J. — I  am  of  opinion  that  the  pita,  are 
-entitled  to  judgment,  and  that  the  duty  was  cast  on 
the  deft,  to  keep  up  the  bridge  as  long  as  he  received 
the  tolls  given  under  the  Acts.  There  is  no  question 
that  after  the  building  of  the  bridge  it  became  a  public 
bridge,  and  by  the  Acts  for  the  building  and  keeping 
the  bridge  in  repair  the  bnilder  is  entitled  to  receive 
certain  tolls  by  the  name  of  pontage.  And  the  Act 
says,  that  whenever  it  happens  that  the  bridge  may 
receive  such  damage  by  unforeseen  accidents  or 
tempest,  or  otherwise,  that  the  passage  thereof  may 
for  some  time  become  dangerous  or  impracticable,  it 
shall  be  lawful  for  the  said  S.  Dicker,  his  heirs  and 
assigns,  from  time  to  time  to  provide,  msiatain  and 
set  up  a  proper  and  convenient  ferry,  and  to  take  for 
passage  over  the  said  river  by  such  ferry  such  rates 
and  duties  as  are  granted  by  this  Act  for  the  toll  or 
pontage  aforesaid,  provided  that  such  ferry  shall  not 
continue  for  any  longer  times  than  shall  be 
necessary  for  repairing  or  rebuilding  the  said  bridge, 
-or  longer  than  the  passage  over  the  same  shall  or 
may  be  dangerous  or  impracticable,  as  aforesaid.  Now 
it  seems  to  me,  that  the  Act  contemplated  that  the 
payment  of  the  toll  during  the  time  the  bridge  may 
be  under  repair,  and  the  passage  over  the  river  is  by 
-ferry,  was  to  be  in  lieu  of  the  pontage  which  the 
owner  was  entitled  to  receive  if  the  bridge  had  still 
been  passable.  The  toll  to  be  received  by  authority 
of  the  Act  is  for  the  purpose  not  only  of  building, 
but  of  maintaining,  keeping  up,  and  continuing  the 
lwidge.  It  is  said  that,  though  the  public  are  to  be 
•chargeable  with  toll,  no  correlative  duty  is  cast  on  the 
proprietor  to  keep  up  and  maintain  the  bridge.  But 
the  Act  says  that,  in  consideration  of  building  and 
keeping  up  the  bridge,  the  proprietor  shall  be  entitled 
to  demand  the  toll.  It  then  gives  certain  tolls.  And, 
in  my  opinion,  therefore  the  deft,  is  liable  to  keep  up 
and  maintain  the  bridge,  he  down  to  the  present 
time  having  received  the  tolls  which  have  been  pay- 
able for  the  last  130  years ;  otherwise  he  might  not 
spend  one  farthing  on  the  repair  of  the  bridge,  and 
take  the  pontage  as  a  mere  annuity. 

Cbomfton,  J.— I  also  think  that  the  deft,  is  liable 
to  repair  the  bridge  as  long  as  it  may  be  liable  to  re- 
pair and  he  may  be  the  proprietor  of  it.  It  is  an  un- 
usual mode  to  attach  a  liability  to  repair  a  bridge  to  a 
man  and  his  heirs  and  assigns ;  in  general  such  a 
liability  is  attached  to  the  land  adjoining  the  spot  over 
which  the  bridge  may  happen  to  pass.  In  reference  to 
the  bridge  itself,  it  may  be  that  the  builder  may  have 
bought  land  for  the  abutments,  and  the  people  who 
take  the  land  by  inheritance  or  assignment  may  be 
liable  to  repair  and  maintain  it ;  and  that  if  the  pro- 
prietor were  to  assign  it  to  a  beggar,  he  would  get  rid 


of  his  obligation.  If  the  bridge  were  wholly 
destroyed  and  the  proprietor  gave  up  taking  the  tolls, 
there  might  be  some  difference  as  to  bis  obligation. 
But  the  intention  of  the  Act  was,  that  Mr.  Dicker  should 
take  the  tolls  and  build  the  bridge  in  the  first  instance, 
and  afterwards  that  he  should  maintain  and  keep  up 
the  bridge  as  long  as  he  used  his  rights  as  the  pro- 
prietor, and  took  the  tolls,  and  with  them  to  repair  the 
bridge.  If  this  were  not  so,  it  wonld  be  the  only  case 
where  the  obligation  to  repair  a  public  bridge  is  not 
thrown  on  some  one. 

Mbllor,  J. — I  am  of  the  same  opinion.  At  the 
time  the  bridge  was  originally  built  it  was  contemplated 
by  the  Legislature  and  the  undertakers  of  the  project, 
that  the  tolls  would  abundantly  compensate  him  for 
the  expense  of  erecting  and  maintaining  the  bridge  ; 
and  anything  so  absurd  cannot  be  imagined  as  that  the 
bridge  should  be  built  and  no  one  be  bound  to  repair  it. 
The  Act,  in  consideration  of  the  great  charges  and  ex- 
penses Mr.  Dicker,  his  heirs  and  assigns,  would  be  at, 
not  only  in  building  the  bridge,  but  also  in  keeping  up, 
maintaining  and  continuing  it,  gives  them  a  right  to 
take  tolls.  From  the  recitals  in  the  second  Act,  it 
appears  that  the  expectation  that  the  tolls  would 
always  be  sufficient  for  those  purposes  had  not  turned 
out  to  be  correct,  and  that  by  that  Act  the  proprietor 
asked  for  increased  tolls,  which  were  expressly  given  to 
him  under  the  name  of  pontage,  on  the  ground  that  by 
experience  the  original  toll  had  been  found  inadequate 
for  the  purpose  of  keeping  and  maintaining  the  bridge 
in  repair,  and  he  receives  the  tolls  on  that  ground.  He 
would  have  no  right  to  them  for  any  other  purpose 
under  the  Act  of  Parliament. 

Judgment  for  the  pits. 


Ex  parte  Watkins.  , 

Quarter  sessions'-'  Order  for  costs— Taxation  after 

sessions  over-jurisdiction. 

Where  a  party  objects  to  an  order  of  quarter  sessions, 

on  the  ground  that  the  amount  of  costs  inserted  in 

the  order  was  ascertained  by  taxation  after  the 

sessions  had  expired,  he  should  protest  against  the 

taxation  before  the  taxing  officer ;  otherwise,  if  he 

attends  and  proceeds  with    the  taxation  without 

protesting,  he  waives  the  objection. 

J.  A.  Russell  moved  for  a  certiorari  to  bring  up  an 

order  made  at  the  Buckinghamshire  quarter  BSMnons, 

holdeu  on  the  14th  Oct  1861,  affirming  an  order  of 

affiliation  with  costs :  (7  &  8  Vict,  c  101,  s.  4.)    The 

ground  of  the  motion  was,  that  the  taxation  of  costs 

took  place  after  the  sessions  were  over,  and  that  the 

order,  as  drawn  up  by  the  clerk  of  the  peace,  with  the 

amount  of  taxed  costs  inserted,  was  his  act,  and  not 

the  act  of  the  court.    The  rule  is,  that  not  only 

must  the  costs  be  ordered  to  be  paid  by  the  court, 

but  the  amount  must  also  be  ascertained  by  the  court : 

{Reg.  v.  Long,  1  Q.  B.  740.) 

Cockburn,  C.  J. — Did  the  party  now  objecting 
attend  the  taxation?  because,  if  he  did  so  without 
protest,  he  has  waived  the  irregularity. 

Russell — He  attended  the  taxation,  and  the  affidavit 
does  not  say  that  he  protested  against  the  taxation. 

Cockburn,  C.J.— ■ The  case  of  Reg.  v.  The  Shrews- 
bury and  Hereford  Railway  Company,  25  L.  T.  Bep. 
65,  is  precisely  in  point :  "  Where  the  parties  attend 
and  proceed  with  the  taxation  of  costs  by  the  clerk  of 
the  peace  under  an  order  of  sessions,  without  making 
objection  to  his  jurisdiction,  they  are  estopped  from 
moving  to  quash  the  order  drawn  up  by  the  clerk  of 
the  peace  after  such  taxation  for  payment  of  the 
amount  taxed. "  On  the  authority  of  that  case  the 
irregularity  is  waived. 
The  rest  of  the  Court  concurring, 

Rule  refused. 
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Q.  B.] 


Rko.  v.  Thomas  Biggins. 


[Q.  B. 


Thursday i  Jan.  16. 
Reg.  v.  Thomas  Biggins. 
Summary  conviction — Matter  and  servant — Adjourn- 
ment to  enable  deft,  to  obtain  legal  assistance- 
Trying  several  defis.  together— Abatement  of  wages 
—Jurisdiction.  % 

Although  a  deft  has  a  right  under  the  11  £  12  Vict, 
c.  43,  s.  12,  to  make  his  full  defence  by  counsel  or 
attorney \  this  does  not  give  him  a  right  to  have  a 
case  adjourned  in  order  to  procure  such  assistance, 
even  though  he  has  had  no  opportunity  of  procuring  it. 
Where  there  are    several    charges  against  several 
defis,  but  the  evidence  against  them  all  is  the  same, 
and  they  are  all  tried  at  the  same  time,  and  each  is 
separately  convicted,  no  objection  having  been  raised 
at  the  time  by  the  defts.  to  this  course  of  proceeding, 
such  convictions  cannot  afterwards  be  objected  to 
upon  the  ground  that  each  deft,  should  have  been 
tried  separately. 
Under  the  4  Geo.  4,  e.  34,  s.  3,  the  justice  may  by  his 
conviction  order  wages  already  due  and  unpaid  to 
be  abated. 
A.  B.  and  several  others  were  apprehended  under  a 
warrant  at  nine  o'clock  in  the  evening  of  the  19  th 
June,  for  an  offence  under  sect.  3  of  the  4  Geo.  4, 
c.  34,-  and  were  locked  up  all  night,  having  no 
means  of  communicating  with  any  legal  adviser.  At 
haffpast  seven  the  next  morning  they  were  taken 
before  a  justice,  when,  before  the  case  was  gone  into, 
they  requested  an  adjournment  to  enable  them  to 
procure  legal  assistance;   this  was  refused  by  the 
justice,  who  proceeded  to  hear  the  charge,  which,  as 
it  was  the  same  against  all  the  defis.,  was  heard 
against  all  at  the  same  time,  no  objection  having 
been  raised  to  such  a  course  of  proceeding.     Ttte 
justice  convicted  each  deft.,  and  ordered  10s.  of  the 
wages  due  to  each  to  be  abated: 
Held,  that  the  foregoing  facts  did  not  show  a  want  of 
jurisdiction,  and  that  the  conviction  was  good. 
This  was  a  motion  for  a  role  to  quash  a  conviction 
Horned  into  .this  court  by  certiorari. 

It  appeared  that  on  the  20th  June  last  the  deft. 
«as  convicted  before  the  Rev.  H.  C.  Lipscombe, 
«  justice  of  the  county  of  Durham,  under  the  4  Geo. 
i,  .c  34,  for  absenting  himself  from  his  service  before 
4»e  term  of  his  contract  was  complete,  .without  the 
onsent  of  his  master. 

The  affidavit  of  Thomas  Biggins,  upon  which  the 
ju>  was  moved,  stated  that  before  and  up  to  and  in- 
clusive of  the  18th  June  last,  he  was  employed  by  one 
Henry  Weaver  as  a  stonemason  at  Cockfield,  about 
four  miles  from  the  village  of  Staindrop,  in  the  county 
of  Durham,  in  and  about  the  erection  of  a  certain 
viaduct,  for  the  erection  of  which  the  said  Henry 
Weaver  was  the  contractor ;  that  on  the  morning  of 
the  19th  June  last,  before  commencing  the  day's  work, 
he  (in  exercise  as  he' then  believed  of  his  legal  right  to 
do  so)  put  an  end  to  his  said  employment,  and  there- 
upon went  to  the  office  of  the  said  Henry  Weaver  to 
ootain  payment  of  the  wages  then  due  to  him,  which 
payment  he  refused  to  make ;  that  in  the  evening  of 
the  same  day  a  message,  purporting  to  be  from  the 
said  Henry  Weaver,  was  delivered  to  him  and  to 
several  other  persons  who  had  in  like  manner  left  the 
service,  that  if  they  would  go  to  a  certain  public- 
house  they  should  be  paid  the  wages  then  dne  to 
them  respectively;  that  in  consequence  of  the  said 
message  he  went  to  the  said  public-house,  as  did 
also  the  others ;  that  on  his  and  the  other  persons 
arriving  at  the  public-house  the  said  Henry  Weaver 
was  waiting  there,  and  shortly  after  several  policemen 
came  from  another  room  and  produced  warrants  for 
their  apprehension  upon  a  charge  of  having  illegally 
left  their  said  employment,  which  warrants  were  signed 
by  the  said  Rev.  H.  C.  Lipscombe ;  that  immediately 
after  the  production  of  the  warrants  the  policemen 


handcuffed  them  and  took  them  into  custody,  and  ou 
foot,  to  the  village  of  Staindrop  (three  miles  from  the 
said  public-house)  and  that  they  arrived  there  abort 
half-past  nine  that  night ;  that  they  were  pot 
together  in  cells  in  the  lock-up  house,  and  were  kept 
there  all  the  night,  and  up  to  the  time  of  their 
being  taken  before  the  said  Rev.  H.  C.  Iipteomb* 
the  following  morning ;  that  from  the  time  of 
bis  being  taken  into  custody  until  the  time 
of  his  being  taken  before  the  said  Rev.  H.  G. 
Lipscombe,  he  was  not  allowed  to  communicate,  nor 
did  he  in  fact  communicate,  with  any  person  except  his 
fellow-prisoners,  nor  had  be  any  means  or  opportunity 
of  preparing  bis  defence,  or  of  instructing  soy 
attorney  to  appear  on  his  behalf,  although  he  bettered 
that  he  had  a  defence  to  the  said  charge  on  the  merits, 
and  although  he  was  anxious  to  instruct,  and  should 
have  instructed  if  there  had  been  time  or  opportunity 
afforded  to  him  to  do  so,  an  attorney  to  appear  and 
defend  him  against  the  said  charge  ;  that  before  half- 
past  seven  o'clock  in  the  morning  of  the  20th  June  be 
and  the  other  persons  were  taken  together  from  the  said 
lock-up  house  into  the  office  of  the  clerk  of  the  magistrates 
at  Staindrop  aforesaid,  and  were  then  charged  before- 
the  said  Rev.  H.  C.  Lipscombe,  by  the  said  Henry 
Weaver,  with  unlawfully  leaving  their  employment  on 
the  previous  day ;  that  immediately  upon  their  being 
so  brought  before  the  said  magistrate,  and  before  the 
hearing  of  the  charge  was  entered  upon,  be  and  the 
other  persons  applied  to  the  said  magistrate  to  bro 
the  hearing  adjourned  to  enable  him,  and  the  said 
other  persons  to  obtain  legal  assistance,  and  it  wis 
distinctly  stated  to  the  said  magistrate  at  wbtt 
hour  of  the  previous  night  tbey  had  arrived  at  the  said 
lock-up  home,  and  that  they  had  no  opportunity  of 
communicating  with,  or  of  obtaining,  and  had  been, 
unable  to  obtain,  any  attorney  to  act  on  their  behalf; 
but  the  said  magistrate  refused  to  grant  any  adjourn- 
ment, and  proceeded,  in  the  absence  of  any  legal 
assistance  on  their  behalf,  to  hear  and  adjudicate  upon 
the  said  charge;  that  no  separate  charge  was  gone 
into  or  made  against  him,  or  against  any  or  either  of 
the  said  other  persons,  nor  was  either  of  them  tried 
separately  or  singly,  bnt  they  were  all  tried  together,  in 
the  lump ;  and  the  said  magistrate,  after  hearing  the 
said  Henry  Weaver  and  his  son,  stated  that  he  (the 
said  magistrate)  should  fine  each  of  them  10*>,  and  the 
magistrate,  addressing  him  and  the  other  persons,  asked 
whether  they  were  prepared  to  pay  such  fines,  to  which 
they  replied  that  they  were  not,  and  that  they  weald 
rather  go  to  gaol  than  pay,  whereupon  the  said  Henry 
Weaver,  stated  to  the  magistrate  that  he  had  wages  in 
his  bands  due  to  each  of  them,  and  the  magistrate 
thereupon  stated  that  the  fines  might  be  stopped 
out  of  snch  wages. 

The  conviction  stated  -'that  on  the  20th  day 
of  June,  A.  D.  1861,  at  Staindrop,  in  the  said 
county  of  Durham,  Thomas  Biggins,  of  Cockfield 
in  the  said  county  of  Durham,  is  convicted  before  the 
undersigned,  one  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  Durham,  for  that  he  the  raid 
Thomas  Biggins  on  the  27th  day  of  March  last,  st  the 
parish  of  Cockfield,  in  the  said  county  of  Durham,  being 
then  and  there  a  handicraftsman,  did  contract  witb  Henry 
Weaver,  of  Staindrop,  in  the  same  county,  contractor, 
to  serve  him  for  an  indefinite  period,  determinable 
nevertheless  by  either  of  the  contracting  parties  at  the 
end  of  any  day  by  either  of  them  giving  to  the  other 
of  them  verbal  notice  to  that  effect,  at  and  for  the  daily 
wages  of  five  shillings  payable  at  the  end  of  each  fort- 
night, with  a  weekly  allowance  for  subsistence  in  the 
mean  time ;  and  that  the  said  Thomas  Biggins  having 
entered  into  such  service  accordingly,  did  afterwards* 
to  wit,  on  the  19th  day  of  June  instant,  at  the  said 
parish  of  Cockfield,  absent  himself  the  said  Thorn* 
Biggins  from  his  said  service  before  the  term  of  b» 
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said  contract  was  completed,  without  the  consent  of 
the  said  Henry  Wearer,  and  without  just  cause  or 
excuse,  and  hath  from  thence  neglected  to  fulfil  his 
4said  contract,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.  I  do  therefore  adjudge 
the  said  Thomas  Biggins  for  his  said  offence  to  be 
punished  by  abating  the  sum  of  10*.,  being  a  part  of 
the  wages  due  to  the  said  Thomas  Biggins  for  and  in 
•respect  of  his  said  service  and  employment,  according 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided," && 

By  the  4  Geo.  4,  c  34,  s.  3,  it  is  enacted,  "  That 
If  any  servant  in  husbandry,  calico-printer,  handicrafts- 
man, &c,  shall  contract  with  any  person  or  persons 
-whomsoever,  to  serve  him,  her,  or  them  for  any  time 
or  times  whatsoever,  or  in  any  other  manner,  &&,  or 
having  entered  into  such  service,  shall  absent  himself, 
~&c,  before  the  term  of  his  or  her  contract,  &c.  shall 
be  completed.  &c,  it  shall  be  lawful  for  such  justice  to 
-commit  every  such  person  to  the  house  of  correction, 
•there  to  remain  and  be  held  to  hard  labour,  for  a 
reasonable  time  not  exceeding  three  months,  and  to 
abate  a  proportionable  part  of  his  or  her  wages  for  and 
during  such  period  as  he  or  she  shall  be  so  confined 
in  the  house  of  correction,  or  in  lieu  thereof  to  punish 
the  offender  by  abating  the  whole  or  any  part  of  his  or 
her  wages,  or  to  discharge  such  servant,  etc.,  from  his 
or  her  contract,"  Ac 

By  sect.  12  of  the  11  &  12  Vict  c  43,  it  is  enacted 
that  u  the  party  against  whom  such  complaint  is 
made,  or  information  laid,  shall  be  admitted  to  make 
his  full  defence  thereto,  and  to  have  the  witnesses  exa- 
mined and  cross-examined  by  counsel  or  attorney  on 
his  behalf." 

Wheeler,  Serjt  (Hollmtix  him)  now  moved  to  quash 
the  conviction,  and  he  contended,  first,  that  the  convic- 
tion is  bad,  because  it  does  not  show  that  the  deft, 
contracted  to  serve  in  any  one  of  the  capacities  men- 
tioned in  the  statute.  [ Blackburn,  J.— Moat  it  not 
he  taken  that  he  was  to  serve  as  a  handicraftsman.?] 
He  may  have  been  a  handicraftsman  without  serving  as 
such.  Rex  v.  Lewis,  1  DowL  &  Low.  822,  and  Re 
Copesticky  1  New  Sees.  Cas.  181,  are  decisively  in 
point.  Secendly,  the  magistrate  bad  no  jurisdiction  to 
hear  the  complaint,  as  the  men  had  no  opportunity  of 
having  the  assistance  of  an  attorney,  and  as  they  re- 
quired an  adjournment  for  the  purpose  of  having  legal 
assistance.  Being  arrested  late  in  the  evening,  locked 
up  all  night,  and  taken  before  the  magistrates  between 
seven  and  eight  the  next  morning,  they  had  no  oppor- 
tunity of  having  legal  assistance,  and  when  therefore, 
hefore  the  case  was  entered  into,  they  required  an  ad- 
journment for  the  purpose  of  having  the  assistance  of 
-an  attorney,  the  magistrate  ought  not  to  have 
proceeded,  but  should  have  granted  an  adjournment, 
otherwise  the  provision  of  the  12th  section  of  the 
11  &12  Yictc.  43  is  a  nullity.  [Blackburn,  J. 
— I  do  not  see  how  his  proceeding  is  without  jurisdic- 
tion.] It  is  the  same  as  though  he  had  refused  to 
allow  him  the  assistance  of  an  attorney.  [Blackburn, 
J. — He  may  have  exercised  an  improper  discretion, 
hut  I  cannot  see  the  want  of  jurisdiction.  Cock- 
burn,  C.J. — If  the  justice  had  heard  the  case  at 
that  early  hour  to  prevent  the  deft,  from  having  legal 
assistance,  that  might  be  a  ground  for  a  criminal  infor- 
mation against  him.]  Under  the  circumstances  it  was 
utterly  impossible  that  the  deft,  could  have  legal  assist- 
ance. [Cockbubn,  C.J. — The  magistrate  must  have 
a  discretion  as  to  adjourning.  This  act  does  not  put  the 
right  in  such  a  case  higher  than  that  of  a  prisoner  tried 
for  a  felony.  Suppose  a  prisoner  in  the  dock  says  he 
wants  counsel  and  attorney.  It  may  be  very  proper  to 
postpone  his  trial,  but  you  cannot  say  that  if 
the  judge  chooses  to  try  him  at  once  he  has 
ao  jurisdiction.]  The  Act  says,  "shall  be  admitted 
to  make  his  full  answer  and  defence  by  counsel  or  | 


attorney.1'  [Cockbubn,  C.  J. — Under  the  old 
law  parties  were  not  entitled  to  the  assistance  of 
counsel  or  attorney,  but  the  present  Act  alters  that, 
but  only  says  that  he  shall  be  entitled  to  have  such 
assistance.  It  does  not  give  him  an  absolute  right  to 
»n  adjournment  for  the  purpose  of  obtaining  such  assist- 
ance ;  he  has  an  absolute  right  if  he  can  obtain  such 
assistance]  To  prevent  a  man  from  getting  an 
attorney  is  the  same  thing  as  refusing  to  hear  an  at- 
torney. Thirdly,  the  justice  had  no  jurisdiction  to  try 
all  the  parties  together  in  a  lump,  for  he  thereby  de- 
prived each  of  the  evidence  of  the  others.  [Crompton, 
J. — I  suppose  there  were  several  convictions.]  Yes ; 
but  all  the  defts.  were  taken  together.  [Blackburn, 
J. — 1  suppose  it  was  precisely  the  same  case  against 
each  one?]  Yes;  but  each  had  a  right  to  be  tried 
separately.  [Blackburn,  J. — No  objection  seems  to 
have  been  raised  at  the  time  to  such  a  proceeding.] 
Fourthly,  the  adjudication  is  bad,  as  it  abates  wages 
already  due,  whereas  the  justice  had  a  right  to  order 
the  abatement  only  of  wsges  to  become  due. 

Cockbubn,  C.J.— -I  think  you  are  entitled  to  a  rule 
upon  the  first  point.  As  regards  the  second  point, 
with  reference  to  the  refusal  to  adjourn,  I  think  there 
should  be  no  rule  upon  that.  The  intention  of  the 
statute  was,  that  it  should  not  be  in  the  power  of  the 
justices  to  refuse  a  party  legal  assistance  upon  a  sum- 
mary hearing  when  be  desired  it;  but  when  the  matter 
resolves  itself  into  a  question  of  adjournment,  I  think 
that,  though  it  would  have  been  proper  for  the  justice 
to  have  adjourned  under  the  circumstances,  yet  the 
statute  does  not  touch  his  discretionary  power  upon  the 
subject.  I  think,  also,  that  there  should  be  no  rule 
upon  the  ground  of  all  the  parties  being  tried  at  once. 
That  proceeding  was  not  intended  to  deprive  each  of 
the  testimony  of  the  others,  but  was  thought^  to  be  a 
convenient  method  of  disposing  of  the  whole 'matter; 
and  it  does  not  appear  that  it  was  objected  to.  Then  as 
to  the  adjudication  of  the  justice  with  regard  to  the 
abatement  of  the  wages.  I  think  the  statute  applies 
equally  to  wages  already  due  as  to  wages  to  become 
due. 

Crompton,  J.— I  am  of  the  same  opinion.  This 
court  <)o*s  not  interfere  with  every  irregularity  of 
justices.  We  quash  their  proceedings  when  they 
have  acted  without  jurisdiction,  but  we  do  not  interfere 
where  they  have  exercised  a  discretion.  As  regards 
the  trying  of  all  these  people  together,  that  does  not 
show  a  want  of  jurisdiction.  It  was  thought  to  be 
more  convenient  to  do  so,  and  there  was  no  application 
that  each  should  be  taken  separately.  I  think  also 
there  is  nothing  in  the  objection  as  to  the  abatement  of 
the  wsges.  The  rule  will  go,  therefore,  only  on  the 
first  ground. 

Blackburn,  J.— I  am  of  the  same  opinion.  As 
regards  the  second  ground,  it  is  impossible  to  say  that 
in  every  case  in  which  an  adjournment  is  required  on 
account  of  the  party  desiring  the  assistance  of  an 
attorney  it  should  be  granted ;  many  cases  may  arise 
in  which  it  would  be  very  proper  for  the  justice  to 
refuse  it.  In  the  present  case,  it  seems  to  me  that  the 
justice  refused  an  adjournment  when  he  should  have 
granted  it,  but  that  does  not  go  to  his  jurisdiction. 
Rule  nisi  upon  thejhnt  ground  only.  Refused  as 
to  others,  

Saturday,  Jan.  18. 

Thb  Vestry  of  St.  Luke,  Middlesex  (apps.)  and 
Thomas  Lewis  Creep.) 

Metropolis  Local  Management  Act  1854 — Authority 
of  heat  board  to  require  a  water-closet  to  be  pro- 
vided in  lieu  of  a  privy. 

By  sect,  81  of  the  18  £  19  Vict,  c  120  {Metropolis 
Local  Management  Act  1854),  it  is  enacted  that  \f 
it  appears  to  the  vestry  or  district  board  thai  any 
house  it  without  a  sufficient  water-closet  or  privy 
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and  ashpit,  they  nay  require  the  owner  or  occupier 
to  provide  a  sufficient  water-closet  or  privy  and 
ashpit,  or  either  of  them,  as  the  case  may  require : 
Hcid,  that  the  vestry  or  district  board  were  authorised 
under  the  foregoing  section  to  require  a  water-closet 
to  be  provided  in  lieu  of  a  privy, 
This  was  a  case  stated  under  the  20  &  21  Vict  c.  43. 
It  appeared  that  the  reap,  is  the  owaer  of  four  houses 
in  John's-place,  Great  Arthur-street,  which  is  a  court 
in  the  parish  of  St.  Luke,  and  which   was    erected 
before  the  passing  of  the  Metropolis  Local  Management 
Act  1864  (1 8  &  19  Vict  c  120).    These  houses  have 
attached  to  them  two  privies.      Early  in  the  spring  of 
I860  the  vestry,  in  consequence  of  some  complaints 
respecting  the  condition  of  these  privies,  served  upon 
Mr.  Lewis  a  notice  to  do  certain  works,  which  he  com- 
plied with  so  far  as  to  fix  pans  to  the  closets,  but  not 
in  providing  water  supply.     On  the  14th  July  1860  a 
notice  was  served  upon  him  by  the  surveyor  of  the 
perish  that  he  intended  to  inspect  the  drains,  water- 
closet,  privies,  cesspools  and  water  supply  apparatus, 
and  to  cause  the  ground  to  be  opened  in  such  place  or 
manner  as  might  be  necessary,  &c.    Accordingly  he 
attended  and  opened  the  drains  passing  under  the  footway 
pavement,  and  connecting  the  privies  with  the  sewer, 
which  wars  found  to  be  choked  and  blocked  up ;  these 
drains  he  cleansed  and  put  in  order  at  the  expense  of  the 
vestry.    The  vestry  then  served  a  further  notice  upon 
the  rasp,  requiring  him  to  provide  water  supply  to 
the  two  closets  in  John's-place,  Arthur-street,  within 
twenty-eight  days  from  the  date  thereof,  to  the  satis- 
faction of  the  vestry,  and  that  if  he  refused  or  neglected 
the  vestry  would,  at  the  expiration  of  the  said  period, 
cense  the  same  to  be  constructed,  &C    No  attention 
having    been   paid    to  this  notice,  a  further  notice 
was  served   upon    him,    that  at  the   expiration  of 
twenty-lour  hours  the  vestry  would,  by  their  surveyor, 
agents  and  workmen,  enter  the  said  premises  and  proceed 
to  amend  and  reinstate  the  drainage  of  the  privies 
there,  to  clean,  empty  and  destroy  the  cesspools,  and 
provide  all  such  pans  and  traps,  water  supply,  and 
water  supply  apparatus,  pipes  and  cisterns,  as  to  the 
■aid  vestry  or  their  surveyor  might  appear  proper  and 
requisite,  oYc.     In  pursuance  of  this  notice  the  vestry, 
on  the  1st  Deo.  1860,  entered  upon  the  premises  and 
fixed  a  cistern  upon  the  roof  of  the  privies,  removing 
the  roof  and  also  three  courses  of  brickwork  of  the 
upper   side    or-  pitch    thereof    for  the   purpose   of 
procuring  a   level  base   for  the   cistern  ;    the   roof 
was    not  replaced,    bnt    the     lower   part   of     the 
cistern  formed  a  new  roof.    They  also  fitted  the  neces- 
sary plumbers'  work  for  connecting  the  cistern  with  the 
pipes  of  the  water  company,  and  also  the  pipes  con- 
necting the  cistern  with  the  pans  of  the  closets,  and 
they  also  fixed  new  seats  in  the  privies  at  «n  expense 
to  the  vestry  of  12/.  10s.     The  surveyor  to  the  vestry 
and  the  sewers'  contractor  likewise  proved  that,  at  the 
time  of  their  entering  upon  the  premises  to  do  the 
works,  the  pans  of  both  the  privies  were  filled  and 
choked  up  with  filth,  and  that  the  seats  and  floor  were 
covered  with  filth  in  consequence  of  the  want  of  water 
supply.    The  works  having  been  oompleted,  the  vestry 
took  out  a  summons  against  the  reap,  to  appear  before 
one  of  the  metropolitan  police  magistrates  at  Clerken- 
well,  to  show  cause  why  an  order  should  not  be  made 
under  the  provisions  of  the  Metropoli  i  Local  Manage- 
ment Act  1854,  requiring  him  te  pay  to  the  vestry  of 
the  said  parish  of  St  Luke,  Middlesex,  the  sum  of 
12/.  10*.,  being  the  expense  above  referred  to.     At  the 
hiring  the  magistrate  was  of  opinion  that  the  above- 
mentioned  statute  contains  no  power  to  the  vestry 
to  oonvert  a  privy  into  a  water-closet  by  providing 
water  supply  thereto,  as  had  been  done  in  this  in- 
stance, but  that  if  the  privy  already  established  was 
not  sufficient,  the  vestry  should  have  required  the  resp. 
to  have  made  it  so,  and  on  his  default  the  vestry  were 


empowered  to  make  it  sufficient  under  the  authority  of 
the  81st  section  by  doing  such  works  ss  the  case  re- 
quired, and  then  to  have  recovered  from  the  reap,  the 
expenses  incurred  by  them  in  so  doing. 

By  sect  81  of  the  18  &  19  Vict  c  120  (Metropolis 
Local  Management  Act  1854),  after  providing  for 
houses  to  be  built  after  the  passing  of  the  Act,  it  is 
enacted  that  "  if  at  any  time  it  appear  to  the  vestry  or 
district  board  of  such  parish  or  district,  that  an y  bouse 
in  any  such  parish  or  district,  whether  built  before  or 
after  the  commencement  of  this  Act  is  without  a  suffi- 
cient water-closet  er  privy  and  ashpit  furnished  with 
proper  doors  and  coverings,  and  with  other  apparatus 
and  works  as  aforesaid,  the  vestry  or  district  board  shsll^ 
in  case  the  same  can  be  provided  without  dishirhing  any 
building,  give  notice  in  writing  to  the  owner  or  occupier 
of  such  house  requiring  him  forthwith,  or  within  such 
reasonable  time  as  shall  be  specified  in  such  nonce,  to 
provide  a  sufficient  water-closet  or  privy  and  ashpit  s» 
furnished  as  aforesaid,  or  either  of  them  as  the  case  u»y 
require,  and  if  such  notice  be  not  complied  with  it  shall  be 
lawful  for  the  vestry  or  district  board  te  cause  to  be 
constructed  a  sufficient  water-closet  or  privy  and  ash- 
pit, or  either  of  them,  m  do  such  other  works  as  the 
case  may  require,  and  to  recover  the  expenses  mcsrrei 
by  them  in  so  doing  from  the  owner  of  such  house  in 
manner  hereinafter,  provided.  Provided  always,  tbst 
where  a  water-closet  or  privy  has  been  and  is  used  in- 
common  by  the  inmates  of  two  or  more  houses,  or  if,. 
in  the  opinion  of  the  vestry  or  district  board,  a  water- 
closet  or  privy  may  be  so  used,  they  need  not  require 
the  same  to  be  provided  for  each  house.*' 

Boviil,  Q.C.  appeared  for  the  apps.,  and  contended 
that  the  magistrate  ought  to  have  made  an  order,  for 
that  the  vestry  were  right  in  requiring  the  privy  to  be 
converted  into  a  water-closet 

The  Court  called  upon  Beasley  to  support  the 
decision  of  the  magistrate,  and  he  contended  that, 
there  having  been  a  privy,  the  vestry  could  not 
require  a  water-closet  to  be  constructed,  their  powers 
under  the  second  branch  of  the  81st  ssettea  sot 
extending  to  -converting  the  one  into  the  ether,  sad 
that  they  could  only  have  required  in  the  present  east 
a  proper  privy  to  have  been  constructed :  (Tinkler  v. 
The  Board  of  Works  of  Wandsworth,  27  L.  J.  MS, 
Ch.  [Wightmak,  J. —  In  that  case  then  was  a 
general  order.]  There  is  nothing  to  shew  that  nut 
privy  might  not,  by  a  proper  cleansing,  have  been 
made  sufficient  The  section  also  only  Gives  then 
power  to  make  an  alteration  '•  without  disturbing  soy 
building."  Here  there  was  a  considerable  disturbance. 
[Cromitov,  J, — There  must  always  to  some  extent 
be  a  disturbance.  The  works  cannot  be  done  without] 
CocitBuas,  CJ-— I  am  of  opinion  that  the  decision 
was  erroneous.  The  question  is,  whether  the  81* 
section  authorises  the  vestry  or  district  board,  when 
there  is  an  insufficient  privy,  to  order  that  a  water- 
closet  shall  be  constructed  in  its  stead  ?  It  has  been 
argued  that,  where  there  is  a  privy,  the  local  autho- 
rity can  only  order  that  privy  to  be  made  effective,  sad 
that  they  naive  no  power  to  order  a  water-closet  to  be 
substituted ;  but  I  do  not  think  that  that  is  the  mew- 
ing of  the  section.  The  power  is  given  in  the  alter- 
native to  order  a  sufficient  water-closet  or  privy  te  be 
provided  as  the  case  may  require.  And  this  seems  te 
be  a  very  necessary  authority,  because  it  may  be  tbst 
a  privy  could  not  be  so  altered  as  to  meet  the  necessities 
of  the  case;  it  may  be  impossible  to  keep  it  free  from 
an  accumulation  of  filth,  and  the  only  remedy  jnigfat 
be  the  having  of  a  flow  of  water  so  as  to  get  rid  of  me 
nuisance.  They  certainly  ought  to  have  such  power, 
and  I  am  of  opinion  that  the  81st  section  has  gives  it 
to  them. 
Wiohtmah  and  Cromfton,  JJ.  concurred. 
Judgment  for  the  apps. ;  ease  to  go  booh 
opinion  of  the  court. 
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Monday,  Jan.  20. 

Beo.  o.  Allbn. 

Criminal  prosecution — Entering  a  nolle  prosequi  on 

the  part  of  the  Crown — Jurisdiction. 

Where,  in  an  indictment  for  perjury,  the  Attorney- 
General  enters  a  nolle  prosequi  on  the  part  of  the 
Crown,  he  does  so  on  his  own  responsibility,  and  this 
court  will  not  interfere. 

J.  J.  Powell  moved  for  a  role  calling  on  the  deft,  in 
this  case,  William  Allen,  to  show  cause  why  the  prose- 
cutor, Francis  James  Gregory,  should  not  be  at  liberty 
to  proceed  to  the  trial  of  two  indictments  for  perjury 
which  had  been  fonnd  against  the  deft,  at  the  Central 
Criminal  Court,  and  had  since  removed  into  this  court 
by  certiorari. 

It  appeared  that  Gregory,  the  prosecutor,  had 
formerly  been  an  out-door  officer  of  the  Customs,  and  in 
the  month  of  Sept.  1860  a  charge  was  brought  against 
him  by  Allen,  the  deft.,  for  stealing  spirits  in  con- 
junction with  him  (Allen)  the  informer.  The  case 
was  fully  investigated  before  Mr.  Gray,  a  commissioner 
of  Customs,  and  upon  that  occasion  Allen  stated  that 
the  offence  was  committed  on  the  1  lth  Nov.  1859. 
On  Gregory  being  called  on  for  his  defence,  he  re- 
quested that  time  might  be  allowed  him  to  produce  his 
witnesses,  and  the  oase  was  thereupon  adjourned  for 
that  purpose  until  the  18th  Sept.  A  book  was 
kept  at  the  Custom-bouse,  in  which  was  entered 
the  manner  in  which  the  oit-door  officers  were 
employed,  with  the  statement  of  the  time  and 
the  duties  in  which  they  were  occupied,  and 
Gregory  applied  for  permission  to  inspect  this 
hook,  to  trace  bis  occupation  on  the  day  and  at  the 
time  alleged,  bnt  he  was  refused,  though  he  now 
stated  in  his  affidavit  that  he  had  been  informed 
that  Allen  had  in  the  interval  between  the  hearings 
before  the  commissioner  applied  for  and  been  per- 
misted  to  inspeet  the  book.  When  the  inquiry  wss 
resumed  before  the  commissioner  on  the  18th  Sept. 
Allen  repeated  his  previous  statement,  and  swore 
that  what  he  had  then  deposed  wss  correct,  except  as 
to  the  date  on  which  the  alleged  offence  was  com- 
mitted, which  he  said  ought  to  have  been  the  18th 
April  1860,  instead  of  the  11th  Nov.  1859. 

Witnesses  were  then  examined  on  both  sides,  and 
in  the  end  the  deft,  and  ten  others  were  dismissed 
from  their  employment  by  the  Commissioner  of 
Customs. 

Gregory  and  the  ten  others  had  who  been  so 
dismissed  then  memoralised  the  Board  of  Customs, 
and  prayed  that  they  might  be  indicted,  and  so 
have  the  charge  tried  before  a  jury,  but  that  applica- 
tion was  refused. 

On  the  18th  Sept.  the  parties  went  before 
the  Lord  Mayor  at  Guildhall,  and  made  a  charge 
of  perjury  against  Allen.  The  Solicitor  of  the  Customs 
appeared,  and  defended  Allen,  and  in  consequence  of 
some  discrepancy  in  the  evidence  of  a  boy  called  as 
one  of  the  witnesses  for  the  prosecution,  the 
Lord  Mayor  said  he  thought  it  very  improbable 
that  a  jury  would  convict,  and  refused  to  commit  the 
accused.  Gregory  and  the  other  ten  men  then  pro- 
ceeded to  prefer  an  indictment  against  Allen,  and 
eventually  true  bills  were  founds  on  two  indictments  at 
the  Central  Criminal  Court,  and  the  deft.  Allen  was 
taken  into  custody  and  brought  before  the  Lord  Mayor ; 
he  was  again  represented  by  the  Solicitor  for  the  Cus- 
toms, and  ultimately  was  discharged  on  his  own  recog- 
nisances. The  indictments  were  then  moved  into  this 
court  by  certiorari ;  but  when  a  rule  was  applied  for 
the  deft,  to  come  in  and  plead,  it  was  discovered  he  had 
not  entered  into  any  recognisances,  but  that  the  Attor- 
ney-General bad  entered  a  nolle  prosequi.  [Cock- 
burn,  C.J. — Upon  what  ground  do  you  ask  us  to 
interfere  with  the  undoubted  right  of  the  Attorney- 


General  to  enter  a  nolle  prosequi  f]  Upon  the  ground 
that  the  Attorney-General  had  acted  on  an  ex  parte 
application.  The  Attorney-General  has  no  power  to 
enter  a  nolle  prosequi  without  calling  before  him  and 
hearing  all  the  parties.  [Cockburn,  C.  J.— If  it  be 
shown  to  the  Attorney-General  that  he  has  been  mis- 
led, no  doubt  he  will  set  the  matter  right.  Black- 
burn, J. — It  will  be  difficult  to  show  that  this  court 
has  power  to  interfere  with  the  prerogative  power  of 
the  Crown  as  exercised  by  the  Attorney-General.] 
The  course  adopted  in  this  case  is  contrary  to  the 
ordinary  practice:  (Crown  Circuit  Companion,  22; 
2  Gude's  Crown  Practice,  550.)  [Cromfton, 
J.  —  Do  you  say  that  the  Crown  could  not 
pardon  without  an  inquiry?  The  authorities  you 
refer  to  mean  to  say  that  the  prosecutor  can- 
not enter  a  nolle  prosequi  without  the  Attorney- 
General,  for  fear  of  collusion  and  the  compounding  of 
felony.  Cockburn,  C.  J.— There  is  nothing  to  pre- 
vent the  Attorney-General  entering  a  nolle  prosequi 
toties  quoties.  The  Attorney-General  is  the  great 
public  prosecutor  for  the  State,  who  ought  to  be  at 
liberty  to  act  upon  his  own  sense  of  public  duty.  Do 
you  find  any  case  in  which  the  court  interfered  after 
the  Attorney-General  had  entered  a  nolle  prosequi  t } 
There  is  no  direct  authority ;  but  it  is  contended  that 
this  nolle  prosequi  has  been  entered  irregularly :  (&  v. 
Evelyn,  Trin.  Vac.  1820.)  Then,  assuming  that  the 
Attorney-General  has  such  a  power,  still  a  nolle  pro- 
sequi is  only  a  temporary  proceeding,  and  this  court 
may  order  the  proceedings  to  continue  without  a  fresh 
indictment ;  although  it  is  a  stay,  the  indictmeBt  ia 
not  quashed,  and  a  prosecution  may  be  continued  on 
it:  (Goddardv.  Smith,  6  Mod.  Rep.  262;  Slretton 
and  Tayler's  case,  Leonard's  Rep.  119;  R.  v.  kidpeth 
10  Mod.  Rep.  152.) 

Cockburn,  C.  J. — I  am  of  opinion  that  in  this  case 
there  should  be  no  rule.  It  is  the  undoubted  right  and 
power  of  the  Attorney-General,  as  the  representative  of 
the  Crown  in  matters  of  criminal  law,  to  enter  a  nolle 
prosequi,  and  thereby  at  once  to  stay  proceedings  in  a 
criminal  suit  or  information :  and  no  instance  has  been 
cited,  nor  can  any  be  found,  in  which  the  court,  after  a 
nolle  prosequi  had  been  entered  by  the  Attorney- 
General,  has  taken  upon  itself  to  direct  such  proceedings 
to  be  prosecuted.  Even  if  this  court  should  do  so, 
there  is  nothing  to  prevent  the  Attorney-General  from 
entering  a  nolle  prosequi  toties  quoties.  It  is  not  foe 
this  court  to  create  a  precedent  of  this  sort  where  none 
before  existed — a  precedent  contrary  to  the  under- 
standing of  the  profession,  and  one  that  would  bo 
fraught  with  public  mischief.  Under  ordinary  circum- 
stances, no  doubt,  the  Attorney-General  would  act  wisely 
in  calling  the  prosecutors  before  him  before  he  proceeded 
to  enter  a  nolle  prosequi ;  but  there  may  be  particular 
circumstanoes  in  which,  from  the  knowledge  of  the 
facts,  or  the  particular  nature  of  the  charge,  the 
Attorney-General  might  think  it  necessary  to  enter  a 
nolle  prosequi  without  adopting  that  course.  It  cannot 
be  contended  for  one  moment  that  there  can  have  been 
any  abuse  exercised  by  one  whose  functions  are  of  ao 
higbly  a  responsible  character ;  but  if  there  had  been — 
and  1  only  put  it  hypothetically — the  remedy  is  not  by 
an  application  to  this  court  to  interfere  by  the 
exercise  of  its  undoubted  power  and  prerogative,  but 
to  hold  him  responsible  before  the  High  Court  of  Par- 
liament. I  am  not  at  all  disposed  to  establish  a  pre- 
cedent in  such  a  case,  aud  I  think  therefore  there 
should  be  no  rule. 

Crompton,  J. — I  am  of  the  same  opinion.  I 
think  we  have  no  power  to  do  what  is  now  asked  of 
us,  and  I  think  we  ought  not  to  interfere  with  the  un- 
doubted power  of  the  Crown  vested  in  the  Attorney- 
General.  There  is  nothing  in  the  present  case  to  take 
it  out  of  the  general  rule.  1  think  the  Attorney- 
General  can  interfere  in  any  public  prosecution  when- 
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ever  he  pleases,  and  all  the  cases  referred  to  are  clearly 
distinguishable  from  such  an  one  as  this. 

Blackburn,  J. — I  am  of  the  same  opinion.  This 
particular  branch  of  the  prerogative  is  entrusted  to  the 
Attorney-General,  who,  on  his  own  responsibility, 
determines  whether  the  prosecution  shall  go  on  or  not. 

Mellor,  J.  concurred.         Application  refused. 

Ex  parte  The  Local  Board  of  Leamington. 

Information  before  justice*  by  local  board  of  health — 

Attendance  of  clerk  to  local  board  at  hearing. 

H.  Lloyd  moved  for  a  rule  to  show  cause  why  the 
justices  of  Leamington  should  not  hear  certain  infor- 
mations which  had  been  laid  by  the  Leamington  Local 
Board  of  Health  without  requiring  the  attendance  of 
the  clerk  to  the  board.  It  appeared  that  the  justices 
were  of  opinion  that  the  clerk  of  the  board  of  health 
was  the  real  informant,  and  they  therefore  refused  to 
hear  any  information  unless  he  were  present.  Many 
of  these  informations,  it  was  alleged,  involved  only 
matters  of  administration  and  police,  and  the  local 
board  had  intrusted  all  such  to  the  inspector  of  police, 
who  fully  understood  all  about  them.  In  many  of  such 
cases  the  clerk  had  personally  no  knowledge,  the  board 
was  the  real  informant,  and  their  clerk  only  represented 
them  for  certain  purposes :  (11  &  12  Vict,  c  63,  s.  133.) 
[Cockburn,  C.  J. — He  must  either  go  himself  or  send 
some  one  properly  qualified.  Crouton,  J. — I  don't 
know  that  there  is  anything  that  actually  requires  it, 
but  it  is  very  reasonable  to  require  the  attendance 
either  of  the  informant  or  of  his  attorney  or  counsel  to 
assist  the  justices  in  the  construction  of  these  very 
difficult  Acts  of  Parliament.  Cockburn,  C.  J. — I 
see  no  objection  to  the  police  superintendent  attending 
if  the  justices  think  fit  to  hear  him,  but  yon  ask  us  to 
compel  the  justices  to  hear  him.]  If  such  an  opinion 
of  the  court  could  be  conveyed  to  them  it  might  be 
sufficient,  but  they  seem  to  have  assumed  that  they 
had  no  option,  that  there  was  a  general  enactment 
which  bound  them  to  require  the  attendance  of  the 
informant ;  frequently  the  cases  come  more  particularly 
under  the  coguisanc«  of  the  police'  and  in  the  instance 
in  question  the  clerk  was  performing  other  duties  in 
connection  with  the  board  elsewhere. 

By  the  Court  :  Rule  refused. 

Ex  parte  Woolrich. 
Fiiendly  society — Dispute  not  provided  for  by  rules — 

Expulsion — Jurisdiction — 18  <f  19  Vict.  c.  63. 
Where  a  member  of  a  friendly  society  was  expelled 

fur  an  offence  not  within  its  rules,  this  court  refused 

to  interfere  by  mandamus,  being  of  opinion  that  the 

County  Court  had  jurisdiction  to  hear  and  determine 

the  ease. 

J.  E.  Davis  moved  for  a  rule  to  show  cause  why  a 
snandamus  should  not  issue,  calling  on  the  trustees  of 
the  Loyal  Kelson  Lodge,  a  friendly  society,  held  at 
Woodside,  Worcestershire,  to  show  cause  why  one 
Woolrich  should  not  be  reitiotated  a  member  of  the 
society.  It  appeared  that  the  applicant  had  been  a 
member  of  the  society  for  twenty  years  ;  that  in  1860 
he  became  blind  and  entitled  to  full  pay  for  six  months, 
and  after  that  period  to  half-pay.  The  half- pay  con- 
tinued till  August  last,  and  on  his  making  an  appli- 
cation subsequently  for  a  payment  of  his  half-pay  then 
due,  he  was  told  that  his  daughter  had  received  one 
week's  payment  too  much,  and  that  he  had  been  struck 
off  the  books  a*  a  member  and  would  receive  no  more. 

The  rules  of  the  society  were  enrolled  in  1857,  sub- 
sequent to  the  stat  18  &  19  Vict  c.  63.  By  rule  16 
disputes  were  to  be  referred  to  a  committee,  and  after- 
wards, in  case  of  the  dispute  continuing,  to  a  special 
committee,  and  he  was  told  that  this  had  been 
dune,  and  that  the  committees  had  decided  that  his 
name  would  bo  erased  from  the  list ;  but  there  was  no 
rule  applicable  to  the  present  case.     An  amplication  | 


had  been  made  to  the  registrar  of  the  County  Court  to 
issue  a  summons,  and  he  had  expressed  an  opinion 
that  the  County  Court  had  no  jurisdiction,  and  that 
the  18  &  19  Vict  c  63,  had  failed  to  vest  in  the 
judges  of  the  County  Court  the  jurisdiction  formerly 
vested  in  justices  of  the  peace.  It  is  said  that  the 
County  Court  has  no  jurisdiction,  because  rule  16 
provides  another  tribunal — first,  a  private  committee, 
and  then  another  and  more  formal  committee ;  and  the 
society  say  they  have  referred  the  case  to  these  com- 
mittees, who  have  heard  the  case  and  determined  it 
against  the  applicant,  and  expelled  him ;  but  he  has 
never  had  an  opportunity  of  defending  himself,  and 
none  of  the  rules  refer  to  a  case  like  the  present 
[Blackburn,  J. — In  any  case  you  must  go  to  some 
other  tribunal  than  this.  Sect  40  of  18  &  19 
Vict  c  63,  provides  for  the  determination  of  dis- 
putes according  to  the  rules  of  the  society,  and 
sect  41,  for  such  cases  as  are  to  be  deter- 
mined by  the  County  Court]  But  if  this  be  sneh 
a  dispute  as  is  neither  within  the  rules,  or  within 
those  cases  cognisable  by  the  County  Court,  the  court 
can  interfere.  Sect  42  directs  how  the  orders  of  a 
County  Court  are  to  be  enforced,  and  provides  for  the 
removal  of  orders  by  certiorari*  [Cromfton,  J.— Is 
not  the  expelling  a  man  pointed  to  by  that  section  ?] 
It  would  be  sufficient  for  the  applicant  that  the  County 
Court  should  act,  and  the  expression  of  opinion  by  this 
couit  that  it  should  do  so  would  probably  be  sufficient? 
[Cockburn,  C.J. — You  must  not  take  such  an  ex- 
pression as  my  opinion.  I  doubt  very  much  whether 
the  County  Court  has  jurisdiction  ;  if  the  man  is  no 
longer  a  member  it  is  a  great  question  whether  the  esse 
is  one  for  them  to  try.]  Under  one  of  the  old  Acts  of 
Geo.  3,  members  excluded  might  apply  to  the  County 
Court. 

Cockburn,  C.J.  (a)— It  may  be  a  question  whether 
this  expulsion  is  not  altogether  idle  and  vain,  and 
whether  under  rule  16  there  has  been  any  expulsion. 
My  learned  brothers  think  an  application  might  be 
made  to  the  County  Court,  and  that  therefore  we 
have  no  jurisdiction.         Rule  refused. 

Jan.  18  and  22. 
Reg.  v.  The  Churchwardens  and  Overseers  of 

St.  Mart  Arches,  Exeter. 
Poor-law —  Unemancipated  child— Settlement  ofparenU 
— Status  of  irremovability. 

An  unemancipated  child  has  the  settlement  of  it* 
parents,  and  as  that  settlement  changes  so  does  tk 
settlement  of  such  child. 

The  father  of  a  pauper  lunatic,  whose  parish  of 
settlement  was  A.,  acquired  the  status  ofirremovabiluy 
by  a  residence  in  B.,  and  died  leaving  a  widow  and 
a  daughter  (the  said  pauper),  who,  though  men 
than  thirty  years  of  age,  was  unemancipated  oj 
reason  of  continued  ill-health.  After  his  death  k 
1858,  the  said  daughter  was  received  into  As  work- 
house of  B.,  and  whilst  there  her  mother  lost  the 
status  of  irremovability  from  JR.,  which  she  had 
acquired  through  her  husband,  by  removing  to  C 
After  such  removal  of  the  pauper's  mother,  the  said 
pauper  was  sent  to  the  county  lunatic  asylum  as  a 
lunatic  pauper,  and  an  order  of  maintenance  was 
made  upon  the  parish  ofA.,being  her  fathers  parish 
of  settlement,  her  mother  having  acquired  no  other 
settlement  than  that  obtained  through  her  husband: 

Held,  dial  the  mother  of  the  pauper  having  lost  her 
status  of  irremovability  from  B.,  the  pauper  hmatk 
lost  it  also,  and  that  the  order  of  maintenance  wot 
properly  made  upon  A. 
This  was  a  case  stated  by  the  Lancashire  quarter 

sessions,  upon  an  appeal  by  the  parish  officers  of  St 


(a)  before  Cockburn,  G.  J.,  Cromptoa,    Blackburn  sad 
Melior,  JJ. 
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Q.  B.] 


Whittle  v.  Frankland. 


[Q.  B. 


Jlary  Arches,  Exeter,  Against  an  order  made  upon 
them   at  the  instance  of  the  guardians  of  the  poor  of 
'the  township  of  Manchester,  adjudging  the  last  place  of 
settlement  of  Ann  Cambridge,  a  lunatic  pauper,  to  be 
in  the  said  parish  of  St.  Mary  Arches,  Exeter,  and  order- 
ing the  parish  officers  of  such  parish  to  pay  certain  sums 
-of  money  for  the  lodging,  maintenance,  etc  of  such  lunatic 
pauper.      It   appeared  th»t  the  place  of  settlement 
-of  David  Cambridge,  the  father  of  the  pauper  lunatic, 
was  in  the  appellant  parish  of  St  Mary  Arches,  Exeter, 
■and  that  on  the  3rd  Oct.  1827  he  was  married  to  one 
Elizabeth  Trapnell;  that  the  pauper  lunatic  is  the 
legitimate  unmarried  daughter  of  the  said  David  Cam- 
bridge and  his  said  wife,  and  was  born  on  the  16th 
Aug.  1829,  and  that  she  has  never  been  emancipated, 
not  having  been  able  at  any  time,  owing  to  ill-health, 
to  provide    for    or  take    care  of  herself;    that  for 
twenty-four  years,  namely,  from  July  1832  to  July 
1856,  the  pauper  lunatic  and  her  parents  resided  to- 
gether continually  iu  the  respondent  township  (Man- 
chester);   that  upon  the  23rd  July    1856   the  said 
David  Cambridge  died ;  that  after  his  death  the  pauper 
innatic  and  her  mother  continued  to  reside  together  in 
the  respondent  township  until  the  mouth  of  Oct  1858, 
when  the  pauper  lunatic  was  sent  from  her  said  place 
of  abode  by  the  guardians  of  the  poor  into  the  Cheet- 
ham-bill  workhouse,  the  said  workhouse  being  a  work- 
house of  and  for  and  situate  within  the  said  township 
of  Manchester ;  that  she  remained  there  until  the  24th 
Jan.  1860;  that  in  the  month  of  Dec  1859,  and  whilst 
the  pauper  lunatic  was  in  the  said  workhouse,  her 
mother  (who  continued  to  be  the  widow  of  the  said 
X>avid  Cambridge)  removed  from  the  said  township  of 
Manchester  to  and  went  to  reside  in  the  township  of 
Chorlton-upon-Medlock,  in  the  said  county,  in  which 
latter  township  she  has  ever  since  continued  to  reside, 
not  having  during  her  widowhood  acquired  any  settle- 
ment in  her  own  right ;  that  from  the  24th  Jan.  1860 
the  said  Ann  Cambridge  was  a  pauper  lunatic,  and 
was,  pursuant  to  the  statutes  in  that  behalf,  sent  from 
the  said  workhcuse  where  she  was  then  residing,  to  the 
county   lunatic  asylum,  situate  at  Prestwich,  in  the 
-said  county,  and  being  a  lunatic  asylum  for  the  said 
•county,    where  she  remained   until    the  25th   April 
1860,  when  she  was  discharged,  and  sent  to  reside 
with  her  mother  in  the  said  township  of  Chorlton- 
npon-Medlock.      At     the     hearing    of   the    appeal, 
it    was     contended,    on     the     part    of    the   apps., 
that,  under  the  circumstances,  the  said  order  ought 
not  to  have  been  made,  inasmuch  as  the  pauper  lunatic 
was,  at  the  time  of  being  conveyed  to  the  said  county 
lunatic  asylum  at  Prestwich,  exempt  from  removal  to 
the  parish  of  her  settlement  by  reason  of  some  pro- 
vision in  the  9  &  10  Vict.c  66,  and  the  11  &  12  Vict 
c  111.     It  was  contended,  on  the  part  of  the  reaps., 
that  the  said  order  was  rightly  made,  inasmuch  as  the 
pauper  lunatic,  when  conveyed  to  the  said    county 
.asylum,  was  not  exempt  from  removal  to  the  parish 
of     her  settlement  under  the  said  statutes.      The 
question  for  this  court  was,  whether  the  pauper  lunatic 
was  or  was  not,  at  the  time  of  her  being  conveyed  to  the 
said  county  lunatic  asylum,  exempt  from  removal  to  the 
parish  of  her  settlement.     If  the  question  be  answered 
in  the  affirmative,  the  order  is  to  be  quashed ;  if  in  the 
negative  the  order  is  to  be  confirmed. 

The  11  &  12  Vict  c  111,  s.  1,  repeals  the  proviso  of 
the  9  &  10  Vict,  c  66,  and  enacts  the  following 
one  instead: — **  Provided  always,  that  whenever  any 
person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and 
children  should  be  removable  from  any  parish  or  place 
from  which  he  or  she  would  be  removable  notwith- 
standing any  provisions  of  the  said  recited  Act,  and 
should  not  be  removable  from  any  parish  or  place  from 
which  he  or  she  would  not  be  removable  by  reason  of 
snj  provision  in  the  said  recited  Act." 


Wheeler,  Serjt  and  West  appeared  in  support  of  the 
order  of  sessions,  and  contended  that,   as  the  pauper 
lunatic  was  unemancipated,  she  would  follow  the  settle- 
ment of  her  surviving  parent  (her  mother),  who  having 
lost  her  status  of  irremovability  in  Manchester,  would 
have  been  liable  to  have  been  removed,  to   the   app. 
parish,  which  was  her  husband's  parish  of  settlement, 
and  so  the  pauper  lunatic  was  rightly  adjudged  to  be 
liable  to  support  from  that  parish  :  (Reg    v.  Cudhata, 
28  L.  J.  105,   M.  C. ;  Reg.  v.  8L  Giles,  30  L.  J.  12, 
M.  C. ;  Reg.  v.  Eloet,  29  L.  J.  17,  M.  C. ;  s  c.  5  Jur. 
N.  S.  1350 ;  Rex  v.  Much  Cowarne,  2  B.  &  Ad.  861.) 
Kaye  and  Hopwood,  contra,  argued  that  the  pauper 
lunatic  was  exempt  from  being  removed  at  the  time  the 
order  was  made ;  that  at  the  time  she  was  sent  to  the 
asylum  she  had  obtained  the  status  of  irremovability, 
and  was  not  affected  by  the  break  in  the  residence  of 
her  mother :  (Reg.  v.  Elvet,  Reg.  v.  St.  Giles,  Reg.  v. 
Hartfield,  17  Q.  B.  746;  Reg.  v.  West  Ward  Union, 
7  £1.  &  Bl. ;  26  L.  J.  29,  M.  C. ;  Reg.  v.  SL  Leonards, 
8horeditch,22  L.J.51.M.C;  24 & 25 Vict c 25, s. 2.) 

Cockburn,  C.  J. — I  think  that  the  judgment  in 
this  case  should  be  for  the  resps.  The  case  turns  upon 
whether  or  not,  at  the  time  the  pauper  lunatic  was 
taken  from  the  workhouse  to  the  asylum,  she  was  ir- 
removable. The  father,  it  appeared,  had  at  the  time  of 
his  death  acquired  the  status  of  immovability  in  Man- 
chester, and  at  his  death  his  widow,  the  pauper's, 
mother,  retained  his  settlement  The  pauper  being  a 
lunatic  was  placed  in  the  workhouse,  and  down  to  the 
time  when  this  question  arose  none  of  the  exceptions 
existed  to  interfere  with  her  irremovability.  The 
mother,  however,  removed  from  Manchester,  and  so  she 
lost  her  status  of  irremovability,  and  now  the  question 
which  arises  is,  whether  the  pauper,  being  unemanci- 
pated,continues  a  member  of  her  mother's  family  so  as  to 
partake  of  her  removability.  I  think  she  does,  and 
that  the  residence  of  a  child  while  unemancipated  will 
not  give  a  status  of  irremovability.  Here  the  mother, 
who  is  the  head  of  the  family,  is  still  living ;  would 
she,  if  she  were  in  Manchester,  be  removable  ?  She 
c\early  would  be.  Then  the  pauper,  being  uneman- 
cipated, could  she  be  removed  ?  I  think  she  could,  and 
that  the  effect  of  the  statutes  is  this,  that  as  long  as 
the  child  remains  a  member  of  the  family  he  shall  not 
acquire  the  status  of  irremovability  until  the  death  of 
the  parent,  the  object  being  to  keep  members  of  the 
family  together.  If  the  child  is  removable,  the  object 
of  the  statute  would  be  defeated.  There  is  certainly 
some  apparent  absurdity  in  saying  that  a  person  thirty 
years  of  age,  as  in  this  case,  is  to  be  treated  as  a  child ; 
but  it  is  well-established  law  that  an  unemancipated 
person  is  to  be  considered  for  all  purposes  as  a  part 
of  the  parent's  family.  We  must  come  then  to  the 
conclusion  that  the  pauper  followed  the  settlement  of 
her  mother,  and  as  she  had  lost  her  status  of  irremova- 
bility, the  order  was  properly  made  upon  the  parish  of 
settlement 

Crompton,  J. — I  am  of  the  same  opinion.  We 
shall  best  carry  out  the  intention  of  the  Legislature  by 
holding  that  it  makes  the  removability  of  an  uneman- 
cipated child  to  depend  upon  the  settlement  of  the 
parent  It  has  been  said  that  the  settlement  was  not 
that  of  the  mother,  but  that  of  the  father,  and  so  it 
was  in  some  sense ;  but  as  the  mother  gained  it,  it 
became  the  settlement  ot  the  child,  and  then  being 
unemancipated,  it  followed  that  of  the  mother.  The 
child  has  in  the  words  of  the  Act  no  other  settlement 
than  that  of  the  mother.  Therefore  her  removability 
depends  upon  her  mother's  removability. 

Mellob,  J.  concurred.  Judgment  for  resp. 

Saturday,  Jan.  25. 

Whittle  v.  Fbankxand. 

Master  and  servant — Contract  of  service— A  Geo.  4, 

c.  34,  s.  3. 
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Q.  B.] 


Whittle  v.  Frankuutd. 


[Q.B. 


A  contract  to  serve  is  not  void  because  the  master 
does  not  in  terms  agree  to  give  any  specific  amount 
of  wages. 
Where,  therefore,  A.  B.  contracted  to  serve  C.  D. 
as  a  collier,  and  neither  party  was  to  put  an  end 
to  the  service  before  the  expiration  on  twenty-eight 
days1  notice ;  but  C.  D.  did  not  bind  himself  to  the  pay- 
ment of  any  specific  amount  of  wages,  but  agreed  to 
pay  wages  fortnightly  according  to  piece-work,  and 
A.  B.  left  his  service  before  giving  such  twenty- 
eight  days*  notice,  and  was  thereupon  convicted  under 
the  4  Geo.  4,  c.  34,  s.  3: 
Held,  that  the  conviction  was  good. 

This  was  a  case  stated  under  the  20  &  21  Vict  c. 
43,  upon  a  conviction  of  justices  under  the  4  Geo.  4, 
c  34,  s.  3  (Masters  and  Servants  Act).  The  case 
stated  that  at  a  petty  sessions,  holden  at  Rotherham  on 
the  25th  Feb.  1861,  an  information  (preferred  by 
Richard  John  Frankland,  as  agent  to  Thomas  Bolland 
and  his  partners,  hereinafter  called  the  reaps.)  against 
John  Whittle  (hereinafter  called  the  app.),  under  the 
4  Geo.  4,  c  34,  s.  3,  charging  for  that  the  said  app., 
on  the  1st  Dec.  I860,  at  the  Holmes  Colliery,  did  con- 
tract with  the  said  resps.  to  serve  them  in  the 
capacity  and  employment  of  a  miner,  until  he 
should  have  given  to  or  received  from  the  said 
reaps,  one  month's  notice  to  leave  the  said  service, 
and  until  such  notice  should  have  fully  expired, 
at  and  for  certain  wages,  and  that  the  said  app  did 
afterwards  duly  enter  into  his,  said  service  according 
to  the  said  contract,  and  that  the  said  app.  afterwards 
and  before  the  term  of  his  said  contract  was  com- 
pleted, to  wit,  on  the  13th  of  February  1861,  at  the 
Holmes  Colliery,  was,  m  the  execution  of  his  said  con- 
tract, and  otherwise  respecting  the  same,  guilty  of  a 
certain  misconduct  and  misdemeanor,  in  this,  to  wit, 
that  the  said  app.  did  then  and  there,  and  before  the 
term  of  his  said  contract  was  completed,  unlawfully 
absent  himself  from  his  said  service  without  leave  or 
lawful  excuse,  contrary  to  the  statute,  was  duly  heard 
and  determined  by  us,  and  we  duly  convicted  the  said 
app.  of  the  said  offence,  and  adjudged  him  to  be  com* 
mitted  to  the  house  of  correction  at  Wakefield,  in  the 
said  West  Riding,  to  remain  and  be  kept  to  hard 
labour  for  the  term  of  one  month.  And  it  was  proved 
before  us,  and  we  did  so  adjudge,  that  no  wages  were 
then  due  to  the  said  app.  from  his  said  masters  (the 
reaps.),  as  he  had  been  duly  paid  his  wages  for  all 
work  done  by  him  up  to  that  time,  and  that  the  con- 
tract was  proved  on  oath  before  us,  being  that  he  was 
to  be  paid  by  piece-work;  no  wages  could  be  earned  by 
him,  or  would  be  payable  to  him  during  the  time  he 
would  be  in  prison  under  the  said  sentence.  .  .  . 
At  the  hearing  of  the  information  it  was  proved 
by  the  resps.  that  app.  had  entered  into  an  agree- 
ment with  Thomas  Bolland,  on  behalf  of  himself 
and  partners,  constituting  "The  Rotherham,  Mas- 
brongh  and  Holmes  Coal  Company  (Limited),"  the 
resps.  in  this  appeal.  The  agreement  stated 
Chat  the  said  John  Whittle,  in  consideration  of 
wages  to  be  paid  to  him  fortnightly  by  the  said 
Rotherham,  Hasbrough  and  Holmes  Coal  Company 
(Limited),  doth  contract  and  agree  with  the  said  com- 
pany to  work  for  and  serve  the  said  company  faith- 
fullly,  diligently  and  exclusively,  as  their  servant,  in 
the  capacity  of  a  collier  at  their  collieries  in  the  town- 
ship of  Bruisworth  and  Kimberworth,  from  the  date 
thereof  until  the  expiration  of  such  notice,  as  is  after 
mentioned.  The  agreement  then  contains  a  provision 
for  either  party  determining  the  same  by  giving 
twenty-eight  days'  notice.  There  was  also  a  provision 
that,  in  consideration  of  such  faithful  service,  he  the 
said  Thomas  Bolland,  on  behalf  of  himself  and  part- 
ners, agreed  that  the  said  John  Whittle  should  not 
be  discharged  by  the  said  company  without  twenty- 
eight  days*  notice  being  given  for  that  purpose. 


The  case  further  stated,  that  it  was  proved  <m 
behalf  of  the  resps.  that  the  app.  entered  into  their 
service  under  the  said  contract,  and  afterwards,  sod 
while  it  was  subsisting,  absented  himself  from  the 
service  without  leave  or  lawful  excuse ;  that  it  was 
also  proved  that  all  wages  then  doe  to  app.  for  all 
work  done  by  him  had  been  paid  to  him,  and  that  be 
was  paid  by  piece-work,  and  not  by  time ;  that 
evidence  was  also  given  on  behalf  of  the  app.  that 
there  had  been  a  dispute  about  wages.  It  was  con- 
tended on  the  part  of  the  app.,  first,  that  the  agree- 
ment did  not  bind  the  resps.  to  find  work,  or  pay 
wages,  and  was  therefore  bad  for  want  of  mutuality; 
secondly,  that  the  information  was  bad  for  proceed- 
ing in  the  naxe  of  Thomas  Bolland  and  his  part- 
ners, and  not  in  the  name  of  the  eompaov; 
thirdly,  that  there  were  no  wages  due  at  the  time 
the  alleged  offence  was  committed,  and  therefore  no 
wages  could  be  abated  ;  fourthly,  that  there  was  a 
bond  fids  dispute  as  to  the  amount  that  should  be 
paid  for  certain  work  required  to  be  done  under  the  said 
contract,  and  the  said  contract  not  providing  for  asv 
such  dispute  or  difference,  the  said  justices  had  b» 
jurisdiction  under  the  statute,  and  that  such  dispute 
or  difference  constituted  a  lawful  excuse,  and  was  a 
reasonable  cause  for  such  absenting. 

The  justices,  however,  were  of  opinion,  first,  that,  hj 
reasonable  implication,  the  agreement  bound  the  rcsptto 
find  work  and  pay  wages,  and  was  a  valid  agreement; 
secondly,  that,  under  the  11  &  12  Vict,  e.48,  a.  1, 
the  objection  to  the  information  could  net  be  allowed, 
and  they  were  of  opinion  that  the  variance,  if  any, 
between  the  information  and  the  evidence  adduced  is 
support  of  it  had  not  in  any  way  deceived  or  misled 
the  app.  ;  thirdly,  they  were  also  ef  opinion  mat 
the  statute  authorised  them  to  convict  the  app. 
and  commit  him  to  prison,  although  there  were  bo 
wages  due  or  becoming  due  to  him,  which  they  oesld 
abate ;  fourthly,  they  were  also  of  opinion,  from  the 
evidence,  that  there  was  no  dispute  or  difference  ss  te> 
the  amount  to  be  paid  for  work  under  the  said  contract 
which  amounted  to  a  lawful  excuse  or  justification  fir 
app.  refusing  to  work  for  the  resps.  under  the 
said  contract,  or  for  absenting  himself  from  the 
service  before  the  term  of  his  contract  was  completed, 
and  that  app.  was  aware  that  he  had  no  lawful 
excuse  for  absenting  himself. 

Quain  now  appeared  for  the  resps.,  and  con- 
tended that  upon  all  the  grounds  the  justices  voe 
right,  and  the  conviction  good :  (Reg.  r.  Welsh,  3  EH 
&B1.  357;  Pilkington  v.  8eoU,  15  M.  &  W.  657; 
Valpy  ▼  Gibson,  4  C.  B.  687.) 

MeUish,  Q.C.,  for  the  app.,  contended  that  the  con- 
tract was  void  for  want  of  mutuality,  for  that  whilst 
the  app.  was  bound  to  remain  in  the  service,  the  resps. 
were  not  bound  to  find  him  work  or  to  pay  him  any 
certain  wages :  (  Williamson  v.  Taylor,  5  Q  B.  175; 
Asplin  v.  Austin,  5  Q.  B.  671 ;  EUerton  v.  Emmet,  4 
H.  of  L.  Cas.  624.)  [Cbompton,  J.— When  there  * 
a  term  in  the  contract  that  the  party  is  not  to  be  dnv 
charged  under  twenty-eight  days,  and  that  be  is  to  be 
paid  fortnightly,  is  it  not  illusory  to  say  that  they  are  net 
to  find  work  ?  J  They  are  not  bound  to  find  it ;  sop- 
posing  the  colliery  to  be  stopped  up,  the  masters 
could  not  find  work,  and  yet  it  would  be  said  that  the 
men  were  bound  to  remain,  yet  receiving  no  wages,  as 
they  are  to  be  paid  by  piece-work :  {Sybes  v.  Ittsea, 
9  A.  &  E.  693 ;  Re  Baker,  2  H.  &  N.  219.) 

Cockburn,  C.J. — The  objection  upon  the  gross! 
of  variance  between  the  proof  and  the  mformation  is 
cured  by  the  11  &  12  Vict  c  43,  a.  1.  Then,  «i» 
regard  to  the  main  objection  that  the  agreement  is  set 
a  binding  one  upon  the  app.,  I  think  that  the  de»- 
sion  of  the  justices  was  right  The  principle  of  t*e 
agreement  is  this,  that  the  man  shall  serve,  snd  t** 
the  employers  shall  find  work  at  fortnightly  wage*; 


MAGISTRATES'  CASES. 


495 


Q.  B.] 


Hahkisun  v.  Leapkh — Fkkkman  v.  Galnsford. 


[0.  B. 


the  man  not  to  be  discharged  under  a  twenty-eight 
days'  notice.  It  is  quite  clear  that  it  would  be  per- 
fectly illusory  if,  though  the  masters  did  not  discharge 
him,  they  oould  starve  him  by  not  giving  him  work. 
By  implication  the  masters  are  bound  to  find  work 
whilst  he  continues  in  their  service. 
Cbompton  and  Mellor,  JJ.  concurred. 

Conviction  affirmed. 

Harbison  (app.)  v.  Leaprr  (reap.) 
Highway— Nuisance— 5  #  6  WiXL  4,  c.  50,  f.  70— 

Conviction. 
Be  sect.  70  of  the  5  £  6  Will.  4,c.  50  {Highway  Ac(S 
a  penaky  is  imposed  upon  any  person  who  thou 
sink  any  pit  or  shaft,  or  erect  or  cause  to  be  erected 
any  steam-engine,  $c.  within  Me  distance  oftwenty- 
five  yards  from  any  pari  of  any  carriage  way  or 
cart  way,  fc. 
The  deft,  was  the  owner  of  a  steam-thrashing  machine, 
winch  he  lent  to  hire  to  a  farmer,  and  sent  his  man 
with  it,  who  superintended  it.  The  machine  was 
erected  within  a  distance  of  twenty-jive  yards  from 
the  highway,  bat  there  was  no  evidence  to  show  that 
the  deft,  directed  it  to  be  so  erected,  and  he  was 
himself  not  present  at  the  tune.  Being  convicted 
wider  sect.  70  of  the  5  £  6  WUL  4,  c.  50  ; 
Held,  that  the  conviction  was  bad. 

This  was  a  case  stated  under  the  30  &  21  Vict,  c.45, 
against  a  conviction  of  the  deft  for  having  committed 
an  offence  against  sect.  70  of  the  5  &  6  Will.  4,  c  50 
(General  Highway  Act). 
The  case  stated  as  follows  :— 
This  was  an  information  preferred  by  John  Leaper, 
•f  Spalding,   in  the  parts  of  Holland,  Lincolnshire, 
against  Thomas  Harrison,  "for  that  the  said  Thomas 
Harrison,  on  Saturday,  the  3rd  day  of  February  1861, 
at  the  parish  of  Gedney,  did  erect,  or  cause  to  be 
ereeted,  a  certain  steam  engine  and  thrashing  machine 
within  the  distance  of  twenty-five  yards  (to  wit)  twelve 
yards  from  a  certain  public  carriage  way  there  situate, 
leading  through  Gedney  Dyke,  the  said  engine  and 
■trap  passed  over  the  driving  wheel  of  each ;   that 
deft,  lets  his  said  steam-engine  and  machine  out  for 
hire,  sometimes  by  the  day,  but  mora  frequently  by  a 
remuneration  according  to  the  quantity  of  corn  thrashed, 
and  that  on  such  occasions  the  same  are  sent  out  and  set 
to  work  under  the  immediate  charge  and  control  of  the 
deft 's  own  man  or  servant ;  that  on  the  28rd  Feb. 
last  the  said   machine   was  set  up  in  the  manner 
above  described,  and  was  thrashing  corn  on  the  pre- 
mises of  a  Mr.  Daniel  Butters,  in  the  parish  of  Gedney, 
aforesaid,  in   the  open  air,   and  unprotected  by  any 
building,  screen,  or  other  cover,  at  a  distance  of  only 
twelve  yards   from  the  centre  of  a  public  highway, 
which  passes  by  Mr.  Butters1  yard  and  premises,  and 
that,  whilst  the  machine  was  so  at  work,  two  horses, 
drawing'  a  cart  on  the  said  highway,  took  fright  and 
knocked  down  and  seriously  injured  the  man  driving 
them.     On  the  part  of  the  deft,  it  was  proved  by  his 
aforesaid  servant  that  the  machine  on  the  day  in 
question  was   let  to   hire  to  Mr.  Butters  to  thrash 
bb    corn;     that    he    (deft.'s    servant)    accordingly 
took    and    fixed    same    in    Mr.    Butters'    yard    in 
the   situation   above    described  by  direction  of   Mr. 
Batten's    son ;    that    deft,    himself   did    not  come 
tifch  at  the  time  of   fixing    the  machine,  and  that 
it  is  usual  to  place  the  machine  where  ordered  by  the 
party  whose  corn  is  about  to  be  thrashed,  or  by  some 
°ne  representing  him  ;  and  on  cross-examination  of  this 
witness  it  was  elicited  that,  during  the  whole  time  the 
team-engine  and  thrashing  machine  were  at  work  they 
*ere  in  charge  of  the  engine-driver  (deft's  man),  and 
that  his  wages  were  paid  to  him  by  his  master  (the 
deft.),  and  not  by  the  party  whose  corn  was  being 
thrashed.     The  deft/s  attorney  thereupon  objected— 
first,  that  the  said  engine  and  machine  are  not  such 


steam-machinery,  &c.  as  are  contemplated  by  the  70th 
section  of  the  Highway  Act,  5  &  6  WilL  4,  c  50, . 
and  do  net  therefore  come  within  the  provisions 
thereof,  for  that  at  the  time  of  passing  the  said  statute 
these  portable  steam-engines  and  thrashing  machines 
were  not  in  existence,  so  that  the  statute,  being  a> 
penal  one,  could  not  be  held  to  refer  to  them;  secondly,, 
that  the  engine  and  machine,  being  merely  drawn  by 
horses  to  the  place  where  they  work,  could  not  be  said 
to  be  erected,  and  therefore  are  not  within  the  juris- 
diction of  the  Act,  which  clearly  has  reference  to  a> 
permanent  nuisance;  thirdly,  that  as  it  was  proved < 
that  the  deft  let  out  the  engine  and  machine  for  hire 
(though  sent  in  charge  of  and  worked  by  his  own  man), 
he  thereby  for  the  time  being  lost  or  gave  up  the- 
control  thereof;  «nd  that,  as  it  was  further  proved 
that  the  deft,  himself  was  not  present  on  the  occasion 
in  question,  be  could  not  be  convicted  of  the  offence- 
imputed  to  him  of  erecting,  or  causing  to  be  erected,  Ac. 
Whereupon  we,  the  undersigned,  did  adjudge  and  de- 
termine that  ail  such  objections  were  untenable,  and 
that  the  deft,  was  guilty  of  the  offence  charged  against 
him,  and  wo  did  accordingly  convict  him  as  before 
mentioned." 

By  the  5  &  6  Will.  4,  c  50,  a.  70,  it  is  enacted 
that  "  it  shall  not  be  lawful  for  any  person  to  sink 
any  pit  or  shaft,  or  to  erect  or  cause  to  be  erected 
any  steam-engine,  gin,  or  other  like  machine,  or  any 
machinery  attached   thereto,  within   the   distance  of 
twenty-five  yards  •  from  any  part   of  any 

carrriage  way  or  cart  way,  unless  such  pit  or  shaft  or 
steam-engine,  gin,  or  other  like  engine  or  machinery,, 
shall  be  within  some  house  or  other  building,  or  be- 
hind some  wall  or  fence,  sufficient  to  conceal  or  screen 
the  same  from  the  said  carriage  way  or  cart  way,  so 
that  the  sane  may  not  he  dangerous  to  passengers,, 
horses,  or  cattle,"  &c 

Fitsjames  Stephen  appeared  in  support  oC  the  con- 
viction, and  argued  that  the  justices  were  right  upon 
all  the  points  taken.  As  to  the  third  objection,  that 
the  deft,  was  not  present,  and  so  could  not  be  made 
liable  for  the  acts  of  others ,  ho  contended  that,  asv 
the  steam-engine  was  under  the  care  of  the  defVs 
servant,  and  was  placed  in  position  by  him,  he,  the 
master,  was  liable.  [Crgmpton,  J.— The  placing  of 
the  machine  may  have  been  the  act  of  Butters;  he 
directed  where  it  was  to  be  placed.]  It  was  the  duty 
of  Harrison  to  have  given  his  man  orders  not  to  place- 
it  in  an  improper  position :  (Bex  v  Fisher,  1  Moo.  & 
Mai.  437 ;  Bex  v.  Dixon,  8  M.  &  Sel.  11 ;  Attorney- 
General  v.  JSiddon,  1  Cro.  &  Jer.  220.) 

Cockburn,  C.  J. — It  strikes  me  in  this  way :  if  av 
servant  in  the  care  of  such  an  engine  negligently  were 
to  run  up  against  another  with  it,  his  master  would  bo- 
liable.  If,  however,  he  wilfully  does  so,  his  master 
would  not  be  liable.  So  here,  if  he  wilfully  erected 
this  machine  in  an  improper  place,  without  his  master's 
orders  to  do  so,  the  master  could  not  be  made  liable 
under  this  Act  of  Parliament.  Upon  that  ground  I 
think  the  conviction  cannot  be  supported.  The  master 
was  not  present,  and  there  is  nothing  to  show  that  the- 
engine  was  placed  in  that  particular  spot  by  his- 
directions. 

Cbompton  and  Mellor,  J  J.  concurred. 

Conviction  quashed. 


GOT7BT  OF  COMMON  BENCH. 

Reported  by  Dakou.  Thomas  Bvaks  and  W.  Maid,  Eaqra, 
Barrlslers-at-Law. 

REGISTRATION  APPEAL. 

Friday,  Nov.  15. 

Freeman  (app.)  v.  Gainsford  (resp.) 

Election  law — County  vote — Qualification — Inmate  of' 

hospital—Charity. 
App.  claimed    to   vote   in  respect  of  a  freehold 
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house.    He  was  the  inmate  of  a  hospital  founded 
in  pursuance  of  the  will  of  a  former  Earl  of 
Shrewsbury,  and  the  constitutions  framed  for  it  pro- 
vide  that  in    the  hospital   there    should  be  one 
governor  and  twenty  poor  persons  who  should  per- 
form certain  specified  religious  acts,  and  should 
enjoy  such    chambers,  rooms  and  accommodation 
therein  from  time  time,  for  their  lives,   together 
•with  such  stipend  and  allowances  as  were  therein* 
after,  to  every  of  them,  limited  and  appointed ;  and 
the  said  persons  were  required  to  dispose  themselves 
to  some  work  and  labour,  according  to  their  several 
abilities,  that  they  might  get  somewhat  towards  their 
better  maintenance,  and  in  some  measure  eat  their  own 
bread,  and  have  therewithal  to  help  themselves  in 
■  time  of  sickness.      The  constitutions  then  indicate 
the  persons  who  are  to  elect  the  candidates  for  ad- 
mission, and  the  mode  of  election.    They  then  declare 
that  the  persons  to  be  elected  are  poor  indigent 
^people,  well  esteemed  of  for  godly  life  and  conver- 
sation, oj  good  condition,  peaceable  and  quiet  among 
their  neighbours,  and  such  as  by  persons  of  honest 
repute  shall  be  judged  Jit  objects  for  the  charity; 
and  if  it  so  happen  that,  by  misinformation  or  mis- 
take, any  person  or  persons  shall  be  elected  wanting 
such  qualifications,  or  in  any  wise  behave  themselves 
contrary  to  these  rules  and  constitutions,  he  shall 
then  be  removed  and  expelled  by  the  governor  and 
Ids  assistants,  and  another  chosen  in  his  place  and 
room: 
Held,  that  the  app.  had  not  an  equitable  freehold  in 
the  chambers  of  the  hospital  in  which  he  resided ; 
that  his  holding  was  of  an  eleemosynary  nature, 
and  therefore  he  was  not  entitled  to  vote  for  the 
election  of  knights  of  the  shire. 
This  was  an  appeal  from  the  decision  of  the  re- 
-vising  barrister  in  a  case  held  at  his  court  for  revising 
the  list  o&  voters  for  the  West  Riding  of  the  county  of 
York. 

At  a  court  held  before  the  barrister  appointed  to 
revise  the  list  of  voters  for  the  West  Riding  of  the 
county  of  York,  Jonathan  Buxton  objected  to  Thomas 
Betts  as  not  having  been  entitled,  on  the  last  day  of 
•July  1861,  to  have  his  name  inserted  in  the  list  of 
Totcrs  in  the  township  of  Sheffield  for  the  said  West 
Biding.  The  name  stood  in  the  copy  qf  the  register 
to  the  said  township  as  follows : — 


Christian 

and 
Surname. 

Places  of 
Abode. 

Nature 
of  Qualifi- 
cation. 

Place  la 
Township. 

Setts,  Thomas 

Shrewsbury 
Hospital, 
Sheffield. 

Freehold 
house 

Shrewsbury 
Hospital,  self 
occupied. 

Thomas  Betts  was  an  inmate  of  the  hospital  in  the 
township  of  Sheffield,  founded  by  Gilbert  Earl  of 
♦Shrewsbury,  and  was  duly  elected  and  appointed,  and 
as  such  resided  in  separate  chambers  and  rooms  of  the 
building  of  the  hospital,  pursuant  to  his  appointment 
under  the  trusts  and  constitutions  of  the  hospital 
hereinafter  set  forth,  which  chambers  and  rooms  are 
of  the  annual  value  of  40*.  and  upwards,  and 
were  in  his  bonAfde  occupation,  and  had  been  in  his 
possession  for  six  calendar  months  next  previous  to  the 
last  day  of  July  1861. 

By  virtue  of  this  the  said  Thomas  Belts  claimed  to 
liave  his  name  inserted  and  retained  on  the  list  of 
voters,  as  entitled  to  vote  for  the  knights  of  the  West 
Riding  in  respect  of  an  equitable  freehold  estate  in  a 
house,  whereof  he  was  seised  for  his  own  life  pursuant 
to  the  2  Will.  4,  c  46,  s.  18. 

The  hospital  of  Gilbert  Earl  of  Shrewsbury,  situate 
in  the  said  township,  was  founded  under  the  following 
circumstances,  and  governed  by  the  trustees  and  con- 
stitutions following : — 


Gilbert  Earl  of  Shrewsbury,  by  his  will  bearing 
date  in  the  month  of  May,  in  the  fourteenth  year  of  the 
reign  of  King  James  I.,  devised  to  the  executors  thereof 
all  his  manors,  lands,  tenements  and  hereditaments 
whereof  he  was  seised  of  any  estate  of  inheritance  is 
fee-simple  in  possession,  remainder,  or  reversion  (with 
certain  exceptions),  to  pay  funeral  expenses,  debts  and 
legacies,  and  the  residue  and  surplusage  to  his  exe- 
cutors, their  heirs  and  assigns.  And  he  thereby  willed 
and  appointed  an  hospital,  to  be  founded  at  Sheffield, 
for  perpetual  maintenance  of  twenty  poor  persons,  and 
to  be  called  the  hospital  of  Gilbert  Earl  of  Shrews- 
bury, and  the  same  to  be  endowed  with  such  reranes 
and  possessions  as  his  executors  should  think  fit,  not 
being  under  200/.  a-year. 

This  will  was  proved  at  London  on  the  14th  Miy 
1 6 1 6.  In  the  year  1 625  the  great-grandson  of  the  above 
testator,  whose  name  was  Henry  Earl  of  Norwich,  and 
afterwards  Duke  of  Norfolk,  for  performing  the  will 
erected  a  building  as  a  hospital  in  Sheffield,  and 
placed  in  it  twenty  poor  persons — ten  men  and  ten 
women;  and  in  the  year  1673  made  certain  con- 
stitutions in  writing  for  the  government  of  the  said 
hospital. 

By  these  constitutions  it  was  established  that,  in  the 
said  hospital  there  should  be  for  ever  one  governor  and 
twenty  poor  persons — ten  men  and  ten  women— who 
should  give  themselves  to  the  service  of  God  and  to  pay 
for  the  prosperity  of  the  noble  family  of  the  founder 
and  his  posterity,  and  that  the  governor  and  ever/  of 
them  should  enjoy  such  chambers,  rooms  and  accom- 
modations from  time  to  time  for  their  lives,  together 
with  such  stipend  and  all  other  allowances  as  wen 
thereinafter  to  every  of  them  limited  and  appointed, 
every  one  of  them  well  and  honestly  behaving  him  or 
herself  according  to  those  statutes,  constitutions  and 
ordinances,  and  for  the  better  preventing  of  idleness  it 
was  ordained  that  all  such  persons  as  were  or  should  be 
placed  in  the  said  hospital,  as  well  men  as  women, 
should  dispose  themselves  to  some  work  and  labour, 
according  to  their  abilities  and  health,  that  they  might 
get  somewhat  towards  their  better  maintenance,  and 
might  in  some  measure  eat  their  own  bread  and  have 
therewithal  to  help  themselves  in  times  of  weakness  or 
sickness. 

The  men  were  also  required  to  be  widowers  or 
bachelors,  and  the  women  widows  or  maids,  and  both 
to  be  threescore  years  of  age  or  upwards,  unless  dis- 
pensed with  by  the  authority  of  the  Earl  Marshal  of 
England. 

Their  mode  of  election  to  be,  if  the  number  has 
thereby  (sic)  also  to  be  by  the  governor  and  tine 
assistants  named  in  the  constitutions,  or  the  major  part 
of  them,  presenting  the  names  of  two  persons  for 
every  void  place  to  the  Earl  Marshal  or  hu  heirs,  to- 
gether with  a  certificate  of  their  place,  condition  and 
behaviour,  and  to  that  end  the  said  earl  or  his  beiri 
might  elect  and  appoint  out  of  them  one  or  more  per- 
sons in  the  then  vacant  place  er  places,  and  in  tie 
event  of  his  neglecting  to  do  so  for  six  weeks  after  dse 
notice,  then  the  governor  and  his  assistants  should  ill 
up  the  vacancies  ;  and  it  was  also  provided  that  the 
Earl  Marshal  or  his  heirs  might  make  choice  of  a  per- 
son without  certificate.  The  persons  to  be  elected  are 
to  be  poor  indigent  people,  well  esteemed  of  for  godly 
life  and  conversation,  of  good  conditions,  peaceable  and 
quiet  amongst  their  neighbours,  and  such  as  by  per- 
sons of  honest  repute  shall  be  judged  fit  objects  for  this 
charity;  and  if  it  so  happen,  by  misinformatios  or 
mistake,  that  any  person  or  persons  be  elected  wattling 
such  qualifications,  or  shall  marry  afterwards,  or  is 
anywise  behave  themselves  contrary  to  these  rules  and 
constitutions,  he  shall  then  be  removed  and  expajW 
by  the  governor  and  his  assistants  for  the  time  being 
or  the  major  part  of  them,  and  another  chosen  in  bis 
place  and  room. 
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If  any  of  the  said  poor  persons  profanely  or  fre- 
quently curse  or  swear,  or  frequent  any  wine-tavern  or 
alehouse,  or  remain  there  above  one  hour  in  a  day,  or 
be  drank,  or  any  otherwise  misbehave  themselves,  the 
governor  and  his  assistants  are  empowered  to  deduct 
from  the  offender's  next  week's  allowance  one-half  for 
the  first  offence,  one  whole  week's  allowance  for  the 
second  offence,  and  two  weeks'  allowance  for  the  third 
offence.  If  he  be  incorrigible,  the  governor  shall  take 
from  him  his  gown  and  badge,  and  he  shall  be  for 
ever  expelled  and  removed  out  of  the  said  hospital, 
provided  that  the  said  Earl  Marshal  or  his  heirs  may, 
according  to  their  will  and  pleasure,  by  writing  under 
his  or  their  hand,  restore  any  person  so  expelled. 

It  is  also  ordered  that  none  shall  -lodge  with  any 
of  the  poor  persons  in  their  room  or  rooms,  or  be 
admitted  to  inhabit  there  upon  any  pretence  whatso- 
ever, unless  licence  be  first  obtained  under  the  hands 
of  the  said  Earl  Marshal  or  his  heirs,  or  under  the 
hands  of  the  governor  and  assistants  or  the  major 
part  of  them,  but  they  shall  be  helpful  one  to  another, 
according  to  their  strength  and  ability,  as  in  charity 
they  ought ;  provided  that  no  person  or  persons  be 
thereby  hindered  from  helping  any  of  the  aforesaid  poor 
persons  in  the  daytime  when  occasion  requires,  or  that 
none  of  the  said  poor  persons  shall  lodge  abroad, 
wander,  nor  beg  alms  upon  any  pretence  whatsoever, 
upon  pain  of  expulsion. 

The  constitutions  having  also  pointed  out  the  quali- 
fications and  duties  of  the  governor  of  the  hospital,  and 
his  salary  having  been  named,  and  having  pointed  out 
the  office  of  his  assistants,  provide  then  that  one  or  more 
of  them  shall,  monthly,  meet  with  the  governor  to 
pay  the  governor  and  poor  persons  of  the  said  hospital 
their  allowances  respectively,  according  to  such  pro- 
portion as  thereinafter  limited  and  appointed :  viz.,  to 
every  man  2s.  (k£  by  the  week,  and  to  every  woman  the 
like  sum  of  2*.  6dL,  per  week,  and  to  every  one  in  due 
season,  two  wain  loads  of  pit  coals  for  one  year's  firing. 
And  the  assistants  and  governor  are  likewise  to  buy 
clothing,  to  every  man  and  to  every  woman  one  purple 
gown  in  seven  years  and  a  blue  one  every  two  years  to 
be  clothed  withal,  in  each  of  which  gowns  shall  be  worn 
a  silver  badge  with  the  arms  and  crest  of  the  family  of 
the  founder,  and  the  governor  to  have  every  year  a 
scarlet  gown. 

The  persons  to  be  elected  are  to  be  taken  or  chosen 
out  of  the  town  or  parish  of  Sheffield,  if  any  persons 
can  therein  be  found  fit,  the  poor  tenants  thereabonts 
of  the  said  Earl  Marshal  and  his  heirs  to  have  the  pre- 
ference before  any  other  in  such  election  if  duly  quali- 
fied ;  if  there  be  no  persons  then  the  said  Earl  Marshal 
is  to  make  choice  of  any  person  qualified  in  any  place 
and  out  of  any  other  parish  where  the  said  earl  has 
any  lands  descended  from  the  said  Gilbert  Earl  of 
Shrewsbury. 

No  member  of  the  hospital  has  ever  been  expelled 
under  the  operation  of  the  above  conditions. 

The  said  Henry  Duke  of  Norfolk,  by  indenture 
dated  the  23rd  Nov.  1680,  granted,  released  and  con- 
veyed certain  lands  and  tenements  in  the  counties  of 
York  and  Derby  to  trustees  and  their  heirs,  in  trust 
that  the  said  trustees  should  by  or  out  of  the  yearly 
rents  and  profits  of  the  said  lands  and  hereditaments 
maintain  and  keep  the  said  house  and  building  of  the 
hospital  and  the  gardens  and  yards  thereunto  belong- 
ing, from  time  to  time  for  ever,  as  need  or  occasion 
should  be,  with  all  needful  and  requisite  reparations, 
and  should  provide  gowns  and  other  provisions  for  the 
said  governor  and  governess,  and  all  members  and 
officers  of  or  belonging  to  the  said  hospital  for  the 
time  being  for  ever  according  to  the  said  constitu- 
tions. 

Power  to  appoint  new  trustees  was  created  by  the 
above  deed,  which  power  was  exercised  in  the  year 
1693,  by  indenture  and  by  Act  of  Parliament  passed 


in  the  eleventh  year  of  tlie  reign  of  George  I.,  the 
trustees  then  surviving  were  declared  to  be  seised  of 
the  trust-lands  to  their  use  upon  ttnst  to  apply  the 
rents  and  profits  and  accumulations  that  had  arisen,  in 
enlarging  the  buildings  for  aooommodating  additional 
members  to  be  added  to  the  hospital,  and  also  in 
maintaining  and  keeping  the  house  and  buildings  of 
the  hospital  and  the  gardens  and  yard  thereunto  be* 
longing  with  good  and  decent  order  and  repair. 

It  was  also  enacted  that  the  governor  of  the  hospital 
was  to  be  a  clergyman  of  the  Church  of  England,  and 
elected  and  appointed  and  displaced  for  any  mis- 
feasance or  neglect  of  duty  in  the  same  manner  as  the 
governors  of  the  said  hospital  are  elected  and  displaced 
according  to  the  said  constitution. 

Under  the  powers  of  this  Act  of  Parliament  it  waa> 
provided  that  the  number  of  poor  persons  that  should 
be  added  to  the  then  existing  number  of  poor  persons, 
members  of  the  hospital,  should  not  be  less  than  four 
poor  men,  besides  the  then  present  poor  women,  and 
that  as  many  more  should  be  added  to  the  number 
from  time  to  time  as  the  revenues  for  the  hospital  for 
the  time  being  would  extend  to  make  provision  for 
according  to  the  constitutions  made  for  the  then 
existing  members,  so  that  a  surplus  of  revenue  be  loft 
sufficient  to  bear  the  expenses  of  the  repairs  and  other 
necessary  expenses  relating  to  the  hospital ;  and  by 
this  Act  it  was  further  provided  that  nothing  in  it 
should  extend  to  take  awsy  or  invalidate  any  powers- 
belonging  to  the  Duke  of  Norfolk  and  his  heirs  as 
heirs  of  the  founders  of  the  hospital,  which  he  might 
claim,  use,  or  exercise,  by  virtue  of  the  constitutions- 
of  the  hospital,  and  that  the  said  duke  and  his  heirs- 
should  for  ever  thereafter  exercise  such  power,  so  as 
the  execution  thereof  did  not  lessen  the  revenues  of  the 
hospital,  nor  the  number  of  poor  persons  therein,  or  to- 
be  therein. 

The  number  of  members  of  the  hospital  bad  become- 
subsequently  increased  to  thirty-six  by  the  increase  of 
the  accumulated  surplus  revenues  until  the  year  1767, 
when  a  flood  destroyed  part  of  the  hospital,  and  front 
the  destruction  and  expense  attending  its  restoration 
the  numbers  were  after  that  time  reduced  to  twenty- 
seven,  and  the  original  constitutions  were  lost,  in  con- 
sequence of  which  circumstances  another  Act  of  Par- 
liament was  passed  in  the  tenth  year  of  George  the 
Third's  reign  for  explaining  and  amending  the  last  Act, 
and  for  enlarging  the  powers  contained  in  the  said  Act, 
and  for  other  purposes,  and  for  establishing  the  con- 
stitutions a  copy  of  the  original  .were  declared  to  b* 
such  as  bound  tie  hospital,  and  were  made  a  schedule- 
to  the  Act. 

The  powers  for  applying  the  accumulated  revenues  to 
the  restoration  of  the  hospital,  and  for  restoring  the- 
number  of  its  members,  were  thereby  granted,  and 
increased  allowances  given  to  the  members,  amounting 
in  the  whole  to  a  weekly  sum  of  3*.  (fcf.  apiece  for 
each  poor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  explaining 
the  former  Act  might,  in  many  respects,  be  highly 
beneficial  to  the  charity,  and  be  conformable  to  the 
original  intentions  of  the  founder  of  the  hospital* 
The  reservation  of  the  powers  of  the  Duke  of  Norfolk 
is  therein  repeated,  so  that  their  exercise  did  not  lessen 
the  revenues  of  the  hospital. 

The  trust-estates,  including  the  land  and  hospital 
of  Gilbert  Earl  of  Shrewsbury,  have,  from  time  to 
time,  been  conveyed  and  transferred  to  new  trustees  in 
trust  under  powers  of  the  Acts  of  Parliament  in  that 
behalf  for  the  said  hospital,  and  according  to  the 
original  constitutions,  and  as  the  rents  and  revenues 
have  increased  in  value,  additions  to  the  hospital,  and 
to  the  number  of  its  members  elected  under  the  con- 
stitutions have  been  sanctioned  and  made  by  the  Duke 
of  Norfolk  for  the  time  being. 

For  the  reap,  it  was  contended,  on  the  authority 
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-of  the  case  of  Simpson  v.  Wtikmmm,  that  be  had  rack 
an  equitable  eatate  of  freehold  for  life  in  bia  chambers 
and  rooms,  the  legal  estate  of  which  was  Tested  in 
trust  oca  ef  the  hospital,  as  entitled  him  to  vote  and 
retain  his  name  and  qualification  on  the  list  of  voters 
of  the  West  Hiding  of  Yorkshire ;  and  for  the  app. 
that,  on  the  authority  of  the  ease  of  Heartieyv.  Bank*, 
the  rasp,  was  not  the  owner  of  an  equitable  freehold  as 
as  to  confer  a  qualification  to  rote  as  claimed,  bat  that 
his  interest  in  his  chambers  and  rooms  in  the  hospital 
building  was  that  of  an  occupier  of  part  of  the  benefits 
of  the  charity,  and  a  residence  in  the  hospital,  which 
-did  not  make  him  the  equitable  freehold  owner  of  a 
house  and  chambers,  or  justify  the  conclusion  that  it 
gave  him  a  right  to  vote.  I  retained  the  name  of  the 
jesp.  en  the  register  on  the  ground  contended  for  by 
him. 

Pickering,  for  the  app.,  referred  to  stat.  8  Hen.  6, 
c  7  ;  Davit  (app.)  ▼.  Waddington  (reap.)  7  M.  &  G. 
37 ;  Hartley  (app.)  v.  Bank*  (reap.)  5  G.  B.f  N.  &, 
40. 

Hamnen,  for  the  reap.,  cited  Faulkner?.  The  Over- 
weere  of  Boddington,  27  L.  J.  SO,  C.  P. ;  2  Will.  4, 
*.  45,  as.  18,  30  ;  Simpeon  v.  WWtmeon,  7  M.  &  G. 
50;  2  Cruises  Digest,  7,  " Estates  for  Lire." 

Pickering  replied. 

Erle,  C.  J. — I  am  ef  opinion  that  the  decision  of 
the  revising  barrister  in  this  case  ought  to  be  reversed, 
.and  that  the  claimant  had  not  an  equitable  freehold 
in  the  chambers  in  the  hospital  wherein  he  resided. 
It  appears  by  the  statement  that  the  hospital  in 
question  waa  founded  in  pursuance  of  the  will  of  the 
Earl  of  Shrewsbury,  and  the  constitutions  are  before 
os,  and  the  first  of  them  directs  that  the  persons  to  be 
elected  are  to  be  poor  indigent  people,  well  esteemed 
for  good  lives  and  conversation,  who  shall  be  judged  by 
honest  people  to  be  fit  objects  of  the  charity.  The 
other  constitutions  are  entirely  consistent  with  that ; 
that  the  governors  are  to  elect  to  places  in  the  hos- 
pital persons  anawering  the  description  that  I  have 
Tead;  and  it  appears  that  in  practice  each  party 
elected  is  placed  in  a  set  of  chambers,  and,  for  anght 
that  appears,  he  probably  continues  in  the  chambers 
wherein  ha  is  placed  from  the  time  he  is  elected  until 
he  dies  or  leaves  the  hospital ;  bnt  the  question  for  as 
is  not  the  time  that  he  occupies,  or  the  accommoda- 
tion given,  but  what  are  his  rights  when  elected  and 
.placed  there.  I  am  of  opinion  that  he  is  appointed  aa 
.an  object  of  charity,  and  that  the  governors  in  patting 
him  there  did  not  give  him  an  eatate  that  he  could 
enforce  by  bill  in  equity  in  bia  own  name.  A  legal 
estate  it  is  not  contended  that  hs  has,  bnt  only  an 
equitable  estate.  It  would  be  contrary  to  the  spirit 
•of  the  ordinances  that  he  ahould  have  a  right,  or  in 
other  words  that  he  should  be  able  to  file  a  bill ;  that 
each  person  elected  should  be  able  to  file  a  bill  against 
the  governors  in  reference  to  the  estate  vested  in 
them.  It  appears  to  me  also,  that  it  would  be 
contrary  to  the  intention  of  the  statute  prescribing 
a  qualification  for  voting ;  and  indeed  the  qualificatim 
is  intended  to  secure  more  independence  and  freedom 
than  would  be  probably  incidental  to  poor  indigent 
people  elected  to  an  eleemosynary  establishment  aa  fit 
objects  of  charity.  These  are  the  general  observations 
that  lead  me  to  the  conclusion  that  the  case  of  HearUey 
v.  Bankt  is  distinctly  in  point  The  reason  assigned  by 
the  court  is,  that  objects  of  charity  holding  chambers 
-as  part  of  the  eleemosynary  bounty  from  the  hospital 
are  not  persons  having  an  equitable  freehold  that 
would  qualify  them  to  vote,  and  I  think  that  upon 
that  judgment  there  is  no  distinction  in  this  respect 
between  a  qualification  to  vote  for  a  borough  and  for  a 
county.  Mo  doubt  there  ia  a  section  in  the  Reform  Act 
excluding  from  voting  in  boroughs  all  who  are  in 
receipt  of  alms,  and  though  it  does  not  expressly  state 
that  this  should  apply  to  counties,  I  should  tWmh  that 


the  same  principle  would  apply.  But  the  whole  of 
the  reasoning  in  the  case  of  Beartiey  v.  Bemh  n  as 
entirely  applicable  to  votes  for  counties  as  to  votes  for 
boroughs.  I  rely  upon  that  ease,  and  I  do  net  con- 
sider that  the  court  ia  bound  to  elect  between  the  tv» 
conflicting  decisions  in  Simpeom  v.  Wilkmmm  sat 
Beartky  v.'BswJb.  No  doubt  in  Simpeon  v.  Wiltimm 
the.  claimants  were  objeeta  of  charity  elected  U  t 
charity  and  having  rooms  in  a  charity  betiding.  The? 
claimed  to  vote,  and  the  circumatances  might  haw 
authoriaed  the  same  line  of  reasoning  and  thesis* 
judgment  as  was  afterwards  given  in  Htartkg  v. 
Bank*,  but  that  circumstance  cannot  be  relied  on. 
I  think  that  the  informatioa  we  have,  and  the  whole 
line  of  the  report,  satiafies  me  on  this  point,  that 
whether  the  inmates  of  a  hospital  receiving  rooms  to 
be  held  for  life  have  an  equitable  freehold  in  tea* 
rooms,  waa  not  the  point  for  adjudication  before  tat 
court.  The  court  deeided  the  point  reserved  by  tat 
barrister,  "Is  there  evidence  that  authorises  me  to 
conclude  that  this  hospital  waa  founded  under  a  nma 
from  Queen  Elisabeth,  and  whether  it  was  not  a  cor- 
poration aggregate  T  The  judgment  was  confined  to 
that  point.  There  ia  upon  the  matter  the  judical 
opiaion  of  perhaps  more  than  one  judge;  and  if  las 
reported  correctly,  there  is  an  intimation  of  >isnMsis| 
of  that  kind  on  my  part.  Many  of  the  observaueM 
made  by  learned  judges,  if  they  chance  to  be  reported 
hostilely,  would  inasrenrcseni  them,  they  being  far  tat 
arguing  eosaaew  to  address  his  ■ttentiea  to,  and  a* 
observations  that  the  judges  mean  to  be  beond  by. 
In  that  ease  the  only  question  was  whether  it  win 
corporation  aggregate,  and  not  the  point  involved  ntst 
present  case.  For  these  reasons  I  think  that  tat 
judgment  of  the  revising  barrister  ahould  be  rerenei 
Williams,  J. — I  am  entirely  of  the  same  opiaka. 
I  think  that  the  occupier  of  rooms  as  part  of  thebeseSt 
of  the  charitable  institution  ia  not  the  owner  of  tat 
freehold  of  the  rooms  in  which  he  resides:  at  all  events, 
unless  the  constitution  of  the  charitable  inetitotka 
assigns  a  separate  house  as  a  separate  residence  to  tat 
object  of  the  charity  during  the  continuance  of  his  ife, 
directly  or  indirectly.  It  is  contended  that  in  the  pre- 
sent case  there  ia  such  an  occupation  under  the  eeauv 
tion  of  the  charitable  foundation  in  question.  I  do  not  ac- 
cept that  view.  The  app.  relies  upon  the  laagaage  in  tat 
first  constitution,  in  which  it  says  (after  saying  that  ia 
the  said  hospital  there  shall  be  one  governor  and  tai 
poor  men  and  ten  poor  women,  it  gees  onto  say), "  that 
they  and  wvrj  of  them  shall  enjoy  each  chaaastrt, 
rooms  and  accommodations,  cVc^  for  their  lives,  toge- 
ther with  such  stipend  and  all  ether  allowance  as  ess 
thereinafter  limited  and. appointed,  every  ooe  of  then 
well  and  honestly  behaving  himself  oi  herself  accerdisf 
to  these  statutes  and  ordinances."  I  conceive  that  there  is 
quite  sufficient  in  this  case  to  show  that  the  cltimisti 
would  have  a  freehold  if  they  had  any  property  in  tea- 
rooms. I  do  not  mean  to  controvert  that,  or  toexpres 
an  opinion  in  the  affirmative  or  the  negative  of  tbaL 
The  question  is,  whether  they  have  any  property,  aadl 
am  of  opinion  that  they  have  none.  1  think  the  Buss- 
ing of  this  language  simply  is,  that  some  prvviskn 
is  to  be  made  thereafter  to  regulate  the  matt 
in  which  the  recipients  of  the  charity  shall  be  acco- 
modated with  lodging,  clothes  and  a  stipend,  sod  that 
they  are  to  have  these  things  for  life.  It  does  sot 
follow  that  the  particular  rooms  are  to  be  assigfied  to 
their  particular  recipients  to  be  enjoyed  by  them  as 
owners  for  their  lives.  I  think  that  they  have  sot  tat 
right  of  an  equitable  owner  at  all  If  a  man  bad  saA 
a  right,  he  could  insist  upon  remaining  there  notwith- 
standing the  purposes  of  the  charity  might  call  for  be 
being  removed  to  some  other  proper  chamber,  or  f* 
bis  own  being  demolished  or  devuted  to  some  reasosel* 
purpose  connected  with  the  charity.  He  could  pat 
those  having  the  conduct  of  the  institution  st  defiaa* 
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•saying— "No;  I  have  an  equitable  freehold  in  my 
room,  and  you  shall  not  pat  a  foot  in  it"  No  each 
thing  as  that  was  intended  by  these  constitutions. 
This  is  plainly  the  case  of  a  number  of  persons  who 
are  entitled  to  be  properly  and  reasonably  accommo- 
dated with  chambers  and  other  conveniences  and 
allowances  in  the  hospital  provided  by  the  bounty  of 
the  founder.  Having  a  right  to  be  so  supplied,  and 
having  a  right  to  go  to  equity  to  insist  thst  such  things 
ahall  be  provided  out  of  the  funds,  does  not  constitute 
them  equitable  owners  of  the  rooms. 

B  yi.es,  J.— I  am  of  the  same  opinion.  This  case 
really  turns  upon  the  construction  of  the  8  Hen.  6, 
because  the  provisions  of  the  2  Will.  4,  c  45,  so  far  as 
^relates  to  freeholds  for  life,  cuts  down  the  right,  and 
does  not  extend  it  The  statute  of  Hen.  6  proceeds, 
"  Whereas  elections  have  now  of  late  been  made  by 
excessive  numbers  of  people  dwelling  within  the  same 
•counties,  &c,  of  which  the  most  part  was  by  people  of 
small  substance  and  of  no  value,  whereof  every  of  them 
pretended  a  voice  equivalent  as  to  such  elections  to  be 
made  with  the  most  worthy  knights  and  esquires,"  and 
then  provides  that  elections  shall  be  by  people  dwelling 
and  resident  in  the  same  county,  whereof  every  one  of 
them  shall  have  free  land  or  tenement  of  the  value  of 
40j.  by  the  year  at  least,  above  all  charges.  The 
qualification  is  not  badly  expressed  by  the  phrase 
*'  independent  freeholders  ; "  they  are  the  parties  in- 
vested with  the  right  to  vote,  and  first  they  must  be 
-freeholders.  It  seems  to  me,  so  far  as  I  can  make  out, 
that  this  claimant  has  no'  one  of  the  indicia  of  pro- 
perty. He  has  no  right  to  say,  "  Give  me  a  particular 
room,*  and  I  see  nothing  to  prevent  the  managers 
of  the  hospital  saying,  "You  have  lived  long 
•enough  in  this  room,  go  and  live  in  another  room." 
.It  is  plain  that,  if  he  has  a  freehold  interest,  it 
is  one  of  a  very  strange  nature;  he  cannot  assign 
it,  he  cannot  underlet  it,  he  cannot  occupy  jointly, 
and  he  cannot  take  in  an  inmate;  and  though  an 
equitable  estate  as  well  as  a  legal  estate  now  might  be 
seised,  and  is  extendable  under  an  elegit,  this  par- 
ticular estate  cannot  be  applied  to  the  payment  of  his 
debts.  1  very  much  doubt  whether  he  could  bring 
trespass  for  intruding  into  his  room ;  so  that  the 
indicia  of  property  are  absent,  and  the  very  nature  of 
his  occupation  is  eleemosynary.  My  Lord  has  pointed 
out  that  the  inmates  are  to  be  poor  people,  fit  objects 
of  this  charity,  and  therefore  we  must  approach  this 
case  with  the  consideration  that  the  claimant  is,  I  will 
not  say  an  eleemosynary  occupier — for  I  doubt 
whether  he  is  an  occupier  at  all — but  an  eleemosynary 
resident.  These  parties  are  clearly  not  within  the 
statute  of  Hen.  6.  With  respect  to  Simpson  v.  Wilkin- 
son, I  do  not  repose  on  my  recollection  of  the  judg- 
ment, but  it  seems  to  me  plain  that,  though  Maule,  J. 
expressed  an  opinion,  yet  the  court  thought  that  it  was 
only  entrusted  by  the  Legislature  with  the  very  point 
left  to  them  by  the  barrister,  and  that  was  not  this  point. 
Therefore  Simpson  v.  Wilkinson  is  no  authority,  but  I 
agree  with  my  Lord  and  with  my  brother  Williams, 
that  Hearttey  v.  Banks  is  a  well-considered  decision  in 
complete  accordance  with  the  intention  of  the  statute 
of  Hen.  6  applicable  to  the  case  then  before  the  court, 
and  quite  as  applicable  to  the  case  now  before  the  court 

Keating,  J. — I  also  think  that  the  decision  of  the 
barrister  should  be  reversed.  It  appears  to  me  that 
we  could  not  decide  otherwise  without  interfering  with 
the  case  of  Uearlley  v.  Banks,  which  was  decided  on  by 
this  court  after  great  consideration.  No  doubt  that 
the  military  knights  in  that  case  did  not  assume  even 
so  decided  an  eleemosynary  character  as  the  recipients 
of  bounty  here ;  but,  looking  through  the  constitutions 
as  set  out  in  this  case,  it  is  difficult  to  see  how  it  was 
possible  that  the  parties  could  be  receiving  charity 
under  more  stringent  rules  as  to  discipline  and  other 
conditions  inconsistent  with  freehold  property.     I  en- 


tirely agree  that  there  is  nothing  here  which  obliges 
the  governor  to  assign  to  this  claimant  any  particular 
set  of  chambers;  and  therefore  there  is  nothing  which 
he  could  say  he  has  a  freehold  interest  in.  No  doubt 
he  has  a  right  to  the  benefits  of  the  charity,  and  they 
are  conferred  for  life  so  long  as  he  conducts  himself  in 
accordance  with  the  rules  of  the  charity ;  but  though 
it  may  be  an  appointment  for  life,  it  is  not  an  appoint- 
ment in  connection  with  any  particular  set  of  cham- 
bers. For  these  reasons,  it  appears  to  me  that  this 
decision  cannot  be  maintained,  and  should  be  reversed. 

Judgment  for  the  app. 

REGISTRATION  APPEAL. 

Tuesday,  Nov.  19. 

Bushell  (app.;  v.  Eastes  (reap.) 

Election  law — County  vote — Qualification — Parish 

clerk. 
A  person  claimed  to  vote  in  respect  of  his  office  as 
parish  clerk.    Part  of  the  emoluments  attached  to 
his  said  office  consisted  of  the  clerk's  share  of  an 
ancient  due,  payable  to  the  clerk  and  sexton  on  the 
opening  of  every  grave  w  the  churchyard  of  the 
said  parish,  which  share  amounted  by  the  year  to 
40s.  and  upwards : 
Held,  that  he  was  not  entitled  to  vote  in  respect 
thereof  the  ancient  due  being  in  the  nature  of  a 
fee  for  his  services  at  funerals,  and  not  a  pay- 
ment or  emolument  issuing  out  of  land. 
This  was  an  appeal  from  the  decision  of  the  revising 
barrister  on   a  claim  to  vote  made  at  his  court  holden 
for  the  eastern  division  of  the  county  of  Kent 

CASE. 

At  a  court  held  by  me,  the  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  eastern 
division  of  the  county  of  Kent,  on  the  25th  day 
of  September  1861,  at  Dover,  in  the  'said  division,  for 
revising  the  list  of  the  parishes  in  the  polling  district 
of  Dover,  one  Benjamin  Richards  Eastes  duly  objected 
to  the  name  of  William  Minster  Bushell  being  retained 
on  the  list  of  voters  for  the  parish,  of  St  James, 
Dover,  in  the  said  division  of  the  county  of  Kent. 

It  was  proved  before  me  that  the  said  William  Min- 
ster Bushell  was,  in  the  year  1826,  duly  appointed 
parish  clerk  of  the  said  parish  of  St  James,  Dover, 
which  he,  the  said  William  Minster  Bushell,  held,  and 
which  his  predecessors  had  theretofore  held,  for  life. 

It  was  further  proved  that  by  licence  under  the  seal 
of  the  Archbishop  of  Canterbury,  dated  the  23rd  Aug. 
1832,  the  said  William  Minster  Bushell  "  was  con- 
firmed in  his  said  office,  together  with  all  and  singular 
the  fees,  salaries  and  profits  either  by  law  or  ancient 
custom  belonging  to  the  same" 

It  was  also  proved  that  a  part  of  the  emoluments 
attached  to  the  said  office  of  parish  clerk,  actually  received 
by  the  said  William  Minster  Bushell  during  the  period 
of  his  holding  the  said  office,  and  by  his  predecessors 
therein,  consisted  of  the  clerk's  share  of  an  ancient  due, 
payable  to  the  clerk  and  sexton  upon  the  opening  of 
every  grave  in  the  churchyard  of  the  said  parish  of  St 
James,  Dover. 

It  was  further  proved  that  the  clerk  had  not  himself 
performed   any    of   the    work   or  labour  incident  to 
the  opening  of  the  graves,  this  being  performed  by  the 
sexton. 

It  was  further  was  proved  that  the  sexton  received  a 
fee  for  the  making  of  each  grave,  besides  the  fee  he 
shared  with  the  clerk  on  the  opening  of  the  grave. 

The  clerk's  share  of  the  fee  paid  on  the  opening  of 
the  grave  was  proved  to  amount  annually  to  40s.  and 
upwards,  and  was  described  in  the  vestry  book  of  the 
said  parish  as  an  ancient  fee  due  to  the  clerk. 

Upon  this  state  of  facts  it  appeared  to  me  that  the 
ancient  due  was  in  the  natnrc  of  remuneration  for 
services  rendered  In  conducting  the  funeral  rites,  and 
that  it  was  not  a  payment  or  emolument  issuing  out  of 
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land,  or  in  anywise  charged  upon  the  aoil  of  the 
churchyard,  over  which  neither  sexton,  clerk,  or  vestry 
had  any  power  or  control.  I  therefore  held  that  the 
said  William  Minster  Bushell  was  not  entitled  to  be 
retained  upon  the  said  list  of  voters,  and  expunged  his 
name  from  the  list  of  voters. 

If  my  decision  was  correct,  such  list  is  to  remain 
without  alteration ;  if  my  decision  was  incorrect,  the 
name  of  the  said  William  Minster  Bushell,  with  his 
address  and  particulars  of  his  qualification,  as  stated 
below,  is  to  be  added  to  the  revised  list  of  voters  for 
the  said  parish  of  St.  James,  in  the  said  eastern 
division  of  the  county  of  Kent 


William    Min- 
ster Boshell 


St  James- 
street 
Dover. 


Freehold 
office. 


As  pariah  clerk  of 
St  James,  Dover. 


(Signed)        C.  6.  A,  Revising  Barrister. 

Macnamara  for  the  app. — The  claimant  here  has  a 
freehold  office  of  the  clear  annual  value  of  40s.,  and  is 
entitled  to  vote  in  respect  of  vit  The  claim  is  based 
upon  or  connected  with  land,  and  the  court  should  put 
a  construction  ou  the  statute  (8  Hen.  6,  c  7)  favour- 
able to  the  franchise.  The  Middlesex  Committee  of 
1804  no  doubt  were  of  opinion  that  a  parish  clerk  had 
no  vote ;  bat  there  is  no  decision  of  the  courts  upon 
the  point  All  that  is  required  by  the  statute  is,  that 
the  claimant  shall  reside  and  be  able  to  expend  40*.  by 
the  year  from  land  or  office  connected  therewith: 
(Co.  Litt  6  A;  S  Bl.  Com.  17,  36,  defining  what 
is  an  office;  Carthow,  478;  Heywood  on  County 
Elections,  65 ;  2  Peckwith,  93.)  The  statutes  on  the 
subject  are— 8  Hen.  6,  c  7;  10  Hen.  6,  c  6;  7  m 
8  Will.  8,  c  25,  s.  8  ;  10  Anne,  c  23  ;  18  Geo.  2, 
c  18 ;  20  Geo.  3,  c  17  ;  22  Geo.  3,  a  41 ;  28  Geo.  3, 
c  36 ;  29  Geo.  3.  c.  18 ;  2  Will.  4,  c  45. 

Welsbg  (in  answer  to  the  court). — I  shall  contend 
that  such  a  person  as  this  never  had  a  right  to  vote  in 
respect  of  his  office. 

Macnamara.— There  is  nothing  in  the  Act  last  cited 
(the  Reform  Act)  inconsistent  with  the  right  now 
claimed.  If  the  office  is  connected  with  or  concerns 
realty,  and  (as  the  fees  on  burials  were  payable  only  in 
respect  of  the  place,  that  is  the  churchyard),  it  clearly 
is,  the  court  should  give  the  vote :  (2  Peckwith,  93  ; 
4  Inst  c  1,  p.  46 ;  2  Halsett's  Precedents ;  EUcott  on 
Elections,  22,  38.) 

Welsbg,  for  the  reap.,  was  not  called  upon. 

Erle,  C.J. — I  am  of  opinion  that  the  revising  bar- 
rister in  this  case  was  right  I  do  not  dwell  upon 
the  question  whether  a  parish  clerk  holds  an  office.  I 
am  clearly  of  opinion,  together  with  the  Mid- 
dlesex committee  of  1804,  that  he  is  not  qualified 
by  reason  of  being  a  parish  clerk  to  vote  for  the 
county.  The  resolution  of  that  committee  has  been, 
if  I  may  so  say,  recognised  and  acted  upon  ever  since 
1804 — recognised  and  acted  upon  by  those  who  have 
had  to  decide  on  the  qualifications  to  vote  for  the 
county ;  and  the  whole  frame  of  the  Reform  Act  at  the 
time  when  the  constituency  was  to  be  settled  and 
qualifications  were  to  be  recognised — the  whole  frame 
of  it  is  consistent  with  the  supposition  that  the 
Legislature  coincided  with  the  opinion  of  the  Middle- 
sex committee,  and  not  consistent  with  the  claim 
put  forward  on  behalf  of  the  parish  clerk  upon 
the  present  occasion.  I  am  against  Mr.  Macnamara  on 
the  first  point,  by  reason  of  the  office  being  a  profit. 
That  alone  would  do,  irrespective  of  any  connection 
with  land.  I  am  of  opinion  also  against  him  on  the 
second  point ;  and  if  it  was  necessary  to  show  this  was 
an  office  yielding  40s.  from  land,  the  fact  of  the  clerk 
of  the  parish  receiving  from  persons  connected  with 
the  burials  in  the  churchyard  certain  donations  that 
amount  to  more  than  40s.  by  the  year,  I  think,  does 
not  amount  to  a  deriving  profit  from  the  land ;  and  he 
has  no  interest  in  the  freehold  of  the  churchyard, 


taking  a  profit  from  the  land  thereby.  I  think  the 
revising  barrister  put  the  right  construction  upon  it; 
that  it  is  a  fee  to  the  parish  clerk  by  the  persons  con- 
nected with  the  burials,  for  the  services  he  performs  in 
attending  and  assisting  at  the  funerals;  and  it  is 
not  at  all  analogous  to  those  profits  issuing  from  the 
land  alluded  to,  where  the  parish  clerk  has  a  right  to 
take  so  much  of  the  actual  profits  of  the  land  and 
other  profits.  The  claim  fails,  aod  the  revising  bar* 
lister  is  right  Judgment  for  the  rap. 

Harrison  and  Lewis,  6,  Old  Jewry,  attorneys  for  app. 

BurcheU,  Dahrgmple  and  Drake  for  reap. 


Tuesdag^Nov.  19. 
Hall  (app.)  v.  Lewis  (reap.) 
Election  law  -  County  Vote—C    "     ^ 


A  "preacher,*  a"  lag  cUrkn  and  a  ubeU+i*^nm 
a  cathedral,  who  were  respectwelg  appointed,  tar 
first  during  good  behaviour,  and  the  two  last  for 
life,  and  were  paid  their  eeveral  stipends  hg  the 
treasurer  of  the  dean  and  chapter   out   of  the 
chapter  revenues*  "which  are  derived  whoUg  oris 
part  from  certain  lands  and  tenements  vested  in  the 
dean  and  chapter^  claimed  to  he  upon  the  register 
of  voters  for  the  countgin  respect  of their  office*: 
Held,  that  they  had  no  equitable  interest  m  the  lands 
from  which  the  funds  were  derived,  and  therefore 
were  not  entitled  to  the  franchise. 
This  was  an  appeal  from  the  decision  of  the  revisag 
barrister  for  East  Kent. 

Case.— At  a  court  holden  at  Canterbury,  in  the 
eastern  division  of  the  county  of  Kent,  before  me,  the 
revising  berrister  appointed  to  ravine  the  list  of  voters 
for  the  said  eastern  division  of  the  said  county,  on 
the  22nd  Oct  1861,  the  Rev.  Francis  James  Holland, 
Joseph  Burn,  and  Thomas  ParneU  severally  claimed  to  be 
placed  on  the  list  of  voters  for  the  said  eastern  division 
of  the  said  county,  in  respect  of  property  situate  whollr 
or  in  part  within  the  parish  called  the  vQle  of  Christ 
Church,  in  the  said  city  of  Canterbury,  and  were  dalr 
objected  to  by  Benjamin  Richard  Eastea,  a  person  on 
the  said  register  of  voters,  on  the  ground  that  they  did 
not  possess  the  requisite  qualification.  The  cLuio> 
were  set  forth  in  the  following  form :— 


Christian  and 
Surname 

Place  of 
Abode. 

Nature  of 
Qualifica- 
tion. 

Street  lsbc 
ate 

Holland, 

14,    St   Dun- 

Freehold 

As  one  of  the 

Francis  James 

stan-terrace, 

Offlee 

six  preacher* 

Canterbury 

in  the  Cathe- 
dra) ChurcK 
Canterbury. 

Burn,  Joseph.. 

16,  Orchard - 

Freehold 

Lay  clerk. 

street   St 

Offlee 

Canterbury 

Dunstan's, 

Cathedral 

Canterbury 

ParneU, 

St  Radljrand's, 

Freehold 

Be)tria*er, 

Thomas 

Canterbury 

Offlee 

Canterharr 
Cathedral. 

As  regards  the  claim  of  the  Reverend  Francis 
James  Holland,  the  facts  proved  before  me  were,  that 
the  said  Reverend  Francis  James  Holland  was  ap- 
pointed by  the  Archbishop  of  Canterbury  one  of  tb? 
six  preachers  of  Canterbury  Cathedral ;  that  he  hell 
his  office  during  good  behaviour,  provided  he  re- 
mained in  the  diocese,  and  preached  at  least  twice  a 
year  in  the  said  cathedral;  that  he  received  an  an- 
nual stipend  of  32t  a-year  as  preacher  from  tie 
treasurer  of  the  dean  and  chapter,  at  the  audit  room 
in  the  cathedral  precincts,  situate  within  the  said  till* 
of  Christ  Church.  It  was  further  proved  that  each  of 
the  six  preachers  formerly  received  an  annual  atipeod 
of  2QL  a-year,  and  •  house  to  live  in,  but  that  the 
stipend  was  afterwards  increased  and  the  bouse  takta 
away. 

As  regards  the  chum  of  Joseph  Born,  the  fscts 


MAGISTRATES'  CASES. 


501 


C.  B.] 


BRIlKiKWATEK    V.    I)  UU AST. 


[C.   B. 


pioved  were,  that  at  a  chapter,  held  in  July  1834, 
the  said  Joseph  Barn  was  appointed  by  the  said  dean 
and  chapter  of  Canterbury  Cathedral  one  of  the  eight 
lay  clerks  of  the  said  cathedral ;  that  the  appointment 
was  for  life,  and  was  made  by  a  resolution  of  the  chap- 
ter, •  minute  of  which  resolution  was  recorded  in  the 
records  of  the  chapter-house,  and  signed  by  the  said  Joseph 
Burn  ;  that  a  salary  of  80/.  a-year  was  attached  to  the 
said  office  of  lay  clerk,  and  was  paid  annually  to  the 
said  Joseph  Burn  by  the  treasurer  of  the  said  dean  and 
chapter  in  the  said  audit-room  of  the  said  cathedral, 
situate  within  the  said  ville  of  Christ  Church;  that  the 
duty  of  the  said  Joseph  Burn  as  lay  clerk  was  to  attend 
and  officiate  as  clerk  a  certain  number  of  times  in  each 
year  during  the  celebration  of  divine  sendee  in  the 
said  cathedral. 

As  regards  the  claim  of  Thomas  Parnell,  it 
was  proved  that  in  1857  the  said  Thomas  Parnell 
had  been  appointed  by  the  said  dean  and  chapter 
one  of  the  eight  bell-ringers  iu  the  said  cathedral; 
that  the  appointment  was  for  life,  and  that  an 
annual  stipend  of  202.  a-year,  payable  out  of  the 
cathedral  funds,  was  attached  to  the  said  office  of 
oell-ringer,  and  was  paid  annually  to  the  said  Thomas 
Parnell  by  the  said  treasurer  of  the  said  dean  and 
chapter,  at  the  said  audit-room  in  the  said  ville  of 
Christ  Church,  and  that  it  was  the  duty  of  the  said 
Thomas  Parnell  to  attend  from  time  to  time  to  assist  in 
ringing  the  bells  at  the  said  cathedral  prior  to  the 
celebration  of  divine  service  therein. 

It  further  appeared  that  the  appointment  to  these 
different  offices,  the  duties  incident  to  them,  and  the 
amount  of  salary  payable  to  the  holders  or  occupants 
of  the  said  offices,  were  regulated  by  certain  statutes 
of  the  metropolitan  cathedral  of  Christ  Church,  Can- 
terbury, which  were  produced  in  court,  and  read ;  and 
it  was  agreed  that  these  statutes  should  form  part  of 
the  present  case,  and,  if  necessary,  should  be  referred 
to  as  evidence  in  support  of  the  claims  of  the  respective 
claimants.  It  was  further  proved  that  such  salaries 
were  paid  out  of  the  chapter  revenues,  which  were 
derived  either  wholly  or  in  part  from  certain  lands  and 
tenements  situate  in  the  said  parish  of  Christ  Church 
ville  and  other  parishes  in  the  said  eastern  division  of 
the  said  county  and  elsewhere  out  of  the  said  county, 
and  which  lands  and  tenements  were  vested  in  the  dean 
and  chapter  of  the  said  cathedral. 

Upon  this  state  of  facts  I  retained  the  names  of 
the  said  Francis  James  Holland,  James  Burn  and 
Thomas  Parnell  on  the  list  of  voters. 

The  names  of  the  several  persons  following  appear- 
ing on  the  revised  list  of  voters  for  the  said  parish  of 
the  villa  of  Christ  Church,  were  allowed  to  remain  upon 
such  list,  though  duly  objected  to  under  circumstances 
similar  to  the  cases  of  the  said  Joseph  Burn  and  Tho- 
mas Parnell ;  that  is  to  say,  George  Eastes,  James 
Hum  Farrow,  William  Clife  Gough,  William  Henry 
Longhurst,  William  Newsome,  William  Norman,  Wil- 
liam Pugh,  Robert  Rhodes  and  Mark  Teal.  I  declare 
that  the  appeals  against  snch  decisions  ought  to 
be  consolidated,  as  they  depend  upon  the  same  decisions. 

If  the  court,  under  the  circumstances  aforesaid,  should 
be  of  opinion  that  my  decision  was  incorrect,  the  names 
of  the  said  Francis  James  Holland,  Joseph  Burn,  Tho- 
mas Parnell,  George  Eastes,  James  Hum  Farrow,  Wil- 
liam Clife  Gough,  William  Henry  Longhurst,  Wil- 
liam Newsome,  William  Norman,  William  Pugh, 
Robert  Rhodes  and  Mark  Teal,  are  to  be  expunged 
from  the  said  register  of  voters  for  the  eastern  division 
of  the  county  of  Kent  for  the  said  parish  of  Christ 
Church  villa. 

If  the  court  be  of  opinion  that  my  decision  was 
correct,  the  said  list  will  remain  without  amendment. 

(Signed)  C.  G.  A. 

WeUby  for  the  app. — The  question  in  this  case  is, 
whether  these  claimants  have  their  stipend  arising  out 
[Mag.  Cas.] 


of  land,  for  after  the  decision  in  Bushefl  v.  Eastes,  it 
may  be  assumed  that  unless  their  stipend  arises  from 
land,  they  are  not  entitled  to  the  franchise.  All  these 
parties  are  paid  at  the  audit-room  from  funds  of  the 
cathedral ;  but  there  is  nothing  in  the  case  to  show 
that  either  of  them  has  a  clear  income  of  40*.  a-year 
arising  from  land.  The  statute  says,  the  funds  are  to 
corns  out  of  the  common  goods  of  the  cathedral. 
Now  the  said  common  goods  do  not  arise  wholly  out 
of  land.  In  the  next  place  the  case  does -not  show 
that  these  claimants  had  severally  40s.  a-year  stipend 
arising  out  of  lands  in  the  parish  of  Christ  Church. 

Macnamara  for  the  reap. — As  to  the  last  point, 
there  is  sufficient  arising  out  of  lands  in  the  parish  of 
Christ  Church  to  satisfy  the  requirement  of  the  statute; 
and  if  the  court  finds  difficulty  on  this  point,  I  shall 
pray  that  the  case  may  be  sent  back  to  have  this  fact 
found.  It  is  found  in  the  case  that  the  salaries  are 
derived  from  land.  These  claimants  are  therefore  en- 
titled to  vote;  for  the  dean  and  chapter  hold  the  lands 
out  of  which  the  funds  arise,  as  trustees  for  them. 

Erlk,  C.  J. — I  think  the  decision  of  the  revising 
barrister  in  this  case  ought  to  be  reversed.  It  is  not 
necessary  to  make  the  case  turn  upon  the  question 
whether  this  person  held  the  office  of  bell-ringer  for 
the  district,  because,  as  Mr.  Macnamara  truly  con- 
tended, if  he  was  appointed  and  had  an  equitable 
interest  and  right  to  the  salary  from  freehold  lands, 
that  would  be  a  freehold  qualification  within  the 
district  from  which  the  qualification  is  to  be  derived. 
I  cannot  find  myself  that  there  is  any  equitable 
interest  in  any  lands  anywhere.  I  can  find  nothing 
mere  than  an  agreement  that  "out  of  our  property 
we  will  pay  you  20/.  a-year.**  I  cannot  conceive 
any  distinction  between  this  functionary,  as  Lord 
Mansfield  called  the  party  who  claimed  to  hold  an 
office,  and  any  other  party  hired  to  do  service,  as 
far  as  creating  an  equitable  interest  in  any  of  the 
property  of  the  party  who  hires  him.  There  the 
parties  hire  him  for  20/.  per  annum,  which  they 
must  pay  out  of  their  funds.  There  is  not  the  least 
sign  of  any  equitable  interest  in  hiin. 

Williams,  J. — I  am  of  the  same  opinion.  I  think 
the  claimants  have,  at  all  events,  functions  and  emolu- 
lents  for  life,  so  as  to  give  an  equitable  title  to  a  cer- 
tain quantity  of  the  funds  of  the  dean  and  chapter. 
There  is  no  other  enjoyment  of  the  property,  and  I 
cannot  see  any  equitable  estate. 

Byles,  J. — I  quite  agree.  These  seems  to  me  to  be 
no  substantial  difference  between  an  officer  of  a  corpo- 
ration aggregate  and  of  a  man  of  property.  I  do  not 
see  anything  to  prevent  the  parties  here  from  appoint- 
ing these  functionaries,  and  paying  them  out  of  real  or 
personal  property.  It  might  be  more  convenient,  and 
even  if  it  could  be  done  and  was  done,  that  they  were 
paid  out  of  real  property,  non  constat  the  whole  body 
had  enough,  and  if  they  had,  non  constat  the  revenue  of 
each  of  these  functionaries  comes  out  of  so  much  of  the 
property  as  is  in  the  parish  in  question. 

Keating,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  app. 

REGISTRATION  APPEALS. 

Nov.  11  and  22. 

Bridgewatek  (app.)  v.  Durant  (resp.) 

Borough  vote — Qualification — Lag  clerk — Occupation 

as  tenant— 2  Will.  4.  c.  45,  s.  27 . 
A  lay  clerk  appointed  to  his  office  by  a  dean  and 
chapter,  and  occupying  a  house  assigned  to  him  by 
them,  above  the  value  oflOl.  a-year ,  the  freehold  of 
the  house  being  in  the  dean  and  chapter,  the  said 
lay  clerk  not  being  bound  to  reside,  and  being  able 
to  perform  the  duties  incident  to  his  office  without 
residing  in  the  house,  is  not  entitled  to  vote  in 
respect  of  the  said  house,  as  having  a  legal  or 
equitable  interest  therein. 
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Steel  and  others. 


C.  B. 


The  question  as  to  the  nature  of  the  holding  in  such  a 

case  is  one  of  fact  for  the  revising  barrister. 

Case. — At  a  court  held  before  me,  the  barrister  duly 
appointed  to  revise  the  list  of  voters  for  the  borough  of 
New  Windsor,  Robert  Bridgwater  claimed  to  have  his 
name  inserted  in  the  list. 

The  claimant  has  occupied  a  house  in  the  Lower 
Ward,  within  the  borough,  about  fourteen  years.  He 
occupies  as  a  lay  clerk,  to  which  office  he  was  appointed 
by  the  dean  and  canons  of  Windsor  seventeen  years 
ago. 

The  freehold  of  the  house  is  in  the  dean  and  canons; 
its  value  is  above  10L  a-year.    It  is  extra-parochial 

A  certain  number  of  houses  are  occupied  by  lay 
clerks.  There  are  more  lay  clerks  than  houses,  and 
the  juniors  receive  20/.  a-year  more  salary  till  a  house 
becomes  vacant  The  salary  is  then  reduced  by  20L 
The  lay  clerk  may  then  take  the  house,  but  is  not 
obliged  to  reside.  He  can  perform  all  his  duties  with- 
out residing  in  the  house,  but  cannot  let  without 
permission  of  the  dean  and  canons, 

The  claimant  on  his  appointment  took  the  oath  of 
allegiance  and  some  other  oath.  He  believes  he  holds 
his  office  for  life,  or  so  long  as  he  does  his  dudes.  He 
has  never  seen  the  statutes  of  the  dean  and  canons. 
He  has  no  doubt  that  there  are  such  statutes,  but  he 
has  no  right  of  access  to  them,  and  he  has  made  no 
attempt  to  see  them  or  procure  any  evidence  from 
them.  He  knows  no  book  relating  to  his  office  but  the 
cheque-book  in  which  his  name  is  entered,  and  which 
he  sees  once  a  month. 

I  held  that  these  facts  did  not  show  a  sufficient  oc- 
cupation either  as  owner  or  tenant,  and  refused  to 
insert  the  claimant  on  the  list  of  voters. 

If  the  court  should  be  of  opinion  that  my  decision 
is  erroneous,  the  claimant's  name  is  to  be  inserted  in 
the  list  of  voters  for  the  borough  of  New  Windsor  and 
will  stand. 


Christian  and 
Surname. 


Robert  Bridge- 
water 


Place  of 
Abode. 


30,     Lower 
Cloisters 


Nature  of 
Qualification. 


House 


Street,  Lane. 
Ac 


80,   Lower 
Cloisters. 


The  names  of  the  following  claimants  were  rejected 
on  the  some  grounds,  and  are  to  be  inserted  if  the 
court  decide  in  favour  of  Robert  Bridge  water. 

[Here  followed  the  names  of  six  other  claimants.] 
(Signed)  H.  B.  C. 

Revising  Barrister. 

Macnamara  for  the  app.— -In  this  case  the  app.  is  a 
lay  clerk  under  the  dean  and  canons  of  Windsor, 
and  he  claims  to  vote  under  sect  27  of  2  Will.  4,  c. 
45,  in  respect  of  his  occupation  of  a  house  as  tenant : 
(Hughes  v.  The  Overseers  of  Chatham,  5  M.  &  G. 
54.)  The  distinction  drawn  in  that  case  was  recognised 
and  acted  on  in  Dobeon  v.  Jones,  5  M.  &  G.  112.  It 
is  not  necessary  to  show  the  nature  of  the  tenancy,  all 
he  has  to  do  is  to  show  that  he  occupies  as  tenant. 
[Keating,  J. — A  tenancy  at  will  would  be  enough.] 
Yes:  Clarke  v.  The  Overseers  of  Bury,  1  C.  B, 
N.  S.,  23.  Those  cases  show  the  distinction  between 
occupation  as  owner  or  tenant.  The  other  cases 
raised  questions  as  to  the  tenancy  being  of  an  elee- 
mosynary nature :  {Heartley  v.  Banks,  5  C.  B.  N.  S. 
40 ;  Heath  v.  Haynes,  3  C.  B.  389.) 

Griffits  contra.  —  The  decision  of  the  revising 
barrister  was  correct.  The  statutes  of  the  dean  and 
chapter  were  not  brought  before  the  revising  barrister, 
ao  he  was  left  in  doubt  as  to  the  nature  of  the 
tenancy.  It  did  not  appear  what  a  lay  clerk  is  or  what 
are  his  duties.  If  the  statutes  were  before  the  court  it 
would  be  seen  that  the  claimant  stands  in  the  same 
position  as  the  Military  Knights  of  Windsor,  who  the 
court  has  held  are  not  entitled  to  vote. 

Macnamara  in  reply. — So  far  as  the  case  is  con- 


cerned there  is  no  evidence  that  there  are  any  statutes- 
of  the  dean  and  chapter  in  existence. 

Cur.  adv.  vnU. 
Nov.  22. — Eruc,  C.  J.  now  delivered  the  judg- 
ment of  the  court — In  this  case  the  revising  bar* 
rister  states  the  facts  which  were  proved  relating  to- 
the  occupation  of  a  house  by  the  claimant,  and 
suggests  other  facts  which  were  proved ;  and  decided- 
that  he  was  not  satisfied  that  the  claimant,  a  laj 
clerk,  occupied  his  house  either  as  owner  or  tenant 
within  the  statute.  Occupation,  alone,  of  a  house  is 
not  sufficient  to  qualify— -that  is,  occupation  as  a. 
member  of  a  corporation  aggregate,  or  as  the  receiver 
of  charitable  bounty  {Heartley  v.  Banks,  5  C.  B^ 
N.  S.,  «40) ;  or  for  purposes  connected  with  service  to 
be  performed  (Dobson  v.  Jones,  5  M.  &  6.  IIS  -. 
Clarke  v.  The  Overseers  of  Burg,  1  G.  B.,  N.  S^  23);. 
or  under  the  appointment  from  governors  of  a  charity 
at.  their  discretion  :  (Davis  v.  Waddmgton,  7  M.  & 
G.  37.)  In  these  cases  the  alleged  holding  has  been  held 
not  to  qualify.  The  question  is  one  of  fact,  and  it  was 
for  the  revising  barrister  to  draw  his  own  conclusioa 
from  the  premises  before  him.  Upon  the  statement 
of  the  case  we  do  not  find  any  proof  that  the 
appointment  of  the  lay  clerk,  together  with  the 
assignment  of  a  house  for  his  occupation,  necessarily 
created  any  legal  or  equitable  freehold  interest  in- 
him.  In  this  case,  therefore,  we  see  no  reason  wbr 
the  decision  of  the  revising  barrister  should  be  wrong; 
and  his  decision  is  confirmed. 

Judgment  for  the  rcsp. 

Monday,  Nov.  25. 
White  v.  Steel  and  others. 
At  a  meeting  of  ratepayers  it  was  proposed  and  agreti 
that  a  sum  of  money  should  be  borrowed  on  the 
security  of  the  rates  for  the  purpose  of  purchasing 
land  for  a  burial-ground.     One  of  the  ratepayers 
present  demanded  a  poll,  but  his  motion  not  being 
seconded  it  fell  to  the  ground,  and  a  rate  was  agreed 
to  for  paying  off  the  loan.     Application  was  the* 
made  toHhe  Church  Commissioners  under  sect. 26  of 
3  Geo.  4,  c.  72,  and  they  confirmed  the  rate,  and 
ordered  the  churcliwardens  to  make  and  levy  it. 
The    deft,   and    others    hoping    refused  to  pay, 
recourse  was  had  to  the  Ecclesiastical  Court,  when 
the  deft*,  alleged  that  the  rate  was  improperly  made, 
inasmuch  as  a  poll  had  been  demanded  and  not 
granted.     The  learned  judge  of  the  Ecclesiastical 
Court  ruled  that  he  had  no  power  to  examine  the 
validity  of  the  order  of  the  commissioners,  where- 
upon the  defts.  moved  for  a  prohibition  to  issue  to 
restrain  the  Ecclesiastical  Court  from  further  pro- 
ceeding in  the  matter : 
Held,  that,  considering  the  extreme  importance  of  the 
case,  and  the  interests  at  stake,  and  the  difficulty  of 
construing    these  Acts  of  Parliament,  the  parties 
must  declare  in  prohibition. 
This  was  a  rule  calling  on  the  pits,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  against  tba 
Ecclesiastical   Court  to  prohibit  it  from  proceeding 
with  a  suit. 

It  appeared  that  in  the  parish  of  Plumstesd  tbt> 
Home  Secretary  had  ordered  a  churchyard  to  be 
closed,  upon  which  it  became  necessary  for  the  parish- 
ioners to  consider  what  they  should  do  to  obtain  a 
proper  and  sufficient  burial-ground.  A  meeting  of  the 
parishioners  was  accordingly  held,  at  which  it  w» 
determined  to  have  a  burial  board  and  a  burial- 
ground,  a  part  of  which  was  to  be  consecrated  and  a 
part  not,  and  an  application  was  made  to  the  Church 
Commissioners  to  authorise  the  purchase,  but  tbeyrepnei 
that  they  had  no  power  under  the  statutes  relating  to  the 
subject  to  authorise  the  purchase  of  ground  of  which 
only  a  part  was  to  be  consecrated.  Another  meet- 
ing was  then  called,  and  in  the  notices  it  was  staid* 
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*to  be  the  intention  to  rescind  the  resolution  of  the 
former  meeting,  and  to  propose  fresh  resolutions.    In 
consequence  of  this  notice  a  large  meeting  of  parish- 
ioners was  held  at  the  vestry,  at  which  sixty-four  rate- 
payers were  present,  and  the  resolutions  of  the  former 
meeting  were  rescinded,  and  it  was  proposed  and  agreed 
to,  that  a  sum  of  100021  should  be  borrowed  on  the 
security  of  the  rates  for  the  purpose  of  purchasing 
•land  for  a  burial-ground,  to  be  duly  consecrated,  under 
the   powers  of  the  statute  of  3   Geo.  4,  c    72,  s. 
26.     A  ratepayer  demanded  a  poll,  but  not  being 
.seconded  the  motion  fell  to  the  ground,  and  a  rate 
was  agreed  to  for  paying  off  the  10002.  by  two  instal- 
lments. 

Application  was  then  made  to  the  Church  Commis- 
sioners under  the  stat  3  Geo.  4,  c  72,  s.  26,  and  they 
•confirmed  the  rate,  and,  under  the  powers  given  them, 
ordered  the  churchwardens  to  make  and  levy  the  rate. 
The  rate  was  accordingly  made,  the  money  borrowed 

•  of  the  bank,  and  a  piece  of  land  purchased  for  the  new 
burial-ground,  and  consecrated ;  and  at  the  expiration 
of  five  months,  when  the  rate  was  demanded  and 

•collected,  certain  persons  objected  to  pay,  and  the 
•churchwardens  were  driven  to  the  Ecclesiastical  Court 
to  enforce  payment  of  the  rate.  The  usual  libel  and 
declaration  setting  forth  the  facts,  and  the  names  of 
the  parties  so  refused,  was  filed,  and  to  this  these  par- 
ties put  forth  a  responsive  allegation,  which  alleged 
that  the  rate  was  improperly  made,  inasmuch  as  a  poll 
-had  been  demanded,  and  not  granted.  To  this  there 
was  a  demurrer,  the  pits,  contending  that  it  was  not 
competent  to  the  court  to  consider  what  had  been  done 
previous  to  the  order  of  the  Ecclesiastical  Commis- 
sioners ;  and  that  the  order  of  the  commissioners,  duly 
made  under  the  powers  given  them  by  the  statute,  and 
•sealed  by  their  seal,  was  binding,  like  a  judgment,  on 
-the  court.  The  judge  of  the  Ecclesiastical  Court  was 
■of  opinion  that  that  court  had  not  power  to  examine 
the  validity  of  the  order  of  the  commissioners ;  and  the 
^question  raised  by  the  present  motion  for  a  prohibition 
to  issue  to  restrain  the  Ecclesiastical  Court  from  fur- 
ther proceedings  in  this  suit  was,  whether  the  learned 
judge  was  right  or  not  in  deciding  that  he  could  not 

•  examine  whether  the  decision  of  the  commissioners 
was  right  or  not. 

A  rule  having  been  obtained  on  a  former  day, 
Philhmore,  Q.C.  (F.  M.  White  with  him)  now  showed 
cause,  and  contended  that  it  was  net  competent  for  the 
Ecclesiastical  Court  to  consider  any  of  the  preliminary 
proceedings,  and  that  the  order  of  the  commissioners 
must  be  taken  to  have  been  rightly  made  and  was  con- 
clusive. The  statutes  58  Geo.  3,  c  45,  ss.  59,  60,  giving 
.power  to  borrow  money  on  the  credit  of  parishes,  and  to 
make  a  rate  to  pay  the  cost  of  increasing  the  accom- 
modation of  existing  churches;  and  59  Geo.  3,  c  134, 
ss.  23  and  24,  requiring  the  assent  of  the*  major  part  of 
a  vestry  to  such  a  motion,  and  two* thirds  of  the 
•parishioners,  were  referred  to.  They  also  contended 
that  the  proper  remedy  of  parties  objecting  to  the  rate 
was  by  mandamus,  and  that  to  grant  the  prohibition 
-would  extinguish  the  suit ;  that  the  rate  was  not  a 
common  law  rate,  and  governed  by  the  requirements  to 
make  it  valid  at  common  law,  but  that  it  was  made 
under  3  Geo.  4,  c  72  ;  and  that  the  existence  of  a 
desire  among  the  parishioners  for  a  burying-groundwas 
-a  sufficient  foundation  for  the  order  of  the  commis- 
sioners, as  that  under  this  statute  they  had  jurisdiction 
to  make  their  order,  and  there  were  no  means  pointed 
out  how  that  desire  should  be  expressed.  They  cited 
Rex  v.  Inhabitants  of  Lambeth,  3  B.  &Ad.  657. 

A.  Wills,  in  support  of  the  rule,  contended  that  the 
statute  3  Geo.  4,  c  72,  did  not  apply  to  this  case,  as 
that  statute  applied  to  the  enlarging  of  churches  and 
giving  additional  church  accommodation,  and  this  rate 
was  for  obtaining  an  additional  burying-ground ;  that 
the  consent  of  the  parishioners  to  the  rate  had  not  been 


obtained  in  the  only  legal  way  in  which  it  could  be 
obtained.  A  poll  had  been  demanded  and  refused;  it 
was  therefore  contended  that  the  resolution  of  the 
meeting  for  making  a  rate  was  null  and  void,  and  the 
foundation  of  the  jurisdiction  of  the  Ecclesiastical 
Commissioners  to  make  an  order  for  the  rate  was  gone, 
and  that  the  order  was  therefore  invalid ;  and  that  the 
responsive  allegation  which  had  been  rejected  by  the 
judge  of  the  Court  of  Arches  was  an  answer  to  the 
suit.  He  cited  Reg.  v.  Dursley,  5  A.  &  E.  10 ;  Reg. 
v.  Willim,  16  Q.  B.  1  ;  Blunt  \.HarwoodyS  A.&E. 
810;  Bttrder  v.  Veiey,  12  A  &  E.  233;  Richards 
v.  Dyke,  3  Q.  B.  256. 

Erlb,  C.  J. — Having  paid  great  attention  to  the 
arguments  on  both  sides,  and  considering  the  extreme 
importance  of  the  case  and  the  interests  at  stake,  not 
merely  in  this  suit,  but  in  a  number  of  similar  cases; 
and  considering  the  difficulty  in  construing  these  Acts 
of  Parliament,  we  think  the  matter  ought  to  be  put  in 
a  train  in  which  the  parties  should  have  the  power  of 
taking  the  opinion  of  the  proper  tribunals;  therefore 
the  applicants  had  better  declare  in  prohibition. 

Judgment  accordingly. 


COTJBT  OF  EXCHEQUER. 

Reported  by  F.  Baxlbt  and  H.  Lzioh,  Esqra,  Barrlsten- 

at-Law. 

Thursday,  Nov.  21. 
Singleton  v.  Williamson  (see  next  case). 
Distress    damage  feasant — First   escape    of    cattle 
from  defect  of  fences;  afterwards,  breaking  down 
good  fence  into  com  land — Who  ultimately  liable. 
The  pli,  occupied  land  adjoining  a  river,  and  on  the 
other  side  the  deft    occupied  land  which  he  was 
bound  properly  to  fence,  but  from  his  neglect  to  fence 
it  theplL's  cattle  escaped  into  the  deJVs  close,  and 
afterwards  from  that  close,  over  a  good  and  sub' 
stantial  fence,  into  an  adjoining  corn  field  of  defCs 
The  deft  then  distrained  theplt.'s  cattle  in  the  corn 
field  as  damage  feasant : 
Held,  in  an  action  of  trover  by  the  pit.,  that  he  was 
entitled   to  recover ;    that  the  cattle  having  first 
escaped  in  consequence  of  the  defies  neglect  to  fence 
.  the  first  field,  he  could  not  distrain  the  cattle  when  they 
escaped  over  the  sound  fence  into  the  second,  or  corn 
field. 

This  was  an  action  of  trover  and  detinue  for  cattle. 
Pleas : — 1.  Not  guilty.   2.  That  the  cattle  were  not 
the  pit's    3.  Non-detinet    4.  Justification  by  reason 
of  distress  damage  feasant. 

The  pit  was  the  occupier  of  land  called  "  Hail 
Moor,"  which  in  the  year  1813  was  awarded  by  certain 
inclosure  commissioners  to  the  pit  By  this  award  the 
pit  was  bound  to  erect  and  keep  in  repair  a  fence  to 
the  south  of  this  land,  which  land  was  bounded  on  the 
north  by  the  river  Irt.  The  deft,  occupied  land 
bounded  on  the  south  by  this  river,  so  that  the  river 
divided  the  pit's  land  from  the  deft. 'a  In  the  year  1815 
the  Inclosure  Commissioners  for  the  parish  of  Gosforth, 
where  the  deft's  land  is,  awarded  it  by  a  sale  thereof 
to  the  deft  a  wife's  father,  a  Mr.  Butler. 

By  the  Act  (4  Geo.  3)  for  inclosing  the  lands  of  the 
parish  of  Gosforth,  the  13th  section  required  the  com- 
missioners M  to  allot  and  set  out  by  marks  and  bounds 
so  much  of  the  commons  and  waste  grounds  as  shall 
seem  necessary,  and  to  sell  the  same,  and  the  purchasers 
thereof  and  their  heirs  and  assigns  shall  be  liable  to 
make  and  keep  in  repair  such  part  of  the  ring  or  outer 
fences  as  shall  be  directed  by  the  said  commissioners." 
And  the  commissioners  by  their  award  required  "  fences 
to  be  erected  and  kept  in  repair  east  and  south"  of 
the  lands  so  allotted  to  Mr.  Butler,  and  which  land  was 
called  Bridge-green.  Butler  had  since  died,  and  the 
deft  was  now  the  owner  of  Bridge-green.  On  the 
north  of  Bridge-green  the  deft  has  a  piece  of  arable 
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land  which  is  bounded  on  the  sooth  by  a  fence  in  good 
repair.  In  June  1861  six  or  seven  of  the  pit's  beasts 
in  Hail-moor  crossed  the  river  Irt,  and  got  into  the 
deft's  land  called  Bridge-green,  the  fence  being  ont  of 
repair,  and  thence  from  Bridge-green,  over  the  fence 
that  was  in  good  and  perfect  repair,  into  the  deft.'s 
arable  land,  where  they  did  damage.  The  deft,  caused 
them  to  be  distrained  as  damage  feasant  and  impounded, 
for  which  this  action  was  brought.  The  cause  was 
tried  at  the  last  Carlisle  summer  assizes,  before  Wilde, 
B.,  who  told  the  jury  that  it  was  the  deft.'s  duty 
to  maintain  a  fence  in  Bridge-green  along  the  margin 
of  the  river,  and  this  in  many  places  was  shown  to  be 
level  with  the  ground.  If  the  jury  believed  the  pit's 
cattle  crossed  the  river  into  Bridge-green  and  thence 
into  the  corn  field,  it  was  immaterial  whether  the  fence 
of  the  corn  field  or  arable  land  was  in  repair  or  not. 
The  jnry  returned  a  verdict  for  the  pit.  for  K  10s.  6<L 
A  role  nisi  having  been  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  first,  in  directing  the  jury  that 
it  was  immaterial  what  was  the  state  of  the  fences  of 
the  field,  or  whether  the  cattle  were  taken  damage 
feasant ;  secondly,  in  discharging  the  jury  from  giving 
any  verdict  as  to  the  second  count, 

MelUsh,  Q.  C.  and  T,  Jonet  showed  cause  against  the 
role.—  Where  cattle  escape  through  the  defect  of  one 
man's  fences  into  that  person's  land,  and  thence  into  the 
land  of  another,  doing  damage,  the  owner  of  the  cattle 
would  be  liable  to  an  action,  and  he  would  have  his  re- 
medy over  against  the  party  who  neglected  to  keep 
r)d  the  defective  fence :  (Powell  v.  Salisbury,  2  Yo. 
Jer.  391 :  Holbach  v.  Warner,  Cro.  Jac  665.)  The 
person  who  ought  to  have  kept  the  fences,  but  did  not, 
is  liable  for  all  the  consequences.    If  therefore  the  land 
into  which  the  pit's  cattle  escaped  over  the  sound  fence 
had   not  been  the  deft's,  but  another  person's,  the 
pit.  would  have  been  liable  to  that  third  person  for  the 
damage  his  cattle  had  done,  and  the  deft  would  have  been 
again  liable  to  the  pit,  because  it  was  in  consequence 
cf  his  defective  fence  the  cattle  first  escaped.    It  was 
the  deft's  own  neglect  that  the  cattle  first  got  into 
Bridge-green,   from  his  omission  properly  to  fence 
against  the  river,  and  having  reached  Bridge-green 
through  the  deft's  defective  fence,  the  pit  is  not  liable 
to  him  for  their  subsequently  getting  into  the  deft's  corn 
field  over  a  good  fence.     It  thus  avoids  a  circuity  of 
action.    Nor  is  it  to  be  taken  as  certain  that,  if  the 
cattle  had  not  been  permitted  to  escape  into  the  first 
field,  they  would   have    gone   over  the  good  fence 
into  the  corn  field  at  all ;  they  may  not  have  broken 
through  a  good  fence  in  the  first  instance.    But  having 
once  got  out  through  a  defective  fence,  there  was  then 
no  stopping  them,  and  the  person  whose  first  fence  is 
defective,    and    by    which  they    escaped,  would  be 
ultimately  liable.    The  deft  was,  in  fact,  as  much 
bound  to  fence  to  keep  his  own  cattle  in  his  own  field  as 
to  keep  the  pit's  out   [Bkaxwkll,  B.—  I  do  not  un- 
derstand the  deft  will  say  that  he  is  not  bound  to  keep 
up  a  sufficient  fence  ;  what  he  says  is,  that  there  was 
a  proper  and  substantial  fence  against  the  corn  field 
into  which  the  pit's  cattle  escaped  and  did  the  damage.] 
Edward  James,  Q.C.  (AeropZay  with  him)  in  sup- 
port of  the  rule. — The  learned  judge's  direction  to  the 
jury  was  erroneous;  the  deft's  land    was  properly 
fenced,  and  it  can  make  no  real  difference  whether  the 
fence  was  against  the  river  in  Bridge-green  or  a  little 
further  in — against  the  corn  field;  the  cattle  broke 
over  a  good  substantial  fence,  and  thus  got  into  the 
corn  field,  where  the  damage  was  done  of  which  he 
complains ;  probably  for  anything  done  by  the  cattle 
in  Bridge-green  he  may  have  had  no  just  ground  of 
complaint      [Pollock,  C.  B. — On  the  contrary,  if 
they  bad  sustained  any  injury  there  he  may  have  been 
liable.]    There  being  a  sound  fence  against  the  plt.'s 
cattle,  and  over  which  they  broke  into  the  deft.'s  corn, 
the  pit.  is  liable.     [Wjlde,  B. — If  one  man's  bullock, 


through  a  defective  fence,  gets  into  another's  field,  and 
stakes  itself  in  breaking  through  a  strong  inner  fence, 
could  the  owner  of  the  bullock  maintain  an  action  for 
the  injury  to  the  bullock  against  the  occupier  of  the 
first  field  by  reason  of  his  defective  fence  ?]  Possiblv 
he  might  [Wilde,  B. — And  the  owner  of  the  fence 
damaged  against  the  owner  of  the  beast  for  the  injury 
to  the  fence?]  Perhaps  so;  but  the  learned  jnJge  at 
the  trial  told  the  jury  in  effect  that  the  condition  of 
the  second  fence  was  immaterial.  It  is  admitted  the 
deft  was  bound  to  fence  as  against  his  neighbour's 
field ;  that  he  did.  Here  was  a  perfectly  good  fence 
as  against  the  pit's  cattle,  and  the  deft  is  not  to 
suffer  because  his  fence  was  further  in  than  may  have 
been  desired,  or  because  there  were  not  two  fences. 

Pollock,  C.  B. — I  am  of  opinion  that  this  role 
should  be  discharged.  It  was  a  motion  for  a  new 
trial  on  an  alleged  misdirection  of  my  brother  Wilde 
to  the  jury.  When  application  was  made  for  the  role 
it  certainly  appeared  to  me  to  be  not  only  a  case  of 
hardship  upon  the  deft,  but  one  which  was  worthy  of 
some  consideration.  After  hearing  the  argument  upon 
it  I  have  come  to  the  conclusion  that  my  brother 
Wilde  was  quite  correct,  and  that  it  is  in  accordance 
with  the  whole  policy  of  the  law  of  England  upon  the 
subject  When  any  wrong  is  done  or  damage  sus- 
tained, the  law  inquires  when  was  the  first  wrong 
done,  who  was  the  cause  of  first  setting  it  in  motion, 
or  what  was  the  origin  of  the  mischief?  In  this  in- 
stance the  owner  of  the  close  called  Bridge-green  was 
bound  so  to  fence  it  as  to  prevent  his  neighbour's 
cattle  from  getting  into  it  This  it  appears  he  neg- 
lected to  do ;  there  was  little  or  no  fence  at  all  there  in 
some  places ;  the  consequence  was,  that  the  pit's 
cattle  got  into  the  close  called  Bridge-green,  and  thence 
on  over  a  fence  into  the  deft's  corn  field,  where  they 
were  distrained  by  him  as  damage  feasant  It  was 
argued  for  the  deft  that  it  was  not  a  necessary  conse- 
quence of  their  being  on  the  corn  land  that  their  ori- 
ginal escape  was  by  the  deft's  default  in  fencing 
Bridge-green  as  against  the  river ;  but,  if  a  man  dig 
a  pit  in  a  highway,  it  is  not  a  necessary  conseqaeace 
that  *a  passenger  should  fall  into  the  pit,  but  if  he 
does,  it  is  sufficient  if  the  accident  is  the  result  of 
something  that  ought  not  to  be  done.  I  think  the 
learned  judge's  summing-up  was  in  this  case  quite 
correct 

Braxwkix,  B. — I  am  entirely  of  the  same  opinion. 
The  deft  was  bound  to  fence  his  own  land  as  between 
himself  and  the  pit  The  deft  is  as  much  obliged  to  fence 
his  land  to  keep  the  pit's  cattle  in  his  (the  pit's)  own 
land  as  he  is  to  keep  his  (the  deft's)  own  cattle  upon 
his  own  land.  If  any  injury  arises  from  his  neglect, 
the  party  injured  has  a  right  to  complain  of  the  injury 
which  is  the  necessary  consequence  of  the  omission  to 
perform  that  duty.  It  is  conceded  that,  according  to 
the  authorities,  if  the  pit's  cattle  being  by  deft's 
default  in  his  land,  had  escaped  therefrom  into  the 
close  of  a  third  party  and  had  there  sustained  aa  in- 
jury, the  pit  could  maintain  an  action  against  the  deft 
for  damages  in  consequence  of  the  injury,  and  ou  that 
ground,  to  avoid  circuity  of  action,  the  deft  should  net 
be  at  liberty  to  impound  the  plt.'s  cattle  damage  fea- 
sant, and  then  leave  the  pit  to  a  cross-action  against 
him  for  the  injury  sustained  by  the  impounding.  The 
damages  to  be  occasioned  is  the  not  unnatural  con- 
sequence of  the  deft's  own  omission  to  fence  the  fin* 
close,  called  Bridge-green.  No  man  should  complain 
of  another's  act  when  it  is  the  immediate  result  of  his 
own  negligence.  Suppose  the  pit's  bull  escaped  into 
the  deft's  first  field  from  a  neglect  of  the  deft,  to 
fence  his  land,  and  while  in  the  first  field,  where  he  bad 
escaped  from  the  deft's  neglect  to  fence,  from  some 
excitement  or  other  he  broke  down  a  sound  fence, 
and  got  over  into  a  second  close,  where  be  would  Ml 
otherwise  have  gone  if  he  had  not  been  induced  to  «b 
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so  when  in  the  first  field;  surely  the  deft,  could  not 
complain  of  it 

Channell,  B. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  We  are  asked  to  grant  a  new 
trial  on  the  ground  that  the  jury  were  misdirected ;  but 
I  think  the  ruling  of  my  brother  Wilde  was  quite 
correct.  Assuming  in  this  case  that  the  second  or 
inner  hedge,  as  it  has  been  called,  was  a  strong  and 
sufficient  one,  the  question  is,  whether  the  deft  can 
resist  this  action,  it  being  clear  that  the  cattle  would 
not  have  escaped  from  the  pit's  land  but  for  the  defect 
of  the  deft's  fence  to  his  close  Bridge-green.  It  was  the 
•deft's  duty  to  keep  good  that  fence,  and  but  for  his 
default  the  pit's  cattle  would  not  have  escaped,  and 
their  doing  so  was  the  natural,  if  not  the  necessary, 
-consequence  of  his  omission,  and  therefore  the  deft, 
bad  no  right  to  distrain  them.  I  do  not  think  it  dis- 
tinguishable from  the  case  I  put  and  compared  it  to 
during  the  argument — that  when  the  deft,  complains 
of  the  pit's  cattle  breaking  into  his  land  and  then  over 
an  inner  fence  into  his  corn,  the  pit  may  very  well 
reply,  "  My  cattle  were  in  a  pound,  and  you  opened 
the  gate  from  whence  they  escaped  and  did  the  damage 
complained  of— you  were  the  cause  of  it." 

Wilde,  B. — I  am  of  the  same  opinion,  that  the 
rule  should  be  discharged.  I  am  not  sorry  that  the 
question  has  been  discussed,  as  it  has  proved  to  be  one 
of  some  novelty ;  but  I  retain  the  same  opinion  now, 
after  having  heard  the  arguments,  as  I  entertained  at 
the  trial.  Ordinarily  speaking,  if  cattle  stray  and 
damage  is  done  by  them,  the  owner  is  liable ;  but  in 
this  case  it  was  the  dirt's  neglect  to  repair  his  fence 
that  was  the  cause  of  the  cattle  escaping  in  the  first 
instance.  The  deft,  was  bound  to  fence  the  first  field 
in  order  as  mnch  to  keep  the  pit's  cattle  out  of  it  as 
his  own  in;  he  did  not  do  so,  and  the  pit's  cattle 
having  got  into  the  deft's  close  called  Bridge-green, 
over  a  defective  fence  which  it  was  the  deft 's  duty  to 
keep  good,  they  escaped  into  another  field  of  the  deft, 
where  the  damage  was  done  which  was  complained  of. 
I  do  not  think  the  pit.  is  liable  for  that  damage,  either 
according  to  common  sense  or  the  common  principles 
•of  justice.  Rule  discharged. 

Pit's  attorney,    C.   E.  Abbott,   52,  Lincoln's-inn- 
fields. 

DefVs  attorney,  Gregory  and  Co.,  Bedford-row. 


Wednesday,  Jan.  22. 
Singleton  v.  Williamson  (see  the  previous  case). 
Distress  damage  feasant— Tender  of  amends  ajter  im- 
pounding too  late — Detinue  to  recover  the  cattle  after 
such  tender. 
Where  cattle  are  distrained  as  damage  feasant  and 
impounded,  and  the  owner  after  the  impounding 
tenders  amends — Such  tender  is  too  late  to  enable 
him  to  maintain  detinue  for  the  recovery  of  the 
cattle. 

This  was  an  action  of  detinue  to  recover  cattle  which 
had  been  distrained  damage  feasant  and  impounded ; 
and  after  the  impounding  the  pit  had  tendered  ample 
compensation  for  the  damage  the  cattle  had  done,  which 
deft,  refused  to  accept 

The  declaration  stated  that  the  deft  detained  from 
the  pit.  the  pit's  cattle,  that  is  to  say,  two  other  bullocks, 
whereby  they  were  injured,  and  pit  was  put  to  costs 
m  and  about  endeavouring  to  procure  a  return  of  them, 
and  the  pit.,  under  the  last  count,  claims  a  return  of 
the  cattle  therein  mentioned,  or  their  value,  and  20/. 
for  detention,  and  under  the  rest  of  the  declaration  he 
claims  bOL 

Plea. — And  for  a  fifth  plea  to  the  second  count,  deft 
says  that  before  and  at  the  time  of  the  alleged  detention 
the  deft  was  lawfully  possessed  of  closes  of  land  situate 
in  the  parish  of  Gosforth,  in  the  county  of  Cumber- 
land, and  because  the  said  cattle  were  then  wrongfully 


in  the  said  closes  doing  damage  there  to  the  deft.,  and 
eating,  and  depasturing,  and  treading  down  the  corn, 
grass,  and  herbage  of  the  deft,  there  then  growing,  the 
deft  then  seized  and  took  the  said  cattle  in  the  said 
closes,  so  doing  damage  as  aforesaid,  as  a  distress  for 
the  said  damage,  and  led  and  drove  the  same  out  of 
the  said  closes,  in  which,  &c.,  to  a  certain  common 
pound,  and  there  impounded  the  same,  and  kept  the 
same  impounded  there,  pursuant  to  the  statute  in  such 
case  made  and  provided,  until  the  pit  paid  the  said 
costs  to  have  the  same  released,  as  and  for,  and  the 
same  being  a  reasonable  satisfaction  for  the  said 
damage  so  done,  as  it  was  lawful  for  the  deft,  to  do 
for  the  cause  aforesaid,  he,  the  deft.,  using  no  un- 
necessary force  or  violence,  and  doing  no  unnecessary 
damage  on  such  occasion,  which  is  the  alleged  deten- 
tion and  grievance  in  the  said  second  count  mentioned. 
Replication. — And  for  a  second  replication  to  the 
fifth  plea  the  pit.  says,  that,  after  deft  had  so  im- 
pounded the  said  cattle,  the  pit  was  ready  and  willing, 
and  then  tendered  and  offered  to  pay  to  the  deft,  the 
sum  of  12.  2s.  Ad.,  which  said  sum  of  R  2s.  4d.  was 
a  reasonable  and  sufficient  satisfaction  and  amends  for 
the  damage  done  by  the  cattle,  as  in  the  fifth  plea 
mentioned,  and  all  that  the  deft,  was  entitled  to  de- 
tain the  said  cattle  for,  and  all  things  were  done  and 
happened  to  make  the  said  tender  a  good  tender,  and 
to  entitle  the  pit.  to  sue  deft,  for  the  subsequent  de- 
tention hereinafter  mentioned.  And  the  pit.  says  that 
the  deft,  would  not  accept  the  said  sum  of  \l.  2s.  Ad. 
when  so  tendered  as  aforesaid,  but  afterwards  wrongfully 
detained  the  said  cattle  from  the  pit,  which  is  the  de- 
tainer complained  of, 

Demurrer  thereto  and  joinder  in  demurer. 
Edward  James,  Q.C.,  in  support  of  the  demurrer, 
contended  that  a  tender  after  impounding,  when  goods 
are  m  custodid  legis,  comes  too  late,  and  is  not  the  sub- 
ject of  an  action  of  detinue.    The  tender  is  a  nullity, 
because  it  comes  too  late  after  the  cattle  have  been 
impounded;    the  owner  may  get  them  back  by  re- 
plevin, when  the  opponent  would  obtain  a  bond  as 
a  security,  and  he  should  have  adopted  the  remedy  the 
law  has  provided  by  suing  out  a  replevin.     Pilkvigton 
v.  Hastings,  Cro.  Eliz.  813,  shows  that  a  tender  after 
impounding  is  too  late.    The  law  is  clearly  stated  by 
Lord  Coke  in  the  Six  Carpenters  case,  8  Co.  Rep.  147, 
that  tender  upon  the  land  before  the  distress  makes 
the  distress  tortious;   tender  after  the  distress  and 
before  the  impounding  makes  the  detainer  and  not  the 
taking  wrongful ;  tender  after  the  impounding  makes 
neither  the  one  nor  the  other  wrongful,  for  then  it 
comes  too  late,  because  then  the  cause  is  put  to  the 
trial  of  the  law  to  be  there  determined.    But  after  the 
law  has  determined  it,  and  the  avowant  has  return 
irreplevisable,  yet  if  the  pit.  makes  him  a  sufficient 
tender  he  may  have  an  action  of  detinue  for  the  de- 
tainer after,  or  he  may,  on  satisfaction  made  in  court, 
have  a  writ  for    the   redelivery  of  his  goods.     In 
Gulliver  v.  Cousens,  1  C.  B.  788,  where  cattle  were 
distrained  as  damage  feasant,  the  owner  paid  under 
protest  an  excessive  sum  demanded,  and  then  brought 
an   action  for  money  had  and  received  to  recover  it 
back:  it  was  held  the  action  would  not  lie  without  a 
tender  of    sufficient    amends.       Tindal,  C.  J.  said : 
u  When  the  pit  found  he  was  too  late  to  make  a  tender, 
so  as  to  entitle  himself  to  replevy,  his  proper  course 
was  to  make  a  tender  of  sufficient  amends  to  cover  the 
damage  sustained ;  and  in  the  event  of  the  tenant  re- 
fusing to  accept  the  sum  tendered  and  deliver  up  the 
sheep,  he  should  have  brought  detinue  [the  reporter 
adds,  t,  e.,  upon  a  tender  before  the  impounding],  for 
they  were  held    by  the  deft,  merely  as    a  pledge." 
Maule,  J.  there  also  adds :   "  If  a  sufficient  tender  had 
been  made  before   the  impounding,  the  deft,  would 
have  been  bound  to  restore  them,  otherwise  not."    He 
also  referred  to  Thomas  v.  Harris,  1  Man.  oe  Gr.  693  •, 
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to  the  C.  L.  P.  A.  1852,  and  the  commissioners'  report 
upon  such  proceedings  before  the  Act  was  passed. 

Mellish,  Q.C.  (7*.  Jones  with  him),   for  plty  was 

then  called  upon  by  the  court — He  contended  that  on 

a  tender  after  impounding  detinue  may  be  maintained, 

though  the  tender  is  too  late  for  replevin.      That  the 

reporter's  note  in  GulHver  v.  Consent,!  C.  B.  796,  is  a 

mistake  for  the  following  reasons :  first,   because  it 

appears  from  the  report,  14  L.  J.  215,  C.  P.,  that 

the  cattle  had  been  impounded  before  the  tender ;  and 

tiecondly,  because  from  Evans  v.  Elliott,  5  Ad.  &  Ell. 

142,   it  is  quite  clear  that  a  tender  made  after  the 

taking,  and  before  the  impounding,  is  not  too  late  for 

^replevin.     That  the  expression  used  in  the  judgment 

in    Glynn   v.    Thomas,    25  L.    J.    128,  Ex.,  line 

22-23,  must  have  been  taken  incautiously  from  the 

reporter's  note  in  Gulliver  v.  Consent.    That  Lowrvng 

v.  Warburton,  28  L.  J.  31,  Q.  B.,  shows  that  a  special 

•count  for  detaining  will  lie,  and  there  is  no  reason  why 

detinue  should  not.    That  the  law  allows  a  distress  as 

the  mode  of  obtaining  compensation,  and  if  the  party  is 

not  bound  to  accept  the  compensation  he  may  hold  on  for 

r«ver,  unless  pit.  replevies,  and  after  having  necessarily 

failed  in  the  action  of  replevin  makes  a  tender,  and 

thereby  entitles  himself  to  maintain  detinue  according 

to  what  is  said  in  the  Six  Carpenters*  case.   That  the 

law  abhors  unnecessary  litigation,  and  may  safely  hold 

that  an  action  of  replevin  is  not  a  necessary  preliminary 

to  a  tender.    It  has  been  held  that  no  other  action 

except  detinue  could  be  maintained ;  bat  there  is  no 

case  in  which  it  has  been  held  detinue  will  not  lie ;  the 

proceedings  in  replevin  do  not  ascertain  the  damage, 

and  the  sheriff  who  detains  for  the  distrainor  only 

acts  for  him,  and  if  the  owner  of  the  cattle  is  ready 

and  willing,  and  offers,  after  the  impounding,  amends 

for  the  damage,  why  is  he  not  to  be  at  liberty  to  do  so 

and  have  his  cattle  returned  ? 

fames,  in  reply,  referred  to  Glynn  v.  Thomas,  1 1 
Ex.  870;  Ellis  v.  Taylor,  8  M.  &  W.  415;  and 
Ladd  v.  Thomas,  12  A.  &  E.  128.  No  doubt  there 
are  difficulties ;  but  the  law  is  so.  After  impounding, 
the  deft,  does  not  detain,  and  has  not  the  possession. 

Pollock,  C.  B. — I  am  of  opinion  that  the  deft,  is 
entitled  to  our  judgment  upon  this  demurrer.  The 
books  and  authorities  upon  the  subject  have  existed 
for  so  long  a  period  that  we  are  not  now  at  liberty  to 
overrule  them.  The  law  appears  to  be,  that  a  tender 
of  amends  for  damage  done  by  cattle  distrained 
damage  feasant  after  they  have  been  impounded,  is  too 
late,  because  they  are  then  in  the  custody  of  law,  and 
not  of  the  deft.,  so  that  a  tender  after  impounding  may 
be  as  ineffective  as  it  would  in  any  other  case  be  after 
action  brought.  The  pit  therefore  cannot  maintain 
detinue. 

Martin,  B. — It  seems  very  strange  that,  when  a 
person's  cattle  have  been  distrained  as  damage  feasant 
■and  impounded,  the  owner  of  the  cattle  should 
not  be  allowed  to  tender  to  the  distrainor  full  compen- 
sation and  amends  for  such  damage,  and  get  back  his 
cattle.  Oftentimes,  perhaps,  no  real  damage  has  been 
sustained,  and  yet  the  owner,  after  impounding,  can- 
not get  back  his  property  without  proceedings  in 
replevin.  The  law  may  be  so,  and  it  may  be  a 
very  absurd  law ;  but  it  appears  to  be  the  law,  and  we 
are  bound  by  it. 

Ciiannell,  B.— I  also  think  our  judgment  must*  be 
for  the  deft.  The  authorities  are  so  strong  that  we 
cannot  get  over  them,  and  the  court  must  abide  by 
them.  I  was  struck  at  first  with  the  dicta  of  Tindal, 
O.J.  in  Gulliver  v.  Cousens,  but  the  observations  to 
which  I  refer  were  not  at  all  necessary  for  the  decision 
of  the  case  then  before  the  court. 

Wilde,  B. — I  am  of  the  same  opinion.  The  law  is, 
that  a  tender  of  amends,  after  impounding  cattle  dis- 
trained damage  feasant,  is  too  late.  If  so,  the  owner  can- 
not  maintain  an  action  of  detinue  against  the  distrainor 


to  recover  the  cattle,  the  same  being  then  not  in  the 
possession  of  the  deft.,  but  in  the  custody  of  the  law. 
We  cannot  alter  the  law  as  so  long  existing,  and  deads 
in  favour  of  the  replication,  without  overruling  that 
law.  Whatever  practical  inconvenience  may  arise 
from  it  we  cannot  disturb  it.        Judgment  for  deft. 

Pit's  attorney,  Mr.  C  E.  Abbott,  52,  Lincoln'*- 
inn-fields. 

Defts.  attorneys,  Messrs.  Gregory  and  Co.,  Bedford- 
row. 


Reported  by  W.  Matd,  Esq.,  BarrUter-at-Uw. 


ZRROB  FROM    THE  COMMON  BENCH. 

Friday,  Nov.  29. 
Grubb  v.  The  Inclosure  Commissioners  of 
England  and  Wales. 
Inclosure  Acts,  8  #  9  VicL  c.  118,  and  11  £  12  Fid. 
c.  99 — Provisional  order — Power  ofcommusuMcn 
to  set  out  private  roads  over  allotted  lands. 
A  provisional  order,  made  under  the  Inclosure  Acs, 
ordered  certain  land  to  be  allotted  to  the  pa\  m  &» 
of  his  right  in  the  lands  to  be  inclosed,  but  tit 
order  did  not  expressly  exempt  such  allotment  frm 
having  a  private  road  made  over  it : 
Held,  that  the  commissioners  had  power  to  order  the 
valuer  to  set  out  a  private  road  over  such  land. 
This  was  a  rule  to  set  aside  a  writ  of  prohibition 
issued  out  of  the  Petty  Bag-office,  prohibiting  the 
Inclosure  Commissioners  from  confirming  an  sward 
about  to  be  made  by  them  in*be  matter  of  a  certain 
inclosure.  From  the  affidavits  it  appeared  that  n 
application  had  been  made  to  the  Inclosure  Commis- 
sioners by  Lord  Carrington  and  the  pit.  Mr.  Grubb  to 
sanction  the  inclosure  of  certain  lands  of  the  minor 
of  Hughenden,  in  the  county  of  Buckingham,  and  the 
usual  proceedings  required  by  the  Incloanre  Acts  hiring 
been  made,  the  said  commissioners,  on  the  5th  Jane 
1856,  issued  their  provisional  order,  by  which  they 
declared  the  following,  amongst  others,  to  be 
the  terms  and  conditions  upon  which  they  were 
of  opinion  that  the  proposed  inclosure  should  be 
made;  that  is  to  say,  •'  that  Piggott's-common  and  put 
of  Spring-coppice,  High-coppice,  North  Dean  Bottom, 
Willow-coppice,  Drift-way,  together  with  all  wood 
and  underwood  now  growing  on  such  tracts  proposed 
to  be  inclosed,  except  Naphill-common,  Greenhill  tad 
the  common  fields,  be  allotted  to  Edward  Grubb,  Esq.. 
in  lieu  of  his  right  and  interest  in  the  lands  to  be  in- 
closed." uThatChappell-hill(  Bryants-bottom,  Dea- 
ner-hill-coppice,  bottom  of  Widdenton-hill  and  Deoaa- 
hill-common,  containing  together  99a.  lr.  8p^  be 
allotted  as  follows ;  that  is  to  say,  that  an  allotment 
equal  in  value  to  one-seventh  part  thereof,  after  deduct- 
ing the  allotment  of  two  acres  for  the  labouring  poor, 
and  the  allotments  (if  any)  for  defraying  the  expenses 
of  the  inclosure,  be  made  to  the  Right  Hon.  Benjamin 
Disraeli,  in  lieu  of  his  right  and  interest  io  the 
soil  of  the  said  tracts,  and  in  all  substrata  uader 
the  same,  and  that  the  residue  of  the  said  tracts  be 
allotted  among  the  commoners  in  proportion  to  their 
respective  rights ;"  and  "  that  the  residue  of  the  said 
Naphill-common  and  Greenhill  be  allotted  among  the 
parties  entitled  to  rights  of  common  or  pasturage 
thereon."  The  inclosure  was  sanctioned  and  directed 
to  be  proceeded  with,  and  a  valuer  was  appointed; 
and  on  the  31st  March  1859  he  made  his  report  to  the 
Inclosure  Commissioners,  and  at  a  meeting  held  by  the 
assistant-commissioner  on  the  30th  Nov.  1859,  for  the 
purpose  of  hearing  objections  to  the  vainer'*  report, 
one  Roger  Williams,  to  whom  lands  were  to  be  allotted 
according  to  the  terms  of  the  provisional  order,  ap- 
plied to  have  a  private  carriage-road  set  oot  for  his 
under  the  provisions  of  sect  68  of  8  &  9  Vict.  c.  H& 
over  Piggott's  -common,  being  part  of  the  land  to  ho 
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allotted  to  Mr.  Grubb,  when  Mr.  Grubb  objected  thereto, 
and  to  the  right  and  jurisdiction  of  the  said  Inclosure  Com- 
missioners to  set  oat  the  same.  HU  objection  was  overruled 
by  the  commissioners,  on  the  ground  that  the  lands  to 
be  allotted  to  Mr.  Grabh,  according  to  the  terms  of  the 
prorisional  order,  were  lands  still  subject  to  be  inclosed 
within  the  meaning  of  the  Inclosure  Act,  and  that 
there  was  nothing  to  take  them  out  of  the  jurisdiction 
of  the  vainer,  or  to  preclude  him  from  dealing  with 
them  in  the  course  of  such  inclosure  in  the  same 
manner  as  other  allotments;  and  being  of  opinion 
that  Mr.  Williams'  application  wss  reasonable  and 
well  founded,  reported  accordingly  to  the  commissioners, 
who  directed  the  valuer  to  set  out  such  private  road 
over  Piggott's-common,  and  it  having  been  accordingly 
staked  out,  Mr.  Grubb  caused  the  writ  of  prohibition 
to  be  issued. 

Judgment  for  the  defts.,  and  error  thereon. 

Couch  for  the  pit  in  error  (the  pit.  below). 

F.  M.  White  contra. 

Wiohtman,  J. — In  this  case  the  question  is,  as  to 
the  effect  of  the  provisional  order.  For  the  pit  it  is 
contended  that  it  conveys  to  him  an  indefeasible  right 
to  the  lands  allotted  to  him  by  such  order,  such  land 
to  be  free  and  clear  of  all  charges  and  incumbrances, 
and  particularly  those  of  roads  and  ways.  In  the  pro- 
visional order  no  mention  is  made  as  to  the  making  of 
roads,  so  that  there  is  nothing  which  excludes  the  com- 
missioner or  the  valuer  from  setting  out  private  roads. 
By  the  Inclosure  Acts  it  is  provided  that  the  vainer  is 
to  set  out  ways  after  the  isfuing  of  the  provisional  order, 
and  before  the  final  allotment  of  the  lands  to  be  in- 
closed. Sect  68  of  the  General  Inclosure  Act  au- 
thorises the  valuer  to  set  out  roads  through  the 
lands  to  be  inclosed,  and  therefore  the  provisional 
order  must  be  taken  to  be  made  subject  to  the  right 
of  the  vainer  to  set  out  private  roads ;  and  upon  this 
view  we  ground  our  decision  that  the  jndgment  of  the 
court  below  should  be  affirmed. 

Judgment  affirmed. 


CB.OWN  GASES  RESERVED. 

Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

Saturday,  Jan.  18. 

(Before  Erle,  C.J.,  Blackburn,  J.,  Keating,  J., 

Wildb,  B.  and  Mellor,  J.) 

Beg.  v.  John  Bain. 

Indictment  for  felony — Breaking  and  entering  a  $hop 

with  intent — Attempt  to  commit  a  felony. 
On  an  indictment  under  Me  24  o>  25  Vict,  c  96,  s.  57, 

for  feloniously  breaking  and  entering  a  $hop  wWi 

intent  to  commit  a  felony : 
Held,  that  a  prisoner  might  be  found  guilty  of  mis- 
demeanor in  attempting  to  commit  that  felony. 

Case  for  the  opinion  of  the  Court  of  Criminal 
Appeal  by  the  recorder  of  Manchester. 

At  a  court  of  quarter  sessions  of  the  peace  holden 
in  and  for  the  city  of  Manchester,  in  the  county  of 
Lancaster,  on  the  13th  Dec  1861,  John  Bain  was 
tried  before  me  on  an  indictment  for  having  on  the 
5th  Dec  feloniously  broken  and  entered  a  certain  shop 
with  intent  to  commit  felony,  to  wit,  feloniously  to 
steal  certain  moneys,  goods  and  chattels  therein. 

At  the  trial  it  appeared  the  prisoner  was  disturbed 
before  he  had  completed  the  offence  with  which  he 
was  charged.  He  was  seen  on  the  roof  of  the  shop 
he  was  indicted  for  breaking  and  entering,  and  taken 
coming  off  the  roof.  On  examining  the  roof  it  was 
found  that  a  large  hole,  upwards  of  two  feet  square, 
had  been  broken  in  it,  but  there  was  no  evidence  at 
all  of  his  having  in  any  way  entered  the  building. 

Upon  this  I  told  the  jury  that  the  prisoner  was 
entitled  to  his  acquittal  on  the  charge  of  felony,  but 
that  if  they  were  of  opinion  that  he  broke  the  roof 


with  intent  to  enter  the  shop  and  steal  the  goods,  they 
might  find  him  guilty  of  a  misdemeanor  in  attempting 
to  commit  that  felony. 

The  jury  found  him  guilty  of  the  misdemeanor  of 
attempting  to  commit  a  felony. 

The  question  for  the  opinion  of  the  Court  of 
Criminal  Appeal  is  whether  the  prisoner  could  be- 
convicted  of  a  misdemeanor  on  this  indictment,  which. 
is  for  a  felony  created  by  the  24  &  25  Vict  c.96,  8,57. 
The  prisoner  was  on  bail  before  the  trial,  and  is  now 
on  bail  to  appear  and  receive  sentence  when  called  on. 
R.  B.  Armstrong,  Recorder  of  Manchester. 

The  24  &  25  Vict.  c.  96,  s.  57,  enacts  that  who- 
soever shall  break  and  enter  any  dwelling-house,, 
church,  chapel,  meeting-house,  or  other  place  of 
Divine  worship,  or  any  building  within  the  curtilage^ 
school-house,  shop,  warehouse,  or  counting-house,  with 
intent  to  commit  any  felony  therein,  shall  be  guilty  of 
felony  ;  and  being  convicted  thereof  shall  be  liable  to* 
penal  servitude  not  exceeding  seven  years,  and  not 
less  than  three  years,  or  to  imprisonment  not  exceed- 
ing two  years,  &c 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court  :  Conviction  affirmed. 


COURT  OF  COMMON  BENCH. 

Reported  by  Daniel  Thomas  Evans  and  W.  Mavd,  Esqrs- 

Barrlsters-at-Law. 

REGISTRATION    APPEAL. 

Nov.  11  and  Dec.  7. 

Collier  (app.)   v.  Kino  (resp.) 

Election  law — County  vole— Qualification — 

Dissenting  minister. 

The  app.,  who  was  minister  of  a  sect  called  Par- 
ticular Baptists,  claimed  to  vote  in  respect  of  a 
copyliold  house  and  garden  of  which  he  was  occu- 
pier. The  property  in  respect  of  which  he  claimed 
was  vested  in  trustees,  upon  trust  that  the  trustees 
"  do  and  shall  from  time  to  time,  and  at  all  times 
forever  hereafter,  permit  and  suffer  the  said  dwelling- 
house  and  premises  to  be  held,  used  and  occupied  by 
the  minister  of  the  congregation,  <$c.,  as  and  for 
his  place  of  abode."  The  deed  contained  no  direc- 
tion by  whom  the  minister  was  to  be  appointed,  nor 
any  power  for  his  removal;  but  in  fact  he  was  ap- 
pointed by  a"  calln  or  invitation  by  letter,  signed 
by  three  deacons,  asking  him  to  become  their  minister. 
The  evidence  as  to  the  appointment  being  for  life 
consisted  in  his  own  statement  that  he  so  considered 
it,  and  the  evidence  of  one  of  the  deacons  who  had 
been  a  member  of  the  congregation  thirty' five  yearss 
that  the  appointment  was  in  the  usual  mode,  and  in 
his  opinion  was  for  life. 

The  revising  barrister  on  these  facts  decided  thai  it 
was  not  proved  that  the  appointment  was  for  lifeT 
and  expunged  the  name  of  claimant  from  the 
register: 

Held,  that  though  the  revising  barrister  might  have 
inferred  front  the  facts  that  the  appointment  was  for 
life,  still  it  was  not  a  necessary  inference,  and  there- 
fore the  court  would  not  say  he  was  wrong  in  ex- 
punging the  name  from  the  register. 
This  was  an  appeal  from  the  decision  of  the  revising 

barrister,  at  his  court  for  revising  the  list  of  voters  for 

the  parish  of  Downton,  in  the  southern  division  of  the 

county  of  Wilts. 

CASE. 

At  a  court  held  at  Downton,  before  the  barriater-at- 
law,  duly  appointed  to  revise  the  list  of  voters  in 
the  parish  of  Downton,  Frederick  King  objected  to  the 
name  of  John  Thomas  Collier  being  retained  in  the 
list  of  voters  for  the  said  parish. 

The  facts  of  the  case  are  as  follows  :— John  Thomas 
Collier  is  the  minister  of  a  Dissenting  congregation 
called  Particular  Baptists,  at  Downton  aforesaid,  and 
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stood  ia  the  register  of  South  Wilts  as  follows  :— 
"  Collier,  John  Thomas  Downton  (copyhold  house  and 
garden),  South-lane,  himself  occupier." 

By  deed,  dated  the  25th  Sept.  1813,  the  property 
in  respect  of  which  he  claims  to  be  registered  appears 
to  be  vested  in  trustees  upon  certain  trusts,  and  among 
others,  "  that  the  trustees,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivors,  or  such 
new  and  other  trustees  as  aforesaid,  do  and  shall,  from 
time  to  time,  and  at  all  times  for  ever  hereafter,  per- 
mit and  suffer  the  said  dwelling-house  and  premises 
thereto  belonging  to  be  held,  used  and  occupied  by  the 
minister  of  the  said  congregation  for  the  time  being,  as 
and  for  his  place  of  abode  and  residence. 

There  is  no  direction  in  the  deed  as  to  the  mode  by 
which  the  minister  should  be  appointed,  nor  any  power 
given  for  his  removal.  It  appeared  that  in  the  year 
1347  the  said  John  Thomas  Collier  received  a  letter 
from  three  deacons  of  the  congregation,  of  which  the 
following  is  a  copy: — 

"From  the  two  visits  you  have  paid  us  in  the 
capacity  of  a  supply,  from  the  intercourse  we  have 
had  with  you,  and  from  the  enjoyment  and  profit  we 
have  experienced  under  your  ministry,  we  have  acquired 
a  conviction  of  your  adaptation  and  qualification  '  to 
take  the  oversight  of  us  in  the  Lord  ;'  in  accordance 
with  which  we  herewith  cordially  and  unanimously 
invite  you  to  become  our  pastor.  But  in  doing  so  we 
lea*e  it  entirely  to  jour  own  judgment  whether  you 
will,  without  any  further  knowledge  of  us,  at  once 
accede  to  the  invitation,  or  whether  you  would  prefer  to 
come  amongst  us  for  three  months  longer  ou  probation 
before  you  decide,  in  order  that  you  and  we  may  enjoy 
the  satisfaction  of  a  mors  marked  intimation  of  the 
Divine  will. 

"  Aware  of  the  solemnity  of  the  step  we  are  taking, 
and  of  the  sacredness  of  the  relation  subsisting  between 
h  pastor  and  a  people,  we  would  earnestly  pray  that, 
should  that  relation  subsist  between  yourself  and  us,  it 
may  be  richly  realised  beneath  the  most  expressive 
tokens  of  the  Divine  benediction.  Most  devoutly  com- 
mending you  to  the  wisdom  and  blessing  of  the  Great 
Head  of  the  Church, 

(Signed)   "Johx  Andrews,   ") 

u  William  Eastman,  >- Deacons." 
u  Jamss  Mitchell,  J 
In  accordance  with  the  request  contained  in  the  said 
letter,  the  said  John  Thomas  Collier  undertook  the 
duties  of  minister  to  the  said  congregation  for  a  pro- 
bationary period  of  three  months.  At  the  expiration 
of  that  time  he  received,  verbally,  a  second  call,  in 
general  terms,  to  become  the  minister  of  the  congre- 
gation, which  he  accordingly  did,  and  still  remains  so, 
and  in  such  capacity  has  ever  since  occupied  the  pre- 
mises in  respect  of  which  he  now  stands  on  the 
register,  and  which  are  of  the  sufficient  value  to  qua- 
lify him  to  vote  if  otherwise  entitled. 

The  proof  of  his  appointment  for  life  consisted  of 
his  own  statement,  that  he  so  considered  it,  and  the 
evidence  of  one  of  the  deacons,  who  had  been  a  mem- 
ber of  the  congregation  for  thirty-five  years,  that  the 
appointment  was  made  in  the  usual  mode,  and,  in  his 
opinion,  was  for  life.  It  was  objected  that  the  said 
John  Thomas  Collier,  under  the  circumstances  above 
mentioned,  is  not  legally  appointed  for  life,  and  does 
not  take  such  an  interest  by  virtue  of  the  said  office 
as  would  qualify  him  to  be  retained  on  the  register. 

On  the  other  side  it  was  maintained  that,  from  the 
above  facts,  it  was  shown  that  such  appointment  con- 
stitutes a  freehold  interest  sufficient  to  establish 
the  said  John  Thomas  Colliers  right  to  be  so  re- 
tained. 

I  was  of  opinion  that  the  right  of  the  said  John 
Thomas  Collier  to  be  retained  on  the  register  was  not 
established,  and  accordingly  expunged  his  name. — 
ohnAldridge. 


If  the  court  should  be  of  opinion  that  I  was  wrong 
in  this  decision,  the  name  should  be  restored. 

J.  A.,  Revising  Barrister. 
Webby  for  the  app.— Here  the  claimant  snots 
his  qualification  for  the  franchise  in  respect  of  sa 
equitable  freehold,  he  being  a  minister  of  a  sect  ealkd 
"  Particular  Baptists."  I  am  unable  to  distinguish 
this  case  from  that  of  Burton,  app.,  v.  Brooks,  rap., 
11  C.  B.  41.  It  seems  to  come  back  to  the  question 
whether  the  appointment  of  the  minister  is  one  to  an. 
office  for  life.  The  claimant  himself  and  one  of  tiuw 
who  appointed  him  say  that  they  believed  the  office  to 
be  an  office  for  life.  It  is  found  in  the  case  that  the 
deed  contains  no  power  of  removal.  The  case  is 
within  the  authority  of  Burton  v.  Brookt,  and  the 
court  will  therefore  hold  that  the  claimant  had  a  right 
to  the  franchise. 

J.  D.  CoUridge  contra,— When  looked  at  closely, 
the  case  of  Burton  v.  Brook*  will  be  found  to  be  an 
authority  adverse  to  this  claim.  It  was  a  question  of 
fact  for  the  revising  barrister  to  determioe  oo  the 
evidence  before  him ;  and  he  rightly  rejected  the  ckiia» 
Besides  this,  the  appointment  to  such  an  office  must  be 
in  writing  to  satisfy  the  3rd  section  of  the  Statute  of 
Frauds. 

Weltbjf  in  reply. — The  case  shows  that  the  reviaiaf, 
barrister  thought  he  was  deciding  a  question  of  law  : 
(Rex  v.  Jotham,  3  T.  R.)  Car.  adv.  raft. 

Dec.  7. — Eblk,  C.J.  now  delivered  judgment^ 
In  this  -case  the  app.  claimed  to  be  qualified  bj 
an  equitable  freehold  estate,  which  was  vested  ia 
the  trustees  for  the  minister  of  the  time  bsiag. 
of  a  congregation  at  Downton.  The  case  kU 
forth  a  letter  signed  by  three  deacons,  requesting 
the  app.  to  become  the  minister  after  three  moatbi 
probation ;  the  three  months*  probation  and  caU,  io 
general  terms,  to  become  minister;  and  the  contiaoio* 
in  that  capacity  from  1847.  The  further  evidence  in 
support  of  the  duration  of  the  appointment  was  d* 
statement  of  himself  and  one  of  the  deacons  who  had 
known  the  usage  for  thirty-five  years,  that  they  con- 
sidered it  to  be  for  life.  The  revising  barrister  derived 
that,  from  these  facts,  he  could  not  draw  the  conclusion 
that  the  appointment  was  for  life  ;  and  we  are  to  say 
whether  that  decision  is  wrong  in  point  of  law.  Tbe 
facts  fonnd  do  not  necessarily  prove  that  this  general 
appointment  operated  as  an  appointment  for  life.  Tbe 
barrister  had,  by  law,  the  duty  of  staling  what  infer 
ence  he  drew  from  the  premises  before  him ;  and 
although  we  think  he  might  have  inferred  that  the  ap- 
pointment was  for  life,  it  is  not  a  necessary  inference. 
and  we  cannot  say  that  he  was  wrong  in  declining  to 
draw  that  inference.  In  Burton  v.  Brooks,  11  C.  B. 
46,  the  revising  barrister  did  infer  that  the  appoint- 
ment was  for  life,  and  the  court  affirmed  bis 
decision,  and  Maule,  J.  approved  of  it.  Still,  it 
must  be  noted  that  there  was  additional  evident* 
in  that  case,  for  the  deed  creating  the  tres 
expresses  it  to  be  for  the  life  of  the  minister 
therein  named ;  so  that  the  existing  appointment  at 
the  time  of  the  deed  was  clearly  for  life,  and  it  might 
well  be  presumed  the  subsequent  appointment  vadi 
be  for  life  if  no  change  was  indicated.  In  the  Attorw 
General  v.  Pearson,  3  Mer.,  Lord  Eldon  direct;  an 
inquiry  to  be  made  by  the  master  to  ascertain  wbetber 
the  general  appointment  of  a  dissenting  minister  there 
operated  as  an  appointment  for  life.  This  direction  u 
more  fully  stated  at  the  conclusion  of  this  judgment- 
In  Porter  v.  Clarke,  3  Sym.  323,  the  appointment 
was  general,  and  the  V.  C.  refused  to  infer  that  it  was 
for  life,  but  he  relied  much  on  the  fact  that  then;  «** 
no  honse  and  no  endowment  for  the  minister,  and 
nothing  beyond  voluntary  contributions.  Although  the 
question  referred  to  us  is,  strictly  speaking,  a  quests 
offset,  it  probably  is  sent  to  us  in  order  that  soo« 
principle  may  be  suggested  for  future  guidance.    "* 
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would  add,  that  the  question  is  the  same  as  that  which 
would  arise  in  equity,  if  the  trustees  brought  ejectment 
against  the  minister  without  any  legal  cause  for  removal, 
and  the  minister  applied  for  an  injunction  to  stay  the 
action.  Lord  Eldon,  for  his  guidance  on  that  point, 
in  the  Attorney-General  v.  Pearson,  above  cited, 
directed  the  master  to  inquire  as  to  the  usage  in 
respect  of  the  duration  of  the  office,  and  particularly 
whether  any  agreement  or  understanding  was  entered 
into  between  the  minister  and  the  persons  for  the  time 
being  members  of  the  congregation  attending  the 
meeting-house  and  subscribing  to  its  support,  touching 
the  duration  of  the  ministry  of  the  minister.  According 
to  the  result  of  such  inquiry  upon  the  duration  of  the 
appointment  would  be  the  decision  of  the  revising  bar- 
rister for  or  against  the  qualification.  This  decision  is 
affirmed.  Judgment  for  the  rtsp. 


COURT  OF  EXCHEQUER. 

Beported  by  F.  Bailky  and  H.  Leigh,  Esqrs.,  Barristers- 

at-Law. 

Monday,  Jan.  20. 
Coopbb  (app.)  r.  Hannah  Simmons,  Executrix,  &c. 

(resp.) 
Master  and  apprentice — Infant — Masters   death- 
Apprentice  continuing  his  service  with  executor. 
An  apprentice,  who  was  an  infant,  put  himself  apprentice 
for  seven  years,  as  well  of  his  own  free  will  and 
accord,  as    with    the  consent   of  his  father,  to 
T.  Simmons,  of  Wolverhampton,  lock-maker,  his 
executors  and  administrators,  such*  executors  or 
administrators  carrying  on  the  said  trade  or  busi- 
ness, and  in  the  town   of  Wolverhampton;    the 
master  died,  and  his  widow  and  executrix  continued 
the  business  in  the  same  place.     During  the  appren- 
ticeship the  apprentice  remained  with  the  executrix 
in  the  business  for  ten  months  after  his  master's 
death,  and  then,  obtaining  more  wages,  being  still 
an  infant,  went  elsewhere.     He  was    summoned 
before  the  justices  for  absenting  himself  from  service 
under  the  indenture  of  apprenticeship,  and  convicted: 
Held,  upon  appeal,  that  he  was  liable  to  serve  the  execu- 
trix under  the  contract,  and  the  conviction  of  justices 
was  affirmed,  notwithstanding  the  apprentice  was 
adviied  by  his  attorney,  and  believed,  he  was  not 
bound  to  continue  inthe  serviceqflerhismastei'sdeath. 
This  was  an  appeal  against  the  conviction  of  jus- 
tices, pursuant  to  the  provisions  of  the  20  &  21  Vict. 
c  43,  and  the  following  are  the  facts  for  the  opinion 
of  the  court  as  stated  in  the  following  case: — 

At  a  petty  sessions  of  the  peace  holden  in  and  for 
the  borough  of  Wolverhampton,  on  the  19th  Sept. 
1861,  before  us,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  borough,  John  Cooper  (the 
above-named  app.)  was  charged' upon  the  complaint  of 
Hannah  Simmons  (the  above-named  resp.)  as  the  sole 
executrix  and  widow  of  Thomas  Simmons  deceased ; 
for  that  he,  the  said  John  Cooper,  was  bound  appren- 
tice to  him,  the  said  Thomas  Simmons,  his  executors 
and  administrators,  by  an  indenture  bearing  date  the 
5th  April  1859,  for  a  certain  term  which  was  then 
existing  and  unexpired  (and  upon  whose  binding  no 
premium  was  paid  or  contracted  to  be  paid),  and  had 
in  the  service  of  his  apprenticeship  been  guilty  of  mis- 
demeanors, miscarriages  and  ill-behaviour  towards  his 
said  mistress,  and  particularly  on  the  1 5th  day  of  April 
1861  did,  without  lawful  cause,  absent  himself  from 
the  service  of  his  said  mistress,  and  n gainst  her  con- 
sent.    And  the  said  parties   being  present,  the  said 
charge  was  duly  heard  before  us,  and  upon  such  hear- 
ing we  adjudged  the  said  John  Cooper  to  be  guilty  of 
the  said  offence,  and  that  he  should  for  such  offenoe  be 
imprisoned  in  the  house  of  correction  at  Stafford,  there 
to  remain  and  to  be  held  to  hard  labour  for  the  space 
of  fourteen  days. 

[Mao.  Cas.] 


And  whereas,  the  said  John  Cooper  hath,  pursuant 
to  the  provisions  of  the  bo  fore-mentioned  statute,  given 
a  notice  and  required  us  to  state  and  sign  a  case  set- 
ting forth  the  facts  and  grounds  of  our  determination 
upon  the  hearing  of  the  said  complaint,  in  order  that 
he  might  take  the  opinion  of  the  said  Court  of  Ex. 
thereon,  and  he  hath  entered  into  a  recognisance  with 
a  sufficient  surety  to  prosecute  such  appeal. 

Now  we,  the  said  justices,  pursuant  to  such  notice 
and  statute  as  aforesaid,  do  hereby  state  and  sign  such 
case  as  aforesaid  as  follows  :  — 

At  the  hearing  of  the  said  complaint  the  following 
indenture  was  proved : 

14  This  indenture  witnesseth  that  John  Cooper  the 
younger,  son  of  John  Cooper  the  elder,  of  Wolver- 
hampton in  the  county  of  Stafford,  tailor,  as  well  of  his 
own  free  will  and  accord  as  with  the  consent  of  his 
Baid  father,  testified  by  his  being  a  party  to  and  exe- 
cuting these  presents,  doth  put  himself  apprentice  to 
Thomas  Simmons,  of  Wolverhampton  aforesaid,  rim 
and  mortice  lock  maker,  his  executors  and  administra- 
tors, such  executors  or  administrators  carrying  on  the 
same  trade  or  business  and  in  the  town  of  Wolverhamp- 
ton aforesaid,  to  learn  his  art,  and  with  him  and  them 
after  the  manner  of  an  apprentice  to  serve  from  the 
23rd  day  of  April  inst.,  until  the  full  end  and  term  of 
seven  years  thence  next  following,  to  be  fully  complete 
and  ended.  During  which  term  the  said  apprentice 
his  master  faithfully  shall  serve,  his  secrets  keep,  his 
lawful  commands  everywhere  gladly  do,  he  shall  do  no 
damage  to  his  said  master,  nor  see  it  to  be  done  of 
others,  'but  to  his  power  shall  tell  or  forthwith  give 
warning  to  his  said  master  of  the  same.  He  shall  not 
waste  the  goods  of  hu  said  master,  nor  lend  them 
unlawfully  to  any.  He  shall  not  play  at  card  or  dice 
tables,  or  any  other  unlawful  games  whereby  his  said 
master  may  have  any  loss  with  his  own  goods,  or 
others,  during  the  said  term,  without  licence  of  his 
said  master.  He  shall  neither  buy  nor  sell.  He  shall 
not  haunt  taverns  or  playhouses,  nor  absent  himself 
from  his  said  master's  service  day  or  night  unlawfully. 
But  in  all  things  as  a  faithful  apprentice  he  shall 
behave  himself  toward  his  said  master  and  all  his 
during  the  said  term.  And  the  said  Thos.  Simmons, 
for  and  in  consideration  of  the  due  and  faithful  service 
of  his  said  apprentice  so  as  aforesaid  to  be  done  and 
performed,  his  said  apprentice  in  the  art  of  a  rim  and 
mortice  lock  maker,  which  he  uses,  by  the  best  means 
that  he  can,  shall  teach  and  instruct,  or  cause  to  be 
taught  and  instructed  during  the  said  term.  And  also 
shall  and  will  pay,  or  cause  to  be  paid,  unto  the  said 
apprentice,  or  his  said  father,  the  sum  of  As.  a  week 
from  the  23rd  day  of  April  inst  until  the  23rd  day  of 
April  I860,  the  sum  of  5*.  a  week  for  the  first  year 
thereafter,  a  sum  of  6s.  a  week  for  the  second  year 
thereafter,  the  sum  of  7s.  a  week  for  the  third  year 
thereafter,  the  sum  of  8s.  a  week  for  the  fourth  year 
thereafter,  the  sum  of  9s.  a  week  for  the  fifth  year 
thereafter,  and  the  sum  of  10*.  a  week  for  the  sixth 
year  thereafter,  being  the  last  year  of  the  said  term. 
And  the  said  John  Cooper  the  elder,  for  himself,  his 
executors  and  administrators,  covenants  with  the  said 
Thos.  Simmons,  his  executors  and  administrators,  that 
the  said  John  Cooper  the  elder,  his  executors  or  admi- 
nistrators, will  at  his  or  their  own  expense  find  his  said 
son  during  the  said  term  sufficient  meat,  drink,  lodging, 
wearing  apparel,  medicine,  and  all  necessaries,  and 
exempt  the  said  Thomas  Simmons  therefrom.  And 
for  the  true  performance  of  all  and  every  the  said  cove- 
nants and  agreements  either  of«the  said  parties  bindeth 
himself  unto  the  other  by  these  presents.  In  witness 
whereof  the  parties  above  named  to  these  indentures 
interchangeably  have  put  their  hands  and  seals  the 
23rd  day  of  April,  and  in  the  twenty-second  year  of 
the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace 
of  God,  of  the  United  Kingdom  of  Great  Britain  and 
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Ireland*  Queen,  Defender  of  the  Faith,  and  in  the  year 
of  our  Lord  1859. 

"  John  Coopeb  the  younger  (us.) 

"John  Coopeb  (l.8.) 

"  Thos.  Simmons  his  ^  mark* 

"  Signed,  sealed  and  delivered  by  the  above-named 
John  Cooper  the  younger,  and  Thos.  Simmons,  in  the 
presence  of  Robert  R.  Arnold,  clerk  to  Mr.  Foster 
Gongh,  solicitor,  Wolverhampton. 

"  Signed,  sealed  and  delivered  by  the  above-named 
John  Cooper  the  elder,  in  the  presence  of  Chas.  Moody, 
clerk  to  the  said  F.  Gongh." 

At  the  hearing  of  the  said  complaint  it  was  proved 
on  the  part  of  the  complainant  that  the  said  app.  had 
served  under  the  said  indenture  of  apprenticeship  the 
said  Thomas  Simmons,  her  husband,  during  which 
time  she  had  taken  an  active  part  in  the  management 
of  the  business;  that  the  husband  died  on  the  24th 
June  I860,  having  by  his  will  bequeathed  his  business 
and  personal  estate  to  the  resp.,  and  appointed  her 
executrix  of  bis  will ;  that  she  had  continued  to  carry 
on  the  business  and  take  an  active  part  therein,  and 
employed  competent  workmen,  who  taught  and  in- 
structed the  apprentices,  and  the  app.  had  continued 
to  serve  her  as  such  executrix  under  the  said  indenture 
of  apprenticeship  for  a  period  of  nearly  ten  months, 
namely,  until  the  15th  April  1861,  when  he  ran  away 
and  absented  himself  from  her  service,  immediately 
upon  which  she  obtained  a  warrant  for  his  apprehen- 
sion. The  constable  in  whose  hands  the  warrant  was 
placed  was  not  able  to  find  him,  but  he  voluntarily 
surrendered  himself  on  the  19th  Sept  1861,  having 
in  the  interim  been  working  for  another  master  of  the 
like  trade  at  increased  wages  to  those  mentioned  in  the 
apprenticeship  indenture.  The  resp.  was  and  is  still 
carrying  on  the  same  trade  as  her  late  husband,  and 
employs  competent  workmen,  who,  as  well  as  the  resp., 
are  able  and  willing  to  teach  and  instruct  the  app.  in 
his  trade.  It  was  admitted  that  at  the  date  of  the 
said  apprenticeship  indenture  the  app.  was  an  infant, 
and  also  was  an  infant  on  the  19th  Sept.  1861. 

Upon  the  above  state  of  facts  the  attorney  for  the 
resp.  contended  that  the  binding  to  the  executors  and 
administrators  was  usual  in  such  cases,  and  inasmuch 
as  the  executrix  was  carrying  on  the  same  trade  as  her 
late  husband  in  Wolverhampton,  and  was  liable,  on  the 
husband's  covenant,  to  pay  app.'s  wages,  and  to  teach 
and  instruct,  or  cause  him  to  be  taught  and  instructed, 
and  the  app.  had  for  his  own  good  served  the  executrix 
of  his  own  free  will  and  accord  for  a  period  of  ten 
months,  the  app.  was  bound  to  serve  the  executrix; 
and  that  the  app.'s  father  was  equally  liable  on  his 
covenant  that  he  should  serve  not  only  the  husband 
but  his  executrix. 

On  the  part  of  the  app.  it  was  contended  by  his 
attorney  that  the  app.  was  not  bound  to  serve  the 
executrix,  the  contract  for  service  being  a  personal  one 
only  with  the  husband  to  the  executrix,  being  nnder  no 
personal  liability  to  adopt  or  to  continue  to  comply 
with  the  testator's  covenants;  and  that  the  app.,  being 
an  infant,  was  not  competent  to  bind  himself,  except 
by  an  ordinary  indenture  of  apprenticeship,  and  that 
the  binding  to  the  executrix  was  unusual,  and  as  they 
incurred  no  liability  (except  in  the  representative 
capacity),  it  was  manifestly  for  his  benefit,  and  was, 
therefore,  so  far  as  the  binding  to  the  executors  was 
concerned,  void  and  of  no  effect  ;  and  he  cited  Reg.  v. 
Lord,  17  L.  J.  181,  182,  M.  C.  He  also  stated 
that  he,  as  the  attorney  for  the  app.,  had  advised  that 
the  apprenticeship  was  at  end  on  the  death  of  the 
husband,  and  that  tho  app.,  acting  on  the  bona  file 
belief  that  the  opinion  of  his  attorney  was  correct,  had 
absented  himself  from  his  service,  but  no  evidence  was 
adduced  before  us,  or  required  by  the  resp.,  as  to  when 
the  advice  was  given. 

In  support  of  his  case  he  quoted  Reg.  on  the  prose- 


cution ofMappin  and  another  v.  Toufo,  4  I*  T.  Ben. 
N.  S.  299,  Ex. 

After  a  careful  consideration  of  the  whole  case,  we 
were  of  opinion  that  the  reap,  and  her  workmen  wen 
quite  as  capable  of  instructing  the  app.  as  the  hnsbaod 
was  during  his  lifetime,  and  that  the  app.  had  not  left 
his  service  for  want  of  proper  instruction,  but  with  a 
view  only  to  get  better  wages  elsewhere.  We  are  also 
of  opinion  that  the  app.  is  bound  to  serve  the 
executrix  resp.  in  this  case  nnder  the  above  indenture 
of  apprenticeship  until  the  expiration  of  his  term,  so 
long  as  she  manages  and  carries  on  the  business  in 
the  manner  proved  before  us ;  and  with  respect  to  the 
plea  that  the  app.  had  been  advised  by  his  attorney 
that  the  apprenticeship  was  at  an  end,  and  supposing 
such  advice  to  have  been  given  before  absenting  himself 
from  his  service,  he  must  abide  the  conseqneooes 
thereof,  as  we  think  it  would  be  no  excuse  for  bis  doing 
an  illegal  act,  and  having  been  advised  to  do  it, 
thereby  oust  the  jurisdiction  of  justices  to  deal  with 
the  case  in  a  summary  manner;  besides  which  we  sea 
great  danger  in  allowing  defences  of  this  description 
being  set  up,  as  advocates,  in  their  seal  to  obtain  as 
acquittal  of  their  clients,  may  be  encouraged  to  advise 
the  committal  of  an  offence  which  may  torn  out  to  be  a 
criminal  one. 

And  hereupon  the  judgment  of  her  Majesty's 
Court  of  Exchequer  of  Pleas  is  respectfully  required, 
whether  we  were  correct  in  point  of  law  in  oar 
determination  as  aforesaid,  or  as  to  what  should  be 
done  in  tho  premises.  Given  under  onr  hands  the  26th 
Oct.  1861.       •  Charles  Clark  (Mayor). 

Edward  Prrbt. 

Gray  for  the  app.— The  apprentice  being  an  infant, 
this  indenture  of  apprenticeship  is  not  binding  upon 
him,  nor  is  it  any  longer  in  force.  It  was  simply  a  per- 
sonal trust,  and  the  master  having  died,  the  appren- 
ticeship continued  no  longer.  There  is  no  agreemeat 
by  the  master's  executors  to  teach  the  apprentice  the 
trade  of  the  master ;  they  are  not  bound  to  teach  the 
apprentice  the  master's  trade ;  they  mar  not  have  bees 
capable  of  doing  so,  nor  was  the  apprentice  bound  to 
serve  beyond  his  master's  life.  There  is  no  covenant 
on  the  part  of  the  executors  of  the  deceased 
to  teach:  (see  Burn's  Justice,  title  "Apprentice,1 
sect.  7.)  In  Bacon's  Abr.  "Master  and  Servant,"  E. 
it  is  said : "  The  placing  out  an  apprentice  to  a  particn- 
lar  master  arises  from  the  good  opinion  of  the  party  to 
whom  he  is  so  committed,  that  he  will  not  only  instinct 
him  in  his  trade  or  calling,  but  will  also  be  careful  of 
his  health  and  safety,  and  therefore  the  Law  has  mada 
it  snch  a  personal  trust  that  the  master  cannot  assign 
or  transfer  it  over  ;  the  master  must  also  have  the  ap- 
prentice under  his  own  care  and  inspection."  Here  the 
apprentice  is  only  an  infant ;  if  he  had  been  of  age  the 
case  may  have  been  altered.  In  the  city  of  London 
there  is  a  particular  custom  for  assigning  the  appren- 
tice to  another.  The  executors  of  a  testator  are  in  oat 
sense  similar  to  that  of  assignees ;  but  the  principle  to 
be  gathered  from  all  the  authorities  would  appear  to  be 
that  the  relations  and  friends  of  the  apprentice  shall 
select  his  own  master.  Baxter  v.  BurjCdd,  2  Strange, 
1266,  was  referred  to;  slso  the  32  Geo.  3,  c.  57, 
which  would  tend  to  show  that  such  a  contract  did  set 
bind  executors.  [Martxx,  B. — Here  the  party  ex- 
pressly agrees  to  serve  the  executors.]  Yes;  bat 
then  it  must  be  remembered  that  he  is  an  infant 
Rex  v.  Guildford,  2  Chftty's  Rep.  284  ;  Rex  v.  Lard, 
12  Q.  B.  757,  were  also  cited.  There  is  no  covenant 
binding  the  executors  to  teach,  and  the  infant  may  be 
left  to  his  remedy  against  the  assets  of  his  late  master, 
and  the  justices  could  not  act  against  the  executors  of 
the  deceased  master ;  there  must  be  some  person  vbe 
is  bound  to  teach,  instruct,  &c.,  &c,  but  the  execotun 
are  not  so  bound.  It  is  of  the  very  essence  of  snch  s 
contract  that  there  is  a  person  competent,  sad  decs 
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contract  to  iustrnct.  Here  the  indenture  of  apprentice- 
ship became  void  at  the  death  of  the  master.  [  Wilde, 
B. — Why  is  this  not  a  covenant  for  the  benefit  ot  the 
infant?]  It  does  not  say  the  infant  shall  be  taught 
by  the  executors.  Secondly,  the  apprentice  bond  fide 
believed,  and  was  advised  by  his  legal  adviser,  that  he 
was  not  liable  to  serve  the  executrix,  his  master's 
widow;  this  is  stated  in  the  case,  and  on  that 
ground  he  ought  not  to  have  been  convicted  for  this 
alleged  offence :  (Mappmr.  Youk,  30  L.  J.  234,  Ex.) 
ifayes,  Serjt,  for  Mrs.  Simmons,  the  resp. — This  is 
a  contract  which  is  valid  in  law,  binding  on  the  ap- 
prentice, although  he  be  an  infant,  and  it  is  such  a 
contract  as,  when  it  comes  to  be  considered,  is  really 
beneficial  to  him.  It  is  of  importance  to  him  that  his 
term  of  apprenticeship  should  be  continued  and  finished 
where  it  began.  The  widow,  the  executrix,  took  a  very 
active  part  in  the  business  of  her  husband  during  his 
lifetime,  and  is  quite  as  capable  of  teaching  the  business 
with  the  assistance  she  has  in  it  as  her  husband  could 
have  been.  [Wilde,  B. — And  it  must  be  remembered 
that  the  most  valuable  part  of  an  apprentice's  time 
and  services  is  towards  the  end  of  his  apprenticeship, 
when  he  knows  his  work  and  duties.  The  earlier  part 
is  probably  of  more  work  and  labour  to  the  master  when 
he  has  to  be  continuously  instructing  the  apprentice.] 
Certainly;  and  the  case  finds  he  has  gone  away  and  ob- 
tained more  wages.  By  Baxter  v.  Burfield,  2  Strange, 
1 266,  it  would  seem  that  if  there  had  been  such  conditions 
in  the  indenture  as  these  they  would  have  been  valid.  It 
is  not  denied  but  that  the  apprentice,  with  his  own  consent 
and  that  of  his  friends,  may  have  been  transferred,  or 
an  apprentice  may  invalidate  the  indenture  when  he  be- 
comes of  age,  perhaps  leaving  the  several  other  parties  to 
their  respective  remedies  over ;  but  here  he  continued  to 
serve  the  executrix  for  ten  months  after  her  husband's 
death,  and  then  left  because  he  was  so  well  taught  that 
he  could  go  elsewhere  and  get  higher  wages  for  his  work. 
He  referred  to  A  v.  East  Bridgcford,  2  Strange, 
1115,  Cro.  Cas. ;  Madden  v.  White,  2  T.  B.  161  ; 
JL  t.  Great  Wigston,  3  B.  &  C.  484.  Secondly,  the 
justices  find  the  absenting  by  the  apprentice  was  with- 
out lawful  excuse,  which  takes  it  out  of  the  prin- 
ciple in  Wood  v.  Ryder,  21  L.  J.  1,  M.  C.  If  such 
an  excuse  as  that  were  to  prevail,  there  would  be 
scarcely  ever  any  conviction. 

Gray  in  reply. — It  is  ill  behaviour  in  an  apprentice 
in  absenting  himself,  as  it  is  said,  without  having  any 
lawful  excuse  for  doing  so ;  that  justifies  magistrates 
in  convicting.  But  here  the  apprentice  believed,  and  was 
advised  by  his  solicitor,  that,  after  his  master's  death, 
lie  was  no  longer  bound  to  serve  or  remain  with  the 
executrix*  It  is  a  mere  construction  of  the  terms  of  a 
special  contract,  not  that  of  law  which  it  is  supposed 
•very  one  is  bound  to  know,  The  indenture  must  be 
manifestly  for  the  infant's  benefit  when  he  enters  into 
the  contract,  or  it  will  not  bind  him.  Here  it  is  not 
so ;  the  executors  could  not  be  compelled  to  teach,  and 
the  only  remedy  may  be  to  sue  for  possible  damages. 

Pollock,  C.B.— This  case  comes  before  us  under 
a  recent  statute  (the  20  &  21  Vict  c.  43)  for  us  to 
say,  whether  we  think  certain  justices  were  correct  in 
point  of  law  in  the  decision  they  had  come  to  upon  the 
facts  stated  in  the  case— an  appeal,  in  fact,  against 
their  conviction  of  an  apprentice  for  absenting  himself 
from  his  service  under  an  indenture  of  apprenticeship. 
The  apprentice,  who  is  the  app.,  was  bound  as  an  ap- 
prentice to  the  husband  of  the  resp.    He  served  his 
master  as  such  apprentice  until  the  master  died,  and 
after  his  death  his  widow  and  executrix  continued  the 
business,  and  the  app.  continued  to  serve  on  with  her 
some   ten  months  afterwards.     He  then  left  and  ob- 
tained another  place,  where  he  was  paid  more  wages 
than,  according  to  the  indenture  of  apprenticeship,  he 
wocrid  have  been  entitled  to  if  he  had  continued  with 
the  rtsp.    It  appeared  that  the  executrix  during  her 


husband's  lifetime  attended  a  good  deal  to  his  business, 
and  was  quite  competent  to  manage  it  then,  and  to  con- 
tinue it  on  after  his  decease,  and  the  apprentice  during 
the  whole  period  up  to  the  time  when  he  ran 
away  was  properly  taught  and  instructed  according 
to  the  indenture  of  apprenticeship.  The  app. 
having  left  the  resp/s  employ,  he  was  summoned  be- 
fore the  justices  for  absenting  himself  from  her  service, 
under  the  indenture  of  apprenticeship ;  the  magistrates 
heard  the  facts  of  the  case,  found  him  guilty  of  that  with 
which  he  was  charged,  and  sentenced  him  to  fourteen 
days'  imprisonment,  by  way  of  punishment;  from 
their  decision  he  appealed,  and  required  a  case  to  be 
stated  for  the  opinion  of  this  court,  whether  that  con- 
viction is  correct  in  point  of  law.  When  the  appren- 
tice was  before  the  magistrates  it  seems  he  stated 
that  he  was  advised  by  an  attorney  that  he  was  not 
legally  bound  to  serve  the  executrix,  and  believing  it, 
he  says,  to  be  true,  he  sets  up  that  also  as  an  objec- 
tion to  the  magistrates'  decision.  The  first  question 
is,  whether  the  indenture  of  apprenticeship  is  bind- 
ing ;  and  I  think  it  is.  It  states  that  the  app.  "  doth 
put  himself  apprentice  to  Thomas  Simmons,  of  Wolver- 
hampton, aforesaid,  rim  and  mortice  lock  maker,  his 
executors  and  administrators,  such  executors  or  ad- 
ministrators carrying  on  the  said  trade  or  business,  and 
in  the  town  of  Wolverhampton  aforesaid."  The  execu- 
trix carries  on  the  business,  and  in  the  town  mentioned. 
Where  executors  are  left  out  of  an  indenture  altogether 
the  case  might  be  different.  The  next  question  is, 
whether  the  attorney's  advice  is  any  answer  to  the 
resp.'s  complaint ;  and  I  think  it  is  not.  Several 
cases  were  put  during  the  argument,  and  it  may  be 
that,  under  some  circumstances,  a  mistake  upon  a 
question  of  fact  might  excuse  the  strict  performance  of 
a  special  contract;  but  a  mistake  as  to  the  law  is  a 
different  thing.  Every  one  is  supposed  to  know  the 
law ;  he  said  he  believed  he  was  not  bound  to  remain 
any  longer  under  the  indenture  after  the  master's 
death,  and  his  having  the  advice  of  an  attorney  is  no 
answer  to  the  application.  It  would  be  dangerous 
doctrine,  indeed,  if  we  were  to  hold  that  because 
the  party  charged  believed  and  was  advised  by  an 
attorney  that  he  was  not  liable  in  respect  of  it,  that 
such  advice  and  belief  would  exempt  him  from  all 
punishment  in  consequence.  The  question  is,  was  the 
app.  justified  in  what  he  did  ?  I  think  he  was  not ; 
and,  assuming  he  thought  he  was  right  in  leaving  the 
executrix,  having  remained  in  her  service  ten  months 
after  the  death  of  her  husband,  his  master,  that  would 
be  no  justification  ;  no  doubt  be  thought  he  was  right, 
but  that  is  not  sufficient.  I  think  the  magistrates 
were  right  in  their  decision  in  point  of  law,  and  that 
the  apprentice  is  not  free  from  the  misconduct  charged. 
Martin,  B.— I  am  of  the  same  opinion.  There 
are  two  objections  taken  to  this  conviction :  the  first 
was,  that  the  indenture  was  not  binding  upon  him, 
because  he  was  an  infant ;  and  the  second  was,  that 
there  was  no  covenant  in  the  indenture  binding  the 
executors  to  teach  the  apprentice.  I  think  it  is  im- 
plied iu  the  indenture,  and  that  the  covenant  of  the 
master  is  binding  on  the  representative  of  the  master. 
Generally  speaking, '  an  apprentice  is  bound  to  the 
master  only,  and  in  many  cases  this  is  the  proper  and 
necessary  arrangement,  as  the  business  may  be  one 
which  it  would  be  impossible  to  have  taught  by  an 
executor ;  that  is,  however,  not  so  here,  and  it  is  not 
improbable  such  may  have  been  in  the  contemplation 
of  the  parties  when  the  indenture  was  entered  into, 
and  provision  made  for  it  to  be  continued  in  the 
same  way  and  in  the  same  town.  The  indenture  states, 
"  that  John  Cooper  the  younger  doth  put  himself  ap- 
prentice to  Thomas  Simmons,  of  Wolverhampton,  his 
executors  and  administrators,  such  executors  and  ad- 
ministrators carrying  on  business  in  the  trade  and 
business  of  lock-makers  in  the  town  of  Wolvcrhamp* 
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ton,  aforesaid,**  &c  la  this  contract  absolutely  void  ? 
It  is  said  in  2  Co.  Litt.  s.  259,  p.  172  a,  that  an  infant 
may  bind  himself  for  good  teaching  and  instruction 
if  hereby  he  may  profit  himself  afterwards.  There  is  no 
particular  known  mode  of  binding  an  apprentice ;  the 
object  and  intention  of  the  parties  in  each  case  is  to 
secure  a  beneficial  result  It  has  been  said  that  the 
courts  only  pronounce  contracts  of  infants  to  be  void 
when  they  are  prejudicial.  Is  this  to  the  prejudice  of 
the  infant  in  this  case  ?  Certainly  there  is  nothing  to 
his  prejudice  in  it  by  which  we  could  say  it  is  void. 
But  then  it  was  also  said  that  he  was  advised  he  was 
not  bound  to  serve  after  his  master's  death.  Can  that 
he  any  answer  ?  This  was  treated  by  Mr.  Gray  as  a 
criminal  proceeding;  I  think  that  is  not  the  right 
way  of  treating  it.  It  is  a  proceeding  for  civil  rights, 
and  it  may  have  been  thought  this  was  a  case  requiring 
summary  remedy  rather  than  leaving  parties  to  their 
right  of  action.  There  will  be  no  imputation  against 
this  apprentice — certainly  not  as  having  done  or  com- 
mitted anything  in  the  nature  of  a  criminal  offence. 
Is  it  then  any  answer  to  the  complaint  that  he  was 
advised  by  his  attorney  he  was  not  bound  to  continue 
his  apprenticeship  after  the  death  of  the  master  ?  I 
think  it  is  not ;  and  having  broken  the  contract,  the 
magistrates  have  power  to  punish  him  in  the  way 
pointed  out  by  the  statute,  and  he  must  abide  the 
legal  consequences. 

Wilde,  B. — I  am  of  the  tame  opinion.  In  the 
indenture  it  is  stipulated  the  apprentice  shall  serve  the 
executors.  The  master  dies,  the  apprentice  remains, 
the  business  is  continued  by  the  executrix  in  the  same 
place,  and  the  apprentice  is  there  instructed.  The 
question  is,  whether  the  contract  is  binding?  Mr. 
Gray  says,  and  rightly,  that  in  order  to  ascertain  this 
we  must  look  to  see  what  the  contract  was  at  the  time 
it  was  made,  and  upon  the  supposition  that  it  was  to 
be  performed,  and  he  also  says  that  unless  it  appears 
dear  that  it  was  to  the  benefit  of  the  apprentice  it  is  void. 
I  apprehend  that  is  not  the  law,  but  rather  whether 
the  contract  is  manifestly  to  his  prejudice.  Is  this  a 
contract  manifestly  to  his  prejudice  ?  If  so  it  is  void. 
Ordinarily  speaking,  the  binding  an  infant  as  an 
apprentice  is  beneficial  to  him.  Do  the  additional  terms 
of  extending  the  contract  to  the  executors  and  con- 
tinuing in  the  same  town  render  it  less  beneficial  ?  I  do 
not  think  they  do.  As  to  the  other  objection  in  reference 
to  the  advice  given  to  the  app.  by  his  attorney,  the 
observations  that  have  been  made  by  the  court  are,  I 
think,  quite  right,  and  as  I  concur  I  have  nothing 
to  add  upon  that  subject. 

Judgment  for  the  resp. 

Attorney  for  the  app.,  W.  H.  Duignan,  of  Walsall. 

Attorney  for  the  resp.,  J.  Prior,  of  Wolverhampton. 


BAIL  COUBT. 

lUperttd  by  T.  W.  8AUK>Efts,  Esq.,  Barrlster-at-Law. 

Thursday,  Jan,  SO. 
(Before  Blackburn,  J.) 
froriiKLL  (app.)  v.  The  Churchwardens  of 
Uxbridor  (reaps.) 
Summary  conviction — Statement  of  ease  under  20  4* 
21    VicL  c  43— TransmUting  case  to  the  court— 
Sunday — Delivery  of  case  to  appSs  attorney. 
Under  section  2  of  the  20  #  21  Vict,  c  43,  (he  app. 
must    transmit  the  case  within    three  days  after 
receiving  the   same,  to  the    court   named  m    his 
application;  and  token  the  last  of  such  three  days 
/alls  upon  a  Sunday  it  is  too  late  to  transmit  it  the 
day  following. 

An  attorney  who  appears  to  conduct  the  case  for  the 
app.  before  the  justices  is  a  proper  person  (unless 
his  authority  be  revoked)  to  whom  to  send  the  case 
when  statedby  the  justices,  and  it  wiU  be  deemed  to 


be  received  by  the  app.  at  the  time  when  recewedbe 

such  attorney. 

This  was  a  rule  calling  upon  the  app.  to  show  cane 
why  this  appeal  should  not  be  struck  out  of  the  Crows 
paper,  on  the  ground  that  the  provisions  of  sect  2 
of  the  20  &21  VicL  c  43,  had  not  been  compfied 
with. 

It  appeared  that  the  app.  is  the  official  natigiww 
under  the  bankruptcy  of  one  David  Bassett,  and  that 
a  poor-rate  being  due  in  respect  of  premises  occupied 
at  Uxbridce  by  the  said  bankrupt,  the  said  app*,  at 
assignee,  whs  summoned  to  show  cause  why  he  should 
not  pay  the  amount;  the  demand  was  resisted  on  ha 
behalf  by  Messrs.  Ford  and  Lloyd,  who  wen  sohatan 
to  the  bankruptcy.  .  These  gentlemen,  by  letter,  in- 
structed Mr.  Gardiner,  solicitor,  of  Uxbridge,  M  to  ap- 
pear at  the  hearing  of  the  summons  on  the  part  of  the 
assignees ;  **  at  the  hearing  he  accordingly  attended, 
and  resisted  the  application.  The  justices,  however, 
decided  in  favour  of  the  churchwardens,  whereupon 
Mr.  Pennell  himself  gave  a  written  demand  for  a  ewe 
to  be  stated  under  the  20  os  21  VkL  c  43.  Os 
Thursday,  Slst  Oct.  last,  the  case  was  sent  to  Mr. 
Gardiner,  at  Uxbridge,  too  late  (as  be  stated)  to  enable 
him  to  transmit  it  that  evening  to  Messrs.  Ford  asi 
Lloyd  in  London,  but  that  he  took  it  to  them  the  next 
day  (Friday),  and  they  delivered  it  at  the  Crown-office 
on  the  following  Monday. 

By  sect  2  of  the  20  &  21  Vict  c  43,  it  is  enaetad 
that  the  app.  "shall  within  three  days  after  receiving 
such  case  transmit  the  same  to  the  court  named  in  ha 
application,'*  &c 

The  ground  upon  which  this  rule  was  obtained  vis, 
that  inasmuch  as  the  case  was  received  by  Mr.  Gar- 
diner (the  app.'s  attorney)  on  Thursday,  it  was  tat 
late  to  transmit  it  to  the  Crown-office  on  the  following 
Monday,  which  was  the  fourth  day  after  its  receipt  by 
the  app. 

Prentice  now  showed  cause  and  contended,  tint, 
that,  as  the  last  of  the  three  days  was  Sunday,  the 
app.  was  entitled  to  exclude  that  day  from  the  eompo- 
tation,  and  so  was  in  time  in  delivering  it  on  the  fol- 
lowing Monday.  He  admitted,  however,  that,  if  vm 
court  would  hold  itself  bound  by  the  decision  of  the  Com- 
mon Pleas  in  Peacock  v.The  Queen,  27  L.  J.224, OP, 
he  could  not  sustain  the  objection.  Secondly,  that  as 
Mr.  Gardiner  was  only  engaged  for  the  special  purpose 
of  appearing  for  the  assignee  at  the  hearing,  he  mot 
not  be  deemed  his  attorney  for  all  purposes  afterwaidi, 
and  that  the  sending  of  the  case  to  him,  therefore, 
and  not  to  the  app.,  who  himself  gave  a  written  de- 
mand of  a  case,  was  a  nullity. 

Kcane,  contra,  argued  that,  as  regarded  the  fir* 
point,  it  was  settled  by  Peacock  v.  Hut  (bmen;  Wsedr 
house  v.  Wood\  29  L.  J.  149,  M.  C. ;  and  Morym  r. 
Edwards,  29  L.  J.  108,  M.  0,  that,  ss  regarded  the 
second  point,  Mr.  Edwards  must  be  taken  to  be  the 
attorney  for  the  app.  in  all  the  stages  of  the  fitigsuoa 
until  these  wss  something  to  show  the  contrary, 
which  did  not  exist  in  this  case. 

Blackbubx,  J. — The  decision  of  the  Court  of  C  P 
is  an  authority  upon  the  first  point,  which,  sitting  hot, 
I  am  bound  by ;  and,  although  not  wishing  to  be  con- 
sidered as  disagreeing  from  it,  yet,  if  it  were  res  in* 
tegra,  I  should  have  liked  to  have  further  considered 
it,  since  it  seems  hard  that  the  party  should  be  tan 
deprived  of  a  day.  As  regards  the  other  point,  the 
question  is,  when  was  this  case  "  received  n  within  the 
meaning  of  the  Act  of  Parliament  ?  As  I  take  h\  the 
facts  were  these.  [His  Lordship  here  stated  the  fro*] 
Now,  when  the  demand  of  a  case  wss  mads,  then 
wss  nothing  to  show  that  Mr.  Gardiner's  authority  «■* 
revoked ;  nor  is  there  anything  to  show  that  Mr.  Gardiner 
was  a  mere  meddler  in  the  esse  after  the  hetfi>f> 
The  justices  had  a  fair  reason  lor  believing  that  »• 
Gardiner  had  still  authority  in  the  matter,  and  then 
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is  nothing  in  the  affidavits  to  show  the  contrary. 
Then,  was  he  an  agent  to  receive  the  case  ?  There  is 
nothing  in  the  Act  of  Parliament  to  show  that  an 
agent  may  not  receive  it,  and  indeed  it  might  he 
very  inconvenient  if  he  could  not  receive  it  There- 
fore, I  think  that  the  case  was  received  within  the 
meaning  of  the  statute,  when  it  was  received  by  Mr. 
Gardiner,  and  therefore  that  it  was  transmitted  to 
the  Crown-office  too  late. 

Rule  absolute  without  cottt. 


OBOWN  OASES  RESERVED. 

Reported  by  Joan  TBoimo*,  Esq.,  Barrlster-at-Law. 

Saturday  Jan.  18. 

(Before  Erle,  C.J.,  Blackburn,  J.  and  Keatxho,  J., 

Wilde,  B.,  and  Mbllor,  J.) 

Reg.  v.  Alfred  Cheesem ax. 

Larceny— Attempt  to  commit—Proximate  act— 

Ownership. 
It  was  the  course  of  business  for  a  contractor  who 
supplied  the  camp,  to  send  the  meat  to  the  quarter- 
master-sergeant at  the  camp.  The  quartermaster- 
sergeant  had  hie  own  weights  and  scales ;  he  and  a 
servant  of  the  contractor  weighed  out  the  quantities 
for  the  messes,  and  a  soldier  attended  from  each 
mess,  and  took  his  portion  away  as  weighed.  The 
amount  delivered  was  credited  to  the  contractor, 
and  the  surplus  meat  taken  away  by  the 
contractor's  servant.  The  prisoner,  the  con- 
tractor's servant,  in  charge  of  the  meat,  fraudu- 
lently put  a  false  weight  into  the  scale,  and 
a  complaint  having  been  made  that  a  mess 
was  short  weight,  absconded  when  it  was  dis- 
covered. It  was  found  that  the  quartermaster's 
weight  had  been  removed,  and  the  false  weight  sub- 
stituted ;  that  the  weight  of  meat  delivered  was 
certain  pounds  short. 
The  jury  found  that  the  prisoner  fraudulently  sub- 
stituted the  weight  with  intent  to  cheat,  intending  to 
carry  away  and  steal  the  difference  between  the 
Just  surplus  for  which  he  would  have  to  account 
to  his  master,  and  the  apparent  surplus  remaining 
after ^  the  false  weighing,  and  that  he  would  have 
carried  it  away  if  the  fraud  had  not  been  detected: 
Held,  that  the  prisoner  was  properly  convicted  of 
on  attempt  to  steal  the  particular  meat,  and  also 
that  the  property  in  such  meat  was  properly  laid  in 
the  prisoner's  master. 

Case  reserved  for   the   opinion  of  this  Court  by 

Blackburn,  J.,  at  the  Maidstone  summer  assizes  1861. 

The  indictment  contained  three  counts:— 

The  first  charged  the  prisoner  with  fraudulently 

keeping  a  false  weight  and  selling  thereby    to  the 

Queen  467Ibs.  of  meat  as  512±lbs. 

The  second  count  stated  that  Alfred  Cheeseman 
was  accustomed  to  furnish  the  Queen  with  large 
quantities  of  meat  for  the  supply  of  soldiers,  and 
that  the  prisoner,  being  his  servant,  fraudulently  kept 
a  false  weight,  &c,  as  in  the  first  count 

The  third  count  was  for  an  attempt  to  steal 
451ba>  of  meat  of  Alfred  Cheeseman. 

On  the  trial  it  was  proved  that  Alfred  Cheeseman 
was  the  contractor  who  supplied  meat  to  the  camp 
at  Shorocliffe. 

The  course  of  business  was,  that  the  contractor 
each  morning  sent  down  by  his  servants  a  quantity 
of  meat  to  the  quartermaster-sergeants  at  the  camp, 
and  a  soldier  from  each  mess  attended.  The  quarter- 
master-sergeant has  his  own  weights  and  scales,  which 
are  kept  at  the  camp,  with  these  he  and  the  con- 
tractor's servant  together  weigh  out  to  each  of  the 
soldiers  in  attendance,  respectively,  the  proper  quan- 
tity of  meat  for  each  of  their  respective  messes,  and 
each  mess  is  taken  away  by  the  soldier  as  weighed 


out  and  delivered  to  him.  The  amount  of  the 
whole  thus  delivered  is  credited  to  the  contractor  as 
supplied  to  the  Queen,  and  the  surplus  of  the  meat 
brought  down  remaining  alter  all  the  messes  have 
been  supplied  is  taken  away  by  his  servants  on  his 
account. 

On  the  27th  June,  the  prisoner,  who  was  a  ser- 
vant of  the  contractor,  came  down  in  charge  of  the 
meat,  and  he  and  the  quartermaster-sergeant  pro- 
ceeded to  weigh  out  the  meat  to  the  different  mess- 
men  with  the  quartermaster-sergeant's  weights,  the 
prisoner  being  the  person  who  put  the  weights  on  the 
scale.  Before  the  weighing  was  complete  one  of  the 
messmen  brought  back  his  mess  portion  with  a  com- 
plaint that  it  was  short  weight  He  was  desired  to 
wait  till  the  weighing  was  over,  when  his  complaint 
should  be  investigated.  The  weighing  proceeded,  and 
in  all  thirty-four  messes  were  weighed  out,  which 
were  supposed  to  be  in  the  whole  512£lbs.;  about 
GOlbs.  weight  of  meat  remaining  over,  which,  in  the 
course  of  business,  would  have  been  removed  by  the 
contractor's  men.  The  complaint  as  to  short  weight 
was  then  investigated;  it  was  discovered  that  the  141b. 
weight  belonging  to  the  quartermaster-sergeant  had 
been  removed  and  concealed  under  a  bench,  and  that  a 
false  Ulb,  weight  had  been  substituted  for  it  and  used 
in  weighing  out  the  thirty-four  messes,  and  that  the 
prisoner  had  absconded  on  the  commencement  of  the 
investigation.  The  messes  were  all  brought  back  and 
reweighed,  and  it  was  found  that  the  weight  delivered 
was  467  Jibs,  instead  of  being  51 2  Jibs.,  as  on  the  first 
weighing  it  had  appeared  to  be,  and  after  the  true 
weight  was  supplied  to  the  different  messes  the  sur- 
plus remaining  to  be  taken  by  the  contractor's  men  was 
about  15lbs.  instead  of  being  about  60lbs.  as  it  had 
appeared  to  be. 

The  counsel  for  the  prisoner  objected  that  there  was 
no  case  to  go  to  the  jury,  inasmuch  as  the  circum- 
stances stated  did  not  amount  to  a  cheat  at  common  law, 
and  there  was  no  overt  act  so  proximately  connected 
with  an  attempt  to  steal  as  to  justify  a  conviction 
nnder  the  third  count 

The  jury,  in  answer  to  questions  from  me,  found 
that  the  prisoner  fraudulently  substituted  the  false 
141b.  weight  for  the  true  weight,  with  intent  to 
cheat;  that  his  intention  was  to  carry  away  and 
steal  the  difference  between  the  just  surplus  of 
about  151bs.,  for  which  he  would  have  to  account 
to  his  master,  and  the  apparent  surplus  meat  ac- 
tually remaining  after  the  false  weighing,  and  that  no- 
thing remained  to  be  done  on  his  part  to  complete  bis 
scheme,  except  to  carry  away  and  dispose  of  the  meat, 
which  he  would  have  done  had  the  fraud  not  been 
detected. 

I  directed  a  verdict  of  not  guilty  on  the  first  count, 
and  guilty  on  the  second  and  third  counts,  and  reserved 
for  this  Court  the  question  whether,  on  these  facts  and 
findings,  the  prisoner  was  properly  convicted  on  either 
of  those  counts. 

The  prisoner  was  admitted  to  bail 

Colt*  Blackburn. 

Ribton  for  the  prisoner. — As  regards  the  second 
count,  there  is  no  offence  disclosed  which  is  indictable 
at  common  law.  That  count  is  substantially  the  same 
as  the  first,  the  only  difference  being  that  the  prisoner 
is  charged  as  a  servant  in  the  second  count  There 
was  no  evidence  to  show  that  the  prisoner  kept  a  false 
weight  in  the  sense  required  to  sustain  this  count 
Merely  keeping  a  false  weight  is  no  offence  at  common 
law.  The  prisoner  may  have  had  it  in  his  pocket 
The  offence  is  when  a  man  keeps  a  false  weight  in  his 
shop  for  the  purpose  of  being  used  in  the  course  of  his 
trade  and  defrauding  the  public  The  count  also 
alleges  that  the  prisoner  sold,  but  it  was  his  master 
who  sold  the  meat  to  the  Queen;  he  was  the  con* 
tractor.    As  to  the  third  count,  the  finding  of  the  jury 
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is  not  sufficient  to  support  the  conviction  upon  it.  The 
jury  say  it  was  the  prisoner's  intention  to  cany  away 
and  steal  the  difference  between  the  false  weight  and  the 
true  weight  That  does  not  warrant  the  jnry  in  finding 
the  prisoner  guilty  of  an  attempt  to  steal.  Then  most 
be  some  overt  act  connected  with  the  thing  itself. 
Here  nothing  was  done  by  the  prisoner  in  the  way  of 
an  attempt ;  the  only  thing  he  did  was  to  put  the 
false  weight  into  the  scale.  That  is  too  remote  to 
make  it  evidence  of  an  attempt  to  commit  a  larceny  of 
the  meat  There  is  a  difference  between  an  attempt, 
and  the  doing  an  act  with  intent  to  obtain  an  object. 
A  roan  may  get  a  rifle  made  in  America  wherewith  to 
shoot  some  one  in  England,  or  a  burglar  may  procure 
a  picklock  to  be  made,  bnt  without  some  extrinsic  evi- 
dence, the  procuring  a  rifle  or  the  picklock  is  no  evi- 
dence of  an  attempt  to  murder  or  to  break  into  a 
house.  Bnt  for  the  act  of  the  prisoner's  absconding, 
there  could  be  no  pretence  for  saying  that  the  prisoner 
had  been  guilty  of  an  attempt  to  steal  the  meat  In 
Beg.  v.  St.  George,  9  Car.  &  P.  483  (a),  it  was  held 
that  if  a  person,  intending  to  shoot  another,  pat  his 
finger  on  the  trigger  of  a  loaded  pistol,  but  is  prevented 
from  pulling  the  trigger,  this  is  not  an/attempt  to 
discharge  loaded  firearms  "  by  drawing  a  trigger  or  in 
any  other  manner  n  within  the  1  Vkt  c  85,  s.  34. 
So  in  Beg.  v.  Lewis,  9  Car.  &  P.  583,  where  the  pri- 
soner, on  a  refusal  by  the  prosecutor  to  give  him  some 
title-deeds,  addressed  him,  "  Then  you  are  a  dead 
man,"  and  immediately  unfolded  a  great  coat  and  took 
out  a  loaded  blunderbuss,  but  was  not  able  to  point 
it  at  the  prosecutor  before  he  was  seised,  it  was  held 
not  sufficient  to  sustain  a  charge  of  attempting  to  dis- 
charge the  blunderbuss  at  the  prosecutor.  Farther, 
the  third  count  describes  the  meat  as  the  property  of 
the  prisoner's  master.  It  is  submitted  that  the  meat 
when  put  into  the  scale  was  the  property  of  the  Queen, 
and  that  portion  which  the  jury  find  the  prisoner  in- 
tended to  steal  ought  to  have  gone  to  the  soldiers. 
The  conviction,  therefore,  is  bad  on  this  ground  also. 

Enxs,  C.  J.— I  am  of  opinion  that  the  prisoner  was 
properly  convicted.  It  is  not  necessary  to  determine 
whether  this  was  a  cheat  at  common  law  The  evidence 
is  sufficient  to  support  the  verdict  on  the  third  count, 
which  charged  an  attempt  to  steal  451bs.  of  meat  of 
Alfred  Cheeseman.  It  is  said  on  behalf  of  the  prisoner 
that  there  was  no  overt  act  proximately  connected  with 
an  attempt  to  steal,  and  that  the  meat  was  not  the 
property  of  the  prisoner's  master,  as  laid  in  the  indict- 
ment I  think  that  the  prisoner's  counsel  has  failed  on 
both  grounds.  It  appears  that  the  prisoner,  having  the 
charge  of  the  meat,  took  it  down  to  the  camp,  and 
went  through  the  form  of  delivering  a  part  without 
delivering  the  whole  quantity.  If  he  had  kept  back  a 
part  and  had  begun  to  carry  it  away,  he  would  have 
been  guilty  of  the  crime  of  larceny.  Where  there  are 
several  acts  proximately  connected  with  larceny,  and 
doss  to  the  point  of  completion,  as  the  preparing  the 
false  weight  and  substituting  it  for  the  true  weight, 
and  handing  over  a  false  weight  of  meat  for  the  true 
weight,  and  keeping  back  the  difference  between  the 
false  weight  and  the  true  weight  under  his  (the 
.  prisoner's)  own  control  and  possession,  it  seems 
very  like  the  case  of  a  servant,  sent  to  deliver  two 
articles,  fraudulently  keeping  one  in  his  pocket  and 
handing  over  one  only.  Everything  was  complete  in 
this  case  but  the  beginning  to  move  off  with  the  meat 
ao  kept  back.  The  prisoner  had  the  very  control  of 
the  thing  he  intended  to  steal.  There  was  evidence 
therefore  of  a  sufficiently  proximate  overt  act  to  con- 
stitute an  attempt  to  commit  a  larceny.  Then  the 
next  point  is,  was  the  meat  the  property  of  the 
prisoner's  master?  The  transaction  was  not  complete, 
and  all  the  property  in  the  meat  remained  in  the 
vendor  till  {by  delivery  it  had  passed  to  the  vendee. 
The  conviction  therefore  was  right  on  the  third  count 


Blackburn,  J. — I  am  of  the  same  opinion.  Then 
is  a  great  difference  between  preparations  antecedent 
to  the  commission  of  an  offence  and  an  attempt  to 
commit  the  offence,  as  in  the  case  of  merely  going  to 
buy  a  gun  wherewith  to  commit  a  murder,  winch  I  do 
not  think  would  be  evidence  of  an  attempt  to  commit 
a  murder.  But  in  the  present  the  actual  crime  his 
commenced,  and  the  attempt  would  have  ended  in  the 
completion  of  the  crime,  had  not  the  prisoner  been  in- 
terrupted. Though  nothing  had  been  done  which 
formed  part  of  the  crime,  the  attempt  to  commit  it 
had  commenced.  There  is  nothing  in  the  second  point, 
because  until  the  meat  was  weighed  out  and  delivered 
over  to  the  quartermaster  the  property  remained  m  the 
prosecutor. 

Wilde,  B.— I  am  of  the  same  opinion,  the  era* 
which  the  prisoner  intended  to  commit  consisted  of  twt 
parts.  First,  there  was  the  reception  of  the  thief 
intended  to  be  stolen,  the  getting  it  into  the  prisoner*! 
custody;  and  secondly,  the  carrying  H  away.  Tin 
prisoner  had  completed  the  first  part,  but  was  detected 
before  he  could  complete  the  second.  He  had  there- 
fore attempted  to  commit  the  offence, 

Mkllor,  J. — I  am  of  the  same  opinion,  and  for  the 

Conviction  affirmed,  (a) 


(Before  Erle,  C.J.,  Blackburn  and  Kkatbg,  JJ., 

Wilde,  B.  and  Mkllor,  J.) 

Rkg.  v.  Stakbuby. 

False  pretences —  Venue, 

The  venue  in  an  indictment  for  obtaining  shea  he 

false  pretences  toot  laid  in  county  JEL,  when  the 

prisoner  was  convicted. 
It  appeared  that  the  sheep  had  been  obtained  be  tie 

prisoner  in  county  M.,  and  that  he  conveyed  lhtn 

into  the  county  of  E.  where  he  woe  apprehended: 
Eeld\  that  he  had  been  indicted  m  a  wrong  eosney. 

Case  reserved  for  the  opinion  of  this  Court  by  T.  C  G. 
Marsh,  chairman  of  the  Essex  Quarter  Sessions 

The  prisoner  was  indicted  at  an  adjourned  quitter 
sessions  held  for  the  county  of  Ewer,  for  obtaining 
sheep  by  false  pretences.  The  venue  was  laid  in 
Essex.  The  sheep  were,  in  the  first  instance,  ob- 
tained in  Middlesex,  and  remained  continuously  in  his 
possession  till  a  few  days  subsequently.  He  conveyed 
them  into  Essex,  where  he  was  apprehended. 

The  prisoner  was  convicted  and  sentenced  to  trnvhe 
months*  imprisonment  with  hard  labour,  and  is  now  is 
prison. 

The  question  reserved  was,  whether,  under  the  vests, 
the  indictment  could  be  sustained:  (Reg.T.Simnm, 
1  Moo.  C.  C.  408  (6);  24  &  25  Vict  c  tt, 
s.  114.)  (c) 

(a)  When  this  ease  was  called  on,  five  Judges  ven  ■ 
court,  but  one  immediately  left  wits  mtrttmh\  ss  wanes* 
posed,  but  this  turned  out  to  be  an  error,  tatheeaamef 
the  argument  in  the  next  cue  the  court  was  iissaiaet  nut 
by  the  II  *  19  Vict  e.  78,  s.  S,  the  presence  of  Are  Jsdeej 
was  required  to  constitute  a  court,  whereupon  Reeling ,  I. 
came  and  made  up  the  number.  This  ease  urn  test 
formally  called  en  again,  and  Rweon  quoted  Mm.  v.  & 
George,  9  C  ft  P.  463;  and  Reg.  v.  Lewis,  lb.  00,  hi asstttot 
to  his  former  argument  The  Coobt  ssftd  that  thnee  cat* 
made  no  dlfferenea  in  the  judgment,  and  that  there  ■■* 
ssrence  between  thoae  eases  and  the  acts  proved  hart  van 
reference  to  the  crime  of  larceny.  . 

f»  In  Beg.  v.  Simmon*,  the  facts  were,  that  a  cansWi 
be  prisoner  with  two  stolen  horses  fee  snrrey.aai 


took  the  prisoner 

afterwards,  at  his  request,  rode  with  hton  en  the 
Kent  where  the  prisoner  M*y*  The  pristee 
sequentiy  apprehended  In  Surrey,  taken  into  Kent  sad  *v 
dlcted  there  for  stealing  the  horses,  end  convicted. ,0e* 
question  reserved,  the  Judges  were  usnnlatstaly  ef  otwai 
that  there  was  no  et  ldenee  of  stealing  hi  Kent,  and  that  its 
conviction  could  not  stand,  but  that  the  prisoner  steal*  at 
removed  to  Surrey.  . 

(c)  TheS4ft25Vkrte.96,*l!4,ettf^tis«etento« 

property  in  one  part  of  the  United  JUa*dotn,  whs  havens 
same  in  any  other  part  of  the  United  Kto-*«--«»» 
tried  and  punished  m  that  part  of  the  U 
I  where  they  have  the  property, 
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No  counsel  appeared  on  either  side. 

Eble,  C.  J. — I  regret  to  say  that  we  are  obliged 
to  come  to  the  conclusion  that  the  prisoner  was  in- 
dicted in  a  wrong  county.  He  is  liable  to  be  indicted 
and  prosecuted  in  the  county  in  which  he  obtained 
the  property  by  false  pretences. 

___      Conviction  quashed, 

Saturday,  Jan,  25. 

(Before  Eble,  C.  J.,  Wigutman  and  Williams,  JJ., 

Wilde,  B.,  and  Mellob,  J.) 

Reg.  v.  Benjamin  Woodwabd. 

Feloniously  receiving — Husband  and  wife —  Guilty 

knowledge. 
The  principal  felon,  during  the  prisoner* $  absence,  left 
the    stolen  property    with   the    prisoner's    wife, 
who  gave  1dm  sixpence  on  account.     Afterwards 
the  principal  felon  and  the  prisoner  met  and  agreed 
on  the  price,  and  the  prisoner   paid  the  balance. 
Guilty  knowledge  as  to  the  property  having  been 
stolen  was  inferred  from  the  other  circumstances  of 
the  case: 
Held,  that  the  receipt  was  not  complete  tiU  the  princi- 
pal felon  and  the  prisoner  had  agreed  as  to  the 
price,andthat  the  prisoner  knowing  then  that  the  pro- 
perty was  stolen,  was  properly  convicted  of  feloniously 
receiving. 

Case  reserved  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

At  the  quarter  sessions  of  the  peace  for  the  county 
of  Wilts,  held  at  Marlborough,  on  the  1 6th  day  of  Oct 
1861,  before  me  Sir  John  Wither  Awdry,  Bart,  and 
others  my  fellows,  Benjamin  Woodward,  of  Trow- 
bridge, in  the  county  of  Wilts,  dealer,  was  found  guilty 
of  receiving  stolen  goods  knowing  them  to  have  been 
stolen,  and  was  thereupon  sentenced  to  nine  calendar 
months'  imprisonment  with  hard  labour,  and  the  pri- 
soner now  is  undergoing  his  sentence. 

The  actual  delivery  of  the  stolen  property  was  made 
by  the  principal  felon  to  the  prisoner's  wife,  in  the 
absence  of  the  prisoner,  and  she  then  paid  6d  on 
account,  but  the  amount  to  be  paid  was  not  then  fixed. 
Afterwards  the  prisoner  and  the  principal  met  and 
agreed  on  the  price,  and  the  prisoner  paid  the  balance. 
Guilty  knowledge  was  inferred  from  the  general  cir- 
cumstances of  the  case. 

It  was  objected  that  the  guilty  knowledge  must  exist 
at  the  time  of  receiving,  and  that  when  the  wife  re- 
ceived the  goods  the  guilty  knowledge  could  not  have 
come  to  the  prisoner* 

The  court  overruled  this  objection,  and  directed  the 
jury  that  until  the  subsequent  meeting,  when  the  act 
of  the  wife  was  adopted  by  the  prisoner  and  the  price 
agreed  upon,  the  receipt  was  not  so  complete  as  to  ex- 
clude the  effect  of  the  guilty  knowledge. 

If  the  court  shall  be  of  opinion  that  the  circum- 
stances before  set  forth  are  sufficient  to  support  a 
conviction  against  the  prisoner  for  the  felonious  re- 
ceipt, the  conviction  is  to  stand  confirmed;  but  if  the 
court  shall  be  of  a  contrary  opinion,  then  the  conviction 
is  to  be  quashed. 

J.  W.  Awdry,  Chairman. 
G,  Broderkk  for  the  prisoner. — This  conviction,  it 
is  contended,  cannot  be  sustained.    At  the  trial  it  was 
not  said  on  the  part  of  the  prosecution  that  the  wife 
of  the  prisoner  was  her  husband's  agent  in  receiving 
the  property,  but  that  he  subsequently  adopted  her  act 
of  receiving  by  paying  the  balance  of  the  price  agreed 
upon.     But  there  was  no  evidence  of  any  guilty  re- 
ceipt by  the  wife,  or  of  any  subsequent  act  of  receiv- 
ing by  the  prisoner.    The  guilty  knowledge  and  act  of 
receiving  must  be  simultaneous.     In  Reg,  v.  Dring  and 
Wife,  1  Dears.  &  Bell,  329;  7  CoxC.  C.  382,  where 
a  husband  and  wife  were  jointly  indicted  for  receiving 
stolen   goods,  and  the  jury  found  both  guilty,  stating 
that  the  wife  received  them  without  the  control  or 


knowledge  of  and  apart  from  her  husband,  and  that  he 
afterwards  adopted  her  receipt,  it  was  held  that  the 
conviction  could  not  be  sustained  as  against  the  hus- 
band; and  iu  his  judgment,  Cockburn,  C.  J.  observed 
that,  "  If  we  are  to  take  it  that  the  jury  meant  to  say, 
4  We  find  the  prisoner  guilty  if  the  court  should  be  of 
opinion  that  upon  the  facts  we  are  right,'  then  we 
ought  to  be  able  to  see  that  the  prisoner  took  some  ac- 
tive part  in  the  matter,  that  the  wife  first  received  the 
goods  and  then  the  husband  from  her,  both  with  a 
guilty  knowledge."  [Blackburn,  J. — The  verdict  in 
this  case  is,  that  he  did  receive  them ;  there  is  no 
question  raised  as  to  whether  the  verdict  was  justified. 
Eble,  C.  J. — Receiving  is  a  very  complex  term.  There  is 
the  case  where  two  persons  stole  fowls,  and  took  them 
for  sale  in  a  sack  to  another  person,  who  knew  them 
to  have  been  stolen.  The  sack  was  put  in  a  stable 
and  tbe  door  shut,  while  the  three  stood  aside  hag- 
gling about  what  was  to  be  paid  for  them.  There  the 
judges  differed  as  to  whether  there  was  a  receiving  by 
the  third  person  in  whose  stable  the  sack  was  put  J 
That  was  the  case  of  Reg.  v.  Wiley,  4  Cox  C.  C.  412. 
The  actual  receipt  of  the  goods  was  by  the  wife,  and. 
it  is  consistent  with  the  evidence  that  the  goods  may 
never  have  come  into  the  prisoner's  possession  at  all : 
(The  case  of  Reg,  v.  Button,  11  Q.  B.,  3  Cox  C.  C. 
229,  were  also  cited.) 

Eble,  C.  J. — The  argument  of  the  learned  counsel 
for  the  prisoner  has  failed  to  convince  me  that  the 
conviction  was  wrong.  It  appears  that  the  thief 
brought  to  the  premises  of  the  prisoner  the  stolen 
goods  and  left  them,  and  that  sixpence  was  paid  on 
account  of  them  by  the  prisoner's  wife,  but  there  was 
nothing  in  the  nature  of  a  complete  receipt  of  the 
goods  until  the  thief  found  the  husband  and  agreed 
with  him  as  to  the  amount,  and  was  paid  the  balance. 
The  receipt  was  complete  from  the  time  when  the  thief 
and  the  husband  agreed ;  till  then  the  thief  could  hare 
got  the  goods  back  again  on  payment  of  tbe  sixpence. 
I  am  of  opinion,  therefore,  that  the  conviction  should 
be  affirmed. 

Blackburn,  J. — The  principal  felon  left  the  stolen 
property  with  the  wife  as  the  husband's  servant,  but 
the  court  below,  as  I  understand  the  case,  doubted 
whether  the  husband  could  be  found  guilty  of  feloni- 
ously receiving,  as  he  was  absent  at  the  time  when 
the  goods  were  delivered  to  the  wife,  and  could  not 
then  know  that  they  were  stolen.  It  is  found  that,  as 
soon  as  the  husband  heard  of  it,  he  adopted  and  ratified 
what  had  been  done,  and  that  as  soon  as  he  adopted  it 
he  had  a  guilty  knowledge ;  he  therefore  at  that  time 
received  the  goods  knowing  them  to  have  been 
stolen. 

Keating,  J. — I  am  of  the  same  opinion.  The  case 
finds  that  the  agreement  as  to  the  price  was  not  com- 
plete till  the  thief  and  the  husband  agreed.  I  think 
therefore  that  the  receipt  was  not  complete  till  then, 
and  that  the  conviction  was  right  If  we  were  to  hold 
that  the  conviction  was  not  right,  the  consequences 
would  be  very  serious. 

Wilde,  B. — I  read  the  case  as  showing  that  the 
wife  received  the  goods  on  the  part  of  the  prisoner  her 
husband,  and  that  act  of  her  was  capable  of  being  rati- 
fied on  the  part  of  the  prisoner.  If  so,  that  makes  the 
first  act  of  receiving  by  the  wife  his  act  In  the  case  of 
Reg,  v.  Dring  and  Wije,  the  only  statement  was  "that 
the  husband  adopted  his  wife's  receipt,"  and  the  court 
thought  the  word  "  adopted  "  capable  of  meaning  that 
the  husband  passively  consonted  to  what  his  wife  had 
done,  and  on  that  ground  quashed  the  conviction.  But 
here  the  prisoner  adopted  his  wife's  receipt  by  settling 
and  paying  the  amount  agreed  on  for  the  stolen 
goods. 

Mellob,  J.  concurred.  Conviction  affirmed. 
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Reg.  v.  Stab  burt. 
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is  not  sufficient  to  support  the  conviction  upon  it.  The 
jury  say  it  was  the  prisoner's  intention  to  carry  away 
and  steal  the  difference  between  the  false  weight  and  the 
true  weight.  That  does  not  warrant  the  jury  in  finding 
the  prisoner  guilty  of  an  attempt  to  steal.  There  must 
be  some  overt  act  connected  with  the  thing  itself. 
Here  nothing  was  done  by  the  prisoner  in  the  way  of 
an  attempt ;  the  only  thing  be  did  was  to  put  the 
false  weight  into  the  scale.  That  is  too  remote  to 
make  it  evidence  of  an  attempt  to  commit  a  larceny  of 
the  meat.  There  is  a  difference  between  an  attempt, 
and  the  doing  an  act  with  intent  to  obtain  an  object. 
A  man  may  get  a  rifle  made  in  America  wherewith  to 
shoot  some  one  in  England,  or  *  burglar  may  procure 
a  picklock  to  be  made,  but  without  some  extrinsic  evi- 
dence, the  procuring  a  rifle  or  the  picklock  is  no  evi- 
dence of  an  attempt  to  murder  or  to  break  into  a 
house.  But  for  the  act  of  the  prisoner's  absconding, 
there  could  be  no  pretence  for  saying  that  the  prisoner 
had  been  guilty  of  an  attempt  to  steal  the  meat  In 
Reg.  v.  8L  George,  9  Car.  &  P.  483  (a),  it  was  held 
that  if  a  person,  intending  to  shoot  another,  put  his 
finger  on  the  trigger  of  a  loaded  pistol,  but  is  prevented 
from  puffing  the  trigger,  this  is  not  an/attempt  to 
discharge  loaded  firearms  u  by  drawing  a  trigger  or  in 
any  other  manner  "  within  the  1  Vict,  c  85,  s.  34. 
So  in  Reg.  v.  Lewis,  9  Car.  &  P.  523,  where  the  pri- 
soner, on  a  refusal  by  the  prosecutor  to  give  him  some 
title-deeds,  addressed  him,  "  Then  you  are  a  dead 
man,"  and  immediately  unfolded  a  great  coat  and  took 
out  a  loaded  blunderbuss,  but  was  not  able  to  point 
it  at  the  prosecutor  before  he  was  seised,  it  was  held 
not  sufficient  to  sustain  a  charge  of  attempting  to  dis- 
charge the  blunderbuss  at  the  prosecutor.  Farther, 
the  third  count  describes  the  meat  as  the  property  of 
the  prisoner's  master.  It  is  submitted  that  the  meat 
when  put  into  the  scale  was  the  property  of  the  Queen, 
and  that  portion  which  the  Jury  find  the  prisoner  in- 
tended to  steal  ought  to  have  gone  to  the  soldiers. 
The  conviction,  therefore,  is  bad  on  this  ground  also. 

Erlb,  C.  J. — I  am  of  opinion  that  the  prisoner  was 
properly  convicted.  It  is  not  necessary  to  determine 
whether  this  was  a  cheat  at  common  law  The  evidence 
is  sufficient  to  support  the  verdict  on  the  third  count, 
which  charged  an  attempt  to  steal  45lbs.  of  meat  of 
Alfred  Cheeseman.  It  is  said  on  behalf  of  the  prisoner 
that  there  was  no  overt  act  proximately  connected  with 
an  attempt  to  steal,  and  that  the  meat  was  not  the 
property  of  the  prisoner's  master,  as  laid  in  the  indict- 
ment. I  think  that  the  prisoner's  counsel  has  failed  on 
both  grounds.  It  appears  that  the  prisoner,  having  the 
charge  of  the  meat,  took  it  down  to  the  camp,  and 
went  through  the  form  of  delivering  a  part  without 
delivering  the  whole  quantity.  If  he  had  kept  back  a 
part  and  had  begun  to  carry  it  away,  he  would  have 
been  guilty  of  the  crime  of  larceny.  Where  there  are 
several  sms  proximately  connected  with  larceny,  and 
close  to  the  point  of  completion,  as  the  preparing  the 
false  weight  and  substituting  it  for  the  true  weight, 
and  handing  over  a  falso  weight  of  meat  for  the  true 
weight,  and  keeping  back  the  difference  between  the 
false  weight  and  the  true  weight  under  his  (the 
.  prisoner's)  own  control  and  possession,  it  seems 
very  like  the  case  of  a  servant,  sent  to  deliver  two 
articles,  fraudulently  keeping  one  in  his  pocket  and 
handing  over  one  only.  Everything  was  complete  in 
this  case  but  the  beginning  to  move  off  with  the  meat 
so  kept  back.  The  prisoner  had  the  very  control  of 
the  thing  he  intended  to  steal.  There  was  evidence 
therefore  of  a  sufficiently  proximate  overt  act  to  con- 
stitute an  attempt  to  commit  a  larceny.  Then  the 
next  point  is,  was  the  meat  the  property  of  the 
prisoner's  master?  The  transaction  was  not  complete, 
and  all  the  property  in  the  meat  remained  in  the 
vendor  till  (by  delivery  it  had  passed  to  the  vendee. 
The  conviction  therefore  was  right  on  the  third  count 


Blackbubh,  J.— I  am  of  the  same  opinion.  There 
is  a  great  difference  between  preparations  antecedent 
to  the  commission  of  an  offence  and  an  attempt  to 
commit  the  offence,  as  in  the  case  of  merely  going  to 
buy  a  gun  wherewith  to  commit  a  murder,  winch  I  do 
not  think  would  be  evidence  of  an  attempt  to  commit 
a  murder.  But  in  the  present  the  actual  crime  has 
commenced,  and  the  attempt  would  have  ended  m  the 
completion  of  the  crime,  had  not  the  prisoner  been  in- 
terrupted. Though  nothing  had  been  done  whka 
formed  part  of  the  crime,  tin  attempt  to  commit  it 
had  commenced.  There  is  nothing  in  the  second  point, 
because  until  the  meat  was  weighed  out  and  delivered 
over  to  the  quartermaster  the  property  remained  m  the 
prosecutor. 

Wilde,  B.— I  am  of  the  same  opinion.  The  crhus 
which  the  prisoner  intended  to  commit  consisted  of  rue 
parts.  First,  there  was  the  reception  of  the  tmag 
intended  to  be  stolen,  the  getting  it  into  the  prisoner's 
custody;  and  secondly,  the  carrying  it  away,  lbs 
prisoner  had  completed  the  first  part,  but  was  detected 
before  he  could  complete  the  second.  Ho  had  there- 
fore attempted  to  commit  the  offence. 

Mellob,  J.— I  am  of  the  same  opinion,  and  for  the 

Conviction  affirmed,  (jb) 


(Before  Erlb,  CJ.,  Blackbubh  and  Kbaixso,  JJ., 

Wildk,  B.  and  Mellob,  J.) 

Reg.  v.  Stakbubt. 

False  pretences —  Fens*. 

The  venue  m  an  indictment  for  obtaining  sees*  he 

JhUe  pretences  weu  laid  »  county  JEl,  where  lit 

prisoner  teas  convicted, 
ft  appeared  thai  the  ekeep  had  been  obtnintd  kg  the 

prisoner  in  county  Jf.,  and  thai  he  convened  them 

into  the  county  of  E,  where  he  was  apprehended: 
Eddy  that  he  had  been  indicted  m  a  wrong  county. 

Case  reserved  for  the  opinion  of  this  Court  by  T.  C  G. 
Marsh,  chairman  of  the  Essex  Quarter  Session! 

The  prisoner  was  indicted  at  an  adjourned  quitter 
sessions  held  for  the  county  of  Essex,  for  obtsinmg 
sheep  by  false  pretences.  The  venue  was  laid  in 
Essex.  The  sheep  were,  in  the  first  instance,  ob- 
tained in  Middlesex,  and  remained  continuously  in  his 
possession  till  a  few  days  subsequently.  He  conveyed 
them  into  Essex,  where  he  was  apprehended. 

The  prisoner  was  convicted  and  sentenced  to  twebe 
months'  imprisonment  with  hard  labour,  and  is  now  is 
prison. 

The  question  reserved  was,  whether,  under  the  venue, 
the  indictment  could  be  sustained :  {Reg.  v.  Simmonty 
1  Moo.  C.  C.  408  (6);  24  &  25  Vict,  c  9f, 
s.  114.)  (c) 

(a)  When  this  esse  was  called  on,  five  Judges  were  is 
court,  but  one  immediately  lettamime  rewtrttntti,  as  watts*- 
posed,  but  this  turned  out  to  be  an  error.  In  the  eoane  of 
the  argument  in  the  next  esse  the  court  was  resasaded  fast 
by  the  II  *  19  Viet.  e.  7s,  s.  8,  the  presence  of  five  jeegei 
was  required  to  constitute  a  court,  whereupon  Keating;  J. 
came  and  made  up  the  number.  Thai  ease  was  thea 
formally  called  en  again,  and  JUftem  quoted  Asa,  v.  & 
George,  9  C  ft  P.  483 ;  and  Reg.  v.  Lewis,  lb.  ft*,  tasddraea 
to  his  former  argument  The  Ooobt  said  that  tbcae  cam 
made  no  dJffeivncem  the )nd^Mnt,  and  that  tbere  la  a  de- 
ference between  thoee  esses  and  the  acts  proved  here  with 
reference  to  the  crime  of  larceny. 

(6)  In  Beg.  v.  Smmons,  the  facts  were,  that  a  constablt 
took  the  prisoner  with  two  stolen  horses  In  Surrey,  eoi 
afterwarie,  at  his  request,  rode  with  nun  on  the  borate  late 
Kent,  where  the  prisoner  escaped.  The  prisoner  wee  sss- 
sequentry  apprehended  In  Surrey,  taken  into  Kent  and  In- 
dicted there  for  stealing  the  horses,  and  convicted.  On  s 
question  reserved,  the  judges  were  usanteouaty  of  osWdb 
that  there  wee  no  evidence  of  stealing  to  Kent,  and  that  lbs 
conviction  could  not  stand,  but  that  the  prisoner  sboaM  at 
rcoiovcu  co  surrey. 

(e)  Tnes4ftSftVtete.96,s.ll4^enaevthat  atndsnef 
property  in  one  part  of  the  United  Kingdom,  who  have  tat 
same  in  any  other  part  of  the  United  Ktomtnai  mtyb 
tried  and  punished  m  that  part  of  the  Ui 
where  they  have  the  ptwperty. 
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Beg.  v.  Benjamin  Woodward. 


[C.  Gas.  B. 


No  counsel  appeared  on  either  side. 

Erlb,  C.  J. — I  regret  to  say  that  we  are  obliged 
to  come  to  the  conclusion  that  the  prisoner  was  in- 
dicted in  a  wrong  county.  He  is  liable  to  be  indicted 
and  prosecuted  in  the  county  in  which  he  obtained 
the  property  by  false  pretences. 

__-      Conviction  quashed, 

Saturday.  Jan.  25. 

(Before  Eble,  C.  J.,  Wigutman  and  Williams,  JJ., 

Wilde,  B.,  and  Mkllor,  J.) 

Reg.  v,  Benjamin  Woodward. 

Feloniously  receiving — Husband  and  wife — Guilty 

knowledge. 
The  principal  felon,  during  the  prisoner's  absence,  left 
the    stolen  property    with   the    prisoner's    wife, 
who  gave  him  sixpence  on  account.     Afterwards 
the  principal  felon  and  the  prisoner  met  and  agreed 
on  the  price,  and  the  prisoner   paid  the  balance. 
Guilty  knowledge  as  to  the  property  having  been 
stolen  was  inferred  from  the  other  circumstances  of 
the  case: 
Held,  that  the  receipt  was  not  complete  till  the  princi- 
pal felon  and  the  prisoner  had  agreed  as  to  the 
price,  and  that  the  prisoner  knowing  then  that  the  pro- 
perty was  stolen,  was  properly  convicted  offeloniously 
receiving. 

Case  reserved  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

At  the  quarter  sessions  of  the  peace  for  the  county 
of  Wilts,  held  at  Marlborough,  on  the  16th  day  of  Oct. 
1801,  before  me  Sir  John  Wither  Awdry,  Bart,  and 
others  my  fellows,  Benjamin  Woodward,  of  Trow- 
bridge, in  the  county  of  Wilts,  dealer,  was  found  guilty 
of  receiving  stolen  goods  knowing  them  to  hsve  been 
stolen,  and  was  thereupon  sentenced  to  nine  calendar 
months'  imprisonment  with  hard  labour,  and  the  pri- 
soner now  is  undergoing  his  sentence. 

The  actual  delivery  of  the  stolen  property  was  made 
by  the  principal  felon  to  the  prisoner's  wife,  in  the 
absence  of  the  prisoner,  and  she  then  paid  6d  on 
account,  but  the  amount  to  be  paid  was  not  then  fixed. 
Afterwards  the  prisoner  and  the  principal  met  and 
agreed  on  the  price,  and  the  prisoner  paid  the  balance. 
Guilty  knowledge  was  inferred  from  the  general  cir- 
cumstances of  the  case. 

It  was  objected  that  the  guilty  knowledge  must  exist 
at  the  time  of  receiving,  and  that  when  the  wife  re- 
ceived the  goods  the  guilty  knowledge  could  not  have 
come  to  the  prisoner* 

The  court  overruled  this  objection,  and  directed  the 
jury  that  until  the  subsequent  meeting,  when  the  act 
of  the  wife  was  adopted  by  the  prisoner  and  the  price 
agreed  upon,  the  receipt  was  not  so  complete  as  to  ex- 
clude the  effect  of  the  guilty  knowledge. 

If  the  court  shall  be  of  opinion  that  the  circum- 
stances before  set  forth  are  sufficient  to  support  a 
conviction  against  the  prisoner  for  the  felonious  re- 
ceipt, the  conviction  is  to  stand  conBrmed;  but  if  the 
court  shall  be  of  a  contrary  opinion,  then  the  conviction 
is  to  be  quashed. 

J.  W.  Awdry,  Chairman. 
G.  Broderick  for  the  prisoner. — This  conviction,  it 
is  contended,  cannot  be  sustained.  At  the  trial  it  was 
not  said  on  the  part  of  the  prosecution  that  the  wife 
of  the  prisoner  was  her  husband's  agent  in  receiving 
tbe  property,  but  that  he  subsequently  adopted  her  act 
of  receiving  by  paying  the  balance  of  the  price  agreed 
upon.  But  there  was  no  evidence  of  any  guilty  re- 
ceipt by  the  wife,  or  of  any  subsequent  act  of  receiv- 
ing by  the  prisoner.  The  guilty  knowledge  and  act  of 
receiving  must  be  simultaneous.  In  Reg,  v.  Dring  and 
Wife,  I  Dears.  &  Bell,  329 ;  7  Cox  C.  C.  382,  where 
a  husband  and  wife  were  jointly  indicted  for  receiving 
stolen  goods,  and  the  jury  found  both  guilty,  stating 
that  the  wife  received  them  without  the  control  or 


knowledge  of  and  apart  from  her  husband,  and  that  he 
afterwards  adopted  her  receipt,  it  was  held  that  the 
conviction  could  not  be  sustained  as  against  the  hus- 
band; and  iu  his  judgment,  Cockburn,  C.  J.  observed 
that,  "  If  we  are  to  take  it  that  the  jury  meant  to  say, 
1  We  find  the  prisoner  guilty  if  the  court  should  be  of 
opinion  that  upon  the  facts  we  are  right,'  then  we 
ought  to  be  able  to  see  that  the  prisoner  took  some  ac- 
tive part  in  the  matter,  that  the  wife  first  received  the 
goods  and  then  the  husband  from  her,  both  with  a 
guilty  knowledge."    [Blackburn,  J. — The  verdict  in 
this  case  is,  that  he  did  receive  them ;  there  is  no 
question  raised  as  to  whether  the  verdict  was  justified. 
Erlk,  GJ. — Receiving  is  a  very  complex  term.  There  is 
the  case  where  two  persons  stole  fowls,  and  took  them 
for  sale  in  a  sack  to  another  penon,  who  knew  them 
to  have  been  stolen.    The  sack  was  put  in  a  stable 
and  tbe  door  shut,  while  the  three  stood  aside  hag- 
gling about  what  was  to  be  paid  for  them.     There  the 
judges  differed  as  to  whether  there  was  a  receiving  by 
the  third  person  in  whose  stable  the  sack  was  put  J 
That  was  the  case  of  Reg.  v.  Wiley,  4  Cox  C.  C.  412. 
The  actual  receipt  of  the  goods  was  by  the  wife,  and. 
it  is  consistent  with  the  evidence  that  the  goods  may 
never  have  come  into  the  prisoner's  possession  at  all : 
(The  case  of  Reg.  v.  Button,  11  Q.  B.,  3  Cox  C.  C. 
229,  were  also  cited.) 

Erlk,  C.  J. — The  argument  of  the  learned  counsel 
for  the  prisoner  has  failed  to  convince  me  that  the 
conviction  was  wrong.  It  appears  that  the  thief 
brought  to  the  premises  of  the  prisoner  the  stolen 
goods  and  left  them,  and  that  sixpence  was  paid  on 
account  of  them  by  the  prisoner's  wife,  but  there  was 
nothing  in  the  nature  of  a  complete  receipt  of  the 
goods  until  the  thief  found  the  husband  and  agreed 
with  him  as  to  the  amount,  and  was  paid  the  balance. 
The  receipt  was  complete  from  the  time  when  the  thief 
and  the  husband  agreed ;  till  then  the  thief  could  have 
got  the  goods  back  again  on  payment  of  the  sixpence. 
I  am  of  opinion,  therefore,  that  the  conviction  should 
be  affirmed. 

Blackburn,  J. — The  principal  felon  left  tbe  stolen 
property  with  the  wife  as  the  husband's  servant,  but 
the  court  below,  as  I  understand  the  case,  doubted 
whether  the  husband  could  be  found  guilty  of  feloni- 
ously receiving,  as  be  was  absent  at  the  time  when 
the  goods  were  delivered  to  the  wife,  and  could  not 
then  know  that  they  were  stolen.  It  is  found  that,  as 
soon  as  the  husband  heard  of  it,  he  adopted  and  ratified 
what  had  been  done,  and  that  as  soon  as  he  adopted  it 
he  had  a  guilty  knowledge ;  he  therefore  at  that  time 
received  the  goods  knowing  them  to  have  been 
stolen. 

Keating,  J. — I  am  of  the  same  opinion.  The  case 
finds  that  the  agreement  as  to  the  price  was  not  com- 
plete till  the  thief  and  the  husband  agreed.  I  think 
therefore  that  the  receipt  was  not  complete  till  then, 
and  that  the  conviction  was  right  If  we  were  to  hold 
that  the  conviction  was  not  right,  the  consequences 
would  be  very  serious. 

Wilde,  B. — I  read  the  case  as  showing  that  the 
wife  received  the  goods  on  the  paxt  of  the  prisoner  her 
husband,  and  that  act  of  her  was  capable  of  bring  rati- 
fied on  the  part  of  the  prisoner.  If  so,  that  makes  the 
first  act  of  receiving  by  the  wife  his  act  In  the  case  of 
Reg.  v.  Dring  and  Wife,  the  only  statement  was  "that 
the  husband  adopted  his  wife's  receipt,"  and  the  court 
thought  the  word  "  adopted  "  capable  of  meaning  that 
the  husband  passively  consonted  to  what  his  wife  had 
done,  and  on  that  ground  quashed  tbe  conviction.  But 
here  the  prisoner  adopted  his  wife's  receipt  by  settling 
and  paying  the  amount  agreed  on  for  the  stolen 
goods. 

Mkllob,  J.  concurred.  Conviction  affirmed. 
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Reg.  v.  Sarah  Shepherd. 


[C.  Cab.  R. 


Reg.  0.  Sarah  Shepherd. 
Misdemeanor — Parent  and  child — Neglect  to  provide 

medical  assistance  for  daughter. 
The  prisoner's  unmarried  daughter,  aged  eighteen, 
having  for  tome  time  previously  gone  out  to  service, 
and  occasionally  returned  to  live  with  her  mother 
and  stepfather,   at  such  times  working  at  glove' 
making  in  order  to  earn  her  subsistence,  was  con- 
fined with  child  at  her  stepfather's  house,  and  the 
prisoner,  her  mother,  purposely  neglected  to  procure 
a  midwife  or  other  proper  person  to  attend  her 
daughter  when  she    was  taken  in  labour,  and  by 
reason  thereof  she  died  in  childbirth : 
Held,  that  there  was  no  legal  duty  on  the  prisoner  to 
procure  proper  assistance  under  the  circumstances, 
and  therefore  that  she  was  not  guilty  of  man- 
slaughter. 

Case  stated  for  the  opinion  of  this  Court  by  Wil- 
liams, J. 

The  prisoner  was  indicted  for  the  murder  of  her 
daughter  Mary  Ann  Ashton,  and  tried  before  me  at 
the  gaol  delivery  for  the  county  of  Devon,  in  December 
last. 

The  case  for  the  prosecution  was,  that  the  prisoner 
having  a  great  ill-will  towards  the  deceased,  had  pur- 
posely neglected  to  procure  a  midwife,  or  other  proper 
person,  to  attend  her  daughter  when  she  was  taken  in 
labour  ;  and  that,  by  reason  thereof,  she  died  in  child- 
birth. She  was  about  eighteen  years  of  age  and  un- 
married. 

The  prisoner,  nearly  four  years  before  the  trial,  had 
married  a  second  husband,  who  was  not  the  father  of 
the  deceased.  After  the  marriage,  the  deceased  lived 
with  her  stepfather  and  her  mother  for  some  time, 
and  then  went  out  to  service,  occasionally  returning  to 
live  with  them  when  she  was  out  of  place,  and  at 
such  times  working  at  glove-making  in  order  to  earn 
her  subsistence.  About  the  beginning  of  the  harvest 
before  her  death  (which  took  place  on  Oct.  26,  1861) 
she  came  back  from  service  to  her  stepfather's  house, 
and  continued  to  reside  with  her  mother  and  her  step- 
father and  their  family  till  she  died,  except  that  she 
was  absent  staying  with  an  aunt  near  Bridgwater  for 
about  six  weeks,  whence  she  returned  to  her  step- 
father's house  on  Tuesday  and  continued  there  till  the 
following  Saturday,  when  she  died. 

At  the  close  of  the  case  for  the  prisoner  it  was  ob- 
jected by  the  counsel  for  the  prisoner  that  she  was 
under  no  legal  duty  or  obligation  to  procure,  or  try  to 
procure,  the  attendance  of  a  midwife  for  her  daughter, 
and  therefore  that  she  was  not  criminally  responsible 
for  neglecting  to  do  so. 

I  told  the  jury  to  consider  whether  it  was  established 
by  the  evidence  that  the  death  of  Mary  Ann  Ashton 
was  attributable  to  the  prisoner's  neglect  to  use  ordinary 
diligence  in  procuring  the  assistance  of  a  midwife,  or 
other  proper  attendant,  and,  if  it  was  not  so  established, 
to  acquit  the  prisoner.  But,  if  it  was  so  established, 
then  to  consider,  secondly,  whether,  by  so  neglecting, 
the  intended  to  bring  about  the  death  of  her  daughter, 
and  if  so,  I  told  the  jury  to  convict  her  of  murder,  but 
if  not  of  manslaughter. 

The  jury  convicted  her  of  manslaughter,  but  I  re- 
spited the  judgment  in  order  to  obtain  the  opinion 
of  this  court  whether  the  objection  to  the  conviction 
was  well  founded.  Edw.  Vauohan  Williams. 

U.  T.  Cole  for  the  prisoner. — The  conviction  cannot 
be  sustained.  There  was  no  legal  obligation  on  the 
prisoner  to  procure  or  attempt  to  procure  a  midwife 
for  her  daughter.  [Williams,  J. — The  view  adopted 
by  the  jury  must  be  taken  to  be  that,  if  the  deceased 
had  had  the  assistance  of  a  midwife  of  ordinary  skill, 
her  life  would  have  been  saved.]  The  sole  question 
now  is,  was  there  a  legal  duty  on  the  part  of  the  pri- 
soner to  procure  or  attempt  to  procure  for  the  deceased 
TOch  assistance?  Before  the  Act  simplifying  the  forms  of 


indictments,  the  act  by  which  the  prisoner  destroyed 
the  life  of  the  deceased  roust  have  been  shown  on  the 
face  of  the  indictment ;  in  this  case  the  duty  musthare 
been  shown,  and  also  that  the  prisoner  had  the  means 
of  complying  with  it.      [Williams,  J. — If  the  in- 
dictment had  stated  the  facts,   it  would  have  been 
quite  sufficient,  and  so  now  the  question  is,  **  Do  the 
facts  create  the  dnty  ?"]      The  duty  must  arise,  if  at 
all,  from  the  relation  of  the  parties,  or  by  virtue  of 
a  contract.      Here  there  was  no    duty  arising  from 
contract,  and  it  is  submitted  that  there  was  no  legal 
duty  on  the  prisoner  as  the  mother  of  the  deceased, who 
was  an  emancipated  child,  or  her  husband,  as  the 
stepfather.  The  obligation  imposed  by  the  stat.  43  Elis. 
on  relations  to  support  one  another,  extends  only  to 
blood  relations :  (Hex  v.  Munden,  1  Stra.  190.)    And 
it  has  been  expressly  held  that  a  stepfather  is  not 
bound  to  support  his  wife's  children  by  the  first  mar- 
riage: (Cooper  v.  Martin,  4  East,  76.)    Then  the 
4  &  5  Will.  4,  c.  76,  s.  37,  fixes  the  age  of  sixteen 
aa  that  up  to  which  time  a  stepfather  shall  be  bound  to 
support  the  children  of  his  wife  by  a  former  marriage. 
If  there  is  no  obligation  after  that  age  to  supply  food, 
a  fortiori  there  is  no  obligation  to  find  medical  assist- 
ance. In  Bex  y.  Friend  and  Wife,  Buss.  &  Ry.  20,  the 
neglect  to  supply  an  apprentice  of  tender  jean  with 
sufficient  food  was  held  to  be  indictable  on  the  ground 
that  there  was  a  breach  of  duty  created  by  contract. 
In  Rex  v.  Squire  and  Wife,  1  Buss,  on  Crimes,  19, 
where  the  prisoner  was  charged  with  murder  of  aa 
apprentice,   who  died  from  debility,   and  for  want  of 
proper  food  and  nourishment,  a  married  woman  was 
held  not  to  be  responsible  for  not  providing  an  appren- 
tice with  sufficient  food  and  nourishment,  though,  if  the 
husband  had  allowed  her  sufficient  food  for  the  appren- 
tice, and  she  had  wilfully  withholden  it  from  hiin,  she 
would  have  been.      That  decision  has  been  since  acted 
on  in  Bex  v.  Saunders,  7  C.  &  P.  277,  and  Beg.  t. 
Edwards,  8  C.  &  P.  611.     There  is  no  allegation  in 
this  case  that  the  prisoner  prevented  her  daughter  from 
obtaining  medical  assistance.      [Williams,  J.— The 
verdict  must  be  taken  as  finding  that  the  prisoner 
might  have    got  a  midwife  if  she  pleased.    There 
were  two  living  near  the    spot,   and  one  did  come 
when    sent    for.]       Again,    there   was  no  evidence 
that  the    prisoner    had    the    means    of    providing 
such  assistance.    In  Reg.  v.  Chandler,  1  Dean.  C.  C. 
453  ;  6  Cox  C.  C.  519,  an  indictment  for  neglecting 
to  provide  an  infant  with  sufficient  food  alleged  that 
the  prisoner,  who  was  the  mother  of  the  child,  had  the 
means  of  doing  bo  ;  it  was  not  proved  that  she  actoalij 
had  the  means  of  doing  so,  but  only  that  she  might 
have  obtained  relief  by  applying  to  the  relieving  officer, 
and  it  was  held  that  this  was  not  sufficient  to  support 
a  conviction.   And  in  Beg  v.  Hogan,  5  Den.  C.  C.  277 ; 
5  Cox  C.  C.  255,  it  was  held  that  an  indictment  for 
abandoning  a   child    without   having    provided  any 
means  for  its  support  should  state  that  the  prisoner 
had  the  means  of  supporting  the  child. 

Carter  (M.  Bere  with  him)  for  the  prosecution.— 
The  jury  have  found  criminal  neglect  on  the  part  of 
the  prisoner,  and  it  is  submitted  that  there  was  a  doty 
on  the  part  of  the  prisoner  to  sustain  the  convietioiL 
There  is  a  natural  dnty  reeognised  by  law  in  parents 
to  support  their  children  (2  Steph.  Black.  296*7;  43 
Elis.  c.  2,  s.  7  ;  4  &  5  Will.  4,  c  76,  s,  56);  and 
there  is  no  time  pointed  out  when  that  duty  is  to  cease, 
If  parents  have  not  the  means  of  providing  proper  food 
and  nourishment  for  their  infant  children,  who  are  in- 
capable of  taking  care  of  themselves,  it  is  their  doty 
to  apply  for  parochial  assistance,  and  therefore  when  a 
married  woman,  who  having  a  child  under  such  cir- 
cumstances, wilfully  neglected  for  several  days  go*0! 
to  the  union  for  the  purpose  of  getting  support  for  tf, 
she  knowing  that  such  neglect  was  likely  to  cause  the 
child's  death,  she  was  held  to   be  guilty  of  bub- 
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Reg.  e.  John  Corss  Smith. 


[C.  Cas.  R. 


slaughter:  (Reg.  v.  Mabbftt,  5  Cox.  C.  C.  339.) 
[Eble,  C.  J. — The  proposition  I  am  reported  to  have 
hud  down  in  that  case  contemplates  death,  which  I 
apprehend  was  a  tolerably  safe  proposition.]  In  Reg. 
v.  Middleship,  5  Cox  C.  C.  275,  npon  an  indictment 
against  the  prisoner  for  the  manslaughter  of  her  new- 
born child,  which  had  dropped  from  her  whilst  on  the 
privy  and  had  been  smothered  in  the  soil,  it  was  hinted 
that  if  the  jury  were  of  opinion  that  after  it  hod  been 
born  the  mother  had  the  power  of  procuring  such 
assistance  as  might  have  saved  the  child's  life,  and  she 
neglected  to  procure  it,  she  was  guilty  of  manslaughter. 
The  following  caseB  were  also  quoted :  Reg.  v.  Marriott, 
8  C.  &  P.  425;  Rex  v.  Cheeseman,  7  C.  &  P.  455; 
Rex  v.  Ferguson,  1  Lew.  C.C.  181  ;  Rex  v.  Walters, 
1  Buss,  on  Grimes,  488 ;  Rex  v.  Huggins,  2  Stra.  882  ; 
Rex  r.  Simpson,  1  Lew.  C.  C.  172. 

Bulk,  G.  J.—  We  are  to  consider  whether,  on  the 
facts  in  this  case,  there  has  been  an  omission  of  duty 
on  the  part  of  the  prisoner,  making  the  prisoner  liable 
to  the  felony  of  manslaughter.  It  is  extremely  im- 
portant that  the  boundaries  of  crime  should  be  defined 
as  far  as  they  reasonably  can  be,  and  it  is  obvious  that 
there  is  very  much  indefiniteness  in  the  use  of  the 
terms  neglect  and  want  of  ordinary  care.  Taking  the 
facts  to  be  that  the  prisoner  did  not  ask  for  the  aid 
of  a  midwife  at  a  time  when  her  daughter  waB  suffer- 
ing the  pains  of  childbirth,  and  in  the  course  of  which 
a  difficulty  occurred,  which  terminated  in  her  death, 
was  that  a  breach  of  duty  for  which  she  is  responsible, 
in  a  criminal  court,  for  not  asking  a  midwife  to  come 
and  attend  her  daughter  ?  If  she  had  used  ordinary 
care,  she  might  have  known  where  a  midwife  was  toy 
be  found,  and  who  would  have  come ;  but  there  is  no 
evidence  that  she  had  any  means  at  her  command  to 
pay  for  such  professional  aid.  It  cannot  be  a  ground 
of  indictment  that  she  failed  to  ask  for  aid  which 
might,  perhaps,  have  been  given,  without  her  incurring 
any  expense.  In  a  great  many  cases  childbirth  occurs 
without  the  necessity  of  any  professional  aid  at  all. 
It  is  enough  to  say  that  this  case  does  not  fall 
within  any  of  the  authorities  or  the  principle  of  them. 
In  the  case  of  persons  imprisoned,  and  who  are  under 
the  care  of  those  who  have  the  custody  of  them,  there 
is  a  duty  cast  by  law  on  the  part  of  those  who  have 
such  custody  to  provide  them  with  all  necessaries,  and 
so  in  respect  of  the  relation  of  parent  and  child,  and 
some  other  cases.  So  also  where  the  relation  by  contract 
of  master  and  apprentice  exists,  the  same  duty  may  arise. 
Bnt  in  this  case  the  relation  is  that  of  a  parent  and 
daughter  beyond  the  age  by  which  a  duty  is  cast  by 
the  statute  to  maintain  and  support  her,  the  daughter 
being  entirely  emancipated.  In  my  judgment  therefore 
the  question  must  be  answered  in  the  negative,  as  I 
cannot  find  any  authority  or  principle  according  to 
which  the  prisoner  has-  been  guilty  of  a  breach  of  duty, 
making  her  criminally  responsible. 

Wightkan,  J. — I  am  of  the  same  opinion.  I  put 
my  judgment  on  the  ground  that  the  circumstances 
stated  do  not  show  any  legal  duty  to  do  that  for  the 
omission  of  which  the  prisoner  was  charged. 

Williams,  J.— I  am  of  the  same  opinion.  No  doubt, 
morally  speaking,  the  prisoner  has  been  guilty  of  a 
shocking  crime,  but  not  of  a  legal  one. 

Wilde,  B.  and  Mellor,  J.  concurred. 

Conviction  quashed. 


Saturday,  Jan.  18. 

(Before  Eels,  C.  J.,  Blackburn  and  Keating,  JJ., 

Wilde,  B.  and  Mellor,  J.) 

Beg.  v.  John  Corss  Smith. 

Statute — Repeal—Saving  clause — Ojfrence   committed 

before  expiration  of  repealed  statute—Bankrupt. 
The  12  #  13  Vict,  c.106,  s.  251,  enacted,  among  other 
things,  that  a  bankrupt  not  duly  surrendering  him- 
[Mao.  Cas.] 


self  to  the  court  should  be  de  ined  guilty  of  felony, 
and  be  liable  to  transportation  or  imprisonment. 
The  24  £  25  Vict.  c.  134,  s.  230,  repealed  the  above 
tnactment,  "  bat  such  repeal  shall  not  affect  any  pro- 
ceeding pi  tiding  or  any  penalty  incurred,  or  that 
may  oe  incurred,  in  respect  of  any  transaction,  act, 
matter,  or  thing,  done  or  existing  prior  to  or  at 
the  commencement  of  this  Act,  under  or  by  virtue 
of  any  of  the  Acts  or  parts  of  Acts  repealed." 
The  offence  of  not  surrendering  to  the  Bankruptcy 
Court  pursuant  to  the  12  f  13  Vict.  c.  106,  was 
complete  on  the  26th  Sept  1861.  The  bankrupt 
commissioner  issued  his  warrant  for  the  apprehen- 
sion of  the  prisoner t  and  the  information  on  which 
it  was  founded  was  given,  and  also  the  magistrate's 
warrant  for  the  prisoner's  apprehension  was  issued, 
before  the  repeal  of  the  12  £  13  Vict.  c.  106.  The 
indictment  framed  on  that  statute  was  not  found 
until  after  its  repeal: 
Held,  that  the  warrants  and  information  made  this 
a  proceeding  pending  within  the  saving  part  of 
the  repeal  clause,  sect.  230  oftheZio}  25  Vict.  c.  134. 
Gase  reserved  for  the  opinion  of  this  Court  by  the 
Recorder  of  London : — 

At  a  session  of  the  Central  Criminal  Court,  held  on 
Monday,  the  16th  Dec  1861,  John  Corss  Smith  was 
tried  before  me  on  an  indictment  preferred  and  found 
against  him  on  the  25th  Nov.  last,  which  charged  that 
he,  being  adjudged  a  bankrupt,  feloniously  did  not 
surrender  himself  to  the  Court  of  Bankruptcy  on  the 
day  limited  for  his  surrender — that  is  to  say,  on  the 
26th  Sept.  1861— with  intent  to  defraud  his  creditors. 
The  bankruptcy  and  non-surrender  were  proved.  It 
was  also  proved  that  a  warrant  of  the  commissioner 
for  the  prisoner's  apprehension  on  this  charge,  and  the 
information  on  which  it  was  founded,  were  signed  and 
dated  before'  the  coming  into  operation  of  the  new 
Bankruptcy  Act,  and  that  the  magistrate's  warrant 
for  the  like  purpose  was  also  issued  a  week  before  that 
period — namely,  on  the  4th  Oct.  1861. 

Metcalfe,  on  behalf  of  the  prisoner,  contended 
that  the  indictment  must  fail,  inasmuch  as  the  stat. 
12  &  13  Vict.  c.  106,  8.  251,  upon  which  it  was 
founded,  had  been  repealed  from  and  after  the  11  th 
Oct.  1861,  by  24  &  25  Vict  c  134,  and  that  sect. 
230  of  the  latter  Act  was  not  sufficiently  large  in  its 
terms  to  preserve  the  offence  of  felony.  He  contended, 
as  to  sect.  230,  that  the  indictment  was  not  a  "  pro- 
ceeding pending"  on  the  11th  Oct  1861 ;  that  the 
word  '•  penalty,"  used  in  that  section,  must  be  construed 
"  pecuniary  penalty ;  n  but  that,  even  if  a  larger  con- 
struction should  be  put  upon  it,  so  as  to  include  penal 
servitude  or  judicial  punishment  of  any  kind,  yet  that 
the  penalty  alone  was  preserved,  and  not  the  offence  of 
felony.  He  referred  to  Reg.  v.  Swan,  4  Cox  Crim.  Cas. 
108;  andifcy.  v.  Nairn,  4  Cox  Crim.  Cas.  115,  in 
support  of  his  argument,  and  contended  that,  though 
penalties  might  be  preserved  and  proceedings  kept 
alive,  the  offences  were  not  mentioned,  and  that  the 
offences  mast  be  preserved  in  the  clearest  and  most 
express  terms  before  a  conviction  could  take  place. 

Parry,  Serjt.,  for  the  prosecution,  contended  that 
the  indictment  was  a  proceeding  pending  within  the 
meaning  of  the  230th  section  of  the  last  Act,  the 
warrant  of  the  commissioner  for  the  prisoner's  appre- 
hension and  the  warrant  of  the  magistrate  for  the  like 
purpose  having  issued  at  least  a  week  before  the  coming 
into  operation  of  the  new  Act,  and  the  information  on 
which  the  warrants  were  granted,  and  the  direction  of 
the  commissioner  to  prosecute,  being  both  before  the 
new  Act ;  that  the  offence  of  the  prisoner  was  complete 
on  the  26th  Sept,  and  that  he  had  then  incurred  the 
41  penalty  "  of  penal  servitude  ;  and  that  if  the  new 
Act  preserved  the  penalty,  it  must  of  necessity  preserve 
the  offence  of  felony. 
The  prisoner  was  found  guilty  by  the  jury,  but  enter- 
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taining  great  donbts  whether  the  prisoner  was  liable  to 
be  convicted  of  felony,  I  respite!  judgment  and  dis- 
charged the  prisoner  on  r«*co;>isamet  with  sureties, 
and  reserved  for  the  ciMu>i.luratioii  of  the  justices  of 
either  bench,  and  L...  uns  of  the  Exchequer,  the  question 

Whether,  under  the  circumstances,  the  prisoner  was 
liable  to  be  convicted  of  felony. 

Russell  Gurney. 

Metcalfe  for  the  prisoner. — This  conviction  cannot 
be  sustained.    The  indictment  was  found  on  the  25th 
Nov.,  and  on  the  11th  Dec.  the  prisoner  was  convicted 
for  his  non-surrender  to  the   Court  of  Bankruptcy. 
The  statute  under  which  he  was  indicted,  the  12  &  13 
Vict.  c  106,  s.  251,  was  repealed, and  also  certain  pre- 
ceding Acts,  from  and  after  the  1 1th  Oct.    Jhe  words 
used,  however,  in  the  exceptional  clause  were  not  suf- 
ficiently large  to  preserve  the  charge  of  felony  for 
which  the  prisoner  was  tried.  The  word  "penalty  "  must 
be  construed  as  a  pecuniary  infliction,  and  has  no  ap- 
plication to  the  crime  of  felony.     Mr.  SerjL  Parry, 
at  the  Central   Criminal  Court,   contended  that  the 
offence  ctme  within  the  exception  comprised  in  the 
230th  section  of  the  Bankruptcy  Act,  inasmuch  as  the 
warrant  for  the  prisoner's  apprehension  was  issued  at 
least  a  week  before  that  Act  came  into  operation.    But 
if  that  statute  preserved  any  penalty  it  must  be  that 
for  felony,  which  clearly  could  not  have  been  contem- 
plated by  the  law.     The  prisoner  was  found  guilty,  bnt 
judgment  was  arrested  on  the  point  whether,  under  the 
circumstances  stated,  the  prisoner  had  been  convicted 
of  an  offence  which  had  been  kept  alive  by  the  statute 
which  repealed  all  the  old  Acta,  with  certain  excep- 
tions specified  in  sect.  230.     With  regard  to  Acts  re- 
pealed, they  are  to  be  taken  as  having  no  existence. 
The  offence  for  which  the  prisoner  could  be  tried,  if 
any,  was  a  mere  statutable  one.    There  was  no  offence 
committed  unless  the  repealing  statute  had  preserved 
that  offence  pro  tanto.    The  words  of  sect.  230  of 
24  &  25  Vict.   c.  134,    are:    "all  other  Acts,   or 
parts  of  Acts,  which  are  inconsistent  with  this  Act,  are 
repealed;"  and  then  it  is  provided  that "  such  repeal 
shall  not  affect  any  proceeding  pending,  or  any  right 
that  has  arisen,  or  may  arise,  or  any  penalty  incurred, 
or  that  may   be   incurred,  in  respect  of  any  trans- 
action, act,  matter,    or    thing  done  or  existing  prior 
to  or  at  the  commencement  of  this   Act,   under  of 
by  virtue  of  any  of  the  Acts,  or  parts  of  Acts,   re- 
pealed."    Those  words  do  not  keep  alive  an  offence 
committed  before  the  passing   of  the  Act,    for   the 
purpose  of  indicting  a  man  for  it.    That  f.r  which 
the  bankrupt  .was  indicted,  namely,  non-surrender  to 
the  Court  of  Bankruptcy,  was  a  statutable  offencr, 
No  argument  could  be  drawn  from  the  common  l.w, 
and    the  statute  being  swept  away  the  offence   iell 
with  it.      Mr.   Serjt   Parry  contended    below,  that 
inasmuch  as  the  warrant  for  the  apprehension  of  the 
prisoner  was  granted  before  the  passing  of  the  Act,  as 
well  as  the  commissioner's   order  to  prosecute,   that 
the  offence  was  kept  alive,  and  made  a  "  proceeding 
pending."     The    latter   words  no  doubt  would  keep 
alive  the  warrant  of  the  commissioner  for  the  purpose 
of  protecting  the  officer  in  its  execution,  but  not  for 
any  proceeding  in  a  criminal  court.      It  was  not  a 
"  proceeding  pending"  connected  with  the  indictment ; 
it  was  a  warrant  for  an  apprehension  prior  to  the  com- 
mencement of  a  prosecution,  but  it  was  not  a  "  pro- 
ceeding pending"  within  the  meaning  of  the  section. 
Although  the   warrant  of    commitment  might    have 
saved  a  prosecution  uuder  the  Gamo  and  other  Acts, 
to  get  over  the  period  of  limitation  for  the  commence- 
ment of  a  prosecution,  yet  there  is  no  case  to  show,  in 
the  words  of  the  section,  that  a  warrant  for  a  commit- 
ment is  a  *'  proceeding  pending."     The  real  question 
raised  in  the  court  below  was  whether    the  words 
44  penalty  incurred,  or  that  may  be  incurred,  in  respect 
>f  any  transnetien,  act,  matter,  or  thing  done,  or  exist- 


ing prior  to  or  at  the  commencement  of  this  Act " 
saved  the  offence.  It  would  be  contended  that  the 
word  u  penalty  *  was  to  be  used  in  a  larger  sense. 
No  doubt  the  word  "  pema"  from  which  u  penalty " 
was  derived,  showed  that,  as  generally  used,  it  had 
that  signification ;  but  its  legal  meaning  is  limited  to 
the  extracting  from  a  man  a  pecuniary  fine  for  some- 
thing he  has  done,  and  not  imprisoning,  transporting, 
or  hanging  him  for  any  offence. 

Wilde,  B.— What  is  "  the  extreme  penalty  of  the 
law  ?" 

Metcalfe. — No  doubt  that  is  death. 

Blackburn,  J. — In  the  marginal  note  of  a  previous 
section  the  word  is  u  punishment,"  and  not  "penalty." 
The  latter  word  is  in  the  body. 

Metcalfe. — In  the  previous  Bankruptcy  Acts  the 
very  same  word  "  penalty  "  has  been  held  by  the 
judges  to  have  only  a  pecuniary  signification, 
and  that  it  did  not  apply  to  a  criminal  offence. 
The  learned  counsel  then  referred  to  Beg.  v. 
Swan,  4  Cox's  G.  C.  108,  where  Coleridge,  J.,  and 
Bolfe,  B.  had  expressed  an  opinion  to  that  effect ;  and 
to  Reg.  v.  Nairn,  4  Cox's  G.  C.  115,  where  Patteson 
and  Talfourd,  JJ.,  had  held  that  an  indictment  coold 
not  be  maintained  where  similar  words  were  used,  in  the 
12  &  13  Vict,  c  106,  s.  1,  4,  with  a  slight  difference 
in  wording,  including  all  matters  necessary  for  keeping 
alive  any  proceedings  in  bankruptcy.  In  the  judgment 
of  the  four  judges  mentioned  it  was  held  that  the  word 
"  penalty  "  did  not  apply  to  offences ;  the  words  "  re- 
covery and  application  "  wonld  not  have  been  used  if  it 
had  been  intended  to  be  so  applied.  The  last  statute 
said,  "  any  penalty  incurred,  or  that  may  be  incurred, 
in  respect  of  any  transaction,  act,  matter,  or  thing 
done."  Did  that  mean  any  offence  for  which  a  man 
might  be  imprisoned  or  sent  to  penal  servitude? 
Why  did  the  clause  use  the  words  4i  may  be  incurred?" 
Clearly  in  contemplation  of  such  an  act  aa  that  of 
taking  larger  fees  by  the  commissioner  than  he  was 
authorised  to  receive,  which  would  render  him  liable  to 
punishment  by  a  fine;  but  it  did  not  apply  to  an 
offence  punishable  by  imprisonment  or  penal  servitude. 
The  commissioner's  warrant  was  for  the  purpose  of 
arresting  the  bankrupt  and  taking  him  before  a 
magistrate  ;  then  the  magistrate's  warrant  waa  for  the 
purpose  of  committing  him  to  prison  for  the  offence. 
If  it  was  **  penalty  incurred,"  it  must  be  under  the 
old  Act ;  but  if  it  was  a  "  penalty  to  be  incurred,"  it 
came  under  the  new  Act.  The  words  in  the  former 
statute,  "  any  right  that  has  arisen  or  may  arise,"  were 
just  of  the  same  effect.  There  was  nothing  that  could 
be  incurred  subsequent  to  the  passing  of  the  new  Act 
The  new  Criminal  Acts,  passed  the  same  day  as  the 
new  Bankruptcy  Act,  were  drawn  by  gentlemen  con- 
versant with  criminal  law:  but  the  other  was  not 
The  24  &  25  Vict  c.  95,  a.  3,  the  repealing  clause, 
kept  alive  by  most  express  words  offences  and  penal- 
ties (committed  before  the  commencement  of  the  Act) 
which  were  to  be  dealt  with  and  recovered  in  the  same 
manner  as  if  the  said  Acts  and  parts  of  Acts  had  not 
been  repealed.  The  words  "  penalty  "  and  "  offence  " 
were  both  used ;  and  it  was  provided  that  they  were 
to  be  dealt  with  and  inquired  into,  determined  and 
punished,  in  the  same  way  as  though  the  Act  was  not 
passed.  It  kept  alive  every  portion  of  the  former 
penalties  and  offences  eo  nomine.  It  was  very  odd,  if 
there  really  was  an  intention  in  the  new  Bankruptcy 
Act  to  keep  alive  the  offence,  that  the  same  words,  or 
some  equivalent  to  them,  were  not  used.  There  the 
word  "  penalty  "  was  nsed  in  contradistinction  to  the 
word  "  offence."  In  the  court  below  attention  was 
dr.:wn  to  the  fact  that  both  the  Acts  provided  that 
pcr>ons  guilty  of  perjury  before  the  Bankruptcy 
Court  should  be  subject  to  the  "  pains  and  penalties  " 
of  perjnry.  The  offence  was  punished  by  the  common 
law  with  fine,  and  by  the  statute  with  imprisonment. 
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Erle,  C.J. — I  well  remember  when  every  prisoner 
convicted  of  perjury  was  sentenced  to  be  fined  1*. 
and  then  to  be  transported  also  for  seven  years.  For  the 
common  law  offence  the  prisoner  was  fined  1?.,  and 
for  the  statutable  offence  he  was  punished  with  trans- 
portation in  addition. 

Metcalfe. — In  Sir  Robert  Peel's  Act,  the  same  pro- 
visions were  inserted  as  were  introduced  into  the 
Criminal  Acts  in  express  terms,  because  the  Legislature 
thought  them  necessary  to  keep  alive  the  offence. 
Rolfe,  B.  said  that  upon  the  principle  now  contended 
for  by  the  other  side,  a  man  might  be  hanged  for  an 
offence  whilst  there  was  a  statute  in  force  declaring 
that  he  should  not  be  tried  for  it.  It  was  not  right  to 
speculate  upon  what  was  intended  to  be  done  by  the 
Legislature.  They  had  no  right  to  take  judicial  notice 
of  a  marginal  note  in  a  book,  although  the  hand- 
writing was  recognised  by  the  court  Their  Lordships 
must  be  guided  by  the  words  of  the  Legislature  and 
nothing  else.  Its  intention  even  may  have  been  frus- 
trated by  what  took  place  in  Parliament.  The  judg- 
ment of  Lord  Tenterden  in  Surtees  v.  Ellison,  9B.&C. 
750,  was  not  unimportant.  There  it  was  held  that 
when  an  Act  repealed  the  previous  statutes,  they  were 
to  look  at  the  existing  statnte  as  though  it  had  been  the 
first  Act  ever  passed  on  the  subject  of  bankruptcy.  The 
indictment  in  Reg.  v.  Swan  was  founded  upon  a  section 
of  the  5  &  6  Vict,  c  122,  which  made  the  non-sur- 
render to  bankruptcy  an  offence  punishable  with  trans- 
portation for  life,  or  for  not  less  than  seven  years ;  but 
that  upon  which  the  present  indictment  was  founded 
reduced  the  same  offence  to  a  misdemeanor  punishable 
with  a  maximum  imprisonment  of  three  years. 
The  case  drawn  up  for  the  consideration  of  the 
court  stated  that  the  prisoner  had  been  guilty  of 
"  felony,"  and  the  question  is  whether  he  has  been 
rightly  so  convicted  of  that  offence.  Under  what  law 
has  he  been  convicted  of  felony  ?  Supposing  the  words 
** proceeding  pending"  kept  alive  an  offence  ;  what 
was  it  ?  Not  felony,  but  misdemeanor.  There  were 
other  authorities  bearing  upon  the  same  point,  and 
amongst  them  that  of  Reg.  v.  Mackenzie,  Russ.  &  Ry. 
429,  and  Reg.  v.  Austin,  I  Car.  &  Kir.  621  ;  the 
latter  was  upon  a  charge  of  night  poaching,  and  the 
question  was,  whether  the  offence  had  been  committed 
within  twelve  months  from  the  date  of  tho  prosecu- 
tion. The  Lord  Chief  Baron  there  said  that  the  war- 
rant must  be  held  to  show  the  commencement  of  the 
prosecution.  In  the  present  case,  however,  the  warrant 
of  apprehension  may  have  been  for  fifty  other  purposes 
besides  that  of  prosecuting.  The  prisoner  was  not  ap- 
prehended and  taken  before  a  magistrate  prior  to  the 
new  Act  passing.  It  would  not  be  said  to  be  the  same 
"  proceeding  pending  "  which  was  afterwards  brought 
before  the  Central  Criminal  Court 

Wilde,  B. — The  statute  alludes  to  taking  criminal 
proceedings  against  a  man. 

Metcalfe. — But  tho  "proceedings"  must  be  the  same 
as  those  "pending,"  whereas  the  indictment  under 
which  the  prisoner  was  tried  was  quite  new  matter, 
having  nothing  to  do  with  the  previous  u  proceedings 
pending." 

Parry,  Serjt  rose  to  reply,  but 

Eble,  C.  J.  intimated  that  they  need  not  trouble 
the  learned  gentleman,  to  whom,  however,  the  court 
always  listened  with  the  best  attention.  His  Lordship 
was  of  opinion  that  the  conviction  of  the  prisoner 
was  legally  right  By  the  12  &  13  Vict,  c  106,  s.  251, 
he  had  been  guilty  of  felony  in  not  surrendering  to  his 
bankruptcy.  Under  the  powers  conferred  by  that 
statute  the  commissioner  had  issued  a  warrant  for  the 
prisoner's  prosecution  for  that  crime,  in  respect  of 
which  an  information  had  also  been  laid  before  a 
mngistratq,  in  pursuance  of  which,  and  prior  to  the 
present  Act  corning  into  operation,  the  magistrate  issued 
his  warrant  for  the  prisoner's  apprehension.     Before  the 


indictment  was  framed  the  12  &  13  Vict,  was  re- 
pealed by  the  24  &  25  Vict  After  the  latter  statute 
was  passed,  the  indictment  was  preferred  under  which 
the  prisoner  was  convicted.  Sect  230  of  that 
statute  was  what  the  court  had  to  construe  upon  the 
present  occasion.  By  it  the  12  &  13  Vict  was  re- 
pealed, as  far  as  concerned  certain  offences.  Mr. 
Metcalfe's  argument  was  perfectly  just,  and  his  Lordship 
went  with  it  to  the  fullest  extent,  except  as  to  his  view  of 
what  was  the  effect  of  the  saving  clause.  The  statute 
was  repealed,  and  with  it  the  offence  would  have  gone, 
and,  of  course,  all  proceedings  in  respect  of  it  with 
it,  had  not  the  saving  clause  prevented  the  effect 
of  that  repeal.  The  excepting  section  was  in  these 
words:  "This  repeal  shall  not  affect  any  proceeding 
pending,  or  any  penalty  incurred  in  respect  of  any  act, 
matter,  or  thing  done  prior  to  or  at  the  commencement 
of  this  Act."  Now,  was  there  a  "  proceeding  pending,1' 
and  was  there  a  "  thing  done  "  before  the  commence- 
ment of  this  Act?  I  answer  both  questions  in  the 
affirmative.  First,  was  there  a  "proceeding  pending" 
in  respect  of  a  "  thing  done  "  before  the  commence- 
ment of  this  Act?  The  "  thing  done  "  by  the  bank- 
rupt was  feloniously  abstaining  from  surrendering  to 
his  bankruptcy ;  that  was  the  "  thing  done. " 
Secondly,  was  there  a  "  proceeding  pending  "  in  respect 
of  it  at  the  time  ?  There  were  the  matters  I  men- 
tioned— the  issue  of  the  warrant  of  the  commissioner, 
the  information  laid  before  the  magistrate,  and  tho 
warrant  of  the  magistrate  for  the  prisoner's  apprehen- 
sion. To  my  mind  these  are  all  steps  taken  towards 
one  thing,  which  comes  to  its  completion  by 
indictment,  conviction  and  punishment  of  the  prisoner. 
The  crime  has  been  committed,  proceedings  are  taken 
for  the  purpose  of  bringing  the  criminal  to  justice,  and 
such  acts  as  I  have  mentioned  are  all  of  them  steps 
which  were  brought  to  a  consummation  by  indictment 
and  conviction.  It  seems  to  me,  then,  to  be  within 
the  meaning  of  this  statute.  The  warrant  of  the 
commissioner,  the  information  before  the  magistrate, 
and  the  warrant  of  the  magistrate,  were  all  parts 
of  a  "  proceeding  pending, "  and  the  last  part 
of  that  line  of  a  "proceeding  pending"  was 
the  indictment  founded  thereon.  That  section  of 
the  statute,  therefore,  I  think  does  apply  to  the 
case.  I  should  also  take  it  in  conjunction — because 
it  is  all  in  the  same  sentence — with  the  words  "  penalty 
incurred,  or  that  may  be  incurred,  in  respect  of  any 
transaction,  act,  matter,  or  thing  done,  or  existing 
prior  to  or  at  the  commencement  of  this  Act,*'  as 
being  excepted  by  that  repeal.  I  think  it  extends  to 
all  the  penal  consequences  by  law  due  to  an  offence, 
and  not  to  a  pecuniary  penalty  only.  How  stands 
the  matter  with  respect  to  a  "  proceeding  pending  ?  " 
In  my  opinion  tho  words  of  a  statute  are  to  be  con- 
strued in  a  great  degree  by  reference  to  the  statute 
itself.  It  is  useful,  in  giving  a  meaning  to  the  words, 
to  consider  what  was  the  state  of  the  law  at  the  time 
when  a  new  statute  passed,  what  is  apparent  from  the 
statute  itself,  what  has  been  the  purpose  of  the  law 
that  comes  in  question,  and  then,  bearing  those 
points  in  mind,  to  construe  the  words  about  which  the 
doubt  arises.  The  state  of  the  law  was  this:  the 
12  &  13  Vict,  created  several  offences;  and  the 
effect  of  the  new  statute  was  to  abolish  them,  and 
substitute  a  new  set  of  proceedings,  to  take  effect 
after  the  time  that  the  Act  should  come  into  opera- 
tion. What  would  be  the  purpose  if  the  repeal  in- 
stead of  being  absolute  was  qualified?  I  take  it  it 
would  be  qualified,  certainly  in  respect  of  all- rights 
which  may  arise.  Why  is  it  not  then  to  be  intended  to 
apply  to  all  liabilities  that  may  have  been  incurred 
before  the  repeal  should  come  into  operation?  Accord- 
ing to  the  contest  of  Mr.  Metcalfe  all  inchoate  pro- 
ceedings—any proceeding  in  respect  of  a  felony,  or  by 
way  of  indictment — were  rendered  null,  and  impunity 
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was  given  for  all  offences  which  previously  were 
punishable.  I  cannot  find  any  rational  ground  upon 
which  I  can  como  to  the  conclusion  that  the  Legis- 
lature intended  to  give  such  impunity,  or  to  stop 
proceedings  that  were  began  for  the  prosecution  of 
an  offence,  before  the  guilt  of  the  party  was  inquired 
into,  and  before,  if  found  guilty,  retribution  was 
suffered  for  that  offence.  The  repeal  is  no.t  to  affect 
any  "  proceeding  pending.'*  In  an  ordinary  action  for 
malicious  prosecution,  the  information  before  a  magis- 
trate, the  warrant  to  apprehend  the  party,  and  the  in- 
dictment, are  all  steps  in  the  proceedings  for  the  pro- 
secution. It  is  the  constant  experience  of  those  conver- 
sant with  such  proceedings  that  the  action  may  lie  in 
respect  of  a  warrant,  it  may  lie  in  respect  of  an 
information,  and  it  may  lie  in  respect  of  an  in- 
dictment founded  thereon ;  that  it  may  lie  in  respect  of 
either  of  them,  and  that  all  the  others  may  have  been 
taken  with  reasonable  and  probable  cause,  and  the 
last  step  without  it  It  is  constantly  in  the  course  of 
experience  that  they  are  all  taken  as  a  series  of  pro- 
ceedings constituting  the  prosecution  of  the  criminal 
upon  the  charge — all  necessary  steps  to  be  taken  in 
prosecution  before  the  indictment.  So  mucli  as  to  the 
branch  of  the  argument  that  the  indictment  is  not  a 
"  proceeding  pending  *  at  the  time  of  the  repeal.  Then 
as  to  the  other  branch  of  the  argument,  respecting  the 
penalty  incurred  and  about  to  be  inflicted  upon  the  pri- 
soner in  respect  of  a  felony  committed  before  the  re- 
peal, whether  that  is  a  4i  penalty  incurred  "  in  respect 
of  a  "  thing  done "  prior  to  the  repeal  coming  into 
operation.  To  my  mind  those  words  are  capable  of 
meaning  not  merely  a  pecuniary,  but  any  penalty  or 
punishment.  "The  last  penalty  of  the  law  "has  been  ad- 
verted to  as  a  phrase  indicating  the  highest  punishment 
that  can  be  inflicted — words  certainly  capable  of  being  ap- 
plied to  any  penalty  consequent  on  any  offence.  "Penalty" 
applies  to  the  punishment  of  death,  to  penal  servitude, 
to  imprisonment,  fine,  or  any  infliction  which  may 
accrue  upon  an  offence.  It  seems  to  me  that  the  in- 
tention of  the  Legislature,  notwithstanding  the  repealing 
part  of  the  Act,  was  to  leave  the  responsibility  of  the 
bankrupt  as  it  was  before  the  Act  came  into  operation. 
We  have  been  pressed  very  much  with  the  fact  adverted 
to  that  the  same  or  similar  words  are  to  be  found  in 
other  statutes.  I  say  again  that  every  statute  is  to  be 
construed  very  much  by  reference  to  the  state  of  the 
law  at  the  time  when  it  came  into  operation,  and  the 
purpose  of  the  law  must  be  construed  in  a  very  great 
degree  by  the  words  contained  in  the  statute  itself.  In 
respect  to  the  cases  founded  on  tho  12  &  13  Vict., 
the  same  clause  there  speaks  of  the  "recovery  and 
application"  of  the  penajty.  The  recovery  and  applica- 
tion of  any  penalty  was,  it  is  said,  there  stated  in  the 
nature  of  words  signifying  rather  a  pecuniary 
penalty  recovered  and  applied  than  an  infliction  of 
punishment  I  say  again  that  the  words  are  to  be 
construed  by  reference  to  the  statute  itself,  and  that 
no  "proceeding  pending"  in  respect  of  any  "thing 
done,"  and  no  "  penalty  incurred  in  respect  of  any 
thing  done  "  is  to  be  affected  by  the  repealing  section. 
In  sect.  221  some  of  the  offences  of  which  the  bank- 
rupt may  be  guilty  under  the  statute  are  provided  for, 
and  the  words  of  that  section  are,  "  From  and  after  the 
commencement  of  this  Act,  any  bankrupt  who  shall  do 
any  of  the  acts  or  things  following,  with  intent  to  de- 
fraud or  defeat  the  rights  of  his  creditors,  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  liable,  at  the 
discretion  of  the  court  before  which  he  shall  be  con- 
victed, to  punishment  by  imprisonment  for  not  more 
than  three  years,  or  to  auy  greater  punishment  attached 
to  the  offence  by  any  existing  statute  " — felony,  mis- 
demeanor, or  penalty,  as  the  matter  may  be.  The  Legis- 
lature, at  the  time  when  they  were  drawing  this  Act, 
said,  virtually,  "  For  the  future  tho  bankrnpt  shall  be 
"able  in  respect  of  any  acts  or  things  following ;"  and 


with  respect  to  the  old  law,  "  the  repeal  shall  not  affect 
any  proceedings  pending,  or  any  penalty  incurred  in 
respect  of  any  act  or  thing  done  before  the  repeal  of  the 
old  Act.  For  the  future  they  are  to  be  proceeded  against 
under  this  section.  But  for  acts  before  the  repeal  came 
into  operation,  and  the  penalties  incurred  in  respect  of 
them,  they  shall  be  inflicted  according  to  the  provisions 
of  the  former  statute."  I  observe  that  in  the  cases 
which  have  been  before  decided  upon  other  statutes, 
such  as  the  game  laws,  and  treason  by  coining,  the 
issuing  of  the  writ  for  the  apprehension  of  the  par- 
ties has  been  considered  as  a  continuation  of  the 
proceedings,  the  warrant  beginning  and  the  indict- 
ment terminating  the  "proceedings  pending;1*  so 
that  it  seems  to  me  that  I  should  not  lay  much  stress 
on  those  decisions  founded  on  other  statutes,  because 
I  think  that  the  ground  of  construction  of  each  statute 
ought  to  be  state  of  the  law  at  the  time  it  was  brought 
into  the  Legislature  and  the  purpose  of  the  Legislature 
in  bringing  in  the  statute,  and  then  the  construction 
to  be  put  on  the  words,  if  very  usual  words,  or  if 
capable  of  a  variety  of  meanings,  that  the  one  ought 
to  be  chosen  which  most  consists  with  the  purpose  of 
the  Legislature,  and  with  the  whole  statute,  taking  it 
in  connection  with  the  state  of  the  law  at  the  time; 
and  taking  this  statute  in  connection  with  the  state  of 
the  law  at  the  time  it  was  passed,  and  the  purpose  of 
the  Legislature,  I  am  clearly  of  opinion  that  there  can 
be  no  rational  reason  assigned  why  all  the  criminals 
under  the  last  statute  should  have  an  immunity,  and 
that  absolutely  all  proceedings  should  be  rendered 
null,  and  that  a  man  committing  an  offence  under  the 
Act  shall  not  be  reached  by  a  penal  indictment  Ko 
rational  purpose  can  be  suggested  for  giving  to  the 
words  the  meaning  which  Mr.  Metcalfe  has  dwelt 
upon,  as  taken  by  themselves,  without  any  reference 
to  the  rational  purpose  of  the  Legislature.  Without 
that  rational  purpose  they  are  incapable  of  the  meaning 
which  he  has  given  to  them  ;  but,  in  my  humble 
judgment,  having  reference  to  the  rational  purpose  of 
the  Legislature,  and  the  state  of  the  law  at  the  time 
of  the  enactment,  they  are  capable  of  the  meaning  I 
have  given  to  them,  and  for  that  reason  I  am  of  opi- 
nion that  the  conviction  must  be  sustained. 

Blackburn,  J.— I  am  of  the  same  opinion.  The 
230th  section  enacts,  ."  that  the  Acts  and  parts  of 
Acts  set  forth  in  schedule  G.  to  the  extent  to  which 
they  are  therein  expressed  to  be  repealed,  and  all  other 
Acts  or  parts  of  Acts  which  are  inconsistent  with  that 
Act  are  repealed,  but  such  repeal  shall  not  affect  any 
proceeding  pending,  or  any  right  that  has  arisen  or  may 
arise,  or  any  penalty  incurred  or  that  may  be  incurred 
in  respect  of  any  transaction,  act,  matter,  or  thing  done 
or  existing  prior  to  or  at  the  commencement  of  that 
Act  under  or  by  virtue  of  any  of  the  Acts  or  part  of 
Acts  repealed  Under  that  section  the  parts  of  the 
13  &  14  Vict  c.  106,  which  created  the  felony  of 
which  the  prisoner  was  found  guilty,  is  repealed. 
I  perfectly  agree  with  the  decision  in  Keg.  v. 
Nairn,  that  if  that  provision  had  been  simply 
repealed,  the  felony  would  no  longer  be  in  existence; 
but  the  section  reserves  power  to  proceed  in  respect  of 
existing  crimes,  which  would  be  otherwise  done  away 
with.  The  first  question  is,  was  this  a  proceeding 
pending?  Now,  I  think  it  was  the  intention  of  the 
Legislature,  by  this  saving  clause,  to  prevent  criminals 
going  free.  The  word  "  penalties  "  used  by  the  drafts- 
man is  large  enough  to  extend  to  all  kinds  of  ponisb- 
ments,  whether  pecuniary  or  affecting  life  or  limb,  or  any 
other.  In  Reg.  v.  Nairn  the  decision  turned  on  the 
effect  of  the  words  in  the  saving  clause  of  the  repeal 
section  of  12  &  13  Vict  c  106,  and  that  clause  was 
held  only  to  apply  to  summary  proceedings  under 
which  a  penalty  could  be  awarded.  The  context  there 
showed  that  the  Legislature  was  speaking  of  ^enaitisi 
of  the  same  kind,  and  not  of  penalties  in  the  Baton  ef 
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imprisonment  or  penal  servitude.  In  the  present  Act 
there  is  nothing  in  the  context  or  Act  to  show  that 
the  test  was  intended  to  be,  whether  the  penalty  was  of 
a  pecuniary  nature  or  not,  bat  the  words  of  the  section 
will  apply  to  every  kind  of  penalty.  For  the  reasons 
given  by  the  Lord  Chief  Justice,  it  seems  to  me  that 
the  Legislature  by  this  enactment  never  supposed  that 
criminals  who  had  committed  offences  were  to  be  set 
free,  but  that  in  future  a  different  code  was  to  prevail. 

Keating,  J. — I  am  of  the  same  opinion.  The 
question  is  not  whether  more  apt  words  might  not 
have  been  used  for  keeping  alive  the  provisions  in 
the  old  Act  relating  to  offences,  but  whether  the  words 
need  in  the  new  Act  are  sufficient  for  that  purpose ; 
and,  for  the  reasons  already  given,  I  am  of  opinion 
that  they  are  sufficient 

Wilde,  B. — I  am  of  the  same  opinion.  I  have  been 
rery  clearly  of  opinion  all  through  the  discussion  that 
the  prisoner  was  rightly  convicted,  and  that  under  the 
words  4I proceeding  pending"  the  Legislature  might 
fairly  be  deemed  to  include  such  a  case  as  the  present. 
I  should  expect  to  find  very  strong  words  if  it  had 
been  intended  to  let  free  all  persons  who  had  pre- 
viously offended  against  the  provisions  of  the  former 
Act  In  WOmb's  case,  1  East,  P.  C  186,  where  the 
question  was,  whether  the  prosecution  had  been  com- 
menced within  time,  the  judges  unanimously  held,  that 
the  information  and  proceeding  before  the  magistrate 
were  the  commencement  of  the  prosecution  within  the 
meaning  of  the  statute ;  and  so  in  Beg.  v.  Brooks, 
1  Den.  C.  C.  217,  the  information  and  warrant  were 
held  the  commencement  of  a  prosecution  for  night- 
poaching,  under  9  Geo.  4,  c  69.  These  cases  are 
authorities  for  saying  that  the  information  and  war- 
rant are  parts  of  a  proceeding  pending  in  the  present 
case.  The  second  point  is  equally  plain.  The  term 
"  penalty  "  is  broad  enough  to  include  criminal  punish- 
ment The  12  &  13  Vict  c  106,  s.  254,  in  dealing 
with  the  offence  of  perjury,  uses  the  words  "  shall  be 
liable  to  the  penalties  of  wilful  and  corrupt  perjury." 

Mellor,  J. — I  am  of  the  same  opinion.  The  sec- 
tion relied  on,  when  taken  in  connection  with  the  other 
sections  of  the  Act,  clearly  was  not  intended  to  affect 
existing  liabilities.  Conviction  affirmed. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  Joint  Tbompsoh,  T.  W.  Saokdos,  and 
G/.S,  Uebtslr,  Esqis.,  BarrUt*r#-«t-L*w. 

Wednesday,  Jan.  22. 
Reg.  v.  Vestry  of  St.  Luke's,  Chelsea. 

Metropolis  Local  Management  Act,  sect.  69 — Man- 
damns— Discretion  of  vestry— Priority  of  sewerage 
works  in  particular  places. 

A  mandamus  reciting  the  Metropolis  Local  Manage- 
ment Act  ordered  a  metropolian  vestry  to  make  a 
sewer  for  the  use  of  a  parity  finished  street  in  the 
parish.  The  vestry  in  their  return  said  there  were 
other  parts  of  the  parish  in  course  of  being  drained 
which  in  their  discretion  they  thought  more  import- 
ant, and  the  particular  works  were  not  necessary, 
and  that  they  could  not  do  all  the  works  at  once : 

Bold,  this  return  was  a  good  answer,  and  that  the 
mandamus  in  order  to  be  valid  ought  to  have  shown 
some  reason  why  that  particular  part  of  the  sewer- 
age works  was  to  be  singled  out  and  done  at  once 
in  preference  to  all  others: 

Held  further,  that  the  mandamus  was  bad  because  it 
ordered  the  Vestry  to  make  a  teaser,  which  it 
required  the  previous  sanction  of  the  Metropolitan 
Board  of  Works  to  make,  and  so  the  writ  was 

Mandamus.— VkUma,  etc*  to  the  Vestry  of  the 
parish  of  St  Luke,  Chelsea,  Middlesex,  greeting.— 
Whereas,  the  said  parish  of  St  Luke,  Chelsea,  is  t 


parish  mentioned  in  schedule  A  to  the  18  &  19  Vict 
c  120,  entitled  "  An  Act  for  the  better  local  manage- 
ment of  the  Metropolis;"  and  whereas,  after  the  pass- 
ing and  coming  into  operation  of  the  said  Aot  of  Par- 
liament, it  became  and  was  necessary  for  effectually 
draining  a  certain  part  of  the  said  parish,  called  Limer- 
ston-street,  that  the  said  vestry  should  make  certain 
sewers  and  works,  and  they  were  duly  requested  to  make 
the  said  sewers  and  works,  by  and  on  behalf  of  Edward 
Wigan  and  John  Alfred  Wigan,  the  owners  of  certain 
houses  in  the  said  street,  whose  property  was  greatly 
injured  for  want  of  such  sewers  and  works  for  effec- 
tually draining  the  same,  and  to  take  all  necessary 
steps  in  that  behalf;  but  that  the  said  vestry  had  neg- 
lected and  refused  to  make  such  sewers  and  works  as 
were  necessary  for  effectually  draining  the  said  part  of 
the  parish,  or  to  take  all  or  any  necessary  steps  or 
step  in  that  behalf,  in  contempt  of  us,  to. ,  to  the 
great  damage  of  the  said  Edward  Wigan  and  John 
Alfred  Wigan.  Whereupon,  they  have  humbly  be- 
sought us  that  a  fit  and  speedy  remedy  may  be  supplied 
in  this  respect  Now  we,  being  willing  that  due  and 
speedy  justice  be  done  in  the  premises,  as  it  is  reason- 
able, do  command  you,  the  said  vestry  of  the  parish 
of  St  Luke,  Chelsea,  in  the  county  of  Middlesex, 
firmly  enjoining  you  that,  immediately  after  the  receipt 
of  this  our  writ,  you  cause  to  be  made  suck  sewers 
and  works  as  may  be  necessary  for  effectually  draining 
that  part  of  the  said  parish  called  Li  meratoo- street, 
and  that  you  take  all  necessary  steps  in  that  behalf, 
or  that  you  show  us  cause  to  the  contrary  thereof; 
lest  by  your  default  the  same  complaint  shall  be  re- 
peated to  us,  and  how  you  shall  have  executed  this  our 
writ  make  known  to  us  at  Westminster,  on  Friday,  the 
2nd  of  Nov.  next,  then  .returning  to  us  this  writ,  and 
this  you  are  not  to  omit — Witness,  &c 

Return.— -That  the  said  sewers  and  works  in  the  said 
writ  mentioned  and  commanded  to  be  made,  are  not 
nor  were  necessary  for  effectually  draining  the  said 
parish  of  St.  Luke,  Chelsea,  in  the  said  writ  mentioned, 
within  the  meaning  of  the  said  Act  of  Parliament  in 
the  said  writ  mentioned.  That  Limerston-street  is  a 
street  formed  after  the  passing  and  within  the  limits  of 
a  certain  Act  of  Parliament  passed  in  the  ninth  year  of 
the  reign  of  Queen  Victoria,  for  better  paving,  lighting, 
cleansing,  regulating  and  improving  the  said  parish  of 
St  Luke,  Chelsea,  exclusive  of  the  district  of  Hans- 
town,  in  the  county  of  Middlesex,  and  that  the  said 
street  was  never  sufficiently  paved,  flagged,  stoned, 
gravelled,  levelled,  drained  and  sewered  to  the  satis- 
faction of  the  commissioners  for  putting  the  last- 
mentioned  Act  into  execution,  and  has  never  been 
sufficiently  paved,  nagged,  stoned,  gravelled,  levelled, 
drained  and  sewered  to  the  satisfaction  of  the  said 
vestry,  since  the  coming  into  operation  of  the  said  Act 
for  the  better  local  management  of  the  metropolis  in 
the  said  writ  mentioned,  and  that  it  was  and  is  the 
duty  and  obligation  of  the  respective  owners  of  the 
houses  and  tenements  adjoining  or  abutting  on  the  said 
street  on  each  side  thereof,  inbject  to  the  directions 
contained  in  the  last-mentioned  Act,  and  in  the  Act 
for  the  better  local  management  of  the  metropolis  in 
the  said  writ  mentioned,  and  in  the  bye-laws  made  and 
published  by  the  Metropolitan  Board  of  Works  under 
and  pursuant  thereto,  at  their  own  respective  charges 
and  expenses,  to  well  and  sufficiently  pave,  flag-stone, 
gravel,  level,  drain  and  sewer  so  much  of  the  said 
street  to  the  centre  thereof  as  was  and  is  opposite  to 
and  co-extensive  with  their  respective  houses  or  tene- 
ments adjoining  or  abutting  on  such  street  That 
Limerston-street  is  a  road  or  way  set  out  by  and  at  the 
expense  of  private  parties,  for  the  use  and  accommoda- 
tion of  certain  private  property  near  thereto,  partly 
built  and  partly  unbuilt  upon ;  that  the  soil  of  the  said 
road  or  way  is  private  property ;  that  the  said  road  or 
way  is  not  a  highway  repairable  by  the  inhabitants  of 
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the  said  parish,  and  has  never  been  paved  or  made  in  a 
proper  or  substantial  manner.  That  a  large  portion  of 
the  land  abutting  on  the  said  road  or  way  is  uninclosed 
bnilding  land,  upon  which  no  houses  have  been  erected 
or  begun  to  be  erected.  That  the  said  road  or  way  is 
not  a  street  within  the  meaning  of  the  said  Act  of 
Parliament  for  the  better  local  management  of  the 
metropolis  in  the  said  writ  mentioned.  That  there 
is  in  a  certain  part  of  the  said  parish  of  St.  Luke, 
Chelsea,  to  wit,  in  King's-road,  near  to  the  said  road  or 
way  called  Limerston-street,  a  public  sewer  vested  in 
and  cleansed  and  maintained  by  the  said  vestry,  con- 
veniently situated  and  will  adapted  as  an  outlet  for  the 
drainage  of  the  said  road  or  way,  and  of  the  houses  and 
land  abutting  thereon.  That  the  vestry  are  ready  and 
willing,  subject  to  the  previous  approval  of  the  said 
Metropolitan  Board  of  Works,  to  permit  the  respective 
owners  of  the  said  road  or  way  and  the  said  houses 
and  land,  at  their  own  costs  and  charges,  to 
drain  the  same  into  the  said  publio  sewer  in  the 
King's-road  aforesaid.  That  the  said  vestry  were  not 
nor  are  now  by  law  liable  or  bound  under  or  by  virtue 
of  the  said  Act  of  Parliament  for  the  better  local  manage- 
ment of  the  metropolis  in  the  said  writ  mentioned,  or 
otherwise,  to  cause  to  be  made  the  said  sewers  and 
works  in  the  said  writ  mentioned  and  thereby  com- 
manded to  be  made.  That  the  said  vestry  have,  from 
the  time  of  the  passing  of  the  said  Act  for  the  better 
local  management  of  the  metropolis  in  the  said  writ 
mentioned,  exercised  a  reasonable  discretion  and  judg- 
ment in  causing  to  be  made  such  sewers  and  works  as 
were  in  their  judgment  from  time  to  time  necessary 
for  effectually  draining  the  said  parish,  and  had,  in 
exercise  of  such  reasonable  judgment  and  discretion,  and 
with  the  previous  approval  of  the  said  Metropolitan 
Board  of  Works  in  manner  directed  by  the  said  Act  for 
the  better  local  management  of  the  metropolis,  caused 
to  be  made  divers  sewers  and  works  in  and  for  the 
drainage  of  the  parish,  which  sewers  and  works  the  said 
vestry  in  the  exercise  of  such  reasonable  discretion  and 
judgment  as  aforesaid  had  deemed  expedient  and  pro- 
per to  cause  to  be  made  before  and  at  the  time  of  the 
issuing  of  the  said  writ  of  mandamus,  or  at  any  time 
since,  in  execution  of  and  for  the  purposes  of  the  said 
Act  for  the  better  local  management  of  the  metro- 
polis in  the  said  writ  mentioned.  That  the  sums 
required  for  causing  to  be  made  and  completed  the 
several  sewers  and  works  necessary  for  effectually 
draining  the  whole  of  the  said  parish  in  the  writ  men- 
tioned would  amount  to  a  very  large  sum,  to  wit,  to  a 
sum  exceeding  12,000/.,  and  that  the  moneys  in  their 
possession  or  control  before  and  at  the  time  ef  the  issuing 
of  the  said  writ  of  mandamus,  or  at  any  time  since, were 
and  are  wholly  inadequate  and  insufficient  ts  defray  the 
cost  of  making  and  completing  such  sewers  and  works. 
That  the  said  vestry  could  not,  otherwise  than  by  making 
and  levying  rates  wholly  exorbitant  and  unreasonable  in 
amount,  and  vexatious  and  oppressive  to  the  ratepayers 
of  the  said  parish,  raise  sums  which  would  be  sufficient  to 
defray  the  cost  of  making  and  completing  the  said 
sewers  and  works,  and  also  to  meet  the  costs,  charges 
and  expenses  to  which  sewers  rates  leviable  within 
the  said  parish  in  the  said  writ  mentioned  are  now 
liable  by  law  ;  that  is  to  say,  the  costs  and  charges  of 
and  incident  to  the  cleansing,  maintaining  and  ma- 
naging the  existing  sewers  in  the  said  parish  vested  in 
the  said  vestry,  the  payment  of  the  interest  and  por- 
tions of  the  principal  of  the  mortgage-debts  of  the  late 
Metropolitan  Commissioners  of  Sewers,  contracted  under 
the  Metropolitan  Sewers  Act  1848,  and  the  Acts  for 
continuing  and  amending  the  same,  and  charged  under 
tbe  said  Acts  upon  the  said  pariah,  amounting  to 
8226/.  10*.  5tf.,  and  the  payments  of  the  amounts  re- 
quired by  precepts  of  the  said  Metropolitan  Board  of 
"Works,  and  payable  by  tbe  said  vestry  for  and  towards 
t  expenses  of  the  said  board  in  the  execution  of  the 


said  Act  of  Parliament  in  the  said  writ  mentioned,  and 
for  raising  moneys  for  the  Metropolis  Main  Drainage 
rate,  under  and  pursuant  to  tbe  Act  22  Vict  c  104, 
for  altering  and  amending  the  Metropolis  Local  Manage- 
ment Act  1855,  and  extending  the  powers  of  tbe  Me- 
tropolitan Board  of  Works  for  the  purification  of  the 
Thames  and  the  main  drainage  of  the  metropolis;  and 
for  those  reasons  and  causes,  the  said  vestry  had  not 
caused  to  be  made  the  said  sewers  and  works  in  tbe 
said  writ  mentioned,  or  taken  all  necessary  steps  in 
that  behalf  mentioned. 

Pleas:  — 1.  To  the  whole  return,  that  the  sewers 
and  works  in  the  said  writ  mentioned  and  thereby 
commanded  to  be  made  were  and  are  necessary  for 
effectually  draining  the  said  parish  of  St  Luke, 
Chelsea,  in  the  said  writ  mentioned,  within 
the  meaning  of  the  said  Act  of  Parliament 
in  the  said  writ  mentioned.  Issue  thereon.  2. 
To  the  whole  return  except  the  statement  above 
traversed  in  the  first  plea,  that  the  part  of  the  return 
herein  pleaded  to  is  bad  in  substance.  Joinder  in 
demurrer.  3.  To  the  whole  return  except  the  state- 
ment traversed  in  the  first  plea,  that  the  vestry  have 
not  made  any  order  that  the  said  street  called  Limer- 
ston-street should  be  sewered  pursuant  to  the 
local  Act  in  the  said  return  referred  to,  and  that  divers 
of  the  owners  of  the  houses  and  tenements  adjoining 
or  abutting  on  the  said  street  on  each  side  thereof,  have 
refused  at  their  own  expense  or  charge  respectively 
to  sewer  any  part  of  the  aaid  street,  of  which  tbe  said 
vestry  had  notice  long  before  the  issuing  of  the  said  writ 
of  mandamus,  and  the  owners  of  the  said  houses  and 
tenements  adjoining  to  or  abutting  on  the  said  street, 
willing  to  sewer  such  part  of  the  said  street  as  is  op- 
posite to  and  co-extensive  with  their  respective  houses 
or  tenements  adjoining  or  abutting  on  the  said  street, 
could  not  make  the  sewers  and  works  mentioned  in 
the  mandamus;  of  all  which  the  said  vestry  had  notice 
long  before  the  issuing  of  the  said  writ  and  before  the 
request  in  the  said  writ  mentioned.  Demurrer  to  this 
plea,  and  joinder  therein. 

The  69th  section  of  the  Act,  18  &  19  Vict. 
c  120,  enacts,  "  the  vestry  of  every  parish  mentioned  in 
schedule  A  to  this  Act,  and  the  board  of  works  for 
every  district  mentioned  in  schedule  B  to  this  Act, 
shall  (subject  to  the  powers  by  this  Act  vested  in  the 
Metropolitan  Board  of  Works)  from  time  to  time  re- 
pair and  maintain  the  sewers  under  this  Act  vested 
in  them,  or  such  of  them  as  shall  not  be  discontinued, 
closed  up  or  destroyed  under  the  powers  herein  con- 
tained; and  shall  cause  to  be  made,  repaired  and 
maintained  such  sewers  and  works,  or  such  diversions 
or  alterations  of  sewers  and  works,  as  may  be  necessary 
for  effectually  draining  their  parish  or  district,  and 
shall  cause  all  banks,  wharves,  docks,  or  defences 
abutting  on  or  adjoining  on  any  river,  stream,  canal, 
pond,  or  watercourse  in  such  parish  or  district,  to  be 
raised,  strengthened,  or  altered  or  repaired,  where  it 
may  be  necessary  so  to  do,  for  effectually  draining  or 
protecting  from  floods  or  inundation  such  parish  or 
district ;  and  it  shall  be  lawful  for  any  such  vestry  or 
district  board  to  carry  any  such  sewers  and  works 
through,  across,  &c ;  provided  always,  that  no  new 
sewer  shall  be  made  without  the  previous  approval  of 
the  Metropolitan  Board  of  Works,"  &©.  By  sect  197 
the  Metropolitan  Board  of  Works  may  declare  sewers 
to  be  main  sewers,  and  take  under  their  jurisdiction 
certain  sewerage  matters.  By  sect  138  the  Metropolitan 
Board  shall  also,  from  time  to  time,  make  orders  for 
controlling  vestries,  etc.,  in  the  construction  of  sewer*,  ore 
Tbe  Attorney-General  (Atlierton)  and  Keam  f«r 
the  prosecutors. — The  main  question  here  is,  whether 
the  vestry  con  return  to  a  mandamus  calling  upon 
them  to  make  certain  sewers,  that  they  have  exercised 
their  discretion  in  the  matter,  and  have  decided  that 
other  drains  and  sewers  are  more  important  and  must 
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be  disposed  of  first  The  vestry  do  not  allege  that 
they  have  applied  for  the  approval  of  the  Metropolitan 
Board  of  Works ;  nor,  on  the  other  hand,  do  they  deny 
their  obligation  to  make  the  sewers  in  question.  They 
only  say  in  substance,  that  they  have  done  such  works 
a*  were  necessary,  and  that  it  would  be  very  expensive 
to  do  the  particular  work  now  commanded.  Their 
duty,  however,  is  to  do  this  work  when  commanded. 
[Cboxfton,  J. — Why  must  this  particular  part  of  the 
work  be  done  immediately?  They  can't  do  everything 
at  once.  You  show  no  reason  why  they  are  to  do  this 
particular  work  at  once,  or  that  they  have  had  a 
reasonable  time  to  do  it,  and  have  failed.]  The  duty 
on  the  vestry  is  imperative  to  take  steps  to  do  the 
work.  [Cockbubn,  C.  J.  —  That's  your  difficulty. 
They  are  only  bound  to  do  it  when  due  regard  has  been 
given  to  other  things  which  may  claim  precedence. 
Now,  you  call  on  them  to  do  absolutely  what  they  are 
only  bound  to  do  in  a  contingency.] 

Sir  F.  Kelly,  Q.C.  and  Wdsby  for  the  defts.— It  is 
in  the  discretion  of  the  vestry,  subject  to  the  superin- 
tending control  of  the  Metropolitan  Board,  to  do  one 
part  of  the  work  before  another.  It  is  therefore  not 
compulsory  on  them  to  make  any  particular  drain  com- 
municating with  a  particular  house.  There  may  be 
many  unfinished  streets  in  so  large  a  parish  as  this,  and 
isolated  houses,  and  it  would  be  most  unjust  to  call  on 
the  vestry  to  execute  the  drainage  works  connected  with 
these  before  they  have  time  and  money  to  do  other 
works  of  a  more  pressing  natnre.  The  work  to  be  done 
and  made  incumbent  on  the  vestry  is  of  enormous  mag- 
nitude, and  may  require  half  a  century  to  complete  it ; 
and  it  cannot  be  that  any  individual  owner  can  at  any 
moment  put  his  finger  on  a  particular  part  of  the  work 
and  say,  "  you  must  do  this  immediately."  The  duty 
is  general,  to  do  the  works  from  time  to  time,  leaving 
it  discretionary  in  the  vestry  to  determine  the  order  of 
precedence  in  which  the  works  are  to  be  done.  This 
particular  drain  is  not  shown  to  be  for  the  good  of  the 
parish  ;  it  is  only  for  the  good  of  the  particular  houses. 
[Cockburn,  J.— Does  the  return  not  in  substance 
mean  "  we  will  never  do  the  drainage  in  this  particular 
street  at  any  future  time  ?"  If  so,  that  will  be  a  dif- 
ficulty to  be  got  over.]  It  is  enough  for  the  present  to 
say  that  it  is  not  necessary  now  to  do  the  drainage  in 
the  particular  district  The  mandamus  does  not  even 
say  that  a  reasonable  time  has  elapsed  for  the  doing  of 
the  work.  The  vestry  cannot  by  law  construct  a  new 
sewer  without  the  approval  of  the  Metropolitan  Board 
of  Works,  and  the  mandamus  does  not'  Bay  that  the 
approval  has  been  obtained!  or  that  the  vestry  had  been 
requested  to  apply  for  such  approval.  Moreover,  a 
mandamus  does  not  lie  to  compel  the  doing  of  that 
which  is  contingent  and  uncertain.  The  mandamus 
must  show  an  absolute  and  positive  obligation  to  do 
this  work,  and  that  is  not  done. 

The  Attorney -General  in  reply. — It  is  enough  to 
show  the  necessity  of  doing  this  work.  The  duty  of 
the  vestry  is  to  drain  the  whole  parish,  and  if  so  its 
dnty  must  be  to  drain  every  part  If  there  is  any  par- 
ticular reason  why  this  part  should  not  be  drained,  it 
is  matter  within  the  knowledge  of  the  defts.,  and  ought 
to  be  returned  by  them.  It  is  enough  for  the  prose- 
cutors to  assume  that  this  is  part  of  the  whole  parish, 
and  the  whole  parish  is  to  be  drained.  [Cromptox, 
J. — I  rather  think  it  lies  on  you  to  show  there  is  a 
present  and  immediate  obligation  on  the  vestry  to  make 
this  drain.] 

Cockbubn,  C.  J. — I  am  of  opinion  that  this  writ  of 
mandamus  calling  upon  the  vestry  of  St  Luke's,  Chel- 
sea, to  drain  a  certain  street  called  Limerston-street,  is 
defective.  In  order  to  constitute  a  writ  which  will  bo 
sufficient,  there  ought  to  appear  on  the  face  of  it  a 
present  duty  on  the  part  of  the  defts.  do  the  work  in 
question,  and  that  this  duty  has  not  been  performed. 
Now,  the  only  duty  shown  is  a  general  duty  to  drain,  &c 


the  whole  of  the  parish,  and  it  does  not  appear  that  in 
this  particular  instance  there  is  any  present  duty  to  do 
the  particular  work.  By  the  Metropolitan  Local 
Management  Act  I  agree  that  there  is  imposed  on  the 
vestry  a  general  duty  to  drain  the  parish,  and  this  in- 
volves all  the  parts  of  the  parish  ;  but  I  think  also, 
that  in  the  discharge  of  that  duty  a  reasonable  time 
for  its  discharge  is  necessarily  implied  ;  and  I  think, 
when  we  consider  the  magnitude  and  extent  of  the 
w6rks  thereby  imposed,  and  the  nature  of  the  funds 
which  are  to  defray  the  expense,  there  must  be  vested 
in  the  body  on  which  that  duty  is  cast  some 
discretion  to  select  tho  extent  and  order  of  their 
operations,  in  reference  to  the  means  at  their 
disposal,  and  with  reference  to  the  greater  or  less 
degree  of  necessity  for  selecting  one  district  in  prefer- 
ence to  another.  It  cannot  be  expected  that  the  vestry 
are  to  levy  the  whole  sum  necessary  to  complete  tho 
works  at  once.  Tho  work  must  be  done  with  reference 
to  what  is  reasonable  and  proper  under  the  circumstances. 
Therefore  some  discretion  must  be  vested  in  the  vestry 
or  local  board  to  select  one  part  of  the  works,  to  begin 
with,  in  preference  to  another.  It  may  well  be  that  in 
reference  to  this  locality  the  vestry  may  have  thought 
the  works  in  other  parts  of  the  parish  were  of  more 
pressing  necessity,  and  that  this  locality  might  wait  for 
a  time.  Taking  all  those  circumstances  into  consider- 
ation, I  do  not  think  it  is  enough  to  say  that  there  is  a 
large  part  of  the  parish  uudraiued ;  it  must  be  shown 
that  there  was  a  present  duty  on  the  vestry  to  do  this 
work,  and  that  a  reasonable  time  for  its  discharge  had 
elapsed.  Now,  the  present  dnty  is  not  at  all  shown  in 
this  mandamus.  Another  objection  raised  is,  that  this 
is  a  conditional  duty,  the  condition  being  that  the 
approval  of  the  Metropolitan  Board  of  Works  was  to  bo 
first  obtained.  I  do  not  think  such  a  conditional 
mandamus  as  this  has  ever  been  issued  before.  In  tho 
event  of  a  peremptory  mandamus  issuing,  what  would 
be  the  return?  It  would  bo  that  the  vestry  had 
applied  to  the  Metropolitan  Board  for  their  approval, 
and  that  they  had  or  had  not  obtained  it,  and  if  they 
had  not  obtained  it,  then  they  could  not  do  this  work. 
I  see  a  difficulty  in  such  a  course,  though  perhaps 
such  a  difficulty  might  be  got  over  by  issuing 
two  writs  of  mandamus  applicable  respectively  to  tho 
cases  of  their  obtaining  and  their  not  obtaining  this 
approval.  I  do  not,  therefore,  rely  on  this  objection  at 
present.  It  is  enough  to  say  that  the  other  objection 
is  fatal. 

CROiiPTOx,  J. — I  think  it  is  now  very  well  esta- 
blished that  on  a  return  to  the  writ  of  mandamus  the 
titlo  may  be  questioned,  and  the  title  here  does  not 
warrant  the  mandatory  part  of  the  writ  The  question 
is,  if  the  recital  warrants  the  conclusion  that  this  par- 
ticular part  of  tho  works  is  to  be  done  immediately  ? 
I  think  it  does  not  The  writ  does  not  follow  the  words 
of  the  statute,  which  apply  generally  to  tho  whole 
parish,  but  it  selects  a  particular  part  of  the  parish,  and 
says  certain  works  in  this  part  are  necessary,  and  must 
be  done  immediately.  That  won't  do ;  you  must  show 
that  this  particular  part  of  the  parish  is  to  be  drained 
in  priority  to  the  other  parts.  Now,  it  is  plain  from 
the  statute  that  there  must  of  necessity  be  some  dis- 
cretion left  to  the  body  which  is  to  do  all  these  works 
as  to  the  order  and  time  of  doing  them.  Then  what  is 
there  to  show  either  that  there  are  funds  or  other  cir- 
cumstances making  it  necessary  that  this  part  of  the 
works  shall  be  done  at  once  ?  This  is  not  made 
out  I  adhere  to  what  I  have  said  before,  that 
though  the  mandatory  part  of  the  mandamus  may  be 
very  general,  still  a  title  must  be  shown.  Now,  the 
real  duty  here  under  tho  statute  is  to  do  what  ought 
to  be  done  first,  having  reference  to  all  the 
circumstances,  and  in  the  exercise  of  the  dis- 
cretion of  the  board  upon  those  circumstances.  Now 
1  all  discretion  is  sought  to  be  excluded  by  this  writ, 
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tnd  this  part  of  the  pariah  sought  to  be  immediately 
drained  without  any  reference  to  the  claims  of  the 
other  parts  of  the  parish.  I  think  also  that  the  writ 
is  defective  for  not  showiog  that  the  duty  is  absolute 
on  the  vestry,  seeing  that  they  must  obtain  the  pre- 
vious sanction  of  the  Metropolitan  Board  of  Works. 
I  do  not  say  it  was  for  that  board  to  interfere,  but  I 
do  think  that  no  duty  lies  on  the  defts.  absolutely  to 
do  the  work,  and  therefore  the  writ  could  only  be  for 
the  vestry  to  go  to  the  Board  of  Works  and  get  its 
sanction.  Now  that  is  conditional,  it  is  making  the 
matter  dependent  on  the  will  of  third  parties  whether 
the  work  is  to  be  done  or  not.  In  that  case  the 
only  coarse  would  be  to  get  a  second  writ  of  numdamut 
after  the  vestry  had  gone  before  the  Metropolitan 
Board.  Still,  that  is  a  defect  in  this  writ  of  mandamus. 
Therefore  on  both  points  the  mandamus  fails.    This  is 


the  case  of  a  series  of  works  to  be  done,  and  the  writ 
does  not  show  anything  to  warrant  its  mandatory  part, 
whereby  one  part  is  to  be  preferred  to  all  others,  and 
also  the  writ  is  conditional 

Mbllob,  J. — I  am  of  the  same  opinion.  The 
statute  imposes  a  general  duty  on  the  vestry,  and  with- 
out saying  to  what  extent  the  interference  of  this  court 
might  go,  still  there  is  some  discretion  in  the  vestry, 
and  the  writ  takes  that  discretion  away,  and  so  then 
is  no  title  shown.  I  also  think  that  the  objection  that 
this  is  a  conditional  writ  is  fatal.  The  writ  ought  to 
show  that  the  duty  lies  imperatively  on  the  defts.  to  do 
the  work  without  the  necessity  of  consulting  the  will 
of  a  third  party  on  whose  decision  the  work  is  con- 
tingent.     On  both  grounds  the  writ  is  bad. 

Judgment  for  de/U. 
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